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and  duties  of  municipalities.^^  This  is  the  principal  source  of  the  y 
revenues  by  which  municipal  expenses  are  borne,  and  debts  and 
liabilities  paid.^  And  it  is,  as  we  shall  hereafter  see,  by  virtue  of 
a  branch  of  this  great  power  that  hccU  assessments  upon  property 
benefited,  or  legislatively  declared  to  be  benefited,  are  imposed, 
in  order  to  meet  the  cost  of  making  local  improvements  of  a  pub- 
lic natiu^  within  the  municipality,  adjoining  or  near  the  property 
assessed.  It  does  not  belong  to  the  present  work  to  treat  at  length 
of  the  power  of  taxation  by  the  State,  and  the  limitations  upon  it. 
We  shall  confine  ourselves  to  a  consideration  of  the  subject  as 
connected  with  municipal  corporations,  and  to  the  peculiarities 
which  are  impressed  upon  the  power  when  exercised  by  munici- 
palities under  authority  conferred  upon  them  by  the  legislature.' 


^  Ante,  chap.  i.  §  16,  note;  chap.  ii.  for  detailB  on  many  points  relating 

§  42;  chap.  iv.  §§  103,  105,  106,  113,  to   a  subject   so   vast.     Perhaps   its 

123;  chap.  vii.  {§  248,  249;  chap.  viii.  vastness  may  make  a  chapter  which 

§  322;    chap.  xv.  §§  661-667;    chap,  confines    its    treatment    within    the 

xzii.   §   1011;    post,   chap,   xxix.,   on  limited  scope  indicated  in  the  text, 

Mandamus.  the  more  convenient,  if  not  more  use- 

>  Lyon  V.Elizabeth,  43  N.  J.  L.  168.  ful.     Mr.  Blackwell's  treatise  on  the 

*  The  constitutional  aspects  of  the  subject  of  Tax  Titles  is  well  known  to 

subject   have   been   weU   treated   by  the   profession,   and   one   chapter  of 

Mr.  Sedgwick  (Statutory  and  Const,  that   work   is   upon   the   subject   of 

Law,  chap,  x.),  by  Mr.  Hare  (treatise  tax    sales   by    municipal    and    other 

on  American  Constitutional  Law),  and  corporations. 

by  Judge  Cooley  (Const.  Lim.  chap.  The  power  to  tax  all  the  property 
xiy.,  and  in  his  valuable  work  on  Taxa-  and  vocations  within  the  State  is  an 
tion).  Mr.  Desty  has  published  his  essential  attribute  of  its  sovereignty; 
treatise  on  the  American  Law  of  Taxa-  there  is  no  restraint  upon  its  exercise, 
tion  (2  vols.  pp.  1427),  in  which,  with  when  within  constitutional  limits, 
characteristic  industry,  he  has  ex-  Robinson,  In  re,  12  Nev.  263;  North 
amined,  as  he  states,  ''about  10,000  Missouri  R.  Co.  v,  Maguire,  20  Wall, 
cases,  and  has  exhausted,  as  he  be-  (U.  S.)  46;  Hagar  v,  Yolo  County, 
lieves,  the  reports  of  the  courts  of  last  47  Cal.  222;  Coite  v.  Society  for 
resort  in  all  of  the  States  and  Teni-  Sav.,  32  Conn.  173;  McCulloch  v. 
tories.''  Mr.  Burroughs'  work  on  the  Maryland,  4. Wheat.  (U.  S.)  316;  St. 
Law  of  Taxation  with  its  Supplement,  Louis  v.  Wiggins  Ferry  Co.,  11  Wall, 
digests,  as  he  states,  4578  cases  relat-  (U.  S.)  423;  Perkins  v.  Milford,  59 
ing  to  taxation.  Federal,  State,  and  Me.  315;  Davenport  v.  Miss.  &  Mo. 
Municipal.  Judson  on  Taxation  is  R.  Co.,  16  Iowa,  348;  Van  Antwerp, 
the  production  of  an  able  lawyer  who  In  re,  56  N.  Y.  261;  Pullen  t;.  Wake 
has  studied  the  subject  with  diligence,  County  Comm'rs,  66  N.  Car.  361. 
and  whose  work  b  one  of  great  prao-  Infra,  {  1375.  The  constitutional  in- 
tical  value  to  the  profession.  Gray  hibition  against  taking  private  prop- 
on  the  Limitations  of  the  Taxing  Power  erty  for  public  use  without  compen- 
and  Public  LoidebtednesB,  1906,  is  a  use-  sation  applies  only  to  property  taken 
ful  compendium  on  the  subjects  indi-  under  the  right  of  eminent  domain, 
cated  by  its  title.  These  and  other  not  to  taxation.  Norris  v.  Waco,  57 
0pecial  treatises  must  be  referred  to  Tex.  635.    IrtfrOf  §  1353, 
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§  1351  (736).  TaxM  doflned:  8o(^  of  Taxing  Powor.  —  The  tax- 
ing  power  of  the  State  consists  in  its  authority  to  levy  and  collect 
taxes  and  assessments  which  are  in  the  nature  of  special  taxes. 
Taxes  (including,  in  the  term,  assessments)  are  burdens  or  charges 
imposed  by  the  legislature,  or  under  its  authority,  upon  persons  and 
property,  to  raise  money  for  public,  as  distinguished  from  private 
purposes,  or  to  accomplish  some  end  or  object  public  in  its  nature.^ 
There  can  be  no  legitimate  taxation  to  raise  money  unless  it  be 
destined  for  the  uses  or  benefits  of  the  government  or  some  of  its 
municipalities,  or  divisions,  invested  with  the  power  of  auxiliary  or 
local  administration.  A  public  use  or  purpose  is  of  the  essence  of  a 
tax.^    Theoretically,  the  tajtpayer  is  compensated  for  the  taxes  he 


^  Citizens'  Sav.  &  Loan  Assoc,  o.  to  pay  its  expenses;  that  for  those 
Topeka,  20  Wall.  (U.  S.)  655,  664;  means  it  has  the  right  to  compel  all 
Meriwether  v,  Garrett,  102  U.  S.  472,  citizens  and  property  owners  within 
513;  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  its  limits  to  contribute;  and  that  for 
V,  Louisiana  Board  of  Health,  118  such  contribution  it  renders  no  return 
U.  S.  455,  461;  Illinois  Cent.  R.  Co.  of  special  benefit  to  any  property,  but 
V,  Decatur,  147  U.  S.  190;  New  Jersey  only  seciu*e8  to  the  citizen  that  general 
V,  Anderson,  203  U.  S.  483,  492;  Perry  benefit  which  results  from  protection 
t;.  Washburn,  20  Cal.  318;  Dranga  v.  to  his  person  and  property  and  the 
Rowe,  127  Cal.  506;  New  London  v.  promotion  of  those  various  schemes 
MiUer,  60  Conn.  112,  116;  State  v.  which  have  for  their  object  the  welfare 
Montague,  34  Fla.  32,  36;  Savannah  of  all.  'The  public  revenues  are  a 
V.  Cooper,  131  Ga.  670;  De  Clerq  v,  portion  that  each  gives  of  his  prop- 
Barber  Asphalt  Pav.  Co.,  167  111.  215,  erty  in  order  to  secure  or  enjoy  the 
218;  Shurtleff  v.  Chicago,  190  111.  remainder.'  Montesq.,  Spirit  of  the 
473,  476;  McClelland  v.  State,  138  Laws,  book  xiii.  chap,  i." 
Ind.  321;  Hanson  v,  Vernon,  27  "  Parkersburg  v.  Brown,  106  U.  S. 
Iowa,.  28,  47;  Judd  v.  Driver,  1  Kan.  487,  501;  Cole  v.  La  Grange,  113  U.  S. 
455,  462;  Opinion  of  Justices,  58  Me.  1;  People  v,  McCreery,  34  Cal.  432; 
691;  Brewer  Brick  Co.  o.  Brewer,  62.  Stockton  &  V.  R.  Co.  v.  Stockton,  41 
Me.  62,  70;  Lake  Shore  A  M.  S.  R.  Cal.  147,  149;  Doyle  v.  Austin,  47 
Co.  V.  Grand  Rapids,  102  Mich.  374;  Cal.  353,  360;  En^ish  o.  People,  91 
Matter  of  Hun,  144  N.  Y.  472,  477;  111.  566;  McCleUand  v.  State,  138  Ind. 
Yeatman  v.  Foster  County,  2  N.  Dak.  321,  332;  Hanson  v,  Vernon,  27 
421,  425;  Exchange  Bank  of  Colum-  Iowa,  28;  Warren  v,  Henly,  31  Iowa, 
bus  &.  Hines,  3  Ohio  St.  1,  10;  Phila-  31,  per  Beck,  J.;  Allen  v.  Jay,  60  Me. 
delphla  Assoc.  Dist.  F.  v.  Wood,  39  124;  Brewer  Brick  Co.  v.  Brewer,  62 
Pa.  73,  83;  Foster  v,  Stevens,  63  Vt.  Me.  62;  Thomdike  v,  Camden,  82  Me. 
175,  184.  39;  Lowell  v,  Boston,  111  Mass.  454; 

In  Illinois  Cent.  R.  Co.  v,  Decatur,  Bristol   v,   Johnson,    34   Mich.    123; 

147  U.  S.  190,  197,  Mr.  Justice  Brewer,  Glasgow  v.  Rowse,  43  Mo.  479;  Eliza- 

in   differentiating   taxes   and   special  bethtown    Water    Co.   v.   Wade,   59 

assessments    or    special    taxes,    said,  N.  J.    L.    78;  Weismer   v.   Douglas, 

"Taxes  proper,  or  general  taxes,  pro-  64  N.  Y.  91, 99;  Hilbish  v,  Catherman, 

ceed  upon  the  theoiy  that  the  exist-  64  Pa.   i6i;  Feldman  v.  Qiarleston, 

enoe  of  government  is  a  necessity;  23  S.  Car.  57;  State  v,  Tappan,  29 

that  it  cannot  continue  without  means  Wis.  664. 
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pays  in  the  jHx>tection  afforded  to  him  and  his  property  by  the  gov- 
ernment which  imposes  the  tax;  but  the  substantial  foundation  of 

"I  concede/'  says  Blackf  C.  J.,  in  have  received  or  will  receive  some 
SharpIesB  v.  Philadelphia,  21  Pa.  St.  direct  advantage;  or  where  the  tax 
147,  167,  ''that  a  law  authorizing  is  to  be  expended  in  defraying  the 
taxation  for  any  other  than  public  expenses  of  the  government,  or  in 
purposes  is  void.  ...  A  tax  for  a  promoting  the  peace,  good  order,  and 
private  purpose  is  unconstitutional,  welfare  of  society,  or  in  paying  claims 
though  it  pass  through  the  hands  of  founded  upon  natural  justice  and 
public  officers."  Hilbish  v.  Gather-  equity,  or  upon  gratitude  for  public 
man,  64  Pa.  St.  154,  159.  "A  tax  services  or  expenditures,  or  in  dis- 
for  a  private  purpose,"  says  Lotoej  J.,  charging  the  obligations  of  charity 
in  State  v,  Wap^o  County,  13  Iowa,  and  humanity.  State  v.  Tappan,  29 
388,  405,  "is  a  solecism  in  language."  Wis.  664.  See  interesting  views  on 
What  is  a  public  pwrpose  sufficient  to  this  subject  by  Folger,  J.,  in  Weismer 
support  the  power  has  been  much  dis-  v.  Douglas,  64  N.  Y.  91,  and  by  Ap- 
cussed  during  late  years,  particularly  pUUm,  C.  J.,  in  Brewer  Brick  Co.  t^. 
in  connection  with  the  authority  con-  Brewer,  62  Me.  62;  Eureka  Basin  W. 
ferred  upon  municipalities  to  aid  in  &  M.  Co.,  In  re,  96  N.  Y.  42;  English 
the  buOding  of  railways.  See  chap,  v.  People,  91  HI.  566. 
viii.  ante;  §§  313,  317,  321  et  seq.  In  PtMic  purposes  for  which  taxes 
the  case  of  Cit.  Sav.  &  Loan  Assoc,  i^.  may  be  levied  have  been  held  to  in- 
Topeka,  20  Wall.  (U.  S.)  655,  it  was  elude  the  following:  Irrigation,  Fall- 
held  to  be  beyond  the  legislative  com-  brook  Irrig.  Dist.  t;.  Bradley,  164  U.  S. 
petency  to  authorize  municipalities  to  112,  160;  cantribution  by  town  towards 
aid  enterprises  essentially  private;  establishment  of  State  reform  school, 
that  taxes  can  be  levied  only  for  public  Livingston  County  v.  Darlington,  101 
purposes.  The  opinion  of  Mr.  Justice  U.  S.  407;  Cole  v.  La  Grange,  113  U.  S. 
MiUer  is  the  ablest  and  most  satis-  1, 7;  m«moriaZAa/Z  to  be  used  and  main- 
factory  discussion  of  the  subject  to  tained  as  a  memorial  to  the  soldiers 
be  found  in  the  books.  With  striking  and  sailors  of  the  War  of  the  Rebel- 
and  characteristic  force  Mr.  Justice  Hon,  Kingman  t;.  Brockton,  153  Mass. 
Miller  says:  ''To  lay  with  one  hand  255;  Soldiers*  and  sailors*  monument 
the  power  of  the  government  on  the  in  public  park,  Parsons  v.  Van  Wyck, 
property  of  the  citizen,  and  with  the  56  N.  Y.  App.  Div.  329. 
other  to  bestow  it  upon  favored  in-  Private  purposes  which  do  not 
dividuals  to  aid  private  enterprises  justify  taxation  have  been  held  to 
and  build  up  private  fortunes,  is  none  include  the  following:  Reimbursement 
the  less  a  robbery  because  it  is  done  of  township  trustee  for  money  lost 
under  the  forms  of  law  and  is  called  through  bank  failure,  McClelland  v. 
taxation.  This  is  not  legislation.  It  State,  138  Ind.  321;  reimbursement  ' 
18  a  decree  under  legislative  forms."       of  township  treasurer  for  money  taken 

The  expression  "public  purpose"  from  him  by  robbery,  Bristol  t;.  John- 
or  "public  use"  is  not  to  be  taken  in  son,  34  Mich.  123;  reimbursement  of 
any  narrow  sense,  but  as  distinguished  tax  collector  for  amount  of  note  im- 
from  private  purpose  or  uses;  and  properly  accepted  for  taxes  and  ac- 
therefore  the  Supreme  Court  of  Wis-  counted  for  as  money,  Thomdike  v, 
consin  has  properly  held  that,  in  the  Camden,  82  Me.  39;  bounty  for  planting 
absence  of  special  constitutional  re-  trees.  Deal  v.  Mississippi  County,  107 
striction,  the  legislature  may  au-  Mo.  464;  donation  or  bontu  to  private 
thorize  a  town  or  other  municipality  manufacbwring  corporation,  Citizens' 
to  levy  taxes  therein  for  public  pur-  Sav.  k,  Loan  Assoc,  v,  Topeka,  20 
poses  not  strictly  of  a  municipal  Wall.  (U.  S.)  655;  Cole  v.  La  Grange, 
character,  but  from  which  the  public   113  U.  S.  1;   BisseU  v,  Kankakee,  64 
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the  power  is  political,  civil,  or  govenimental  necessity,  and  taxes 
are  largely,  if  not  wholly,  as  Mr,  Mill  insists,  sacrifices  for  the  public 
good,  "equality  of  sacrifice"  being  the  rule  dictated  by  justice.* 


ni.  249;  English  v.  People,  91  lU. 
566;  Central  Branch  Union  Pao.  R. 
Co.  V,  Smith,  23  Kan.  745;  Allen  v. 
Jay,  60  Me.  124;  Weusmer  v,  Douglas, 
64  N.  Y.  91. 

Statutes  authorizing  towns  and 
cities  to  pay  bountiea  to  soldiera  have 
been  upheld  because  the  raising  of 
soldiers  is  a  public  duty.  Middleton 
V.  Mullica,  112  U.  S.  433;  Taylor  o. 
Thompson,  42  111.  9;  Agawam  v. 
Hampden,  130  Mass.  528,  534;  State 
v.  Richland,  20  Ohio  St.  362;  Hilbish 
V.  Catherman,  64  Pa.  154.  But  in 
New  York  a  statute  authorizing  taxar 
tion  to  pay  any  drafted  men  who 
served  personally  in  the  Civil  War,  or 
furnished  a  substitute,  or  paid  com- 
mutation, a  specific  sum  of  money 
transcends  the  taxing  power  of  the 
legislature.  Bush  v.  Orange  County, 
159  N.  Y.  212.  See  also  Taber  v. 
Erie  County,  131  N.  Y.  432;  Perkins 
V,  Milford,  59  Me.  315;  Moulton 
V,  Ra>nnond,  60  Me.  121;  Freeland  v, 
Hastings,  92  Mass.  570;  Mead  v, 
Acton,  139  Mass.  341;  Kelly  v.  Mar- 
shall, 69  Pa.  319;  Ferguson  v,  Lan- 
dram,  1  Bush  (Ky.),  548. 

A  tax  for  the  endowment  and  8up- 
port  of  a  State  university  is  for  a  public 
purpose  and  valid,  but  a  tax  for  the 
use  and  benefit  of  a  class  of  students 
therein  to  enable  them  to  support 
themselves  is  for  a  private  purpose 
and  beyond  the  legislative  power. 
State  V,  Switzler,  143  Mo.  287;  Sim- 
mons Medicine  Co.  v,  Ziegenhein,  145 
Mo.  368.  See  and  compare  Burr  v. 
Carbondale,  76  HI.  455,  holding  valid 
municipal  bonds  in  aid  of  the  Southern 
lUinois  University,  and  Merrick  v.  Am- 
herst, 12  Allen  (Mass.),  500,  where  the 
court  affirmed  the  power  of  the  legisla- 
ture imder  the  Constitution  of  Mas^ 
eachusette  to  authorize  the  town  of 
Amherst  to  raise  $50,000  for  the 
Agricultural  College  located  therein. 
But  in  Jenkins  v.  Andover,  103  Mass. 
94,  a  statute  permitting  a  town  to  tax 


itself  for  the  benefit  of  a  private  in- 
corporated academy  was  held  invalid. 
See  Lowell  v.  Boston,  111  Mass.  454, 
463,  as  to  validity  .of  aid  to  owners  of 
land  in  Boston,  the  buildings  upon 
which  were  burned  in  the  great  fire 
in  that  city  of  November  9  and  10, 
1872.  Anie,  §§  318,  319,  1351,  note; 
Conmiercial  Nat.  Bank  of  Cleveland  v. 
lola,  2  Dillon  C.  C.  353;  ante,  §§  321- 
323;  Page  v.  Graham,  57  111.  144; 
State  V.  Dodge  County,  8  Neb.  129; 
Desty  Taxation,  §  i.  p.  1,  §  viii.  p.  14. 
Mr.  Hare  (1  Am.  Const.  Law,  278- 
287)  discusses  the  question  what  con- 
stitutes a  public  use  or  purpose. 
Also  Gray  (1  Lim.  on  Taxing  Power), 
chap.  iv. 

The  act  of  the  legislature  of  Georgiaj 
authorizing  the  levy  and  collection  of 
a  tax  to  compensate  lot-owners  in  a 
certain  town  for  damages  sustained  by 
the  removal  of  the  county  seat  to  an- 
other town,  was  held  valid  and  con- 
stitutional. Wilkinson  v,  Cheatham, 
43  Ga.  258;  Cooley  Const.  Lim.  chap, 
xiv.  487  et  seq.  Where  the  legislature 
authorized  the  city  of  Charleston  to 
issue  its  bonds  and  lend  them  to  persons 
desiring  to  rebuild  in  the  district  do- 
stroyed  by  the  great  fire  in  1866,  it  was 
held  that,  as  authority  to  issue  bonds 
necessarily  involved  the  power  to  levy 
taxes  to  pay  them,  and  as  the  taxing 
power  of  the  legislature  could  only 
be  exercised  under  the  Constitution  of 
that  State  for  a  public  purpose,  and 
as  the  object  named  was  private  and 
not  public,  the  act  of  the  legislature 
was  unconstitutional  and  the  bonds 
void.  Feldman  v.  Charleston,  23  S. 
Car.  57.  To  the  same  effect  see  Lowell 
V.  Boston,  111  Mass.  454.  See  ante, 
§  319,  note;  post,  §  1372,  note. 

*  Mill  Political  Economy,  vol.  ii. 
pp.  370,  372;  Warren  v.  Henly,  31 
Iowa,  31,  opinion  of  Beckf  J.;  Illinois 
Cent.  R.  Co.  v.  Decatur,  147  U.  S. 
190,  198;  Union  Refrigerator  Transit 
Co.  v.  Lynch,  18  Utah,  378. 
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Equality,  indeed,  so  far  as  practicable,  is  inherent  in  the  very  idea 
of  a  tax,  as  distinguished  from  arbitrary  exaction,  and  in  many  of 
the  States  is  enjoined,  as  we  shall  presently  perceive,  by  constitu- 
tional provision. 

§  1352  (737).  Baments  of  Publie  Use  and  of  Apportiomnent.  — 
Whatever  limitations  exist  upon  the  legislative  authority  to  wield, 
in  its  full  scope,  the  taxing  power  of  the  State  at  its  will,  must  be 
sought  in  the  nature  of  the  power  itself,  as  thus  briefly  explained, 
and  in  express  or  implied  restrictions  of  the  National  and  State 
Constitutions.^  Subject  to  constitutional  restrictions,  it  is  ttrUhin 
the  power  of  the  legislature  of  a  State  to  ascertain  the  public  burdens 
to  be  borne  and  the  persons  or  classes  of  persons  who  ought  to  bear 
them,  and  its  determination,  within  the  limits  of  the  Constitution, 
is  not  judicially  reviewable.^    Subject  always  to  any  special  con- 

^  Birmingham    v.    Klein,    89   Ala.  137;     Parkersburg    v,    Tavenner,    42 

461,  465,  dting  text;  Genet  v.  Brook-  W.  Va.  486;    arUe,  §§  114,  115,  121, 

lyn,  99  N.  Y.  296,  306;    People  v.  123,  127,  and  authorities  there  cited. 
Rtch,  148  N.  Y.  71,  77.  In  Genet  v.  Brooklyn,  99  N.  Y. 

s  Weston    v.    Charleston,    2    Pet.  296,    306,   Andrews,  J.,   said:     '"The 

(U.  S.)  449;   Lane  Comity  v.  Oregon,  purposes   for  which   a   tax   shall   be 

7  Wall.  (U.  S.)  71;    Veazie  Bank  v,  levied;    the  extent  of  taxation;    the 

Fenno,   8  Wall.    (U.   S.)   533;    New  apportionment  of  the  tax;  upon  what 

Orleans  v.  Clark,  95  U.  S.  654;  Marion  property  or  class  of  persons  the  tax 

Coimty  0.  Coler,  23  U.  S.  App.  699;  shall  operate;    whether  the  tax  shall 

Carroll  v.  Perry,  4  McLean  (U.  S.),  25;  be  general  or  limited  to  a  4)articular 

Hare  v.  Kennerly,  83  Ala.  608,  610;  locality;    and  in  the  latter  case  the 

Hanna  v,   Allen   Coimty,    8   Blackf.  fibdng  of  a  district  of  assessment;  the 

(Jnd,)  352;  De  Pauw  v.  New  Albany,  method    of    collection,    and    whether 

22  Ind.  204;  Talman  v,  Butler  Comity,  the  tax  shall  be  a  charge  upon  both 

12  Iowa,  531;  Warren  v,  Henly,  31  person  and  property,  or  only  on  the 
Iowa,  31,  per  Beck,  J.;  Atchison,  T.  land,  are  matters  within  the  discre- 
A  S.  F.  R.  Co.  V.  Peterson,  5  Kan.  App.  tion  of  the  legislature,  and  in  respect 
103,  quoting  text;  V^lliams  v.  Cam-  to  which  its  determination  is  final.  .  .  . 
mack,  27  Miss.  209;  North  Missouri  There  is  no  constitutional  guarantee 
R.  Co.  9.  Maguire,  49  Mo.  482,  490;  [in  the  Constitution  of  New  York] 
Young  V.  Han,  9  Nev.  212;  State  v.  that  taxation  shall  be  just  and  equal, 
Newark,  26  N.  J.  L.  515;  People  v,  although  a  law  plainly  departing  from 
Brooklyn,  4  N.  Y.  419;  Sun  Mutual  the  principle  of  equality  in  the  dis- 
Ins.  Co.  V.  New  York,  8  N.  Y.  241,  tribution  of  public  burdens  would  be 
251;    Guilford  v.  Chenango  County,  Justly  obnoxious  as  contrary  to  natural 

13  N.  Y.  143;  Brewster  v,  Syracuse,  equity,  and  as  practical  confisca- 
19  N.  Y.  116,  118;  Litchfield  v.  Ver-  tion,  but  the  remedy  must  ordinarily 
non,  41  N.  Y.  123;  People  v,  Dayton,  be  found  in  an  appeal  to  the  justice 
55  N.  Y.  367,  389;  SooviUe  v.  Cleve-  of  the  legislature."  ''I  admit  that 
land,  1  Ohio  St.  126,  135;  Eiiby  v.  the  power  to  tax  is  unbounded  by  an 
Shaw,  19  Pa.  258;  Httsburgh,  Ft.  express  limit  in  the  Constitution" 
W.  A  C.  R.  Co.  V,  Commonwealth,  of  Pennaylvania;  "but  nevertheless 
66  F^  73;   State  v.  Stephens,  4  Tex.  taxation  is  bounded  in  its  exercise  by 
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stitutional  restrictions,  the  legislature  has  the  'power  to  fix  for  itself 
a  taxing  district  vnthotd  any  hearing  of  the  parties  as  to  benefits, 
for  the  purpose  of  assessing  upon  the  lands  within  the  district  the 
cost  of  a  local  public  improvement  or  other  expenditure.  The 
legislature  when  it  fixes  the  district  itself  is  supposed  to  have  made 
proper  inquiry  and  to  have  finally  and  conclusively  determined  the 
fact  of  benefits  to  the  lands  included  in  the  district,  and  the  citizen 
has  no  constitutional  right  to  any  other  or  further  hearing  upon 
that  question.^  The  right  which  a  taxpayer  or  property  owner 
may  have  is  to  a  hearing  after  the  special  assessment  district 
has  been  fixed  upon  the  question  of  what  is  termed  the  apportion^ 
ment  of  the  tax,  i,  e.  the  amount  of  the  tax,  if  any,  which  he  is 
liable  to  pay.' 

Cent.  R.  CJo.  v.  Powers,  201  U.  S.  245, 
aflF'g  138  Fed.  Rep.  223. 

The  Barrett  Paving  Law  of  Indiana, 
the  general  scheme  of  which  is  that  a 
taxing  district  is  created  by  the  legis- 
lature of  the  property  along  the  line  of 
the  improvement  and  extending  back 
therefrom  one  himdred  and  fifty  feet, 
and  that  back-lying  property,  —  i.  e., 
property  fifty  feet  distant  from  the 
street  and  within  one  hundred  and 
fifty  feet,  -^  is  so  far  benefited  that  it 
shall  be  made  liable  if  the  abutting 


its  own  nature,  essential  characteris- 
tics, and  purpose."  Per  Agnew,  J., 
in  Washington  Av.,  In  re,  69  Pa.  St. 
352,  363;  Erie  v.  Reed's  Ex.,  113  Pa. 
St.  468.  The  power  of  taxation  is 
never  to  be  taken  to  be  surrendered 
bjr  intendment  or  implication.  Bir- 
mingham V.  Klein,  89  Ala.  461. 

»  Fallbrook  Irr.  Dist.  v,  Bradley, 
164  U.  S.  112,  174;  Genet  v,  Brooklyn, 
99  N.  Y.  296,  306;  New  York  Prot. 
Episc.  Pub.  School  tk  Davis,  31  N.  Y. 
674,  583;  Matter  of  Van  Antwerp, 
56  N.  Y.  261,  265;  Spencer  v.  Mer- 
chant, 125  U.  S.  345;  Bauman  v. 
Ross,  167  U.  S.  548;  Voris  v.  Pitta- 
burg  Plate  Glass  Co.,  163  Ind.  599; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Porter,  210  U.  S.  177,  185,  afif'g  38 
Ind.  App.  226.  As  to  necessity  for 
notice  and  hearing,  see  Gray.  lim.  Tax- 
ing Power,  pp.  555-579;  injra,  §  1365. 

«  Fallbrook  Irr.  Dist.  v.  Bradley, 
164  U.  S.  112,  174. 

In  New  Jersey  it  is  the  settled  rule 
that  a  tax  can  only  be  levied  in  either 
of  two  ways.  (1)  6y  special  asaeaement 
upon  property  ben^ted  to  the  extent 
ot  the  benefit  only,  and  (2)  by  a  gen^ 
eral  tax  upon  property  or  subjects 
of  taxation  within  the  State  or  a 
political  subdivision  or  municipality 
having  powers  of  local  government. 
See  post,  i  1434.  State  v.  Newark,  37 
N.  J.  L.  415,  known  as  the  Agens  Case, 
post,  i  1435.  In  the  absence  of  any 
constitutional  provision  to  the  con- 
trary, a  State  may  treat  its  entire  terri- 
tory as  composing  but  a  single  taxing 
district,  and  de^d  with  all  property 
therein  as  within  the  district  ana  sulJ- 
ject  to  taxation  accordingly.    Michigan 


fifty  feet  "prove  insufficient''  to  pay 
the  cost  of  the  improvement,  held  to 
be  constitutional  as  to  abutting  prop- 
erty owners,  Shaefer  v.  Werling,  188 
U.  S.  516;  Hibben  v.  Smith,  191  U.  S. 
310;  and  also  as  to  back-lying  prm>- 
erty  owners,  Cleveland,  C.  C.  k  St. 
L.  R.  Co.  V.  Porter,  210  U.  S.  177, 
aff'g  38  Ind.  App.  226. 

In  Kerduchy,  imder  the  Constitu- 
tion then  in  force,  it  was  held  that  the 
legislature  might  authorize  any  sub- 
division of  a  county  to  subscribe  to  the 
stock  of  a  railroad  and  to  issue  bonds 
therefor,  and  might  authorize  the 
county  to  impose  a  special  tax  on  the 
district  making  such  subscription;  or 
it  might  create  a  political  district  with 
corporate  pwowers;  or  it  might  au- 
thorize magisterial  districts,  constable 
districts,  or  carve  out  a  special  dis- 
trict, which  might  so  act  and  upon 
which  a  special  tax  might  be  imposed. 
Carter  County  v.  Sinton,  120  TJ.  S. 
517;  Hancock  v.  Louisville  &  N.  R. 
Co.,  145  U.  S.  409,  414;  Breckinridge 
County  V.  McCracken,  22  U.  S.  App. 
115,  121;  Lexington  v.  McQuillan,  9 
Dana    (Ky.),    513;     Shelby    County 
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Taxation  implies,  as  we  have  seen,  an  imposition  for  a  pvblic 
use;   and  it  also  implies  that  the  imposition  shall  be  upon  some 


Court  V.  Shelby  R.  Co.,  5  Bush  (Ky.), 
225;  Allison  v.  Louisville,  H.  C.  & 
W.  R.  Co.,  10  Bush  (Ky.),  1;  Kreigor 
r.  Shelby  R.  Co.,  84  Ky.  66.  But  the 
boundaries  of  a  district  plainly  and 
qpeeifically  described  in  the  statute  to 
be  taxed  for  a  local  improvement  can- 
not be  enlarged  by  construction.  The 
power  to  levy  an  assessment  for  a  local 
unprovement  exists  only  where  it  is 
douiy  and  distinctly  conferred  by 
legislative  authority,  and  if  not  so 
conferred  the  assessment  is  void.  If 
there  is  any  necessity  to  resort  to  con- 
struction at  all,  it  must  be  in  favor  of 
the  property  owner  rather  than  against 
him.  Fer  O'Brien,  J.,  in  Nehasane 
Park  Assoc,  v,  Lloyd,  167  N.  Y.  431, 
436,  citing  Sharp  v.  Speir,  4  Hill  (N. 
Y.),  76;  Matter  of  Second  Avenue 
M.  E.  Church,  66  N.  Y.  395;  Stebbins 
V.  Kay,  123  N.  Y.  31. 

Where  a  statute  authorized  the 
commissioners  to  levy  a  tax  of  fifieen 
cents  an  each  one  hundred  acres  of  land 
in  a  certain  taxing  district  for  the  con^- 
struetian  of  a  public  highway,  the  legis- 
lature not  only  created  a  special  tax- 
ing district^  but  also  provided  that  all 
lands  withm  that  district  should  be 
taxed  at  the  amount  specified  per  acre 
without  any  regard  to  the  value  of  the 
lands  or  the  benefit  to  be  derived  from 
the  improvement.  The  statute  did 
not  give  to  the  landowner  a  hearing 
or  an  opportunity  to  be  heard  in  re- 
mrd  to  the  apportionment  of  the  tax. 
Without  decidmg  the  Question  of  the 
validity  of  the  statute^  because  it  was 
unnecessary  to  the  decision  of  the  case, 
O'Brien,  J.,  remarked:  ''It  has  been 
generally  understood  that  a  fixed  and 
arbitrary  sum  assessed  by  statute  upon 
property,  and  imposed  without  rcser- 
ence  to  some  system  of  just  and  equal 
apportionment,  and  without  any  oppor- 
tunity to  the  owner  to  be  heurd.  can- 
not be  upheld."  Nehasane  Park  Assoc. 
V.  Lloyd,  167  N.  Y.  431,  439,  citing 
Stuart  V,  Pahner,  74  N.  Y.  183;  Mc- 
Laughlin V.  Miller,  124  N.  Y.  510; 
Remsen  r.  Wheeler,  105  N.  Y.  573; 
Spencer  v.  Merchant,  125  U.  S.  345; 
Iforwood  V,  Baker,  172  U.  S.  269; 
Jones  V.  Tonawanda,  158  N.  Y.  438. 
The  legislature,  in  the  exercise  of  the 
taxing  power,  may  impose  a  tax  to 
build  a  bridge,  or  to  pay  debts  in- 


curred for  one  already  constructed,  for 
the  public  accommodation;  and  the 
legislature  (in  the  absence  of  constitu- 
tional restriction  upon  its  power)  may 
define  how  lar^e  that  local  community 
shall  be  that  is  made  subject  to  the 
tax,  whether  the  State,  or  a  county, 
or  a  city,  or  one  or  more  of  its  warcb. 
Shaw  V.  Dennis.  10  111.  405,  416; 
Philadelphia  v.  Field,  58  Pa.  St.  320, 
referred  to  ante,  §  121. 

Authority  to  tax  property  outside 
of  corporate  limits,  to  pay  bonds  issued 
in  aid  of  a  railroad,  sustained.  Lang- 
home  V,  Robinson,  20  Gratt.  661.  See 
also  Waterville  v.  Kennebec  County, 
59  Me.  80.  But  in  WeUs  v.  Weston,  22 
Mo.  384,  followed  in  Cameron  v.  Steph- 
enson, 69  Mo.  372,  it  was  held  that  the 
legislature  cannot  constitutionally  au- 
thorize a  municipal  corporation  to  tax, 
for  its  own  local  purposes,  lands  lying 
beyond  the  limits  of  the  corporation. 
In  St.  Charles  v.  Nolle,  61  Mo.  122, 
Adams,  J.,  arguendo,  approves  Wells 
V.  Weston,  and  admits  that  it  is  in- 
consistent with  Langhome  v.  Robin- 
son, supra.  Although  the  act  au- 
thorizing an  issue  of  municipal  bonds 
provided  for  the  levy  of  a  special  tax 
on  all  the  real  estate  within  the  munici- 
pal township  making  the  subscription, 
still  it  is  competent  for  the  legislature, 
after  the  issue  of  the  bonds,  to  amena 
the  act  and  provide  that  the  levy  for 
that  purpose  shall  be  made  on  personal 
as  well  as  real  property,  and  a  mandor 
mus  will  issue  in  the  proper  case,  on  the 
relation  of  the  bond  creditor,  command- 
ing the  levy  to  be  made  on  both  classes 
of  property.  Cape  Girardeau  Coimty 
Court  V,  HiU,  118  U.  S.  68;  infra, 
chap.  xxix.  in  Hare  t;.  Kennerly,  83 
Ala.  608,  where  a  tax  was  levied  under 
the  provisions  of  an  act  adopting  and 
carrying  into  effect  a  plan  ''for  the 
adjustment  and  settlement  of  the  then 
existing  indebtedness  of  the  city  of 
Mobile,  which  had  been  aboli^ed  by 
the  legislature,  objection  was  made 
that  the  Stale  levied  the  tax,  and  not 
the  dty  of  Mobile,  and  that  under 
art.  X.  S  7  of  the  Constitution  which 
prescribed  a  limit  upon  the  rate  of  tax- 
ation in  municipal  corporations,  and 
made  special  provision  as  to  the  rate 
of  taxation  in  Mobile,  tiie  city  alone 
was  empowered  to  levy  it.    In  answer 
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system  of  apportionment,  so  as  to  secure  uniformity  among  those 
who  are,  or  ought  to  be,  subject  to  the  particular  tax  or  assessment;  ^ 
and  hence  we  may  readily  conceive  of  acts  of  the  legislature  demand- 
ing arbitrary  and  unequal  sacrifices  of  citizens  which  could  not  be 
sustained  as  legitimate  exercises  of  the  taxing  power.  But  where 
the  imposition  is  properly  a  tax,  and  no  constitutional  limitation  is 
violated,  the  power  of  ^e  legislature  is  supreme,  and  without  any 
theoretical  bounds.  ''If  the  right  to  impose  a  tax  exists,"  says  the 
Supreme  Court  of  the  United  States,'  "it  is  a  right  which,  in  its  na- 
ture, acknowledges  no  limit";  and  the  reason  is,  that  the  needs  of 
the  public  or  of  the  government  can  ordinarily  have  no  bounds  set 
to  them.  Unless,  therefore,  there  is  some  limit  fixed  in  the  Con- 
stitution, the  State  may,  by  general  or  uniform  law  or  rule,  tax 
the  property  within  the  State  to  its  full  value;  in  other  words, 
it  has  unlimited  power  over  the  rate  of  taxation  and  the  objects 
(the  property,  persons,  business,  or  things  subject  to  be  taxed)  of 
taxation. 

§  1353  (738).  Taxation  and  Eminent  Domain  discximinated.  — 
The  power  of  taxation  and  the  power  of  eminent  dommn,  subject  to 
both  of  which  all  private  property  is  held,  although  they  both  origi- 
nate in  political  necessity,  are  in  their  nature  materially  different. 
For  taxes  paid,  or  money  exacted  under  the  taxing  power,  no  direct 
specific  compensation  is  made;  but  where  property  is  taJcen  under 
the  right  of  eminent  domain,  this  can  be  done,  as  we  have  already 
seen,  only  to  the  limited  extent  required  by  the  particular  object  or 
enterprise  in  favor  of  which  it  is  exercised,  and  then  only  on  the 
condition  of  making  to  the  owner  direct  and  full  compensation  in 
money  for  the  particular  and  unequal  sacrifice  which  he  would 
otherwise  be  obliged  to  make  for  the  public  benefit.  Most  of  the 
courts  have  concurred  in  the  view  that  the  usual  constitutional  pro- 
vision prohibiting  the  taking  of  private  property  for  public  use  with- 

to  this  objection  the  court  said:  "The  tion  by  municipal  corporations  ({  7  of 
fallacy  of  this  suggestion  consists  in  art.  x.  Constitution  of  1875). 
the  assumption  that  these  several  pro-        '  1  Hare  Am.  Const.  Law,  308,  310; 
visions  of  the  constitution  are  granti  1  Desty  Taxation,  §   10,  p.  28,  and 
of  the  power  to  tax,  instead  of  litnUor  cases  irrfra,  §  1443. 
tiona  upon  the  exercise  of  such  power        •  Weston    v.    Charleston,    2    Pet. 
inherent  in  the  legislative  branch  of  (U.  S.)  449;  McCuUoch  v.  Maryland,  4 
the  government."    And  the  levy  of  the  Wheat.  (U.  S.)  316,  431 ;   Hanson  v. 
tax  by  the  State  under  the  provisions  Vernon,  27  Iowa,  28,  49;   Meriwether 
of  the  above-mentioned  act  relating  to  v.  Garrett,  102  U.  S.  472,  noted  more 
the  indebtedness  of  Mobile  was  held  fully  ante,  chap  ix.;   Munday  v.  Rah- 
valid  and  in  accordance  with  the  con-  way,  43  N.  J.  L.  338. 
stitutional  provision  relating  to  taxa- 
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out  compensation  is  a  limitation  on  the  exercise  by  the  State  of  the 
ri^t  of  eminent  domain,  and  not  a  limitation  on  the  taxing  power.^ 

§  1354  (742.)  Federal  UmitationB  on  the  Taxing  Power.  —  The  pro- 
hibition upon  die  States  to  pass  laws  impairing  the  obligation  of  con- 
tracts is  a  limitation  upon  the  taxing  power  of  the  State,  as  well  as 
upon  its  other  legislative  powers;  and  it  disables  a  city,  when  it 
borrows  money  and  issues  an  absolute  promise  to  repay  it,  from  pass- 
ing an  ordinance  directing  its  officers  to  retain  the  amount  of  a  tax 
levied  by  the  city  upon  such  debt,  out  of  the  interest  thereon  as  the 
same  falls  due.' 

§  1355  (743).  Same  Subject;  Imports  and  Exports;  Inatrmnentali- 
ties  of  Federal  Govenunent.  —  The  power  of  the  States,  and  of 
their  municipalities,  to  levy  taxes  is  subject  to  certain  other  express 
and  implied  restrictions  in  the  Federal  Constitution,  Thus  States 
cannot,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports  except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws;  nor  can  they,  without  the  consent 
of  Congress,  lay  any  duty  on  tonnage,  as  they  are  expressly  prohibited 
from  so  doing  by  the  Constitution.' 

*  People  V.  Brooklyn,  4  N.  Y.  419.  ing  powers  which  are  held  to  impair 
The  difierenoe  between  taxation  and  the  obligation  of  contracts.  Desty  ' 
emiitent  domain  is  here  discriminated  Taxation,  §  30,  pp.  136-141.  A  State 
with  great  clearness  and  precision  in  tax  upon  bonds  ot  a  debtor  within  the 
the  learned  opinion  of  Mr.  Justice  State  held  by  a  person  outside  of  the* 
Rug^ea.  Soe  also  Gilman  v,  Sheboy-  State,  is  unconstitutional,  thou^  se- 
gan,  2  Black  (U.  S.),  510;  Hanson  v.  cured  by  a  mortgage  of  land  withm  the 
Vernon,  27  Iowa,  28,  64;  Stewart  v.  State.  Qeveland,  P.  &  A.  R.  Co.  v. 
Polk  County,  30  Iowa.  1,  0;  Moale  v.  Pennsylvania  {vub  nam.  State  Tax  on 
Baltimore,  5  Md.  314  (opening  street);  Foreign-held  Bonds),  15  Wall.  CU.  S.) 
Williams  v,  Detroit,  2  Mich.  560,  565;  300.  Local  assessment  acts  held  not 
People  V.  Salem,  20  Mich.  452,  477;  to  be  in  conflict  with  the  14th  Amend- 
Robertsv.  Smith,  115  Mich.  5;  Howell  ment  to  the  Federal  Constitution. 
V.  Buffalo,  37  N.  Y.  267,  270;   Litch-  Post,  §  1365. 

field  V.  Vernon,  41  N.  Y.  123;  Genet  »  Brown  v.  Maryland,  12  Wheat. 
V.  Brooklyn,  99  N.  Y.  296,  306;  Dyker  (U.  S.)  419.  As  to  tolls  and  wharfage. 
Meadow  Land  Co.  v.  Cook,  3  N.  Y.  see  ante,  §  273. 

App.  Div.  164,  168,  aff'd  159  N.  Y.  6;  The  term  "imports"  as  used  in  the 
Northern  Indiana  R.  Co.  v.  Connelly,  clause  of  Federal  Constitution  which 
10  Ohio  St.  165;  ante,  §  1350,  note.        declares  that  "no  State  shall,  without 

'  Murray  v.  Charleston,  96  U.  S.  the  consent  of  Congress,  lay  any  im- 
432.  Miller  and  Hunt,  JJ.,  dissented,  posts  or  duties  on  imports  and  ex- 
OQ  the  ground  that  the  contract  was  ports,"  does  not  refer  to  articles  cai^ 
made  subject  to  the  then  existing  ried  from  one  State  to  another,  but 
power  of  taxation  in  the  city,  which  only  to  articles  imported  from  foreign 
entered  into  and  became  part  of  the  countries  to  the  Umted  States.  Wood- 
contract.  See  also  Case  of  State  Tax  ruff  v.  Parham,  8  Wall.  (U.  S.)  139; 
on  Foreign-held  Bonds,  15  Wall.  300;  Brown  v.  Houston,  114  U.  S.  622,  628; 
Northern  Cent.  R.  Co.  v.  Jackson,  7  American  Steel  &  Wire  Co.  v.  Speed, 
Wall.  (U.  S.)  262,  for  instances  of  tax-   192  U.  S.  500.    Under  the  provision  of 
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The  rights  or  privileges  which  are  gtuiranteed  to  an  importer  by 
this  clause  of  the  Federal  Constitution  are  as  follows :  The  pajment 
of  duties  to  the  United  States  gives  to  the  importer  the  right  to  sell 
the  thing  imported,  and  such  right  to  sell  cannot  be  forbidden  or 
impaired  by  a  State.  A  tax  upon  the  thing  imported  during  the  time 
it  retains  its  character  as  an  import  and  remains  the  property  of 
the  importer  in  his  warehouse,  in  the  original  form  or  package  in 
which  it  was  imported,  is  a  duty  on  imports  within  the  meaning  of 
the  Constitution.  The  State  cannot,  in  the  form  of  a  license  or 
otherwise,  tax  the  right  of  the  importer  to  aeUy  but  when  the  importer 
has  so  acted  upon  the  goods  imported  that  they  have  become  in- 
corporated or  mixed  wi&  the  general  mass  of  property  in  the  State, 
sudi  goods  have  then  lost  their  distinctive  character  cls  imports, 
and  have  become  from  that  time  subject  to  State  taxation,  not  be- 
cause they  are  the  products  of  other  countries^  but  because  they 
are  property  within  the  State  in  like  condition  with  other  property 
that  should  contribute,  in  the  way  of  taxation,  to  the  support  of  the 
government  which  protects  the  owner  in  his  person  and  estate.^ 

the  Federal  Constitution  that  "  No  U.  S.  404  (sustaining  an  act  which  dis- 
tax  or  duty  shall  be  laid  on  articles  ex«  criminated  between  city  and  rural 
ported  from  any  State/'  no  burden  by  lands),  cUing  Loughborough  v.  Blake, 
way  of  tax  or  duty  can  be  cast  upon  5  Wheat.  (U.  S.)  318;  Wdch  v.  Cook, 
the  exportation  of  articles,  but  tnat  07  U.  S.  541 ;  Mattingly  v.  District  of 
does  not  mean  that  articles  exported  Columbia,  07  U.  S.  687. 
are  relieved  from  the  prior  ordinary  ^  In  May  v.  New  Orieans,  178  U.  S. 
burdens  of  taxation  which  rest  on  all  406,  507,  Mr.  Justice  Harlan  summar- 
property  similarly  situated.  The  ex-  ises  the  decisions  of  the  United  States 
emption  attaches  to  the  export,  and  Supreme  Court  in  Brown  v.  Maryland, 
not  to  the  article  before  its  exporta-  12  Wheat.  (U.  S.)  410,  in  the  language 
tion.  Cornell  v.  Coyne,  102  U.  o.  418,  stated  in  the  text.  In  May  v.  New 
427.  See  also  Turpin  v.  Burgess,  117  Orleans,  178  U.  S.  406,  the  plaintiffs 
U.  S.  504,  506.  A  license  tax  upon  the  imported  goods  and  sold  them.  In 
business  of  a  buyer  of  cotton  for  export  each  box,  or  case  in  which  the  imports 
is  a  duty  upon  exports  within  the  were  made,  were  many  packages,  each 
meaning  of  tne  Federal  Constitution,  separately  marked  and  wrapped.  It 
State  V.  Allgeyer,  110  La.  830.  was  held  that  the  box  or  case  vxu  the 
Aa  to  passenger  tax.  Smith  v,  Tur-  originai  package,  and  that  the  goods 
ner,  7  How  (U.  S.)  283;  Crandall  v.  lost  their  distmctive  character  as  im- 
Nevada,  6  Widl.  (U.  S.)  35;  Smith  v.  ports  and  became  subject  to  local  tax- 
Marston,  5  Tex.  426;  State  v.  Fuller*  ation  when  the  boxes  or  cases  were 
ton,  7  Rob.  (La.)  210;  Rabassa  v.  New  opened  and  the  goods  were  offered  for 
Orieans,  3  Martin,  o.  s.  (La.)  218;  sale  in  the  separate  packages.  May  v. 
Norris  V.  Boston,  4  Met.  (Mass.)  282;  New  Orleans,  178  U.  S.  406. 
ante,  §  261,  note:  Reading  R.  Co.  v.  An  Irish  corporaHon  established  a 
Pennsylvania  (suo  nom.  State  Freight  warehouse  and  place  of  business  in 
Tax),  15  Wall.  (U.  S.)  232;  Same  v.  New  York  for  the  sale  of  their  imported 
Same  {tub  nom.  State  Tax  on  Railway  goods.  The  business  was  of  a  perma- 
Gross  Receipts),  15  Wall.  (U.  S.)  284.  nent  character;  the  goods  were  con- 
The  United  States  Congress  ma^,  aa  stantlv  received  and  sold  and  replaced 
the  local  legislature  of  the  Distnct  of  by  otner  goods.  Cash  was  deposited 
Columbia,  tax  different  classes  of  prop*  in  New  York  and  was  subject  to  use 
erty  situated  there,  at  different  rates,  as  the  needs  of  the  business  might  re- 
Gibbons  V.  District  of  Columbia,  116  quire.    In  this  business  it  took  notes 
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The  power  of  taxation  by  the  States  does  not  extend  to  the  instrnr 
ments  of  the  Federal  government,  or  to  the  constitutional  means 
employed  by  Congress  to  carry  into  execution  the  powers  conferred 
in  the  Federal  Constitution.^ 


for  sales  ui  such  goods.  These  notes 
were  not  directly  transmitted  to  its 
home  office  in  Dublin,  but  were  held 
for  collection  in  connection  with  the 
business  in  New  York,  and  while  the 
bulk  of  the  proceeds  might  be  sent 
abroad,  sufficient  siuns  were  retained 
to  meet  the  expenses  of  the  business 
and  pay  duties  on  subsequent  impor- 
tations of  goods.  It  was  held  that  the 
amount  receivable  on  notes  and  open 
accounts  and  the  cash  on  hand  nad 
lost  the  distinctive  character  which 
would  protect  them  under  the  provi- 
sion of  the  Federal  Constitution  pro- 
hibiting imposts  or  duties  on  imports, 
and  had  become  capital  invested  in 
business  in  New  Yorlc  and  subject  to 
taxation  there.  Burke  v.  Wells,  208 
U.  S.  14,  aff'g  184  N.  Y.  275.  See  also 
People  V.  Wells,  183  N.  Y.  264,  rev'g 
104  N.  Y.  App.  Div.  629. 

The  greater  part  of  the  business  of 
a  corporation  oi  New  Jeraeu  consisted 
in  importing  chemicals  andf  dyestuffs 
from  Europe  and  selling  the  same  in 
original  packages.  A  small  portion  of 
its  busmess,  however,  representing 
about  one-seventh  thereof,  consisted 
in  selling  broken  packages  of  its  im* 
ported  goods,  and  also  some  domestic 
goods.  It  was  held  that  it  was  subject 
to  the  franchise  tax  imposed  by  New 
York  upon  foreign  corporations  for  the 
privilege  ui  doing  business  in  the  State, 
oecause,  althou^  it  was  engaged  in 
interstate  commerce,  it  was  partly  en- 
caged in  domestic  commerce,  and  its 
business  was  therefore  within  the  tax- 
ing power  of  the  State.  People  v. 
Roberts,  36  N.  Y.  App.  Div.  597,  aff'd 
167  N.  Y.  617. 

>  McCulloch  V.  Maniand,  4  Wheat. 
(U.  S.)  316,  424;  Osbom  v.  Bank  of 
United  States,  9  Wheat.  (U.  S.)  738; 
Weston  V.  Charieston,  2  Pet.  (U.  S.) 
449,  rev'g  1  Harper  Eq.  (S.  Car.)  340; 
First  Nat.  Bank  of  Louisville  v.  Com- 
monwealth, 9  Wall.  (U.  S.)  353;  Van 
Brocklin  v.  Tennessee,  117  U.  S.  151, 
155;  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  504;  United 
States  «.  Rickert,  188  U.  S.  432,  438; 
Desty  Taxation,  §  20,  p.  67,  and  cases. 

"  The  inability  of  the  States  to  tax 


the  official  agencies  of  the  Federal  Oov- 
eminent,  whether  in  the  form  of  banks 
chartered  imder  its  authority,  or  of 
obli^tions  issued  by  it  as  a  means  of 
providing  a  revenue,  or  for  the  p^- 
ment  of  its  debts,  was  applied  in  Mc- 
CuUoch  V.  Maryland,  4  Wheat.  (U.  S.) 
316,  to  a  stamp  tax  upon  notes  of  the 
United  States  Bank;  in  Weston  v. 
Charleston,  2  Pet.  (U.  S.)  449,  and  m 
Bank  of  Commerce  v.  New  York  City, 
2  Black  (U.  S.),  620,  to  stock  issued 
for  loans  made  to  the  Government  of 
the  United  States;  in  the  Bank  Tax 
Case,  2  Wall.  (U.  S.)  200,  to  a  tax  laid 
on  banks  on  a  valuation  equal  to  their 
capital  stock,  when  their  property  con- 
sisted of  stocks  of  the  Federal  Govern- 
ment; in  The  Banks  v.  The  Mayor,  7 
Wall.  (U.  S.)  16,  to  certificates  of  in- 
debtedness of  the  United  States  issued 
to  the  creditors  of  the  Government  for 
supplies  in  carrying  on  the  Civil  War; 
in  Bank  v.  Supervisors,  7  Wall.  (U.  S.) 
26,  to  notes  of  the  United  States  in- 
tended to  circulate  as  money;  and  in 
Van  Brocklin  v.  Tennessee,  117  U.  S. 
151,  to  land  purchased  by  the  United 
States  for  the  amoimt  of  a  direct  tax 
thereon."  Per  Mr.  Justice  Broum  in 
Hibemia  Sav.  &  Loan  Soc.  v.  San 
Francisco,  200  U.  S.  310,  313,  314. 

To  the  effect  that  the  bonds  of  the 
United  States  are  not  subject  to  taxa- 
tion by  a  State,  or  by  its  authority, 
see  People  v.  Home  Ins.  Co.,  29  Cal. 
533;  Newark  City  Bank  v.  Assessor, 
30  N.  J.  L.  13;  Fox  v,  Haight,  31  N.  J. 
L.  399,  409;  Jewell  v.  Hart,  31  N.  J.  L. 
434;  Mut.  L.  &  C.  Ins.  Co.  v.  Haight, 
34  N.  J.  L.  128:  International  &  L. 
Assur.  Co.  V.  Hai^t,  35  N.  J.  L.  279. 
For  purposes  of  taxation,  the  pre- 
mium on  United  States  bonds  was  held 
to  be  exempt,  being  a  part  of  the  bond. 
See  People  v.  Com'rs  of  Taxes,  90  N.  Y. 
63,  distinguishing  People  v,  Com'rs  of 
Taxes,  76  N.  Y.  64,  76.  Gray,  lim.. 
Taxing  Power,  sec.  755. 

Lands  held  bv  the  United  States  for 
the  benefit  of  the  Indian  races  are  in- 
strumentalities of  the  United  States 
Government  and  cannot  be  taxed  before 
allotment  and  the  issuance  of  patents, 
or  even  after  allotment  and  the  issuing 
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§  1356  (744).  Interstate  Oommerce:  Hawkers  and  Peddlers, 
Dnmuners  and  Oanyassers.  —  The  legislature  oi  the  State,  if  it  b  not 
restricted  or  prohibited  by  the  Constitution  of  the  State,  may  tax 
or  may  authorize  municipal  corporations  to  tax  hawkery  and  ped- 
dlers selling  goods,  wares,  and  merchandise  that  are  phydcaUy  within 
the  State  at  the  time  of  sale,  although  such  goods,  wares,  and  mei^ 

of  a  patent,  and  until  the  expiration  ation  by  the  State.    Ez  pcarte  Gaines, 

of  the  trust,  when  the  patent  declaree  66  Ark.  227. 

that  the  government  shall  hold  the  The  power  of  the  Federal  Govem- 
lands  in  trust  for  the  Indian  allottee  ment  to  procure  money  on  the  credit 
and  his  heirs  for  a  period  of  twenty-  of  the  United  States  cannot  be  bur- 
five  years.  United  States  v.  Rickert.  dened,  imi>eded,  or  in  any  way  affected 
188  U.  S.  432.  The  public  lands  of  by  the  action  of  any  State.  Hence  a 
the  United  States  are  not  subject  to  tax  upon  the  property  of  a  bank  in  which 
taxation  by  a  State  or  by  its  authority,  United  States  securUiee  are  included  is 
before  the  location  of  the  land  warrant,  beyond  the  power  of  the  State.  Home 
Doty  V.  Bassett,  44  Kan.  754.  Lands  Sav.  Bank  v.  Des  Moines,  205  U.  S. 
belcl  by  the  Federal  Government  are  503,  discussing  and  citing  authorities, 
not  subject  to  special  assessment  for  a  The  principle  that  a  city  cannot 
local  improvement.  Fagan  v.  Chicago,  tax  the  agencies  which  the  Federal 
84  111.  227;  Whitaker  v.  Deadwood,  23  Government  employs  in  its  govem- 
S.  Dak.  53i8;  122  N.  W.  Rep.  590.  As  mental  operations  does  not  apply  to 
to  the  exemption  of  miblic  lands  of  the  obligations  sitch  as  checks  and  warrants 
United  States  and  tne  time  when  the  intended  for  immediate  use,  and  de- 
interest  of  any  person  entering  thereon  signed  merely  to  stand  in  the  place  of 
becomes  taxable,  see  Kansas  Pac.  R.  money,  until  presented  at  the  Trea&- 
Co.  V,  Prescott,  16  Wall.  (U.  S.)  603;  ury  and  the  money  actually  drawn 
Union  Pac.  R.  Co.  v.  McShane,  22  thereon.  A  tax  thereon  is  virtually  a 
Wall.  (U.  S.)  444;  Tucker  v,  Ferguson,  tax  upon  the  money  which  niay  be 
22  Wall.  (U.  S.)  527:  Ck>lorado  Ck>.  t^.  drawn  immediately  upon  their  presen- 
Pueblo  County,  95  U.  S.  259;  North-  tation.  So  held  where  a  savings  and 
em  Pac.  R.  Co.  v.  Traill  County,  115  loan  association  had  in  its  possession 
U.  S.  600;  Wisconsin  Cent.  R.  Co.  v,  two  checks  or  orders  of  the  treasMrer  of 
Price  County,  133  U.  S.  496;  Hus&-  the  United  States  for  interest  accrued 
man  v.  Durham,  165  U.  S.  144;  United  upon  certain  registered  bonds  of  the 
States  V.  Milwaukee,  100  Fed.  Rep.  united  States,  payable  to  the  associa- 
828;  Price  v.  Dennis,  159  Ala.  625;  49  tion,  and  a  tax  was  levied  upon  the 
So.  Rep.  249;  State  v.  Itasca  Lumber  amount  represented  by  these  checks. 
Co.,  100  Minn.  355;  Johnson  v.  Crook  Hibemia  Sav.  &  Loan  Soc.  v.  San  Fran- 
County,  53  Oreg.  329;  100  Pac.  Rep.  cisco,  200  U.  S.  310.  There  is  nothing 
294.  in  the  exemption  of  government  bonds 
A  State  may  tax  different  estates  /ram  taaxiiion  which  prevents  them  from 
in  lands  to  the  respective  owners  being  seized  for  taxes  due  on  property 
thereof.  Where  a  dry-dock  had  been  not  exempt.  Scottish  Union  &  N.  Ins. 
conveyed  to  a  corporation  by  the  United  Co.  v.  Rowland,  196  U.  S.  611,  632. 
States,  with  a  condition  subsequent.  The  Pacific  railroads:  The  Union 
for  a  breach  of  which  the  title  mi^t  Pacific  R.  Co.  and  the  Central  Pacific 
revert  to  the  government,  and  with  R.  Co.,  chartered  by  Congress  and 
the  stipulation  that  the  United  States  made  government  agencies,  are,  never- 
should  have  a  continuing  right  to  use  theless,  taxable  by  the  States  in  re- 
the  dock  for  certain  purposes,  it  was  spect  of  property  situate  therein, 
held  that  the  estate  or  interest  of  the  Union  Pac.  R.  Co.  v,  Penniston,  18 
corporation  might  be  taxed  to  it.  Wall.  (U.  S.)  5;  Thomson  v.  Union 
Baltimore  Shipbuilding  &  D.  D.  Co.  Pac.R.Co.,9  Wall.  (U.S.)  579;  Union 
V.  Baltimore,  195  U.  8.  375,  aff'g  97  Pac.  R.  Co.  v.  Uncohi  County,  1  Dillon 
Md.  97.  The  estate  of  ^  lessee  of  \BXid  C.  C.  R.  314;  post,  §  1398;  State  v, 
belonging  to  the  Umted  States  in  Hot  Central  Pac.  R.  Co.,  10  Nev.  47;  Peo- 
Springs  Reservation  is  subject  to  tax-  pie  v.  Central  Pac.  R.  Co.,  43  CsA,  398. 
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chandise  may  have  been  brought  from  another  State.^    But  in  im- 
posing a  license  tax  upon  a  hawker  or  peddler,  there  must  be  no 

^  Howe  Machine  Co.  v.  Gage,  100  of  him  under  the  State  of  Tennessee 
U.  S.  676.  aff'g  9  Baxt.  (Tenn.)  518;  for  the  privilege  or  license  to  peddle  or 
Emert  v,  Missouii,  156  U.  S.  296,  aff'g  sell  macnines  in  the  county  in  question. 
103  Mo.  241 ;  Corfield  v.  Coryell,  4  The  Supreme  Court  of  Tennessee  con- 
Wash.  C.  C.  380;  American  Harrow  strued  the  statute  as  levying  a  tax 
Co.  17.  Shaffer,  68  Fed.  Rep.  750;  Wiley  without  discrimination  on  aU  peddlers 
V.  Parmer,  14  Ala.  627;  Mall  v.  State,  of  sewing  machines  without  regard  to 
39  Fla.  637;  Burr  v,  Atlanta,  64  Ga.  the  place  of  growth  or  produce  of  ma- 
225;  Wiggins  v.  Chicago,  68  111.  372;  terial,  or  of  manufacture.  The  license 
Graffty  v,  Rushville,  107  Ind.  502;  tax  was  sustained  by  the  Supreme 
South  Bend  v,  Biartin,  142  Ind.  31;  Court  of  the  United  States.  In 
State  V.  Wheelock,  95  Iowa,  577;  Rash  Emert  v.  Missouri,  156  U.  S.  296,  aff'g 
17.  Farley,  91  Ky.  344;  State  v.  Mont-  103  Mo.  241,  the  defendant  was  an 
gomery,  92  Me.  433;  Ward  v.  Morris,  agent  of  the  Singer  Manufacturing 
4  H.  &  McH.  (Md.)  340;  KeUer  v.  Company,  a  New  5er^iey  corporation; 
State,  11  Md.  525;  Oliver  v.  Washing-  as  such  agent  and  having  no  peddler's 
ton  Mills,  11  Allen  (MassOi  268;  Com-  license,  he  was  engaged  m  gomg  from 
monwealth  v.  Ober,  12  Cush.  (Mass.)  place  to  place  in  a  Missouri  county 
493,  495,  497;  People  v.  Russell,  49  with  a  horse  and  wagon  soliciting  or- 
Mich.  617,  619;  Muskegon  v,  Zeeryp,  ders  for  the  sale  of  the  company's  sew- 
131  Mich.  181 ;  People  v.  Smith,  147  ing  machines  and  having  with  him  in 
Mich.  391 ;  Muskegon  v.  Hanes.  149  the  wagon  one  of  those  machines,  the 
Mich.  460;  Tracy  v.  State,  3  Mo.  3;  property  of  the  company,  manufac- 
State  V.  North,  27  Mo.  464;  Wynne  v.  t\ured  by  it  at  its  works  in  New  Jersey 
Wright,  1  Dev.  &  B.  L.  (N.  Car^  19;  and  which  it  had  forwarded  and  de- 
Comes  V.  Brittain,  2  Hawks  (N.  Car.),  livered  to  him  for  sale  on  its  account. 
204;  Wilmington  v,  Roby,  8  Ired.  L.  He  offered  this  machine  for  sale  to 
(N.  Car.)  250;  Whitfield  v.  Longest,  6  various  persons  at  different  places,  and, 
Ired.  L.  (N.  Car.)  268;  Plymouth  v,  finding  a  purchaser,  sold  and  delivered 
Pettijohn,  4  Dev.  ^N.  Car.)  591 ;  War-  it  to  him.  It  was  held  that  a  license 
ren  v.  Geer,  117  ra.  St.  207;  Com-  tax  imposed  on  peddlers  of  goods  going 
monwealth  v.  Gardner,  133  Pa.  St.  from  place  to  place  within  the  State  to 
284;  State  v.  Charleston,  10  Rich.  L.  sell  them  was  not,  as  applied  to  the  de- 
(S.  Car.)  240;  State  v.  Pinckney,  10  fendant,  an  interference  with  inter- 
Rich.  L.  (S.  Car.)  474;  Ch^eston  v,  state  commerce  and  was  valid.  Mr. 
AhreDs,  4  Strob.  (S.  Car.)  241 ;  Howe  Justice  Grayj  who  delivered  the  opin- 
Machine  Co.  v.  Cage,  9  Baxt.  (Tenn.)  ion  of  the  court,  pointed  out  that  there 
518;  Saulsbury  v.  State,  43  Tex.  Crim.  was  nothing  to  show  that  the  def end- 
Rep.  90  (overruling  French  v.  State,  42  ant  ever  offered  for  sale  any  machine 
Tex.  Crim.  Rct>.  222,  and  Kirkpatrick  that  he  did  not  have  with  him  at  the 
V,  State,  42  Tex.  Crim.  Rep.  459);  time;  that  his  dealings  were  neither 
State  17.  Harrington,  68  Vt.  622^uot-  accompanied  nor  followed  by  transfer 
ing  text;  State  v.  lUdiardR  32  W.  Va.  of  goods,  or  of  any  order  for  their 
348;  Morrill  v.  State,  38  Wis.  428.  In  transfer,  from  one  State  to  another. 
Howe  Machine  Co.  v.  Cage.  100  U.  S.  Therefore  he  declared  these  dealings 
676,  aff'g  9  Baxt.  (Tenn.)  518,  the  "were  neither  interstate  commerce,  in 
company,  a  corporation  of  Connecti-  themselves,  nor  were  they  in  any  way 
cut,  manufactured  sewing  machines  directly  connected  with  such  com- 
in  Coamecticut,  and  had  an  office  in  meroe.  The  only  business  or  commerce 
Tennessee.  It  sent  an  agent  into  one  in  which  he  was  engaged  was  internal 
of  the  counties  of  Tennessee  to  sell  or  and  domestic;  and.  so  far  as  appears, 
peddle  machines.  The  agent  travelled  the  only  goods  in  wnich  he  was  dealing 
through  the  country  in  a  wagon  for  had  become  part  of  the  mass  of  prop- 
the  purpoee  of  exhibiting  and  offering  erty  within  the  State.  Both  the  oc- 
for  mle  the  company's  machines.  The  cupation  and  the  ^oods,  therefore,  were 
machines  offered  for  sale  and  sold  by  subject  to  the  taxmg  power,  and  to  the 
him  were  manufactured  in  Connecticut,  police  power,  of  the  State."  The 
and  brought  into  Tennessee  for  sale,  learned  justice  referred  to  previous 
He  paid  under  protest  a  tax  required  decisions  at  length,  and  distinguished 
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dUcriminaiion  or  undue  burden  placed  upon  goods  and  merchandise 
brought  from  other  States,  or  from  foreign  countries,  in  favor  of 
the  goods,  wares,  and  merchandise  of  the  State  exercising  the  power 
to  license  and  tax.  If  there  be  such  discrimination,  the  tax  is  a 
burden  upon  interstate  commerce,  and  is  unlawful.^     But  the 


the  case  of  Robbiius  v.  Shelbv  County 
Taxing  Dist.,  120  U.  S.  48§,  on  the 
ground  that  in  that  case  the  person 
taxed  was  a  drummer,  who  was  selling 
goods  which  were  not  within  the  State, 
and  which  were  delivered  by  his  princi- 
pal from  its  manufactory  or  warehouse 
m  another  State. 

*' Hawkers  and  Peddlers*'  defined. 
Graffty  v,  Rushville,  107  Ind.  602; 
State  V.  Hodgdon,  41  Vt.  139;  Emert 
V.  Missouri,  156  U.  S.  296,  cited  supra, 
A  "drummer^*  or  "commercial  irav' 
eller**  who  sells  from  samples  goods 
which  are  to  be  dehvered  by  his  princi- 
pal is  not  a  "peddler"  (Kansas  City 
V.  Collins,  34  Kan.  434) ;  but  one  who 
sells  milk  from  house  to  house  has  been 
held  to  be  a  peddler.  Chicago  v.  Bar- 
tee,  100  111.  57. 

A  foreign  corporation  sent  to  Vir- 
ginia a  car-load  of  harrows.  Aaents 
and  canvassers  in  Virginia  loadecf  the 
harrows  on  wagons  and  sold  them  to 
farmers,  delivenng  from  the  wagon.  It 
was  held  that  the  agents  were  not 
merely  canvassers  or  drummers,  or  en- 
gaged in  seUing  goods  by  sample,  but, 
inasmuch  as  the  goods  had  become  a  pcui 
of  the  general  mass  of  property  in  Vir" 
ginia,  and  were  therefore  subject  to  its 
taxing  powers,  the  agents  were  sub- 
ject to  tax  as  persons  selling  manu- 
fact\ured  implements  or  machines  by 
retail.  American  Harrow  Co.  v. 
Shaffer,  68  Fed.  Rep.  750.  An  ordi- 
nance which  exacts  a  license  fee  of 
peddlers,  does  not  interfere  with  inter- 
state commerce  when  the  peddler  is  a 
resident  who  takes  subscriptions  for 
goods  of  his  principal,  a  corporation 
of  another  State,  but  fills  the  orders 
from  a  ^eral  stock  kept  by  his  prin- 
cipal within  the  State.  Muskegon  v. 
Zeeryp,  134  Mich.  181.  A  corporation, 
which  was  admitted  to  do  business  in 
Michigan,  conducted  a  general  retail 
bueiness  at  twelve  points  in  the  State. 
An  agent,  poing  from  house  to  house^ 
sold  grocenes  at  retail  by  sample.  A 
part  of  his  orders  were  filled  from  stock 
kept  in  the  State  and  the  remainder 
by  goods  ordered  from  his  principal 
witliout  the  State.     It  was  held  that 


he  was  engaged  in  commerce  within- 
the  State,  and  was  liable  to  the  license 
tax.  People  v.  Smith,  147  Mich.  391. 
A  person  who  distributes  articles  of 
merchandise  from  town  to  town  on 
approval,  the  articles  having  been 
stwoped  previously  from  another  State 
in  hiilk,  to  be  returned  or  paid  for  at  a 
later  date  to  another  employee  is  not 
engaged  in  interstate  commerce  and 
is  subject  to  a  license  tax.  Muskegon 
V,  Hanes,  149  Mich.  460. 

»  Welton  V,  Missouri,  91  U.  S.  275; 
Webber  v.  Virginia,  103  U.  S.  344; 
Georgia  Packing  Co.  v.  Macon,  60  Fed. 
Rep.  774;  Ez  parU  Thomas,  71  Cal. 
204.  In  Ward  v.  Maryland,  12  Wall. 
(U.  S.)  418,  a  statute  of  Maryland 
reqiuring  all  traders  residing  withm  the 
State  to  take  out  licenses  at  certain 
rates,  and  subjecting  to  indictment  and 
penalty  persons  not  residents  of  the 
state  who,  without  taking  out  a  license 
at  a  higher  rate,  should  wXL  or  offer  for 
sale  by  card,  sample,  or  trade  list  within 
the  limits  of  the  city  of  Baltimore,  any 
goods,  wares,  or  merchandise  whatever, 
other  than  agricultural  products  ana 
articles  manufactured  in  the  State,  was 
held  to  be  imconstitutional,  because  it 
imposed  a  discriminating  tax  upqn  the 
residents  of  other  States.  In  Welton 
V.  Missouri,  01  U.  S.  275,  a  statute 
of  Missouri  by  which  "  whoever  shall 
deal  in  the  sdling  of  patent  or  other 
medicines,  goods,  wares,  or  merchandise, 
except  books,  charts,  maps,  and  sta- 
tionery, which  are  not  the  growth, 
E reduce,  or  manufacture  of  this  State, 
y  going  from  place  to  place  to  sdl 
the  same,  is  declared  to  be  a  peddler," 
and  which  prohibited,  under  a  penalty, 
dealing  as  a  peddler,  without  taking 
out  a  hcense,  and  pa3ring  a  certain  sum 
therefor,  but  required  no  license  for 
selling,  bv  going  from  place  to  place, 
any  gooois,  the  growth,  produce,  or 
manufacture  of  the  State,  was  held, 
by  reason  of  such  discrimination,  to 
be  unconstitutional  and  void,  as  ap- 
plied to  a  peddler  within  the  State 
selling  sewmg  machines  manufac- 
tured without  the  State.  Mr.  Justice 
Fidd,  in  delivering   judgment,    said: 
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power  to  license  and  tax  the  occupation  of  hawkers  and  peddlers 
is  only  justified  by  the  decisions  on  the  ground  that  their  occupation 

"  The     commerce     power    continues   one  of  the  prerogatives  of  the  national 
until   the  conmiodity  has  ceaaed  to  legislating. 

be  the  subject  of  discriminating  legis-  DiscnminaHng  taxes.  An  ordinance 
lation  by  reason  of  its  f orei^  char-  of  a  city,  passed  under  a  general  power 
acter.  That  power  protects  it,  even  conferred  by  its  charter,  which  exacts 
if  it  has  entered  the  State,  from  any  a  license  for  selling  goods,  and  fixes 
burdens  imposed  by  reason  of  its  one  rate  of  license  for  selling  goods 
foreign  origm.  The  act  of  Missouri  which  are  within  the  corporate  lunits, 
encroaches  on  this  power  in  this  re-  or  in  transitu  to  the  city,  and  another 
spect,  and  is,  therefore,  in  our  judg-  and  much  larger  license  for  selling 
ment,  unconstitutional  and  void."  goods  which  are  not  in  the  city,  or  in 
In  Cook  V.  Pennsylvania,  97  U.  S.  transitu  to  it,  is  invalid,  because  it  is 
566,  in  which  a  tax  upon  audionsers  unjust,  unequal,  partial,  -oppressive, 
measured  by  the  amount  of  their  sales  and  in  restraint  <rf  trade.  In  re 
was  held  to  be  invalid  as  to  sales  by  Frank,  52  Cal.  606.  The  WasMngUm 
auction  of  imported  goods  in  the  orig-  statute  which  provides  that  every 
inal  package,  the  statute  under  which  person  who  canvasses  or  setts  by 
the  tax  was  imposed  made  a  dia-  sample  certain  specified  articles  "  trfter 
crimination  against  imported  as  com-  shipmeni  to  the  State  "  shall  pay  in  ad- 
pared  with  domestic  goods.  vanoe  a  ^rearly  license  fee  discrimi' 
In  Webber  v.  Virginia,  103  U.  S.  nates  a^jainst  interstate  conmierce, 
344,  347,  350,  the  court,  speaking  by  and  is  void.  Bacon  v.  Locke,  42  Wash. 
lilr.  Justice  FiM,  affirmed  the  doc-  215.  A  provision  of  a  State  statute 
trine  that  **  the  ri^t  conferred  by  which  does  not  apply  to  any  resident 
the  patent  laws  of  the  United  States  merchant  in  a  county,  but  imposes 
to  inventors  to  sell  their  inventions  a  penalty  on  any  person  peddling  or 
and  discoveries  does  not  take  the  selling  certain  merchandise  without  a 
tangible  property,  in  which  the'  in-  license,  is  discriminatory  in  its  effect 
vention  or  discovery  may  be  exhibited  and  is  void  under  the  Fourteenth 
or  carried  into  effect^  from  the  opera-  Amendment  as  a  denial  of  the  equal 
tion  of  the  tax  and  hcense  laws  of  the  protection  of  the  laws.  Ex  parte 
State,"  and  the  reason  why  a  tax  Deeds,  75  Ark.  542.  A  statute  which 
imposed  by  a  statute  of  Virginia,  on  imposes  a  tax  on  peddlers,  except 
parsons  edling,  without  license,  pat-  peddlers  of  such  commodities  as  are 
ented  articles  not  owned  by  them,  manufactured  or  raised  by  themselves 
was  held  to  be  invalid,  as  applied  to  vnMn  the  State,  discriminates  against 
sales  of  sewing  machines  manufao-  interstate  commerce  and  is  void, 
tured  in  another  State,  was  that  the  Ames  v.  People^  25  Colo.  508.  A 
statute  made  **  a  clear  discrimination  State  statute  which  by  its  terms  per- 
in  favor  of  home  manufacturers  and  mits  the  licensing  of  citizens  of  the 
against  the  manufacturers  of  other  State,  but  prohibits  the  issuing  of 
States."  In  Walling  v.  Michigan,  116  licenses  to  aliens  desiring  to  p^dle 
U.S.  446, 460,  the  statute  of  Michigan,  poods,  discriminates  against  aliens  and 
which  was  held  to  be  an  unconstitu-  is  void.  State  v.  Montgomery,  94 
tional  restraint  of  interstate  com-  Me.  192.  A  State  statute  which 
merce,  imposed  different  taxes  ^  ui>on  imposes  a  privilege  tax  on  lumber 
the  business  of  sdling  or  soliciting  dealers,  but  excepts  therefrom  saw- 
the  aEde  of  intoxicating  liquors,  ao-  mill  operators  who  do  not  ship  lumber 
cording  as  the  liquors  were  manufao-  out  of  the  State,  discriminates  against 
tured  within  the  State,  or  were  to  be  interstate  commeree  and  is  void, 
sent  from  another  State;  and  the  Adams  v,  Mississippi  Lumber  Co.,  84 
Supreme  6ourt  of  the  United  States,  Miss.  23.  A  statute  which  imposed 
speaking  by  Mr.  Justice  BradUyj  de-  an  annual  license  tax  on  the  whole- 
dared  that  the  police  power  m  the  sale  liquor  establishments  of  non- 
State  "  would  be  a  peneet  justifica-  residents^  and  required  the  manufac- 
tion  of  the  act^  if  it  did  not  discrimi-  turers  of  liquors  within  the  State  to 
Date  against  citiaens  and  products  of  pay  a  manufacturer's  tax,  but  ex- 
other  States  in  a  matter  of  commeree  empted  them  from  the  wholesale  tax, 
between  the  States,  and  thus  usurp  held    to    discriminate    against    non* 
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has  relation  to  property  which  is  within  the  State  and  is,  therefore, 
subject  to  the  police  and  taxing  power  of  the  State.  A  mere  drummer 
or  canvasser,  who  comes  into  the  State  as  the  agent  or  representa- 
tive of  a  manufacturer  or  dealer,  who  b  domiciled  in  another  State, 
•and  who  solicits  orders  by  sample  or  otherwise  for  goods,  wares, 
and  merchandise  which  are  not  within  the  State,  but  are  to  be  shipped 
to  the  purchaser  by  his  principal  from  the  State  of  his  domicil,  is 
strictly  a  person  whose  occupation  or  business  is  interstate  com- 
merce; and  inasmuch  as  the  articles  of  property  which  are  the 
subject  of  the  transactions  are  not,  whilst  he  is  pursuing  such  occu- 
pation or  business  and  prior  to  delivery  to  the  purchaser,  within  the 
jurisdiction  of  the  taxing  power  of  the  State,  no  occupation  or  privi- 
lege tax  can  be  imposed  upon  such  drummer,  because  such  a  tax  b 
a  regulation  of  interstate  conunerce.^    The  principle  which  exempts 

residents  in  favor  of  residents,  and  v.  Hanaphy,  117  Iowa,  15;  Fort  Scott 
therefore  an  unconstitutional  regula-  v,  Pelton,  39  Kan.  764;  State  v. 
tlon  of  interstate  commerce.  State  Hickox,  64  Kan.  650;  Commonwealth 
V.  Zophy,  14  S.  Dak.  119.  An  ordi-  v.  Pearl  Laundry  Co.,  105  Ky.  259, 
nance  which  is  void  for  discriminate  266;  Simmons  Hardware  Uo.  v, 
ing  against  citizens  of  other  States  McGuire,  39  La.  An.  848;  McGlel- 
wul  not  be  made  valid  by  the  fact  that  Ian  v.  Pettigrew,  44  La.  An.  356; 
the  discrimination  is  also  against  the  Pegues  v.  Ray,  50  La.  An.  574;  Peo- 
citizens  of  the  State  who  reside  out-  pie  v.  Bunker,  128  Mich.  160;  Over- 
side the  city.  Fecheimer  V.  Louisville,  ton  v.  Vicksburg,  70  Miss.  558;  Ex 
84  Ky.  306.  parU  Rosenblatt,  19  Nev.  439;   State 

A  territorial  statute  which  imposes  v.  Bracco,  103  N.  Car.  349;  Wrought 
a  license  fee  as  a  condition  upon  which  Iron  Range  Co.  v.  Campen,  135  N. 
coal  oil  may  be  sold  in  the  Territory  Car.  506;  Baxter  v.  Thomas,  4  Okla. 
is  unconstitutional,  so  far  as  it  applies  605;  State  v.  Rankin,  11  S.  Dak. 
to  sates  in  the  original  package  by  the  144,  149;  Hurford  v.  State,  91  Tenn. 
importer  of  coal  oil  produced  and  re-  669;  Ex  parte  Holman,  36  Tex.  Crim. 
fined  without  the  Territory.  In  re  Rep.  255;  Talbutt  v.  State,  39  Tex. 
Wilson,  10  N.  Mex.  32.  Crim.  Rep.  64;   Adkins  v.  Richmond, 

^  Robbins  v,  Shelby  County  Tax-  98  Va.  91;  State  v.  Lichtenstein,  44 
ing  Dist.,  120  U.  S.  489;  Corson  W.  Va.  99;  Qements  v.  Casper,  4 
V,  Maryland,  120  U.  S.  502;  Asher  v.  Wyo.  494. 

Texas,  128  U.  S.  129;  Brennan  v.  In  Hatch  i;.  Reardon,  204  U.  S. 
Titusville,  153  U.  S.  289;  Caldwell  152,  the  Supreme  Court  of  the  United 
V.  North  Carolina,  187  U.  S.  622,  States,  affinning  the  judgment  of  the 
rev'g  127  N.  Car.  521;  Rearick  v.  Court  of  Appeals  of  New  York,  held 
Pennsylvania.  203  U.  8.  507;  In  re  that  the  New  York  Stamp  Act  of  1905, 
Spain,  47  Fed.  Rep.  208;  In  re  Hous-  providing  for  a  tax  on  transfers  of  stock, 
ton,  47  Fed.  Rep.  539;  In  re  Nichols,  did  not  violate  either  the  Fourteenth 
48  Fed..  Rep.  164;  In  re  Rozelle,  57  Amendment  or  the  commerce  clause 
Fed.  Rep.  155;  Ex  parte  Hough,  of  the  Constitution  of  the  United 
69  Fed.  Rep.  330;  In  re  Tinsman,  95  States,  and  that  it  was  competent  for 
Fed.  Rep.  648;  Ex  parte  Green,  114  the  State  of  New  York  to  impose  a 
Fed.  Rep.  959;  Wrought  Iron  Range  stamp  tax  on  sales  in  New  York  of 
Co.  V,  Johnson,  84  Ga.  754;  McQd-  shares  of  stock  of  a  foreign  corpora- 
land  V,  Marietta,  96  Ga.  749;  In  re  tion  owned  by •nonrresidents;  and  the 
Kin^on,  9  Idaho,  642;  Emmons  v.  case  was  distinguished  by  the  court 
Lewiston,  132  HI.  380;  Bloomington  from  the  Telegraph  and  Drummer 
V,  Bourland,  137  111.  534;  McLau^ilin  cases. 

V.  South  Bend,  126  Ind.  471;  Hunt-  Althou^  it  is  a  clearly  recognized 
ington  V,  Mahan,  142  Ind.  695;  State  doctrine  that  a  State  may  prescribe 
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the  agents  of  non-resident  manufacturers  and  dealers  from  taxation 

applies,  although  the  agent  be  a  resident  of  the  State  which  seeks 
to  tax  the  occupation  or  privilege,  and  although  he  represents  and 
solicits  orders,  not  only  for  one,  but  for  several  non-resident  princi- 
pals, so  long  as  he  does  not  act  for  or  seek  orders  on  behalf  of  any 
resident^ 

the  terms,  as  to  tax,  filing  of  oer-  department  store  put  them  into 
tificate  ci  incorporation,  or  otherwise,  wagons  belonging  to  the  store  and 
upon  which  a  foreign  corporation  not  dehvered  them  to  customers.  A 
engaged  in  tjUerstate  commerce  may  license  tax  was  imposed  on  every 
be  admitted  to  do  busineee  wUhin  Us  truck  transporting  merchandise  in 
Umits,  such  terms  cannot  be  imposed  Atlantic  Highlands.  It  was  held  that 
upon  or  exacted  as  a  condition  pre-  the  entire  transaction,  from  the  time 
cedent  to.  the  right  of  a  foreign  cor-  of  the  purchase  in  New  York  to  the 
poration  to  be  represented  by  a  sales  time  of  delivery  to  the  customer,  con- 
agent  or  canvasser  within  its  limits,  stituted  interstate  commerce;  and 
if  the  duties  of  the  agent  or  canvasser  that  the  ordinance  imposing  the 
are  confined  to  obtaining  orders  to  license  tax  was  not  applicable  to  the 
be  filled  by  shipments  from  the  home  wagons  of  the  department  store  de- 
offioe  of  the  corporation.  Kirven  t;.  livering  the  goods,  as  these  wagons 
Virginia-Carolina  Chem.  Co.,  145  Fed.  were  solely  engaged  in  interstate  com- 
Rep.  288;  Ware  v.  Hamilton  Brown  merce.  Smipson-Crawford  Co.  v.  At- 
Shoe  Co.,  92  Ala.  145;  Gunn  v.  White  lantic  Highlands,  158  Fed.  Rep.  372. 
Sewing  Mach.  Co.,  57  Ark.  24:  Coit  *  Stockard  v.  Morgan,  185  U.  S. 
V,  Sutton,  102  Mich.  324;  Wilcox  27;  Adkins  i7.  Richmond,  98  Va.  91. 
Cordage  &  Supply  Co.  v.  MoBhca\  114  In  Stockard  v.  Morgan,  185  U.  S. 
Mich.  64;  Rock  Island  Plow  Co.  v,  27,  certain  agents,  resident  in  Ten- 
Peterson,  93  Minn.  356 ;  McNaughton  nessee,  of  corporations  and  individuals, 
V.  McGirl,  20  Mont.  124;  Slaytor-  residents  in  other  States,  sought  to 
Jennings  Co.  v.  Speciidty  Paper  Box  enjoin  the  collection  of  a  tax  imposed 
Co.,  69  N.  L.  J.  214;  Harvard  Co.  v,  upon  them  under  a  statute  of  7enn68««e, 
Wicht,  99  N.  Y.  App.  Div.  507;  Toledo  via.,  a  privilege  tax  on  the  occupa- 
Conmiereial  Co.  v.  Glen  Mfg.  Co.,  55  tion  of  merchandise  brokers.  The 
Ohio  St.  217;  Mearshon  v,  Pottsville  ground  upon  which  the  injimction 
Lumber  Co..  187  Pa.  12;  Wolff  Dryer  was  asked  was  that  the  agents  were 
Co.  V.  Bigler,  192  Pa.  466;  In  re  not  liable  for  the  tax  because  they 
Hovey's  Estate,  198  Pa.  385;  People's  were  agents  and  brokers  exclusively 
B.  A,  L.  Assoc.  V.  Beriin,  201  Pa.  1,  6 :  for  the  sale  of  property  of  non-resident 
Allen  V.  Tyson-Jones  Buggy  Co.,  91  principals,  and  did  no  business  of  any 
Tex.  22;  Miller  v.  Goodman,  91  Tex.  land  lor  residents  of  the  State.  The 
41.  A  general  dealer  in  Chicago,  who  only  groimd  upon  which  the  tax  upon 
ships  sewing  machines  l^  express  to  the  complainants  could  be  differen- 
residents  of  North  Carolina  to  be  de-  tiated  from  that  involved  in  the  case 
livered  C.  O.  D.  is  engaged  in  inter-  of  Robbins  v.  Shelby  County  Taxing 
state  conmierce  and  is  not  liable  to  Dist.,  120  U.  S.  489,  referred  to  supray 
the  license  tax  imposed  by  the  North  was  that  in  that  case  the  agent  was 
CsTcdina  statute  on  "  every  manufao-  a  non-resident,  while  in  the  case 
turer  of  sewing  machines,  and  every  before  the  court  the  agents  were  resi- 
person  or  persons  or  corporation  en-  dents  of  Tennessee.  The  court,  how- 
gaged  in  tne  business  oi  selling  the  ever,  held  that  although  the  corn- 
same  in  this  State."  Norfolk  &  W.  plainants  were  residents  of  Tennessee, 
R.  Co.  V,  Sims,  191  U.  S.  441,  rev'g  the  decision  in  the  Robbins  case  con- 
130  N.  Car.  556.  trolled;  and  that  their  occupation  as 
A  department  store  having  a  store  agents  for  non-residents  was  not 
in  New  York  sold  goods  for  delivery  subject  to  a  privilege  tax  by  the  State 
to  customers  in  Atlantic  Highlands,  of  Tennessee.  Mr.  Justice  Peckham, 
New  Jersey.  These  goods  were  sent  who  delivered  the  opinion  of  the  court, 
to  Atlantic  Highlands  in  original  said,  "  In  this  case  the  complainants 
packages,  where  the  employees  of  the  did  not  represent  or  assume  to  repre- 
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Various  decisions  are  to  be  found  by  courts  of  different  States 
which  purport  to  sustain  a  tax  imposed  upon  canvassers  or  drum- 
mers selling  goods  to  be  afterwards  brought  within  the  State,  where 
the  goods  have  been  shipped  in  bulk  to  the  agent  or  drummer  or 
to  a  distributing  agent,  and  have  been  by  him  delivered  to  the  pur- 
chaser instead  of  being  shipped  directly  to  the  purchaser  from  with- 
out the  State;  *  but  any  supposed  ground  of  distinction  based  upon 
the  fact  that  the  goods  are  shipped  to  the  salesman  or  distributing 

sent  any  residents  of  the  State  of  of  the  non-resident  manufacturer,  the 
Tennessee,  and  each  of  the  complain-  sales  were  made  by  him  as  prindr 
ants  represented  only  certain  specific  pal  and  not  as  agent  of  the  non- 
parties, firms,  or  corporations,  all  of  resident  manufacturer,  and  therefore 
whom  were  non-residents  of  Tennessee,  he  was  not  engaged  in  interstate  com- 
They  did  no  business  for  the  general  merce.  Croy  v.  Obion  County,  104 
public.  We  attach  no  importance  Tenn.  525.  Defendant,  as  agent  of 
to  the  fact  that  in  the  Robbins  case  manufacturers  of  lightning  rods  in 
the  individual  taxed  resided  without  another  State,  made  sales  and  de- 
the  State.  He  was  taxed  by  reason  liveries  which  included  putting  up 
of  his  business  or  occupation  while  the  rods  whenever  the  purchaser  re- 
within  it,  and  the  tax  was  held  to  be  auired.  No  extra  charge  was  made 
a  tax  upon  interstate  commerce,  therefor.  The  rods  were  shipped  in 
Nor  does  the  fact  that  the  complain-  bulk  to  the  a^ent.  who  broke  the 
ants  acted  for  more  than  one  person  package  and  distributed  them.  It 
residing  outside  of  the  State  affect  was  held  that  the  defendant  was  an 
the  case.  If  while  so  acting  and  solicit-  itinerant  putting  up  lightning  rods 
ing  orders  within  the  State  for  the  imder  a  statute  taxing  the  occupation; 
sale  of  propertv  for  one  non-resident  that  the  connection  between  the  busi- 
of  the  State,  the  person  so  soliciting  ness  taxed  and  the  sale  of  articles 
was  exempt  from  taxation  on  account  manufactured  in  another  State  was 
of  that  Dusiness,  because  the  tax  so  remote  in  its  effect  as  not  to  con- 
would  be  upon  interstate  commerce,  stitute  an  interference  with  interstate 
we  do  not  see  how  he  could  become  commerce;  and  that  the  manner  of 
liable  for  such  tax  because  he  did  sale  and  delivery  divested  the  busi- 
business  for  more  than  one  individual,  ness  of  every  feature  of  interstate 
firm,  or  corporation,  all  being  non-  commerce,  the  original  packages  hav- 
residents  of  the  State  of  Tennessee,  ing  necessarily  been  broken  before 
The  fact  that  the  State,  or  the  court,  delivery  to  the  purchasers.  State  v. 
may  call  the  business  of  an  individual,  Gorham,  115  N.  Car.  721.  A  corpora- 
when  employed  by  more  than  one  tion  of  Illinois  obtained  orders  in 
person  outside  of  the  State,  to  sell  Tennessee  through  a  salesman.  The 
their  merchandise  Upon  commission,  poods  were  to  be  paid  for  on  delivery, 
a  *  brokerage  business,'  gives  no  au-  if  found  to  be  as  represented.  The 
thority  to  the  State  to  tax  such  a  salesman  classified  the  orders  and 
business  as  complainants.  The  name  advised  the  principal  of  the  aggregate 
does  not  alter  the  character  of  the  of  the  different  classes.  They  were 
transaction,  or  prevent  the  tax  thus  thereupon  shipped  to  the  salesman  in 
laid  from  being  a  tax  upon  interstate  bulk.  The  court  regarded  the  poods 
commerce."  as  the  property  of  the  seller  until  the 

^  A  person  sold  floor  brooms  to  packages  were  broken  and  the  articles 
forty-six  different  purchasers.  He  selected  and  delivered,  and  held  that 
ordered  the  articles  m  his  own  name  the  transactions  did  not  constitute 
from  a  non-resident  manufacturer  interstate  commerce  and  were  subject 
without  mentioning  the  names  of  the  to  a  privilege  tax.  Loverin  &  B.  Co. 
purchasers.  The  goods  were  shipped  v.  Tansil,  118  Tenn.  717.  To  the  same 
to  him  and  the  package  receivea  by  effect,  Racine  Iron  Co.  v,  McCommons, 
him.  He  delivered  the  brooms  to  111  Ga.  536;  In  re  Pringle,  67  Kan. 
the  purchasers.  It  was  held  that,  364. 
though  he  claimed  to  act  as  the  agent 
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agent  in  bulk  and  by  him  assorted  and  delivered  to  the  purchasers, 
has  been  rejected  by  the  Supreme  Court  of  the  United  States,  which 
has  declared  that  the  grounds  of  distinction  are  not  sufficient  to 
remove  the  transactions  from  the  domain  of  interstate  commerce.^ 
Where  the  question  of  the  power  of  the  State  to  levy  a  privilege  or 
occupation  tax  arises  in  a  controversy  with  a  drummer  or  canvas- 
ser, representing  a  non-resident,  the  fact  that  no  discrimination  is 
made  between  domestic  and  foreign  drummers,  and  that  all  are 

>  GaldweU  v.  North  Garolina,  187  purchasers,  caimot  subject  them  to  the 
U.  8.  622,  lev'g  127  N.  Car.  521;  license  tax.  .  .  .  Nor  does  the  fact  that 
Kehrer  v.  Stewart,  197  U.  S.  60,  aff'g  theee  articles  were  not  shipped  sep- 
on  other  grounds  117  Ga.  969;  Rearick  arately  and  directly  to  each  individual 
9.  Penns^vania,  203  U.  S.  507;  Strat-  purchaser,  but  were  sent  to  an  agent 
ford  V,  Montgomerv^,  110  Ala.  619;  of  the  vendor  at  Greensboro,  who  de- 
Stone  V.  State,  117  Ga.  292;  Himting-  Uvered  them  to  the  purchasers,  deprive 
tcm  V.  Mahan,  142  Ind.  695;  Rock  the  transaction  of  its  character  as  in- 
Island  Plow  Co.  v.  Peterson,  93  Minn,  terstate  commerce.  It  was  only  that 
356;  Overton  o.  Vicksbuig,  70  Miss,  the  vendor  used  two,  instead  of  one 
558.  agency,   in   the   delivery.     It   would 

In  Caldwell  v.  North  Garolina,  187  seem  evident  that,  if  the  vendor  had 
n.  S.  622,  rev'g  127  N.  Gar.  521,  an  sent  the  articles  by  an  express  com- 
niinois  corporation  obtained  oraera  pany,  which  should  collect  on  delivery, 
for  portraits  and  picture  frames  such  a  mode  of  delivery  would  not 
t^rouf^  an  agent  in  North  Garolina.  have  subjected  the  transaction  to  State 
In  fillmg  the  orders,  it  shipped  the  pio-  taxation.  The  same  could  be  said  if 
tures  and  frames  in  separate  packages  the  vendor  himself,  or  by  a  personal 
for  convenience  in  packing  and  de-  agent,  had  carried  and  delivered  the 
livering  to  its  own  agent.  The  agent  goods  to  the  purchaser.  That  the  arti- 
placed  the  pictures  in  their  proper  dee  were  sent  as  freight  by  rail  and  were 
places  or  frames  and  delivered  them  received  at  the  railroad  station  by  an 
to  the  purchasers.  The  court  held  that  agent  who  delivered  them  to  the  re- 
the  method  <rf  shipment,  whether  on  spective  purchasers,  in  nowise  changes 
the  theory  that  the  articles  were  not  tne  character  of  the  commerce  as  m- 
in  a  completed  condition  when  brought  terstate.  Transactions  between  man- 
within  North  Garolina,  or  on  the  theory  ufacturing  companies  in  one  State, 
that  they  were  not  shipped  directly  to  through  agents,  with  citizens  of  an- 
the  purchasers,  but  to  the  selling  agent  other  constitute  a  large  part  of  inter- 
of  tne  corporation,  did  not  render  the  state  commerce;  and  for  us  to  hold, 
transaction  other  than  one  in  inter-  with  the  court  below,  that  the  same 
state  commerce.  Mr.  Justice  SHras  articles,  if  sent  by  rail  directly  to  the 
said:  ''It  certainly  cannot  be  pre-  purchaser,  are  free  from  State  taxar 
tended  that,  if  the  pictures  and  the  tion,  but  if  sent  to  an  agent  to  deliver, 
cyseonnected  frames  nad  been  directly  are  taxable  through  a  license  tax  upon 
shipped  to  the  purchasers,  the  license  the  agent,  would  evidently  take  a  con- 
tax  could  have  been  imposed,  either  on  siderable  portion  of  such  traffic  out  of 
the  vendor  out  of  the  State  or  on  the  the  salutary  protection  of  the  inter- 
puichaser  within  the  State.  If  the  state  commerce  clause  of  the  Gonsti- 
pietures  and  the  frames  intended  for  tution.  It  cannot  escape  observation 
them  had  been  shipped  directly  to  the  that  efforts  to  control  commerce  of  this 
purchasers,  whether  in  the  same  or  kind,  in  the  interest  of  the  States  where 
separate  packages,  such  a  transaction  the  purchasers  reside,  have  been  fre- 
would,  beyond  question,  be  interstate  quently  made  in  the  form  of  statutes 
commerce  beyond  the  reach  <A  the  and  municipal  ordinances,  but  that 
tanng  power  of  the  State.  It  is  too  such  efforts  nave  been  heretofore  ren- 
plain  for  argument  that  the  supposed  dered  fruitless  by  the  supervising  ac- 
incomplete  condition  of  articles  of  tion  of  this  court." 
commerce,  if  shipped  directly  to  the 
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taxed  alike,  is  not  material.  Interstate  commerce,  as  a  business 
or  occupation,  cannot  be  taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  commerce,  or  that  which  is  carried 
on  solely  within  the  State.^ 

§  1357.  Intamtata  Oommeree;  Oenaral  Prindples.  —  Important 
limitations  upon  the  taxing  "power  of  the  State  result  from  the 
clause  of  the  Federal  Constitution  giving  to  Congress  the  power 
to  regulate  commerce  between  the  States.  The  Constitution  of  the 
United  States  having  given  the  Congress  the  power  to  regulate  com- 
merce, not  only  with  foreign  nations,  but  among  the  several  States, 
that  power  is  necessarily  exclusive  whenever  the  objects  of  it  are 
national  in  their  character,  or  admit  only  of  one  uniform  system 
or  plan  of  regulation.'    No  State  can  compel  a  party,  individual,  or 

*  Robbins  v,  Shelby  County  Taxing  A  late  case  sums  up  the  long  line  of 
District,  120  U.  S.  489,  497;  Leloup  Federal  decisions  on  what  constitutes 
V.  Port  of  Mobile.  127  U.  S.  640,  649.   interstate  commerce  as  follows:    In- 

'  Robbins  v.  Snelby  County  Taxing  terstate  commerce  comprehends  "  in- 
Dist.,  120  U.  S.  489,  492,  per  Mr.  Jus-  tercourse  for  the  piuposes  of  trade  in 
tice  Bradley;  Fargo  v.  Michigan,  121  any  and  all  its  forms,  including  trans- 
U.  S.  230, 246;  Philadelphia  6c>  So.  S.S.  portation,  purchase,  sale  and  exchange 
Co.  V.  Pennsylvania,  122  U.  S.  326,  336,  of  cammodttiea  between  the  citizens  of 
346;  Western  Union  Tel.  Co.  v.  Pendle-  different  States,  and  the  power  to  regu- 
ton,  122  U.  S.  347,  357;  Bowman  v.  late  it  embraces  aU  the  instruments  by 
Chicago  &  N.  W.  R.  Co.,  125  U.  S.  whicheuch  commerce  may  be  conducted. 
466,  497;    Leloup  v.  Port  of  Mobile,   Hopkins  v.  United  States,  171  U.  S. 

127  U.  S.  640,  648;    Asher  v.  Texas,   578,    597.     Chief   Justice    Marshals 

128  U.  S.  129,  131;  Stoutenburgh  v.  famous  definition  of  commerce  in 
Hennick,  129  U.  S.  141,  148;  Leisy  Gibbons  r.Ogden,  9  Wheat.  (U.  S.)  11. 
V.  Hardin,  135  U.  S.  100,  110;  Lyng  v.  is  that  "Commerce is  intercourse,"  and 
Michigan,  135  U.  S.  161;  McCall  v.  comprehends  "every  species  of  com- 
California,  136  U.  S.  104,  109;  In  re  mercial  intercourse.  Carriage  of  lot- 
Rahrer,  140  U.  S.  545.  555;  Chrutcher  tery  tickets  from  one  State  to  another 
V.  Kentucky,  141  U.  S.  47,  58;  Bren-  is  mterstate  commerce.  Lottery  Case, 
nan  v.  Titusville,  153  U.  S.  289,  304;  188U.S.321.  The  occupation  of  " emi- 
Interstate  Commerce  Com'n  v.  Brim-  grant  agent,"  i.  e.,  a  person  who  hires 
son,  154  U.  S.  447,  471 ;  United  States  laborers  in  the  Stale  for  employment  with- 
V.  E.  C.  Kni^t  Co^  156  U.  S.  1,  21 ;  out  the  State,  is  not  interstate  commerce 
Schollenberger  v.  Pennsylvania,  171  and  may  be  taxed  by  the  State.  Wil- 
U.  S.  1;  Addyston  Pipe  Jk  Steel  Co.  v.  liams  v.  Fears,  110  Ga.  584,  aff'd  179 
United  States,  175  U.  S.  211;  Stock-  U.S.  270.  Contra,  Joseph  v.  Randolph, 
ard  V.  Morsan,  185  U.  S.  27;  Atlantic  71  Ala.  499.  The  business  of  dealing 
&  Pac.  Td.  Co.  V.  Philadelphia.  190  in  futures  for  speculation  or  on  com- 
U.  S.  160,  162;  Western  Un.  Tel.  Co.  mission,  e.g.,  contracts  for  the  future 
V.  Kansas,  216  U.S.  1;  Pullman  Co.  v.  delivery  of  cotton,  is  not  interstate 
Kansas,  216  U.  S.  56.  commerce,  and  may  be  taxed  by  tiie 

"Commerce  with  foreign  countries  State,  when  interstate  shipments  are 

and  among  the  States,   strictly  con-  not    obligatory,    although    in    many 

sidered,    consists    in    intercourse    and  cases  delivery  may  be  made  by  inter- 

traj^,  including  in  these  terms  navi-  state    shipments.      Ware    v.    Mobile 

gation    and    the    transportation    and  County,  209  U.  S.  405,  aff'g  146  Ala. 

transit  of  persons  and  property  as  well  163. 

as  the  purchase,  sale,  and  exchange        Natural  qas  brou^t  to  the  surface 

of  commodities."     Mobile  County  v.  and  placed  m  pipes  for  transportation 

Kimball,  102  U.  S.  691,  702.  is  a  commercial  commodity,  the  sub- 
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corporation    to  pay  for  the  privilege  of  engaging  in   interstate 
commerce.^ 

A  tax  upon  the  seller  of  goods  is  a  tax  upon  the  goods  themselves, 
and  a  tax  upon  goods  sold  in  one  State  delivered  to  a  common 
carrier  and  consigned  to  the  purchaser  in  the  State  seeking  to  exer- 
cise the  taxing  power  is  an  illegal  interference  with  interstate  com- 
merce. Hence,  a  privilege  tax  upon  the  agent  of  a  packing  house 
in  G^rgia,  so  far  as  it  applies  to  meats  shipped  to  him  from  Illinois 
for  distribution  to  purchasers  from  the  principal,  is  a  burden  on  in- 
terstate conmierce  and  is  void.^  But  if  the  individual  or  corpora- 
tion is  engaged  in  a  domestic  or  local  as  well  as  an  interstate  business, 
the  State  may  impose,  or  authorize  a  municipal  corporation  to 
impose,  a  privilege  or  occupation  tax  on  that  part  of  the  business 
which  is  wholly  within  the  State  and  local  in  its  nature.* 

ject  of  interstate  commerce,  and  U  not  regulation  of  it,  which  belongs  solely 

taxable  by  the  State.    State  v,  Indiana  to  Congress."    Lyng  v,  Michigan,  135 

&  O.  Oa,  G.  &  M.  Co.,  120  Ind.  575.  U.  S.  161,  166.    An  ordinance  of  New 

But  compare  Jamieson  v.  Indiana  Nat.  Orleans  assessing  a  tax  upon  persona 

Gas  A  O.  Co.,  128  Ind.  555.  owning  and  running  tow-boats  to  and 

*  Gloucester  Ferry  Co.  v.  Pennsyl-  from  the  Gulf  of  Mexico  and  New  Or- 

vania,  114  U.  S.  196,  211;   Pickard  v,  leans  held  not  to  be  a  tax  upon  such 

Pullman  Southern  Car  Co.,  117  U.  S.  boats  as  property,  and  not  to  be  a  tax 

34 ;  Robbins  v.  Shelby  County  Taxing  upon  the  mcome  derived  from  the  busi- 

Dist.,  120  U.  S.  489;   Fargo  v.  Michi-  ness,  but  to  be  a  regulation  of  commerce, 

gan,  121  U.  S.  230,  245;   Philadelphia  contrarvtoart.i.§  8,  of  the  Constitution 

&  So.  S.  S.  Co.  V,  Pennsylvania,  122  of  the  United  States,  and  hence  void. 

U.  S.  326,  336;    Leloup  v.   Port  of  Moran  v.  New  Orleans,  112  U.  S.  69. 
Mobile,  127  U.  S.  640,  645;  Asher  v,        '  Kehrer  v.  Stewart,  197  U.  S.  60, 

Texas,  128  U.  S.  129;   Lynjg  v.  Michi-  65;  s.  c.  117  Ga.  969. 
gan,  135 U.S.  161, 166;  McCall v. Cali-        Neither  the  State  courts  nor  the 

fomia,  136  U.  S.  104,  115;    Crutcher  legislatures,  by  giving  a  tax  a  particu- 

V.  Kentucky,  141  U.  S.  47,  58;  Adams  lar  name,  or  by  the  use  of  some  form 

Express  Co.  v.  Ohio  State  Auditor,  165  of  words,  can  take  away  the  duty  of 

U.  S.  194,  220;   Atlantic  &  Pac.  Tel.  the  Federal  Supreme  Court  to  consider 

Co.  V.  Philadelpiiia,  190  U.  S.  160,  162;  the  nature  and  effect  of  a  tax,  and 

Pennsylvania  R.  Co.  v.  Knight,   192  if  it  bears  upon  interstate  commerce  so 

U.  S.  21,  26;  Fargo  v.  Hart,  193  U.  S.  direcUy  as  to  amount  to  a  regulation  it 

490;   Western  Un.  Tel.  Co.  t;.  Kansas,  cannot  be  saved  ^by  name  or  form. 

216  U.  S.  1 ;  PuUmanCo.  v,  Kansas,  216  Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas, 

U.  S.  56;  ayde  S.  S.  Co.  v.  Charleston,  210  U.  S.  217. 

76  Fed.  Rep.  46  (license  tax  on  corpo-        *  Pacific  Express  Co.  v.  Seibert,  142 

ration  whose  vessels  stop  at  a  port  in  a  U.  S.  339;    Postal  Tel.  Cable  Co.  v. 

State  during  voyage  invalid);   Adams  Charleston,  153  U.  S.  692;  Osborne  v. 

V.  Mississippi  Lumber  Co.,  84  Miss.  23 ;  Florida,  164  U.  S.  650,  aff'g  33  Fla.  162; 

People  V.  Miller,  178  N.  Y.  194.  Pullman  Co.  v.  Adams,  189  U.  S.  420; 

*^We  have  repeatedly  held  that  no  Allen  v.  Pullman's  Pal.  Car  Co.,  19^1 
StaU  has  the  right  to  lay  a  tax  on  inter-  U.  S.  171;  Kehrer  v.  Stewart,  197  U.  S. 
state  commerce  in  any  form,  whether  60,  aff'g  117  Ga.  969;  Armour  Pack- 
by  way  of  duties  laid  on  the  transpor-  ing  Co.  v.  Lacy,  200  U.  S.  226,  aff'g  134 
tation  of  the  subjects  of  that  commerce,  N.  Car.  567;  Hardee  v.  Brown.  56  Fla. 
or  on  Uie  receipts  derived  from  that  377;  47  So.  Rep.  834.  So  lar  as  a 
transportation,  or  on  the  occupation  or  State  privilege  or  occupation  tax  on 
business  of  carrying  it  on,  for  the  agents  of  packing  houses  doing  busi- 
reason  that  such  taxation  is  a  burden  ness  within  the  State  is  concerned,  in 
on  Uiat  commerce,  and  amounts  to  a  carrying  on  a  domestic  business  the 
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The  construction  of  the  court  of  last  resort  of  the  State  that  the 
statute  only  imposes  a  tax  on  domestic  or  local  business  of  the  person 
or  corporation  taxed  vrUl  be  accepted  by  the  Federal  courts  as  a 
part  of  the  statute  itself,  and  as  binding  on  the  Federal  courts.^ 
The  immunity  from  taxation  of  the  privilege  or  occupation  of  en- 
gaging in  interstate  conmierce  does  not  prevent  a  State  from  im- 
posing ordinary  taxes  upon  property  having  a  situs  within  its  territory 
and  employed  in  interstate  conmierce.*    'The  franchise  of  a  corpora- 


agent  of  a  packing  house  of  another 
State  is  not  to  be  distinguished  from 
the  ordinary  butcher  who  slaughters 
cattle  and  sells  their  carcasses,  and  in 
principle  it  makes  no  difference  that 
the  cattle  were  slaughtered  in  another 
State  and  their  carcasses  sent  to  the 
State  where  the  tax  was  laid  for  sale 
and  consimiption  in  the  ordinary 
course  of  trade.  Upon  arrival  there, 
they  became  a  part  of  the  taxable 

groperty  of  the  State.  Kehrer  v, 
tewart,  197  U.  S.  60,  aff'g  117  Ga. 
969,  cited  infra.  The  tax  imposed  by 
the  North  Carolina  statute  on  merchants 
and  other  dealers  of  one-tenth  of  one 
per  cent  of  their  purchases  is  not  a  tax 
on  property,  but  is  a  tax  upon  the  oty 
cupation  of  buying  and  selling  goods  in 
the  State.  It  relates  to  the  conduct 
of  business  in  the  State  only,  and  is  not 
void  although  the  merchancuse  bought 
and  sold  is  purchased  from  persons 
in  other  States.  State  v.  French,  109 
N.  Car.  722. 

In  Kehrer  v.  Stewart,  197  U.  S.  60, 
69,  where  a  privilege  tax  on  the 
Georgia  agent  of  an  lUirufis  packing 
company  was  sustained  as  affecting 
only  local  or  domestic  business,  Mr. 
Justice  Brown  said :  "  If  the  amount 
of  domestic  business  were  purely  nom- 
inal, as,  for  instance,  if  the  consignee 
of  a  shipment  made  in  Chicago  upon 
an  order  filled  there,  refused  the  ^oods 
shipped,  and  the  only  way  of  dispos- 
ing of  them  was  by  sales  at  Atlanta, 
this  might  be  held  to  be  strictly  inci- 
dental to  an  interstate  business,  and 
in  reality  a  part  of  it,  as  we  held  in 
Crutcher  v.  Kentucky,  141  U.  S.  47; 
but  if  the  agent  earned  on  a  definite, 
though  a  minor,  part  of  his  business  in 
the  State  by  the  sales  of  meat  there, 
he  would  not  escape  the  payment  of 
the  tax,  since  the  greater  or  less  mag- 
nitude of  the  business  cute  no  figure 
in  the  imposition  of  the  tex.  There 
could  be  no  doubt  whatever  that,  if  the 
agent  carried   on  his  interstate  and 


domestic  business  in  two  distinct  es- 
teblishmente,  one  would  be  subject 
and  the  other  would  not  be  subject  to 
the  tax,  and  in  our  view  it  makes  no 
difference  that  the  two  branches  of 
business  are  carried  on  in  the  same  es- 
tablishment. The  burden  of  proof  was 
clearly  upon  the  plaintiff  to  show  that 
the  domestic  business  was  a  mere 
incident  to  the  interstate  business." 
A  license  fee  of  S5  on  each  idephone 
instrument  operated  and  mainteined 
and  used  exdusivdy  within  the  city 
limite  relates  to  local  business  only, 
and  is  not  void  as  interfering  with  in- 
terstete  commerce.  Ogden  City  v. 
Crossman,  17  Uteh,  66. 

»  Osborne  v.  Florida,  164  U.  S.  650; 
Allen  V.  Pullman's  Pal.  Car  Co.,  191 
U.  S.  171;  Kehrer  v.  Stewart,  197 
U.  S.  60;  Armour  Packing  Co.  v.  Lacy, 
200  U.  S.  226,  aff'g  134  N.  Car.  567; 
irrfra,  §  1360.  But  the  disavowal  by 
the  State  of  any  purpose  to  burden 
interstate  commerce  cannot  conclude 
the  question  as  to  the  fact  of  such  a 
burden  being  imposed,  or  as  to  the 
unconstitutionality  of  the  statute  as 
shown  by  ite  necessary  operation  upon 
interstate  commerce.  If  the  statute, 
reasonably  interpreted,  either  directiy 
or  by  ite  necessary  operation,  burdens 
interstete  commerce,  it  must  be  ad- 

i'udged  to  be  invalid,  whatever  may 
Lave  been  the  purpose  for  which  it  was 
enacted,  and  although  the  company 
may  do  both  interstate  and  local  busi- 
ness. In  all  such  matters  the  Federal 
i'udiciary  will  not  regard  mere  forms, 
tut  wiU  look  through  form  to  the  sub- 
stence  of  things.  Western  Un.  Tel. 
Co.  V.  Kansas,  216  U.  S.  1,  27.  See 
also  Galveston,  etc^  R.  Co.  v.  Texas, 
210  U.  S.  217,  227;  Pullman  Co.  v, 
Kansas,  216  U.  S.  56,  rev'g  57  Kan.  664. 
*  State  Tax  on  Railway  Gross  Re- 
ceipte,  Re,  15  WaU.  (U.  S.)  284,  293; 
Ddaware  Railroad  Tax,  Re,  18  Wall. 
.  S.)  206,  232;  Western  Union  Tel. 
V.  Texas,   105  U.   S.   460,   464; 


£ 
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tioriy  although  that  franchise  is  the  business  of  interstate  commerce, 
is,  as  a  part  of  its  property,  subject  to  taxation,  providing,  at  least, 
the  franchise  b  not  derived  from  the  United  States.*  And  the 
property  within  the  State  of  a  person  or  corporation  engaged  in 
interstate  conmierce  may  be  taxed  at  its  value  as  it  is,  in  its  organic 
relations,  and  as  a  part  of  a  system,  although  the  system  may  ex- 
tend into  and  be  operated  in  other  States,  and  the  value  of  the 
property  may  be  augmented  by  the  value  of  the  commerce  in 
which  it  is  engaged.^  As  to  railroad,  telegraph,  sleeping  car,  and 
express  companies,  engaged  in  interstate  conmierce,  it  has  many 
times  been  held  by  the  Supreme  Court  of  the  United  States  that 
their  property,  in  the  several  States  through  which  their  lines  or 

Gloucester  Ferry  Co.  v,  Pennsylvania,  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
114  U.  S.  196,  211;  Western  Uaion  530.  Qu^Fre,  whether  in  this  last  case 
Td.  Co.  V.  Massachusetts,  126  U.  8.  the  tax  was  regarded  as  a  "property" 
530;  BCarye  v.  Baltimore  &  O.  R.  Co.,  or  as  a  "franchise"  tax. 
127  U.  S.  117.  123;  Leloup  r.  Port  of  >  Adams  Express  Co.  v,  Ohio  State 
Mobila^  127  U.  S.  640,  649;  PuU-  Auditor  166  U.  S.  194;  s.  c.  166  U.  S. 
man's  ral.  Car  Co.  v.  Pennsylvania,  141  185;  Western  Un.  Tel.  Co.  v.  Missouri, 
U.  S.  18;  Massachusetts  v.  Western  190  U.  S.  412,  aff'g  165  Mo.  602; 
Union  Tel.  Co.,  141  U.  S.  40;  Pitts-  Fargo  v.  Hart,  193  U.  S.  490,  499; 
burgh,  C,  C.  &  St.  L.  Co.  v.  Backus,  Galveston,  H.  &  S.  A.  R.  Co.  v,  Texas, 
164  U.  S.  421 ;  Western  Union  Tel.  Co.  210  U.  S.  217,  225.  "  Regulation  and 
V,  Tagrart,  163  U.  S.  1 ;  Adams  Ex-  commerce  among  the  States  both  are 
press  Co.  v.  Ohio  State  Auditor,  165  practical  rather  than  technical  con- 
U.  S.  194,  220,  227;  s.  c.  166  U.  S.  ceptions,  and,  naturall^r,  their  limits 
185,  222,  223;  Atlantic  &  Pac.  Td.  must  be  fixed  by  practical  lines.  As 
Co.  V,  Philadelphia,  190  U.  S.  160,  163;  the  property  of  companies  engaged  in 
Fargo  V.  Hart,  193  U.  S.  490.  such  commerce  may  be  taxed,  Pull- 

*  Delaware  Railroad  Tax,  Re,  18  man's  Pal.  Car  Co.  v.  Pennsylvania, 
WaU.  OJ-  S.)  206,  232;  Postal  Tel.  141  U.  S.  18^  and  may  be  taxed  at  its 
Cable  Co.  o.  Adams,  166  U.  S.  688,  value  as  it  is  in  its  organic  relations, 
696;  New  York,  L.  E.  &  W.  R.  Co.  v.  and  not  merely  as  a  congeries  of  im- 
Pennsylvania,  168  U.  S.  431^  437;  related  items,  taxes  on  such  property 
Centnu  Pac.  R.  Co.  v.  California,  162  have  been  sustained  that  took  account 
U.  S.  91;  Western  Union  Tel.  Co.  v,  of  the  augmentation  of  value  from 
Taxgart,  163  U.  S.  1,  18;  Western  the  commerce  in  which  it  was  engaged. 
Umon  Tel.  Co.  v.  Missouri,  190  U.  S.  Adams  Express  Co.  v,  Ohio  State  Au- 
412;  Atlantic  A  Pac.  Tel.  Co.  v.  Phila-  ditor,  165  U.  S.  194;  s.  c.  166  U.  S. 
delphia,  190  U.  S.  160,  163.  The  185;  Fargo  v.  Hart,  193  U.  S.  490,  499. 
vahdity  of  the  Massachusetts  statute  So  it  has  been  held  that  a  tax  on  the 
imposing  an  "  excise  tax "  on  the  f  ran-  property  and  business  of  a  railroad 
chises  of  domestic  and  foreign  tele-  operated  within  the  State  might  be 
graph  corporations  was  sustained  as  an  estimated  prima  faeU  by  gross  income, 
excise  tax  as  to  domestic  corporations,  computed  by  adding  to  the  income 
and  also  as  to  foreign  corporations  derived  from  business  within  the  State 
doing  business  in  that  State.  Com-  the  proportion  of  interstate  business 
monwealth  v.  Hamilton  Mfg.  Co.,  equal  to  the  proportion  between  the 
12  Allen,  298;  Commonwealth  v.  Cary  road  over  which  the  business  was  car- 
Improvement  Co.,  98  Mass.  19,  22;  ried  within  the  State  to  the  total 
Commonwealth  v.  Berkshire  Ins.  Co.,  length  of  the  road  over  which  it  was 
98  Mass.  25;  Manufacturers'  Ins.  Co.  carried.  Wisconsin  &  M.  R.  Co.  v, 
V.  Loud,  99  Mass.  146;  Boston  Mfg.  Powers,  191  U.  S.  379."  Per  Mr.  Jus- 
Co.  V.  uommonwealth,  144  Mass.  698.  tice  Holmes  in  Galveston,  H.  &  S.  A. 
See  on  this    subject  Western  Union  R.  Co.  v,  Texas,  210  U.  S.  217,  225. 
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business  extend,  may  be  valued  as  a  unit  for  purposes  of  taxation, 
taking  into  consideration  the  uses  to  which  it  is  put  and  all  the  ele- 
ments making  up  the  aggregate  value,  and  that  a  proportion  of  the 
whole,  fairly  and  properly  ascertained,  may  be  taxed  by  the  particu- 
lar State,  without  violating  any  Federal  restriction/ 

§  1358.  Interstate  Oommerce ;  Property  In  Transit.  —  The  products 
of  the  State,  although  intended  for  commerce  with  and  transpor- 
tation to  another  State,  are  a  part  of  the  general  mass  of  the  prop- 
erty within  th^  State  and  are  not  the  subject  of  interstate  commerce, 
urUU  actually  started  in  the  course  of  transportation  to  another  State, 
or  delivered  to  a  carrier  for  such  transportation,  and  until  then  they 
are  taxable  by  the  State  in  which  they  are  produced.*  But  prop- 
erty which  is  the  subject  of  commerce  between  the  States  is  exempt 
from  local  taxation  after  ii  ha^  been  jdaced  in  transit  from  one  State 
to  another  and  whilst  such  transit  continues.'    The  beginning  of  the 


*  Western  Union  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530;  Pullman's 
Pal.  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18:  Massachusetts  v.  Western  Union 
Tel.  Co.,  141  U.  S.  40;  Maine  v.  Grand 
Trunk  R.  Co.,  142  U.  S.  217;  Pitta- 
burgh,  C,  C.  &  St.  L.  R.  Co.  V.  Backus, 
154  U.  S.  421;  Qeveland,  C,  C.  &  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  439; 
Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  1;  Adams  Express  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  220. 
It  has  been  held  that  a  proper  mode 
of  ascertaining  the  assessable  vsdue 
of  so  much  of  the  whole  property  as 
is  situated  in  a  particular  State  is, 
in  the  case  of  railroads,  to  take  that 
part  of  the  value  of  the  entire  road 
which  is  measured  by  the  proportion 
of  its  length  therein  to  the  length  of 
the  whole,  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V,  Backus,  154  U.  S.  421;  or 
taking  as  the  basis  of  assessment 
such  proportion  of  the  capital  stock 
of  a  sleeping  car  company  as  the 
nimiber  of  nmes  of  railroad  over  which 
its  cars  are  run  in  a  particular  State 
bears  to  the  whole  number  of  miles 
traversed  bv  them  in  that  and  other 
States,  Pullman's  Pal.  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18;  or  such 
a  proportion  of  the  whole  value  of  the 
capital  stock  of  a  telegraph  company 
as  the  length  of  its  lines  withm  a 
State  bears  to  the  length  of  all  its  lines 
everywhere,  deducting  a  sum  equal 
to  the  value  of  its  real  estate  and 
machinery  subject  to  local   taxation 


within  the  State,  Western  Union  Tel. 
Co.  V,  Taggart,  163  U.  S.  1. 

«  Coe  V,  Errol.  116  U.  S.  517.  Logs 
had  been  cut,  and  had  been  drawn  down 
during  the  winter  from  Wentworth's 
Location  in  New  Hampshire,  to  Errol, 
in  that  State.  Thence  they  were  in- 
tended to  be  floated  down  the  Andro- 
scoggin River  to  the  State  of  Maine,  to 
be  manufactured  and  sold.  The  timber 
thus  cut  always  lay  over  one  season, 
being  about  a  year,  at  Errol.  It  was 
held  that,  whilst  the  logs  were  located 
at  Errol,  and  before  transportation 
commenced  on  the  Androscog^  River, 
they  were  property  situatedin  Errol, 
subject  to  tne  taxing  laws  of  the  State, 
and  were  not  the  subject  of  interstate 
commerce.  Coe  v.  Errol.  116  U.-  S. 
517.  Ice  cut  from  a  pond  and  stored 
in  New  Hamp^ihire  by  a  non-resident 
ice-dealer  awaiting  transportation  out 
of  the  State  at  some  indefinite  future 
time  is  taxable  in  the  town  where  it 
is  located  as  his  stock  in  trade.  Wink- 
ley  V.  Newton.  67  N.  H.  80. 

■  Norfolk  &  W.  R.  Co.  v,  Sims,  191 
U.  S.  441,  rev'g  130  N.  Car.  556;  tvfra, 
i  1361.  A  flock  of  sheep  driven  from 
a  point  in  Utah  across  Wyoming  to 
Nebraska  for  the  purpose  ot  shipment 
by  rail  from  the  latter  point  held  to 
be  property  engaged  m  interstate 
commerce^  and  exempt  from  taxation 
in  Wyommg  under  a  statute'  taxing 
all  live-stock  brought  into  the  State 
"  for  the  purpose  of  being  graced." 
Kelley  v.  Rhoads,  188  U.  8.  1.    Coat 
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IransU  which  constitutes  interstate  commerce  is  defined  to  be  the 
point  of  time  when  an  article  Is  committed  to  a  carrier  or  other  agency 
for  transportation  to  the  State  of  its  destination,  or. started  on  its 
ultimate  passage.^  The  ending  of  the  transit  which  constitutes  in- 
terstate commerce  is  the  point  of  time  when  merchandise  arrives 
at  its  destination.^  The  ending  of  the  transit  implies  that  the  prop- 
erty has  lost  its  distinctive  character  as  the  subject  of  interstate 
commerce,  and  become  commingled  with  the  property  in  the  State, 
and  subject  to  the  taxing  power  of  the  State.'    But  merchandise 

mined  in  Pennsylvania  and  sent  by  New  Orieans,  178  U.  S.  496;  Burke  v, 

raU    to    EHzabethpart,    New    Jersey,  WeUs,  208  U.  8.  14,  aff'g  184  N.  Y. 

where  it  was  deposited  on  the  wharf  275;    Darnell  v,  Memphis,  208  U.  S. 

for    separation    and    assortment    for  213,   rev'g    116   Tenn.   424;     Kehrer 

the  purpose  of  being  shipped  by  water  v.  Stewart,  197  U.  S.  60,  65;    Price 

to  other  markets  for  the  purpose  of  Co.  v,  Atlanta,   105  Ga.  358;    Myers 

8al&  was  held  not  subject  to  taxation  v,    Baltimore   County,    83    Md.    385; 

in  New  Jersey.     State  v,  Engle,  34  Standard   Oil   Co.  v.  Fredericksburg, 

N.  J.  L.  426,  435.     The  court  said:  105  Va.  82;   Pittsburg  &  S.  Coal  Co. 

''Delay  within   the  State,   which  is  v.  Bates,  40  La.  An.  266,  afif'd  156 

no   longer   than    necessary   for   con-  U.  S.  677.     Coal  skipped  from  Pitts- 

venience    of    transshipment    for    its  bura  to  New  Orleans  m  boats  to  be 

tranqx>rtation  to  its  destination,  will  sold  by  agents  of  the  owner  at  the 

not  make  it  property  within  the  State  point  of  destination,  immediately  on 

for  the  purpose  of  taxation."    Where  arrival  at  its  destination  becomes  a 

coal  was  shipped  from  Pennsylvania  part  of  the  general  mass  of  property 

to  a  port  in  New  Jersey  and  remained  m  the  State  and  may  be  taxed  by  it. 

there  no  longer  than  was  necessary  So  held  of  coal  on  which  a  tax  was 

to  obtain  vessels  to  transport  it  to  levied   immediately   after  its   arrival 

other  places,  it  was  held  to  be  in  at  New  Orleans,  but  while  it  was  still 

course  of  transportation  and  not  sub-  in  the  boats  in  which  it  was  shipped. 

ject  to  the  taxmg  power  of  the  State.  Brown  v.  Houston,    114   U.  S.   622, 

Lehigh  &  W.  Coal  Co.  v.  Carrigan,  39  632.     Mr.  Justice  Bradleu  said:    "It 

N.  J.  L.  36.  [the  tax]  was  imposed  after  the  coal 

Neither  the  stopping  in  transit  of  had  arrived  at  its  destination  and  was 

an  interstate  shipment  of  grain  for  put  up  for  sale.    The  coal  .had  come 

the  purpose  of  cleaning  and  preparing  to  its  place  of  rest,  for  final  disposal 

the  gram  for  further  transportation,  and  use,  and  was  a  commodity  in  the 

nor  a  change   of   ownership   at   the  market  of   New   Orleans.     It  might 

place   of   stoppage,    wiU   change   the  continue  in  that  condition  for  a  year 

charaeter  of  the  shipment  as  inters  or  two  years,  or  only  for  a  day.    It 

state  commerce.    Guu ,  C.  &  S.  F.  R.  had  become  a  put  of  the  general  mass 

Co.  V.  State,   32  Tex.  Civ.   App.   1.  of  property  in  the  State,  and  as  such 

Shipment  from  one  point  in  the  State  it  was  taxed  for  the  current  year,  as 

to  an  agent  at  another  point  within  all  other  prop^y  in  the  city  of  New 

the  State  to  be  immediately  reshipped  Orieans  was  taxed."     Plaintiffs  pur- 

by  him  is  interstate  commerce.    Cut-  chased  caitie  in  the  West,  and  shipped 

tmg  V,  Florida  R.  &  N.  Co.,  46  Fed.  them  to   Baltimore,   where  plaintiffs 

Rep.  641.  had  stock  yards.     In  the  course  of 

*  Coe  V.  Errol,  116  U.  S.  517;  plaintiff's  business,  the  cattle  always 
General  Oil  Co.  v.  Grain,  209  U.  S.  arrived  on  Wednesday,  and  rarely 
211,  229.  See  also  The  Daniel  Ball,  remained  in  the  yards  longer  than  one 
ID  Wall.  (U.  S.)  557,  566.  day.    The  cattle  were  sold  by  plain- 

»  Brown  v.  Houston,  114  U.  S.  622;  tiffs,  sometimes  for  shipment  abroad, 

General  Oil  Co.  v.  Grain,  209  U.  S.  and    sometimes    for    domestic    use. 

211,  229.  Plaintiffs  also  made  sales  on  conunia- 

*  Brown  v.  Houston,  114  U.  S.  sion,  their  gross  annual  sales  amoxmt- 
622,  aff'g  33  La.  An.  843;    May  v.  ing  to  about  $2,000,000.     In  respect 
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may  cease  to  be  interstate  commerce  at  a  point  intermediate  between 
the  place  of  shipment  and  its  ultimate  destination;  if  it  be  kept  at 
such  point  for  the  use  and  profit  of  the  owners,  and  not  merely 
because  of  a  natural  delay  in  transportation,  it  becomes  subject  to 
the  taxing  and  police  power  of  the  State.  ^    But  although  property 


of  the  cattle  purchased  and  sold  by 
them  from  their  yards,  the  plaintms 
were  taxed  in  Baltimore  on  the  sum 
of  $20,000  on  "stock  in  trade— 
capital  stock."  It  was  held  that  catUo 
80  purchased  and  brought  to  BaUimore 
for  sale  acquired  a  situe  there  for  pur- 
poses of  taxation,  and  that  after  tneir 
arrival  for  sale  tney  ceased  to  be  the 
subject  of  interstate  commerce.  Myers 
V.  Baltimore  County,  83  Md.  385. 

^  General  Oil  Co.  v.  Crain,  209  U.  S. 
211,  a£f'g  117  Tenn.  82;  American 
Steel  &  Wire  Co.  v.  Speed,  192  U.  S. 
500;  Merchants'  Transfer  Co.  v.  Des 
Moines.  128  Iowa,  732.  Coal  in  bargee 
shippea  from  Pittsburg,  Pa.,  to  Baton 
Rouge,  La.,  was  stopped  about  nine 
miles  above  destination.  It  was  held 
that  it  had  ceased  to  be  interstate 
commerce  and  was  subject  to  taxa- 
tion by  the  State  of  Louisiana.  Pitts- 
burg A  S.  Coal  Co.  V.  Bates,  156  U.  S. 
577.  Where  logs  are  jnU  into  a  river, 
not  merely  for  the  purpose  of  trans- 
ferring them  from  one  State  to  another, 
but  for  the  purpose  of  saving,  protect- 
ing, preservmp;,  and  sorting  them,  and 
it  IS  not  the  intention  to  take  all  the 
logs  down  the  river  at  the  opening  of 
the  stream,  but  only  to  take  down 
each  season  the  number  that  can  be 
used,  which  is  less  than  the  total 
quantity,  the  logs  in  the  river  cannot 
be  regarded  as  property  engaged  in 
interstate  commerce  so  as  to  be  exempt 
from  local  taxation.  Diamond  Match 
Co.  V,  Ontonagon,  188  U.  S.  82. 

The  American  Steel  and  Wire  Com- 
pany, a  New  Jersey  corporation, 
naving  its  place  of  busmess  in  Chicago 
and  owning  and  operating  various 
plants  in  States  other  than  Tennessee, 
had  selected  Memphis,  Tenn.,  as  a 
distributing  point  tor  the  purpose  of 
facilitating  tne  sale  and  delivery  of 
goods  manufactured  by  it.  It  made 
an  arrangement  in  Memphis  with  a 
corporation  engaged  at  Memphis  in 
the  transfer  of  merchandise,  oy  this 
arrangement  the  transfer  company 
was  to  take  charge  of  the  products 
when  shipped  to  Memphis,  consigned 
to  the  St€«l  Company,  store  them  in 


a  warehouse  there,  assort  them  and 
make  delivery  to  the  persons  to  whom 
the  goods  were  sold  by  the  Steel  Com- 
pany. A  general  merchant's  privUege 
tax  was  levied  upon  the  American 
Steel  and  Wire  Company  in  Memphis. 
In  a  suit  to  recover  the  tax  as  unlaw- 
fully levied,  it  was  averred  that  the 
Transfer  Company  in  performing  its 
contract  with  the  Steel  Company  was 
in  no  sense  a  merchant,  but  only  a 
carrier  and  that  the  Steel  Company, 
in  storing  and  delivering  its  ^oods  at 
Memphis,  was  not  a  merchant  m  Mem- 

§his,  but  was  simply  a  manufacturer 
elivering  in  ^  the  original  packages 
goods  made  in  other  States  to  the 
persons  who  had  bought  them.  It 
was  also  alleged  in  substance  that  the 
goods  in  the  warehouse  at  Memphis 
were  merely  in  transit  from  the  point 
of  manufacture  outside  of  Tennessee 
to  the  persons  to  whom  they  had  been 
previously  sold.  It  was- held  that  the 
goods  were  not  in  transit,  but  on  the 
contrary  had  reached  tlieir  destina- 
tion at  Memphis^  and  were  there  held 
in  store  at  the  nsk  of  the  Steel  Com- 
pany to  be  sold  and  delivered  as  con- 
tracts for  that  purpose  were  completely 
consummated,  and  that  therefore 
the. tax  did  not  interfere  with  in- 
terstate commerce.  American  Steel 
A  Wire  Co.  v.  Speed,  192  U.  S.  500. 
Oil  was  shippea  from  another  State 
to  Tennessee  where  it  was  stored  for 
convenience  of  distribution.  It  was  re- 
shipped  from  tank  cars  and  barrelled 
at  tne  place  of  storage.  It  was  held 
that,  although  it  came  from  another 
State  and  was  ultimately  intended 
for  sale  and  distribution  in  other 
States,  it  was  subject  to  the  police 
and  taxing  power  of  Tennessee.  Gen- 
eral Oil  Co.  V,  Crain,  209  U.  S.  211, 
aff'g  117  Tenn.  82.  Logs  in  rofts  sent 
from  Wisconsin  to  Burlington,  Iowa, 
by  the  Blississippi  River,  a  part  ot 
which  was  stopped  at  a  place  in 
Illinois,  called  Boston  Harbor,  to  be 
there  kept  until  needed  at  Burlington 
for  mill  purposes,  were  held  to  be  sub- 

1'ect  to  taxation  in  Illinois.  Burlington 
-umber  Co.  v.  WiUitts,  118  lU.  559. 
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which  is  the  subject  of  interstate  commerce  may  have  reached  its 
destination^  and  may  have  become  a  part  of  the  general  mass  of  the 
property  of  the  State,  the  State  may  not  discriminate  against  it  by 
reason  of  its  foreign  origin  and  impose  upon  it  a  burden  of  taxation 
greater  than  that  imposed  upon  similar  domestic  property.^ 

§  1359.  Interstata  Oommarce;  Railroad  Oompaiiies.  —  A  railroad 
company,  as  a  common  carrier  of  passengers  and  freight,  is  an 
instrument  of  commerce,  and  its  business  is  conmierce  itself.  The 
transportation  of  passengers  and  freight  by  rail  from  one  State  to 
another  is  interstate  conmierce  within  the  meaning  of  the  provision 
of  the  Federal  Constitution  which  confers  on  Congress  exclusive 
jurisdiction  of  that  subject^    Being  interstate  commerce,  the  btisi- 

«  Wdton  V.  Missouri,  91  U.  S.  N.  Y.  1;  People  v.  MOler,  178  N.  Y. 
275;  Cook  v.  Penm^lvania,  97  U.  S.  194.  The  Imsineaa  of  ferrying  across  a 
566;  Webberv.  Virginia^  103  U.S.  344;  navigable  stream  is  necessarily  com- 
WaUing  v.  Michigan,  116  U.  8.  446;  meroe  among  the  States,  and  a  State 
Dameu  v,  Memphis,  208  U.  S.  213,  tax  cannot  be  levied  on  the  stock  of 
rev'g  116  Tenn.  424;  Georgia  Packing  the  company  merely  as  such  without 
Co.  V.  Macon,  60  Fed.  Rep.  774;  Ames  reference  to  the  propertv  of  the  com- 
V.  People,  25  Colo.  508;  Bacon  v.  Locke,  pany  or  its  business  within  the  State. 
42  Wash.  215.  See  also  Guy  v.  Balti-  Gloucester  Ferry  Co.  v.  Pennsylvania, 
more,  100  U.  S.  434;  Minnesota  v.  114  U.  S.  196.  The  Gloucester  Ferry 
Barber,  136  U.  S.  313;  Brimmer  v.  case,  after  thorough  and  critical  recon- 
R^man,  138  U.  S.  78;  Voight  v.  sideration,  was  unanimously  aflSrmed 
Wright,  141  U.  S.  62.  A  statute  of  in  St.  Oair  County  v.  Interstate,  S.  &  C. 
Virginia  providing  for  the  inspection  Transfer  Co.,  192  U.  S.  454.  In  this 
of  fresh  meat  from  animals  slaughtered  last  case  it  was  held  that  Illinois  could 
aae  hundred  miles  or  more  from  the  not  require  the  Ferry  Company  to  pay 
place  of  sale  and  providing  that  the  in-  a  license  tax  for  transportmg  railroad 
spector  ebould  receive  as  his  compen-  cars  over  the  Mississippi  River  between 
sation  one  cent  a  pound,  to  be  paia  by  Missouri  and  Illinois,  although  the 
the  owner  of  the  meat,  was  held  void  on  Ferry  Company  owned  in  St.  Clair 
the  groimd  that  it  was  a  regulation  in  County,  Illmois,  "permanent  landing 
restraint  of  interstate  commerce;  and  places,  with  cradles  and  roadways 
that  the  inspection  fees  exacted  were  leading  thereto,  from  which  it  operated 
a  discriminating  tax  against  residents  of  its  steamboats  and  bar^,"  ^.  Mr. 
other  States.  Brimmer  v.  Rebman,  138  Justice  WkUe*8  opinion  m  the  St.  Clair 
U.  S.  78.  A  statute  of  Tennessee  ex-  County  Case  win  be  found  to  be  ex- 
empted from  taxation  growing  crops  ceedingly  instructive, 
and  manufactured  articles  from  the  Where  a  city  grants  permission  to 
produce  of  the  State  in  the  hands  of  an  electric  railway  company  exdu- 
the  manufacturer.  Held  to  be  a  dis-  sively  engaged  in  the  transportation 
criminationagainstproperty  which  was  of  interstate  freight  and  passengers, 
the  product  of  other  States,  and  in-  to  use  certain  of  its  streets  oy  running 
valid  as  a  biutlen  on  interstate  com-  its  cars  over  the  tracks  of  a  local  street 
merce.  Damdl  v.  Memphis,  208  U.  S.  railway  company,  it  cannot  impose  a 
113,  rev'g  116  Tenn.  424.  speeyic  annual  tax  on  the  business  of 

*  Passenger  Cases,  7  How.  (U.  S.)  such  railway  company  for  the  privilege 
283;  Crandall  v.  Nevada,  6  Wall,  of  running  its  cars  in  the  city  streets. 
(U.S.)  35;  State  Frdght  Tax  Case,  15  Such  a  tax  is,  under  these  circum- 
Wall.  (U.  S.)  232;  Western  Un.  Tel.  stances,  an  interference  with  interstate 
Co.  V.  Texas,  105  U.  S.  460.  464;  commerce.  Augusta  v.  Augusta  &  A. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Illinois,  R.  Co.,  130  Ga.  815.  A  statute  of  a 
118  U.  8.  567;  People  v.  Wemple,  138  State  requiring  railroad  engineers  to 
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ness  of  stwh  transportation  cannot  be.subjected  to  taxaiion  by  any 
State.  Hence  a  State  tax  upon  such  companies  of  a  fixed  sum 
levied  in  respect  of  each  ton  of  freight  carried  is  unconstitutional  as 
a  regulation  of  interstate  conmierce  so  far  as  it  relates  to  goods 
carried  through  the  State,  or  between  points  within  the  State  and 
places  beyond  its  boundaries.*  Similarly,  a  tax  upon  receipts  from 
such  transportation  is  a  tax  on  the  commerce  out  of  which  the  re- 
ceipts arise,  and  a  State  statute  levying  a  tax  upon  the  gross  receipts 
of  railroads  Tor  the  carriage  of  freight  and  passengers  through  the 
State,  or  to  or  from  another  State,  is  unconstitutional  as  a  tax  upon 
interstate  commerce.'    And  an  occupation  or  license  tax  cannot  be 


submit  to  examination  and  to  obtain  a 
license,  is  a  proper  exercise  of  the 
police  power  of  tpe  State,  and  is  not 
a  regulation  of  interstate  commerce, 
even  when  applied  to  en^neers  of 
trains  running  to  or  from  points  with- 
out the  State.  Smith  v.  Alabama,  124 
U.  S.  465;  NashviUe,  C.  A  St.  L.  R. 
Co.  V,  Alabama,  128  U.  S.  96. 

*  State  Freight  Tax  Case,  16  Wall. 
(U.  S.)  232 ;  Reading  R.  Co.  v.  Pennsyl- 
vania, 15  Wall.  (U.  S.)  232;  Erie  R. 
Co.  V,  Pennsylvania,  15  Wall.  (U.  S.) 
282;  People  v.  Wemple,  138  N.  Y.  1. 

'  Fargo  V.  Michigan.  121  U.  S.  230 
(distinguishing  State  Tax  on  Railway 
Gross  Receipts,  Re,  15  Wall.  (U.  S.) 
284) ;  Philadelphia  A  So.  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V,  Texas,  210 
U.  S.  217,  rev'g  100  Tex.  153;  North- 
em  Pac.  R.  Co.  V.  Raymond,  5  Dak. 
356;  Rutland  R.  Co.  v.  Central  Vt. 
R.  Co.,  63  Vt.  12;  a.  c.  159  U.  S.  630. 
See  also  McHenry  v.  Alford,  168  U.  S. 
651,  670;  People  v.  Miller,  178  N.  Y. 
194.  But  compare  Northern  Pac.  R. 
Co.  V.  Barnes,  2  N.  Dak.  310,  351. 

The  imposition  of  a  State  tax  on  the 
gross  receipts  of  a  steamship  company 
derived  from  fares  and  freights  for  the 
transportation  of  persons  and  goods 
between  different  States,  and  between 
the  States  and  foreipi  countries,  and 
from  the  charter  of  its  vessels  for  the 
same  purpose,  amounts  to  a  regula- 
tion ot,  or  interference  with  interstate 
and  foreign  commerce  in  violation  of 
the  Fedenil  Constitution,  although  the 
company  is  organized  under  the  laws 
of  the  State  attempting  to  levy  the 
tax.  Philadelphia  A  So.  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326  (ques- 
tioning State  Tax  on  Railway  Gross 
Receipts,  Re,  15  WaU.  (U.  S.)  284). 


A  statute  which  imposes  upon  rail- 
roads in  the  State  ''an  annual  tax 
for  the  year  1905,  and  for  each  calendar 
year  thereafter,  equal  to  one  per  centum 
of  its  gross  receipts^  if  such  line  lies 
wholly  within  the  State,"  is  a  burden 
on  interstate  commerce  in  violation 
of  the  Federal  Constitution  as  to  a 
line  which  is  wholly  within  the  State, 
but  which  connects  with  other  lines 
and  which  derives  a  part  of  its  gross  re- 
ceipts from  the  carrying  of  passengers 
and  freight  coming  from  or  destined 
to  points  without  the  State.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Texas,  210 
U.  S.  217,  rev'g  100  Tex.  153  (foUow- 
ing  Philadelphia  &  So.  S.  S.  Co.  v. 
Pennsylvania,  122  U.  S.  326,  and  dis- 
tinguishing Maine  v.  Grand  Trunk  R. 
Co.,  142  U.  S.  217).  Mr.  Justice  Holmes, 
who  delivered  the  opinion  of  the  court, 
said :  "  It  appears  sufficientlv,  perhaps, 
from  what  bias  been  said,  that  we  are 
to  look  for  a  practical  rather  than 
a  logical  or  philosophical  distinction. 
The  State  must  be  allowed  to  tax  the 
property  and  to  tax  it  at  its  actual 
value  as  a  going  concern.  On  the  other 
hand,  the  State  cannot  tax  the  intex^- 
state  business.  The  two  necessities 
hardly  admit  of  an  absolute  logical 
reconciliation.  Yet  the  distinction  is 
not  without  sense.  When  a  legislature 
is  trying  simply  to  value  propaty,  it  is 
less  likdy  to  attempt  to  or  effect  inju- 
rious regulation  th&a  when  it  is  ainung 
directly  at  the  receipts  from  interstate 
commerce.  A  practical  line  can  be 
drawn  by  taking  the  whole  scheme  of 
taxation  into  accoimt.  That  must 
be  done  by  this  court  as  best  it  can. 
Neither  the  State  courts  nor  the  legis- 
latures, bv  giving  the  tax  a  particular 
name  or  by  the  use  of  some  form  of 
words,  can  take  away  our  duty  to 
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imposed  on  agencies  of  such  companies  established  solely  as  an  aid 
to  inducing  persons  to  travel  over  lines  between  different  States.* 
But  it  has  also  been  held  that  the  fact  that  the  railroad  company  is 
engaged  in  interstate  commerce  does  not  prevent  a  State  within 
which  its  linesy  or  some  part  thereof,  are  situated  from  imposing  an 
annual  tax  for  the  privilege  of  exercising  its  franchises  tjiere,  and 
that  the  amount  of  such  a  tax  may  be  determined  by  the  amount  of 
its  gross  transportation  receipts,  or  the  proportion  thereof,  that  the 
line  within  the  State  bears  to  the  entire  system  of  the  company.^ 


consider  its  nature  and  effect.  If  it 
bears  upon  commerce  among  tiie  States 
80  directly  as  to  amount  to  a  regulation 
in  a  relativelv  inmiediate  way,  it  wiU 
not  be  saved  by  name  or  form.  Stock- 
ard  V,  Morgan,  185  U.  S.  27,  37;  AsbeU 
p.  Kansas,  209  U.  S.  261, 254, 256.  We 
are  of  opinion  that  the  statute  levying 
this  tax  does  amoimt  to  an  attempt  to 
regulate  commerce  among  the  States. 
The  distinction  between  a  tax  'equal 
to'  one  per  cent  of  gross  receipts  and 
a  tax  of  one  per  cent  of  the  same, 
seems  to  us  nothing,  except  where  the 
former  phrase  is  tiie  index  of  an  actual 
attempt  to  reach  the  property  and  to 
let  the  interstate  traffic  and  the  receipts 
from  it  alone.  We  find  no  such  attempt, 
or  anvthing  to  qualify  the  plain  infei^ 
ence  trom  the  statute  taken  bv  itself. 
On  the  contrary,  we  rather  inter  from 
the  judgment  of  the  State  court  and 
from  the  argument  on  behalf  of  the 
State  that  another  tax  on  the  property 
of  the  railroad  is  upon  a  valuation  of 
that  proi>erty  taken  as  a  going  con- 
cern. This  is  merely  an  effort  to  reach 
the  gross  receipts,  not  even  disguised  by 
the  name  of  an  occupation  tuc,  and  in 
no  way  h^ped  by  the  words  *  equal  to.' " 
>  McCaU  V,  California,  136  U.  S.  104 
(agency  in  San  Francisco  of  line  of 
railroad  between  Chicago  and  New 
York);  Norfolk  A  W.  R.  Co.  v.  Penn- 
sylvania, 136  U.  S.  114  (office  in  Phila- 
delphia for  use  of  officers,  stockhold- 
eiB,  agents,  and  enmloyees  of  railroad 
having  lines  in  Virgmia  and  West 
Virginia).  But  a  licence  tax  imposed 
by  a  dty  on  a  railroad  company  doing 
business  within  its  limits  in  respect 
of  business  done  entirely  within  the 
city,  or  between  the  city  and  points 
within  the  State,  and  expressly  stated 
to  have  no  application  to  interstate 
business  has  been  sustained.  York  v, 
Chicago,  B.  &  Q.  R.  Co.,  56  Neb.  572; 
Knoxville  &  O.  R.  Co.  v.  Harris,  99 


Tenn.  684:  Anniston  v.  Southern  R. 
Co.,  112  Ala.  557.  See  also  Norfolk  <& 
W.  R.  Co.  V.  Suffolk,  103  Va.  498. 

•  Maine  v.  Grand  Trunk  R.  Co.,  142 
U.  S.  217;  Wisconsin  &  M.  R.  Co.  v. 
Powers,  191  U.  S.  379,  388;  Cumber- 
land &  P.  R.  Co.  V.  State,  92  Md.  668. 
But  compare  Galveston,  H.  &  S.  A.  R. 
Co.  V,  Texas,  210  U.  S.  217,  rev'g  100 
Tex.  153,  where  Maine  tx  Grand 
Trunk  R.  Co.,  awpra,  is  qualified  and 
explained. 

In  Maine  v.  Grand  Trunk  R.  Co., 
142  U.  S.  217,  Mr.  Justice  Fidd,  who 
delivered  the  opinion  of  the  court, 
said:  "The  tax,  for  the  collection  of 
which  this  action  is  brought,  is  an 
excise  tax  upon  the  defendant  corpora- 
tion for  the  privilege  of  exercising  its 
franchise  within  the  State  of  Maine. 
It  is  BO  declared  in  the  statute  which 
imposes  it;  and  that  a  tax  of  this 
character  is  within  the  power  of  the 
State  to  levy  there  can  be  no  question. 
.  .  .  The  privilege  of  exercising  the 
franchises  of  a  corporation  wimin  a 
State  is  generally  one  of  value,  and 
often  of  great  value,  and  the  subject 
of  earnest  contention.  It  is  natural, 
therefore,  that  the  corporation  should 
be  made  to  bear  some  proportion  of  the 
burdens  of  govenmient.  As  the  grant- 
ing of  the  privilege  rests  entirely  in 
the  discretion  of  the  State,  whether 
the  corporation  be  of  domestic  or 
foreign  origin,  it  may  be  conferred 
upon  such  conditions,  pecuniary  or 
otherwise,  as  the  State  in  its  judg- 
ment may  deem  most  conducive  to 
its  inter^ts  or  policy.  It  may  re- 
quire the  payment  into  its  treasury, 
each  year,  of  a  specific  sum,  or  may 
apportion  the  amount  exacted  ac- 
cording to  the  value  of  the  business 
permitted,  as  disclosed  by  its  gains 
or  receipts  of  the  present  year  or  past 
years.  .  .  . 

"  The  court  below  held  that  the  ira- 
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And  a  State  may  levy  a  tax  upon  the  gross  receipts  of  the  company  for 
tolls  received  by  it  from  other  similar  companies  for  the  use  of  its 
tracks  within  the  State,  although  such  railroad  may  extend  into 
other  States,  and  the  property  carried,  in  respect  of  which  the  tolls 
were  paid,  may  be  interstate  commerce.  Such  a  tax  was  regarded 
as  one  on  the  property  of  the  company,  though  measured  by  a 
reference  to  the  tolls  received.^ 

The  property  of  railroad  companies  having  a  situs  within  the 
territory  of  the  State  imposing  the  tax  is  subject  to  the  taxing  power 
of  the  State,  and  a  tax  thereon  is  not  an  unlawful  interference  with 
interstate  conmierce,  although  the  property  may  be  used  therein.' 


position  of  the  taxes  was  a  regulation 
of  commerce,  interstate  and  foreign, 
and  therefore  in  conflict  with  the  ex- 
clusive power  of  Congress  in  that 
respect;  and  on  that  ground  alone  it 
ordered  judgment  for  the  defendant. 
This  ruling  was  f  oimded  upon  the  as- 
sumption that  a  reference  by  the 
statute  to  the  transportation  receipts 
and  to  a  certain  percentage  of  the 
same  in  determining  the  amount  of 
the  excise  tax,  was  in  effect  the  imposi- 
tion of  the  tax  upon  such  receipts,  and 
therefore  an  interference  with  inter- 
state and  foreign  commerce.  But  a 
resort  to  those  receipts  was  simply  to 
ascertain  the  value  of  the  business 
done  by  the  corporation,  and  thus 
obtain  a  guide  to  a  reasonable  con- 
clusion as  to  the  amount  of  the  excise 
tax  which  should  be  levied;  and  we 
are  unable  to  perceive  in  that  resort 
any  interference  with  transportation, 
domestic  or  foreign,  over  the  road  ot 
the  railroad  company,  or  any  regula- 
tion of  commerce  which  consists  in 
such  transportation.  If  the  amount 
ascertained  were  specifically  imposed 
as  the  tax,  no  objection  to  its  validity 
would  be  pretended.  And  if  the  inquiry 
of  the  State  as  to  the  value  of  the  privi- 
lege were  limited  to  receipts  of  certain 
past  years  instead  of  the  year  in  which 
the  tax  is  collected,  it  is  conceded  that 
the  vcdidity  of  the  tax  would  not  be 
affected ;  and  if  not,  we  do  not  see  how 
a  reference  to  the  results  of  any  other 
year  could  affect  its  character.  There  is 
no  levy  by  the  statute  on  the  receipts 
themselves,  either  in  form  or  fact; 
they  constitute,  as  said  above,  simply 
the  means  of  ascertaining  the  value 
of  the  privilege  conferred." 

»  In  New  York,  L.  E.  &  W.  R.  Co. 
V.  Pennsylvania,  158  U.  S.  431,  438, 


the  State  imposed  a  tax  of  eight-tenths 
of  one  per  cent  upon  the  gross  receipts 
of  the  Erie  Company  for  tolls  and 
transportation.  The  Delaware  &  Hud- 
son Canal  Co.,  by  agreement  with  the 
Erie  Company,  used  a  branch  located 
wholly  in  Pennsylvania,  and  paid 
tolls  to  the  Erie  Company  for  such 
use.  The  business  of  the  Canal 
Company  on  this  branch  was  al- 
most entirely  interstate  in  its  char- 
acter. The  Buffalo,  R.  &  P.  Co.  used 
a  part  of  another  branch,  the  part 
used  being  situated  partly  in  Pennsyl- 
vania and  partly  in  New  York.  Tlie 
court  below  held  that  the  entire  tolls 
paid  to  the  Erie  Company  by  the 
Canal  Companv  were  subject  to  the 
tax  imposed  by  Pennsylvania,  but 
that  the  tolls  paid  by  the  Buffalo 
Company  should  be  apportioned,  and 
only  the  proportion  applicable  to  the 
part  of  tne  branch  used  which  was 
situated  in  Pennsylvania  should  be 
taxed.  The  result  was  that  the  entire 
amoimt  of  the  toll  received  by  the  Erie 
Company  for  use  of  the  tracks  in  Penn- 
sylvania was  taxed,  without  regard  to 
tne  nature  of  the  traffic  in  respect  of 
which  they  were  paid.  This  oecision 
was  sustamed  by  the  Supreme  Court 
of  the  United  States,  Mr.  Justice  Skiras 
saying :  "The  tax  complained  of  is  not 
laid  on  the  transportation  of  the  sub- 
jects of  interstate  commerce,  or  on 
receipts  derived  therefrom,  or  on  the 
occupation^  or  business  of  canying 
it  on.  It  is  a  tax  upon  the  corpora- 
tion on  account  of  its  property  in  a 
railroad,  and  which  tax  is  measured 
by  a  reference  to  the  tolls  received." 

*  Marye  v.  Baltimore  &  O.  R.  Co., 
127  U.  S.  117;  Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421 ; 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  u 


Digitized  by  V:rOOQlC 


§1359 


taxation:   interstate  cobimerce 


2341 


In  asgessing  for  the  purpose  of  taxation  a  part  of  a  railroad  within  a 
State,  the  assessing  board  may  ascertain  ibe  value  of  the  whole  line 
both  within  and  without  the  State  as  a  single  property,  and  may 
then  determine  the  value  of  that  part  which  is  within  the  State 
upon  a  mileage  basis.  That  process  is  not  a  valuation  of  property 
outside  of  the  State.^  And  the  assessing  board,  in  order  to  keep 
within  the  limits  of  State  jurisdiction,  need  not  treat  the  part  of  the 
railroad  within  the  State  as  an  independent  line  disconnected  from 
the  part  without,  and  place  upon  that  property  only  the  value  which 
can  be  given  to  it  if  operated  separately  from  the  balance  of  the  road; 
but  may  give  to  the  part  of  the  railroad  within  the  State  the  value 
which  is  created  by  and  results  from  the  combined  operation  of  all 
parts  of  the  railroad  as  one  continuous  line.^  The  assessment  of 
the  part  of  a  railroad  within  a  State,  upon  a  mileage  basis,  as  a  part 
of  an  entire  system  extending  beyond  the  State,  is  not  the  placing  of 
a  burden  upon  interstate  commerce  beyond  the  power  of  the  State, 
simply  because  the  value  of  the  railroad  as  a  whole  is  created  partly, 
and  perhaps  largely,  by  the  interstate  commerce  in  which  it  is  engaged.' 


Backus,  154  U.  S.  439;  New  York,  L. 
E.  &  W.  R.  Co.  V,  Pennsylvania,  158 
U.  S.  431,  439;  Henderson  Bridge  Co. 
v.  Kentucky.  166  U.  S.  150;  Hender- 
son Bridge  Co.  v.  Henderson.  173  U.  8. 
592,  623;  Covington  &  C.  Bridge  Co. 
V.  Kentucky.  154  U.  S.  204,  212; 
Pittd)urgh,  C.,  C.  &  St.  L.  R.  Co.  v. 
West  Virginia  Board  of  Public  Works, 
172  U.  S.  32. 

A  State  may  impose  a  tax  an  roUing' 
ttoek  of  a  corporation  habitually  used 
and  employea  within  its  limits,  and 
the  tax  may  be  assessed  and  collected 
although  the  specific  and  individual 
items  of  property  so  used  and  employed 
are  not  continuously  the  same  but  are 
constantly  changing,  according  to  the 
exigencies  of  the  business.  The  law- 
fulness of  a  tax  upon  vehicles  of  trans- 
portation used  by  common  carriers 
may  have  to  be  considered  in  particu- 
lar instances  with  reference  to  com- 
merce among  the  States,  but  the  mere 
fact  ibaX  they  are  employed  as  vehicles 
of  transportation  in  the  interchange 
of  interstate  commerce  will  not  render 
their  taxation  invalid.  Marye  v,  Balti- 
more A  O.  R.  Co.,  127  U.  S.  117,  123, 
per  Mr.  Justice  MaUhews,  See  also 
Columbus  Southern  R.  Co.  v,  Wri^t, 
151  U.  S.  470,  aff'g  89  Ga.  574.  But 
rolling-stock  of  a  non-resident  cor- 
poratioa  passing  through  the  State  for 


purposes  of  interstate  traffic  cannot 
be  taxed  by  the  State.  Bain  v,  Rich- 
mond &  D.  R.  Co.,  105  N.  Car.  363. 
Although  the  corporation  is  organized 
for  purposes  of  and  is  solely  engaged  in 
interstate  commerce,  franchises  granted 
to  it  and  exercised  within  bv  the  State, 
e.  g,,  the  franchise  or  privilege  of  con- 
structing a  bridge  over  a  navigable 
stream  forming  the  boundary  of  the 
State,  may  he  taxed  as  proverty  situ- 
ated within  the  State.  Henderson 
Bridge  Co.  v.  Kentucky,  166  U.  S.  150. 
See  also  Central  Pac.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  91;  Keokuk  &  H. 
Bridge  Co.  v.  Illinois,  175  U.  S.  626. 

1  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421 ;  Oeveland, 
C,  C.  &  St.  L.  R.  Co.  V,  Backus,  154 
U.  S.  439.  See  also  State  v.  Back,  72 
Neb.  402;  Ames  v.  People.  26  Colo. 
83;  Peoples.  State  Board 01  Equalisa- 
tion, 205  lU.  296. 

«  Qeveland,  C,  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  439,  444;  Michi- 
gan Cent.  R.  Co.  v.  Powers,  201  U.  S. 
245,  a£f'g  s.  c.  sub  nam,  Michigan 
Raihroad  Tax  Cases,  138  Fed.  Rep. 
223.  See  also  Detroit  Gtisens'  St.  K. 
Co.  V.  Detroit,  125  Mich.  673;  Chicago 
A  N.  W.  R.  Co.  V.  State,  128  Wis.  553. 

*  aeveland,  C,  C.  &  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  439,  445. 
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A  railroad  company,  which  is  engaged  in  interstate  commerce^ 
is  amenable  to  State  regulation  and  State  taxation  as  to  any  service 
which  is  wholly  performed  within  the  State,  and  not  as  a  part  of 
interstate  commerce,  although  connected  therewith.^ 

§  1360.  Interstate  Oommerce ;  Bxpress  Oompaiiies.  —  Express  com- 
panies, engaged  in  the  transportation  of  goods  and  merchandise 
from  one  State  to  another,  are  governed  by  the  same  principles  as 
railroad  and  telegraph  companies  engaged  in  a  similar  business. 

*  Pennsylvania  R.  Co.  v.  Knight,  State  line.  Undoubtedly,  a  single  act 
192  U.  S.  21,  aff'g  171  N.  Y.  354.  of  carriage  or  transportation  wholly 

Terminal  Cab  Service .  The  Pennsyl-  within  a  State  may  be  part  of  a  con- 
vania  Railroad  Companv  maintained  tinuous  interstate  carriage  or  transpor- 
a  cab  service  in  New  York  City  for  the  tation.  Goods  shipped  from  Albany 
convenience  of  travellers  arriving  in  or  to  Philadelphia  may  be  carried  bjr  the 
departing  from  that  city  over  its  lines  New  York  Central  Railroad  only  within 
in  New  Jersey.  The  charges  for  this  the  limits  of  New  York,  and  yet  that 
service  were  separate  from  those  for  service  is  an  interstate  carriage.  By 
further  transportation,  and  no  part  of  reason  thereof  the  nation  regulates 
its  receipts  from  the  cab  service  was  that  carriage,  including  the  part  per- 
received  as  compensation  for  any  ser-  formed  by  the  New  York  company, 
vice  outside  of  New  York.  A  franchise  But  it  does  not  follow  therefrom  that 
tax  was  assessed  by  the  State  authori-  the  New  York  company  is  wholly 
ties  on  the  company  for  the  privilege  reheved  from  State  regulation  and  State 
of  carrying  on  this  cab  business.  It  taxation,  for  a  part  of  its  work  is  car- 
was  held  that  the  cab  service  was  only  riage  and  transportation  begun  and 
incidental  to  interstate  commerce  and  ended  within  the  State.  So  the  Penn- 
was  not  necessarily  interstate  com-  sylvania  company,  which  is  engaged 
merce  itself,  and  that  the  tax  levied  largely  in  interstate  transportation, 
was  a  valid  exercise  of  the  taxing  powers  is  amenable  to  State  regulation  and 
of  the  State.  Pennsylvania  R.  Co.  v.  State  taxation  as  to  any  of  its  service, 
Knight,  192  U.  S.  21,  26.  Mr.  Justice  which  is  wholly  performed  within  tiie 
Brewer^  who  delivered  the  opinion  of  State  and  not  as  a  part  of  interstate 
the  court,  said:  ''It  is  true  that  a  transportation.  Wherever  a  separa- 
passenger  over  the  Pennsylvania  Rail-  tion  m  fact  exists  between  transporta- 
road  to  the  city  of  New  York  does  not  tion  service  wholly  within  the  State 
in  one  sense  fully  complete  his  journey  and  that  between  the  States,  a  like 
when  he  reaches  the  ferry  landing  on  separation  may  be  recognised  between 
the  New  York  side,  but  only  when  he  the  control  of  the  State  and  that  of 
is  delivered  at  his  temporary  or  per-  the  nation.  Osborne  v,  Florida,  164 
manent  stopping  place  in  the  city.  U.  S.  650;  Pullman  Co.  v,  Adams,  189 
Looking  at  it  from  this  standpoint  the  U.  S.  420.  As  we  have  seen,  the  cab 
company's  cab  service  is  simply  one  service  is  rendered  wholly  within  the 
element  in  a  continuous  intmtate  State  and  has  no  contractual  or  neces- 
transportation,  and  as  such  would  be  sary  relation  to  interstate  transporta^ 
excluded  from  State,  and  be  subject  to  tion.  It  is  either  preliminary  or  sub- 
national  control.  The  State  may  not  sequent  thereto.  It  is  independently 
tax  for  the  privilege  of  doing  an  mter-  contracted  for,  and  not  necessarily 
state  commerce  business.  Atlantic  &  connected  therewith.  But  when  ser- 
Pac.  Tel.  Co.  v.  Philadelphia,  190  U.  S.  vice  is  wholly  within  a  State,  it  is  pre- 
160.  On  the  other  hand,  the  cab  ser-  sumably  subject  to  State  control.  The 
vice  is  exclusively  rendered  within  the  burden  is  on  him  who  asserts  that, 
limits  of  the  city.  It  is  contracted  and  though  actually  within,  it  is  legally 
paid  for  independently  of  any  contract  outside  the  State;  and  imless  the 
or  payment  for  strictly  interstate  interstate  character  is  established, 
transportation.  The  party  receiving  locality  determines  the  question  of 
it  owes  no  legal  duty  of  crossing  the  jurisdiction." 
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It  is  not  within  the  power  of  a  State  to  impose  upon  an  express  com- 
pany organized  under  the  laws  of  another  State  a  license  tax  for  the 
privilege  or  occupation  of  engaging  within  the  State  in  the  trans- 
portation of  merchandise  to  or  from  other  States.^  But  taxes  or 
license  fees  in  good  faith  imposed  on  such  companies  exclusively 
on  express  business  carried  on  wholly  within  the  State  are  not  open 
to  objection  on  the  ground  that  they  are  a  burden  and  restriction 
upon  such  commerce.'  It  b  also  within  the  power  of  the  State  to 
impose  a  tax  on  the  gross  receipts  of  a  foreign  express  company  so 
far  as  such  receipts  are  derived  solely  from  express  business  trans- 
acted entirely  within  the  State.' 

The  construction  of  the  stahde  imposing  the  tax  is  usually  a 
matter  for  the  determination  of  the  State  court,  and  a  construction 
by  that  court  of  a  statute  as  imposing  a  tax  on  an  express  company 
only  for  the  privilege  or  occupation  of  transacting  a  domestic  or 
local  business  is  binding  on  the  United  States  Supreme  Court,  and 
will,  as  a  rule,  be  followed  in  determining  the  validity  of  the  tax.^ 

*  Crutcher  v.  Kentucky,  141  U.  S.  thepollce  power  of  the  State.  Cnitcher 
47,rev'g89Ky.6;  Fargo  v.  Hart,  193  r.  Kentucky,  141  U.  S.  47,  rev'g  89 
U.  8.  490;   In  re  BeU,  25  U.  S.  App.   Ky.  6. 

379;  United  States  Express  Co.  v.  •  Crutcher  v,  Kentucky,  141  U.  S. 
Hemmingway,  39  Fed.  Rep.  60;  Web-  47,  69;  Osborne  v,  Florida,  164  U.  S. 
ster  V,  Bell,  68  Fed.  Rep.  183;  South-  650,  aff'g  33  Fla.  162;  Hardee  v. 
em  Express  Co.  r.  Ensley,  116  Fed.  Brown,  56  Fla.  377;  47  So.  Rep.  834. 
Rep.  756;  Commonwealth  v.  Smith,  An  ordinance  providing  that  every 
92  Ky.  38;  State  v.  Northern  Pao.  Ex-  CTpress  company  shall  pay  an  occupa- 
press  Co.,  27  Mont.  419.  ^        tion  tax  for  business  aane  exclusively 

A  statute  of  Kentucky  prohibited  wUhin  the  city  does  not  sLpjply  to  &  com- 
agents  of  any  express  company  not  pany  which  does  no  business  that  be- 
incorporated  imder  the  laws  of  Ken-  gins  and  ends  within  the  city  limits, 
tucl^  from  carrying,  on  the  business  Leavenworth  v.  Smith,  5  Kan.  App. 
of  transportation  in  the  State  "with-  165. 

out  first  obtaining  a  license  from  the  '  Pacific  Exp.  Co.  v,  Seibert,  142 
auditor  of  public  accounts  to  carry  on  U.  S.  339. 

such  business."  Before  any  license  *  Osbome'v.  Florida,  164  U.  S.  660, 
should  issue,  a  copy  of  the  charter  of  aff'g  33  Fla.  162;  supra,  §  1357.  A 
tiie  company  was  required  to  be  filed,  statute  of  Florida  provided  that  "all 
with  a  statement  under  oath  of  the  express  companies  doing  business  in 
assets  and  liabilities  of  the  company,  ikis  State  shall  pay  in  cities  of  15,000 
and  showing  that  the  company  pos-  inhabitants  or  more  a  license  of  $200; 
sessed  a  capital  of  at  least  $150,()00.  in  cities  of  10,000  to  15,000  inhabit- 
It  was  held  that  this  statute  was  a  ants.  $100;  in  cities  of  5,000  to  10,000 
prohibition  against  carrying  ^n  inter-  inhabitants,  $75;  in  cities  of  3000  to 
state  as  well  as  domestic  or  local  busi-  5000  inhabitants,  $50;  in  cities  of  1000 
ness,  smd  as  applied  to  an  express  com-  to  3000  inhabitants,  $25;  in  towns 
pany  engaged  m  interstate  commerce  and  villages  of  leas  than  1000  and 
was  invalid;  that  the  statute  could  more  than  50  inhabitants,  $10."  The 
not  be  sustained  as  an  exercise  of  the  statute  prohibited  the  transaction  of 
power  of  the  State  to  prescribe  the  business  without  paying  the  tax,  and 
terms  on  which  foreign  corporations  provided  a  penalty  by  fine  or  im- 
might  be  admitted  to  transact  busi-  prisonment  for  so  doing.  The  agent 
ness  within  the  State;  and  that  it  of  an  express  company  organized  un- 
ixmid  not  be  justified  as  an  exercise  of  der  the  laws  of  Georgia  was  prosecuted 
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The  property  of  an  express  company,  both  tangible  and  intangible, 
situated  within  die  limits  of  the  State  exercising  the  power  of  taxa- 
tion is  subject  to  the  taxing  power  of  such  State  although  it  may  be 
employed  in  interstate  commerce.^  And  in  assessing  the  property 
within  the  States  the  entire  property  of  the  corporation,  tangible 
and  intangible,  may  be  considered  as  a  unit,  and  the  tax  levied  on 
the  proportionate  value  thereof  within  the  State  as  determined  by  the 
value  of  the  capital  stock  of  the  corporation.'    But  the  tax  on 


criminally  for  a  violation  of  the  stat- 
ute. He  claimed  that  the  company  he 
represented  transacted  interstate  as 
well  as  domesrtic  or  local  business^  and 
that  the  tax  was  void  as  imposm^  a 
tax  or  burden  on  the  privilege  of  tnma- 
acting  interstate  commerce.  The  Su- 
preme Court  of  Florida  construed  the 
statute  as  having  no  application  to,  or 
effect  upon,  the  business  of  the  com- 
pany which  was  interstate  in  its  char- 
acter, and  as  applying  to  and  affecting 
onlv  its  business  done  within  the  State, 
or  local  or  domestic  in  its  character. 
It  also  held  that,  under  the  statute,  so 
long  as  the  express  compan^r  confined 
its  operations  to  express  business  that 
consisted  of  interstate  or  foreign  com- 
merce, it  was  wholly  exempt  from  the 
license  tax,  but  that,  under  the  pro- 
visions of  the  statute,  if  the  company 
engaged  in  business  within  the  State 
of  a  local  nature  as  distinguished  from 
an  interstate  or  foreign  kind  of  com- 
merce, it  became  subject  to  the  statute 
so  far  only  as  concerned  its  loccd  busi- 
ness, notwithstanding  it  might  at  the 
same  time  engage  in  interstate  or  for- 
eign commerce.  The  Supreme  Court 
of  the  United  States  held  tnat  this  con- 
struction of  the  statute  -by  the  State 
court  was  binding  upon  it.  and  that, 
so  construed,  the  statute  aid  not  vio- 
late the  Federal  Constitution.  Osborne 
V,  Florida,  164  U.  S.  650. 

^  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  194;  8.  c.  166  U.S.  185;  Ameri- 
can  Express  Co.  v.  Indiana,  165  U.  S. 
255;  Adams  Express  Co.  v.  Kentucky, 
166  U.  S.  171.  A  dassification  for  pur- 
poses  of  taxation  of  express  companies 
carrying  on  the  business  of  transporta- 
tion on  contracts  for  hire  with  railroad 
or  steamboat  companies  is  not  void  as 
discriminating  in  favor  of  companies 
and  persons  carrying  express  matter 
under  other  conditions.  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339.  Classifi- 
cation of  express  companies  with  rail- 


road and  tdegraph  companies  as  units 
for  the  purpose  of  taxation  does  not 
deny  the  equal  protection  of  the  laws. 
Aduns  Express  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  228;  s.  c.  166 
U.  S.  185. 

*  Adams  Express  Co.  v,  Ohio  State 
Auditor,  165  U.  S.  194;  a.  c.  166  U.  S. 
185;  American  Express  Co.  v.  Indir 
ana,  165  U.  S.  255;  Adams  Express 
Co.  V.  Kentucky,  166  U.  S.  171;  Coul- 
ter V,  Weir,  127  Fed.  Rep.  897;  Wells, 
Fargo  &  Co.  v.  Crawford  County,  63 
Ark.  576;  supra,  i  1359. 

The  Ohio  Nichols  law.  By  a  statute 
of  Ohio  ("The  Nichols  Law")  a  State 
board  of  appraisers  was  created,  which 
was  charged  with  the  duty  of  assess- 
ing the  property  in  Ohio  of  telegraph, 
telephone,  and  express  compames. 
Each  such  oomjpany,  doing  business  in 
Ohio,  was  required  to  file  a  return  with 
the  auditor  of  State,  setting  forth, 
among  other  things,  the  number  of 
shares  6f  its  capital  stock;  the  par 
value  and  market  or  actual  value  of  its 
shares;  a  statement  in  detail  of  the 
entire  real  and  personal  property  of 
said  companies  and  where  located,  and 
the  value  thereof  as  assessed  for  tax- 
ation. Telegraph  and  tdephone  com- 
panies were  required  to  return,  also, 
the  whole  length  of  their  lines,  and  the 
length  of  so  much  of  their  lines  as  was 
without  and  was  within  the  State,  in- 
cluding the  lines  controlled  and  used, 
under  lease  or  otherwise.  Express 
companies  were  required  to  incluae  in 
the  return  a  statement  of  their  entire* 
gross  receipts,  from  whatever  source 
derived,  for  the  year,  of  business  done 
in  Ohio,  giving  the  receipts  of  each 
office  in  the  State:  also  the  whole 
length  of  lines  of  rail  and  water  routes 
over  which  the  companies  did  business, 
within  or  without  tne  State.  The  rule 
prescribed  by  the  statute  to  be  fol- 
lowed by  the  board  in  making  the 
assessment  was  that  "in  determining 
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the  property  of  the  express  oompanj  will  be  invalid,  if  it  is  shown 
that  the  total  valuation  of  its  property  wherever  situated  which  is 


the  value  of  the  property  of  said  com- 
pames  in  this  Stale  to  be  taxed  within 
the  State  and  assessed  as  herein  pro- 
vided, said  board  shall  be  guided  by 
the  value  of  said  property  as  deter- 
mined by  the  value  of  the  entire  capital 
stock  of  said  companies,  and  such  other 
evidence  and  rules  as  will  enable  said 
board  to  arrive  at  the  true  value  in 
money  of  the  entire  property  of  said 
companies  within  the  State  of  Ohio,  in 
ihe  proportion  which  the  same  bears 
to  tne  ^itire  property  of  said  com- 
panies, as  determined  oy  the  value  of 
the  capital  stock  thei^,  and  the  other 
evidence  and  rules  as  aforesaid."  As 
to  telegraph  and  telephone  companies, 
the  boarcf  was  required  to  apportion 
the  valuation  among  the  several 
counties  throu^  which  the  lines  ran, 
in  Uie  proportion  that  the  length  of 
the  lines  m  the  respective  counties 
b<»e  to  the  entire  length  within  the 
State;  in  the  case  of  express  com- 
panies, the  apportionment  was  to  be 
made  amcmg  the  several  counties  in 
which  they  did  business,  in  the  pro- 
portion that  the  gross  receipts  in  each 
county  bore  to  the  gross  receipts  in  the 
State.  The  amount  thus  apportioned 
was  to  be  certified  to  the  county  audi- 
tor, and  placed  by  him  on  the  dupli- 
cate "to  be  assessed  and  the  taxes 
tiiereon  collected  the  same  as  taxes 
assessed  and  collected  on  other  per- 
sonal property."  The  rate  of  taxation 
to  be  the  same  as  that  on  other  prop- 
erty in  the  local  taxing  district.  The 
valuation  of  all  the  real  estate  of  the 
eompanies,  situated  in  Ohio,  was  re- 
quired to  be  deducted  from  the  total 
valuation  as  fixed  by  the  board. 

Although  this  scheme  of  taxation 
necessarily  treated  the  property  of  the 
express  companies^  both  tangible  and 
intangible,  as  a  umt,  and  subjected  the 
proportionate  part  of  the  property,  in- 
tangible as  well  as  tangible,  to  taxation 
in  Ohio,  and  although  the  express 
companies  were  foreign  corporations 
oigaged  in  interstate  commerce,  the 
Supreme  Court  of  the  United  States 
heti  that  the  proportionate  part  of  the 
prcjperty  of  the  companies,  tangible 
and  intangible,  had  a  situs  in  Ohio  for 
purposes  of  taxation,  and  that  the  tax 
was  not  invalid  as  a  tax  on  interstate 
commerce.  Adams  Express  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194;  s.  c. 


166  U.  S.  185.  Mr.  Chief  Justice  FuOer, 
who  delivered  the  opinion  of  the  court 
(165  U.  S.  194, 221, 226),  after  referring 
to  the  decisions  holding  that  the  prop- 
erty of  railroad,  telegraph,  and  sleep- 
ing car  companies  in  the  several  States 
might  be  valued  as  a  unit,  and  a  proper 
proportion  of  the  whole  tuced  by 
the  particular  State,  said :  **  Doubtless 
there  is  a  distinction  between  the  prop- 
erty of  railroad  and  telegraph  com- 
panies and  that  of  express  companies. 
The  physical  unity  existing  m  the 
former  is  lacking  m  the  latter,  but 
there  is  the  same  unity  in  the  use  of  the 
entire  property  for  the  specific  purpose, 
and  there  are  the  same  elements  of 
value  arising  from  such  use.  The  cars 
of  the  Pullman  Company  did  not  con- 
stitute a  physical  unity,  and  their 
value  as  separate  cars  did  not  bear  a 
direct  relation  to  the  valuation  which 
was  sustained  in  that  case  [Pullman's 
Pal.  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18].  The  cars  were  moved  by  railway 
carriers  imder  contract,  and  the  taxa- 
tion of  the  corporation  in  Pennsyl- 
vania was  sustained  on  the  theory 
that  the  whole  property  of  the  com- 
pany might  be  regarded  as  a  unit  plant, 
with  a  unit  value,  a  proportionate  part 
of  which  value  might  be  reached  b^r  the 
State  authorities  on  the  basis  indi- 
cated. No  more  reason  is  perceived 
for  limiting  the  valuation  of  the  prop- 
erty of  express  companies  to  horses, 
wagons,  and  furniture,  than  that  of 
railroad,  telegraph,  and  sleeping  car 
compames,  to  roadbed,  rails,  and  ties, 
poles  and  wires,  or  cars.  The  unit  is  a 
unit  of  use  and  management;  and  the 
horses,  wagons,  safes,  pouches,  and 
furniture;  the  contracts  for  transpor- 
tation facilities;  the  capital  necessary 
to  carry  on  the  business,  whether  rep- 
resented in  tangible  or  intangible  prop- 
erty, in  Ohio,  possessed  a  value  m 
combination  and  from  use  in  connec- 
tion with  the  property  and  capital  else- 
where, which  could  as  rightfully  be 
recognised  in  the  assessment  for  taxa- 
tion in  the  instance  of  these  companies 
as  the  others.  We  repeat  that  while 
the  unity  which  exists  may  not  be  a 
physical  unity,  it  is  something  more 
than  a  mere  unity  of  ownersmp.  It 
is  a  unity  of  use,  not  simply  for  the  con- 
venience or  pecuniary  profit  of  the 
owner,  but  existing  in  the  very  neces- 
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apportioned  to  the  State  exercising  the  taxing  power,  includes  real 
and  personal  property  not  necessarily  used  in  the  actual  busi- 
ness of  the  company  which  is  permanently  located  and  has  a  sUtis 
for  purposes  of  taxation  only  in  the  State  where  the  company  is 
incorporated.* 

§  1361.  Intentata  Oommarce ;  Sleeping  Oar  Oompaiiies.  —  Drawing- 
room,  sleeping,  and  other  cars,  owned  by  a  non-resident  corpora- 
tion and  run  over  the  lines  of  a  railroad  for  the  use  of  passengers  in 
their  transit  into,  through,  or  out  of  a  State,  are,  as  to  such  passen- 
gers, engaged  in  interstate  commerce,  and  the  State  cannot  impose  a 
license  or  privilege  tax  upon  each  car  as  a*  condition  of  the  right  to 
engage  in  such  business.'  But  this  protection  does  not  extend  to 
domestic  or  local  business  entirely  within  the  State,  although  the 
cars  may  abo  be  used  in  interstate  conmierce.  If  such  cars  are 
engaged  in  local  or  domestic  business  within  the  State,  the  State 
may  impose  a  tax  on  the  privilege  of  transacting  such  business, 
although  the  cars  are  also  engaged  in  interstate  commerce,  provided 
always  that  the  laws  of  the  State  permit  the  companies  to  abandon 
the  local  or  domestic  business  if  they  see  fit,  and  to  confine  the 
business  done  solely  to  interstate  conmierce.'    But  the  cars  of  these 

sities  of  the  case  —  resulting  from' the  Co.,  117  U.  S.  34,  aff'g  22  Fed.  Rep. 

very  nature  of  the  business.  .  .  .  The  276  (overruling  Pullman  Southern  Car 

property  of  an  express  company  dis-  Co.  v.  Gaines,  3  Tenn.  Ch.  587) ;  Allen 

tributed  through  different  States  is,  v.  Pullman's  Pal.  Car  Co.,  191  U.  S.  171 ; 

as  an  essential  condition  of  the  busi-  State  v.  Woodruff  Sleeping  &  P.  Car 

ness,  united  in  a  single  specific  use.  Co.,  114lnd.  155;  People  v.  Miller,  178 

.  .  .  Assuming  the  proportion  of  cap-  N.   Y.    194.     A   statute   imposing   a 

ital  employed  m  eacn  of  several  States  privUeae  tax  on  sleeping  car  companies, 

through  which  such  a  company  con-  doing  business  in  the  State,  of  $500  on 

ducts  its  operations  has  been  fau*ly  a&-  each  car  per  annum,  was  held  to  apply 

certained,  while  taxation  thereon,  or  to  cars  running  through  the  State,  as 

determined    with    reference    thereto,  well  as  to  those  operated  solely  within 

may  be  said  in  some  sense  to  fall  on  the  the  State,  and  to  require  a  payment  for 

business  of  the  compan^r,  it  is  only  in-  the  privilege  of  running  the  cars  of  the 

directly.    The  taxation  is  essentially  a  company,  regardless  of  the  fact  of  their 

property  tax,  and,  as  such,  not  an  in-  use  m  interstate  traffic  or  in  that  which 

terterence  with  interstate  commerce,  is  wholly  within  the  border  of  the  State. 

Nor,  in  this  view,  is  the  assessment  on  and  therefore  void  as  a  regulation  of 

property  not  within  the  jurisdiction  of  interstate  commerce.     Allen  v.   Pull- 

the  taxmg  authorities  of  the  State  and  man's  Pal.  Car  Co.,  191  U.  S.  171.   See 

for  that  reason  amounting  to  a  taxing  also  Pullman  Co.  v.  Kansas,  216  U.  S. 

of  property  without  due  process  of  law.  56. 

The  property  taxed  has  its  actual  situs  •  Pullman  Co.  v.  Adams.  189  U.  S. 
in  the  State,  and  is,  therefore,  subject  420,  afif'g  78  Miss.  814;  Allen  v.  Pull- 
to  the  jurisdiction,  and  the  distnbu-  man's  Pal.  Car  Co.,  191 U.  S.  171 ;  Gib- 
tion  among  the  several  counties  is  a  son  County  v.  Pullman  Southern  Car 
matter  of  regulation  by  the  State  Co.,  42  Fed.  Rep.  572.  A  statute  of 
legislature."  Tennessee  imposed  upon  each  sleeping 
^  Fargo  V.  Hart,  193  U.  S.  490.  car  company  "doing  business  in  this 
'  PicCard  v.  Pullman  Southern  Car  State,  for  one  or  more  passengers  taken 
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companies,  habitually  and  constantly  operated  over  lines  of  rail- 
road within  a  State,  have  a  situs  within  the  State  for  purposes  of 
State  taxation.^  A  tax  may  be  imposed  by  the  State  on  the  value 
of  the  average  number  of  the  cars  permanently  and  continuously 
operated  within  its  limits,  although  such  cars  may  be  used  in  the 
transportation  of  interstate  commerce.^  A  tax  imposed  on  the  capi- 
tal of  one  of  these  companies  employed  within  the  State  on  the 
basis  of  the  proportion  of  the  capital  stock  of  the  company  which 
the  number  of  miles  of  railroad  over  which  the  cars  are  run  within 
the  State  bears  to  the  total  number  of  miles  within  and  without  the 
State  over  which  its  cars  are  run,  is,  in  substance  and  effect,  a  tax 
upon  the  property  of  the  company  within  the  State,  and  is  not 
obnoxious  as  a  regulation  of  interstate  commerce.' 

§  1362.  Interstate  Oommerce;  Telegraph  Oompaiiies.  —  The  tele- 
graph is  an  instrument  of  commerce,  and  telegraph  companies  are 
subject  to  the  regulating  power  of  Congress  in  respect  to  their  foreign 
and  interstate  business.  A  telegraph  company  occupies  the  same 
relation  to  commerce  as  a  carrier  of  messages  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  Both  companies  are  instruments 
of  commerce,  and  their  business  is  commerce  itself.^    Hence,  so  far 


up  at  one  point  in  this  State  and  de- 
livered at  another  point  in  this  State 
and  transported  wholly  within  the 
State,  per  annum,  S3000."  The  busi- 
ness was  classified  by  the  statute  as  a 
privilege.  It  was  held  that  the  tax 
was  imposed  solely  upon  domestic 
business,  and  was  not  a  burden  upon 
interstate  commerce  in  violation  of  the 
Federal  Constitution,  the  sleeping  car 
conipany  being  entitled  under  the  law 
of  the  State  of  Tennessee,  as  construed 
by  the  court,  to  refuse  to  afford  its 
imvileges  to  local  traffic,  if  it  so  de- 
sired, and  the  pa3rment  of  the  tax, 
Uierefore,  not  being  obligatory  as  a 
condition  of  engaging  in  interstate 
commerce.  Allen  v.  Pullman's  Pal. 
Car  Co.,  191  U.  S.  171.  But  compare 
Pullman  Co.  v.  Kansas,  216  U.  S.  56. 

*  PuUman's  Pal.  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  aff'g  107  Pa. 
156:  American  Refrig.  Transit  Co.  v, 
HaU,  174  U.  S.  70;  Union  Refrig. 
Transit  Co.  v.  Lynch,  177  U.  S.  149, 
aff'g  18  Utah,  378;  Dubuque  v. 
Illinois  Cent.  R.  Co.,  39  Iowa,  56,  83. 
See  also  Comstook  v.  Grand  Rapids, 
54  Mich.  641.  But  they  cannot  be 
taxed  within  the  State,  if  they  are 


only  therein  in  transit  and  are  re- 
turned when  empty  to  the  business 
centre  of  the  owner  beyond  the  State. 
In  re  Union  Tank  Line  Co.,  204  111. 
347;  State  v,  Stephens,  146  Mo.  662; 
supra,  i  1358. 

«  American  Refrig.  Transit  Co.  v. 
HaU,  174  U.  S.  70;  Union  Refrig. 
Transit  Co.  v.  Lynch,  177  U.  S.  149, 
aff'g  18  Utah,  378.  The  cars  of  a  re- 
frigerator comvany  which  are  perma- 
nently located  and  continuously  em- 
ployed in  a  State  other  than  that 
where  the  company  was  organized 
and  where  it  has  its  domicil.  have  no 
sUtLs  in  the  State  of  the  aomicU  of 
the  company,  and  are  not  subject  to 
the  taxing  power  of  that  State.  Union 
Refrig.  Transit  Co.  v.  Kentucky,  199 
U.  S.  194,  rev'g  118  Ky.  131. 

■  Pullman's  Pal.  Car  Co.  v,  Penn- 
sylvania, 141  U.  S.  18,  25,  aff'g  107 
Pa.  156. 

*  Pensacola  Tel.  Co.  v.  Western 
Un.  Tel.  Co.,  96  U.  S.  1;  Western  Un. 
Tel.  Co.  t?.  Texas,  105  U.  S.  460; 
Western  Un.  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347:  Leloup^w.  Port  of 
Mobile,  127  U.  8.  640;  IVestem  Un. 
Tel.  Co.  1?.  Kansas,  216  U.  S.  1 ;  Stand- 
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as  the  transmission  of  irderstaU  messages  is  concerned,  the  business 
of  these  companies  is  not  subject  to  the  taxing  powers  of  the  State, 
and  a  State  tax  on  each  message  sent  is  unconstitutional  as  a  burden 
or  impost  upon  interstate  commerce  so  far  as  it  applies  to  messages 
transmitted  beyond  the  State.^  But  purely  local  or  domestic  business, 
i.  e.,  messages  sent  from  one  point  to  another  within  the  State,  is 
subject  to  the  taxing  power  of  the  State.'  Nor  can  a  State,  as  a 
condition  of  doing  business  within  its  jurisdiction,  eoMict  a  license 
tax  from  a  telegraph  company,  a  large  part  of  whose  business  is  the 
transmission  of  messages  from  one  State  to  another  and  between 
the  United  States  and  foreign  countries,  when  the  tax  is  imposed 
on  the  whole  business,  both  State  and  interstate  without  discrimina- 
tion.' But  such  a  license  tax  is  not  an  unlawful  interference  with 
interstate  commerce  when  by  the  terms  of  the  statute  it  is  imposed 
only  upon  business  done  exclusively  within  the  city  imposing  tax, 
and  not  including  any  business  done  to  or  from  points  without  the 

ard  Underground  Cable  Co.  v.  Attorney  merce  clauae  of  the  ConstUuHon.    The 

General,  46  N.  J.  Eq.  270;   Matter  of  Supreme  Court  of  the  State  sustained 

Pennsylvania  Tel.  Co.  48  N.  J.  Eq.  the  law  and   directed   judgment   for 

91,  93;    Ames  v.  Kirby,  71  N.  J.  L.  the  full  amount  without  any  reduo- 

442,   445;    Postal  Tel.  Cable  Co.  v,  tion  for  messages  sent  out  of  the  State. 

Richmond,  99  Va.  102;  Index  —  Td&-  That  jud^ent  was  reversed  by  the 

graph  and  Telephone  Companies,  Supreme  Court  of  the  United  States. 

^  Western  Un.  Tel.  Co.  v.  Texas,  That  court  held  that  telegraph  com- 

105  U.  S.  460,   rev'g  55  Tex.  314;  panies  occupy  the  same    relation  to 

Western  Un.  Tel.  Co.  v.  Alabama,  132  commerce  as  a   carrier   of   messages 

U.  S.  472.  rev'g  80  Ala.  273;   Western  as  a  railway  company  does  as  a  car- 

Un.  Tel .  Co.  v,  Kansas,  2 1 6  U.  S .  1 ;  Wes-  rier   of   goods ;    both   companies   are 

tern  Un.  Tel.  Co.  v,  Fremont,  39  Neb.  instruments   of   commerce   and   their 

692;  s.  c.  43  Neb.  499.    See  also  San  business  is  commerce  itse^.    This  is  a 

Francisco  v.  Western  Un.  Tel.  Co.,  96  tax  on  the  messages  sent  as  such,  and 

Cal.   140;    Commonwealth  v.  Smith,  so  far  as  it  operates  on  messages  sent 

92  Ky.  38;    Western  Un.  Tel.  Co.  v.  out  of  the  State  iiisu  regulation  of  in- 

State,  62  Tex.  630.    In  Western  Un.  terstate  and  foreign  commerce  and  be- 

Tel.  Co.  V.  Texas,  105  U.  S.  460,  464,  yond  the  power  of  the  State, 

466,  the  court  holds  that  interstate  "  Western  Un.  Tel.  Co.  v,  Fremont, 

telegraph  messages  are  commerce,  and  39  Neb.  692;   s.  c.  43  Neb.  499.    In 

as  such  are  beyond  the  power  of  the  Western  Un.  Tel.  Co.  v,  Texas,   105 

State  to  tax  them  in  any  form.    Texas  U.   S.    460,    466,    Mr.    Chief   Justice 

required    every    chartered    telegraph  Waite  said :  "  Any  tax  which  the  State 

company  doing  business  in  the  State  may  put  on  messages  sent  by  private 

to  pay  a  tax  of  one  cent  for  every  full  parties,   and    not   bv    the   agents  of 

rate  message  sent  and  one-half  cent  the  govenunent  of  the  United  States^ 

for  every  message  less  than  full  rate,  from  one  place  to  another  exdusivdy 

The  telegraph  company  sent  over  its  within  its  own  jurisdiction,  will  not 

lines    through    its    offices    in    Texas  be  repugnant  to  the  Constitution  of 

169,000  fuU  rate  and  100,000  less  than  the  United  States." 

full  rate  messages,  a  large  portion  of  *  Leloup  v.   Port  of  Mobile,    127 

them  going  to  places  outside  of  the  U.  S.  640;    Western  Un.  Tel.  Co.  v. 

State.     The   company   neglected    to  Kansas,  216  U.  8.  I;  Matter  of  Penn^ 

pay  the  tax  and  the  State  brou^t  ^Ivania  Tel.  Co.,  48  N.  J.  Eq.  91; 

smt  to  collect  it.    The  company  de-  Postal  Tel.  Cable  Co.  v,  Ridimond.  90 

fended  on  the  ground  that  the  im-  Va.  102.     See  also  People  v.  Miller^ 

position  of  the  tax  violated  the  com-  178  N.  Y.  194. 
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State,  and  not  including  any  business  done  for  the  government  of 
the  United. States.^  And  a  single  tax,  assessed  pursuant  to  a  statute 
of  a  State,  upon  the  receipts  of  a  telegraph  company,  which  receipts 
are  derived  partly  from  interstate  commerce  and  partly  from  com- 
merce within  the  State,  but  which  are  returned  and  assessed  in  gross 
and  without  separation  or  apportionment,  while  not  wholly  invalid, 
is  invalid  in  the  proportion  and  to  the  extent  that  such  receipts  are 
derived  from  interstate  commerce.* 

But  neither  the  nature  of  the  business,  nor  the  privileges  con- 
ferred on  telegraph  companies  by  Acts  of  Congress  authorizing  the 
construction  of  their  lines  '^  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of  the  mili- 
tary post-roads  of  the  United  States,  and  over,  under,  and  across 
the  navigable  streams  of  waters  of  the  United  States,''  carry  any 
exemption  from  the  ordinary  burdens  of  taxation  on  poles,  wires 
and  other  physical  property  of  such  companies  situated  within  the 
jurisdiction  of  the  taxing  power.'    In  estimating  the  value  of  the 


'  Postal  Td.  Cable  Co.  v.  Charles- 
ton, 153  U.  S.  692;  Moore  v,  Eufaida, 
97  Ala.  670:  State  v.  Rocky  Moun- 
tain Bell  Tel.  Co^  27  Mont.  394; 
Western  Un.  Tel.  Co.  v.  Fremont,  39 
Neb.  692;  s.  c.  43  Neb.  499;  Ogden 
City  V.  Croasman,  17  Utah,  66;  Postal 
Tel.  Cable  Co.  v.  Richmond,  99  Va. 
102;  Postal  Tel.  Cable  Co.  v.  Norfolk, 
101  Va.  125;  Western  Un.  Tel.  Co.  v. 
Wakefield,  69  N^.  272. 

>  Ratterman  v.  Western  Un.  Tel. 
Co.,  127  U.  S.  411;  Western  Un.  Tel. 
Co.  «.  Alabama,  132  U.  S.  472,  rev'g 
80  Ala.  273. 

*  Western  Un.  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530.  See  ante, 
if  1220.  1221,  as  to  the  Acts  of  Con- 
gress referred  to  in  the  text  and  their 
conBtniction.  Leloup  v.  Port  of  Mo- 
bile, 127  U.  S.  640;  Biassachusetts 
V.  Western  Un.  Tel.  Co.,  141  U.  S.  40; 
Postal  Td.  Cable  Co.  v.  Adams,  155 
U.  S.  688;  Western  Un.  Tel.  Co.  v. 
Taggart,  163  U.  S.  1 ;  s.  c.  141  Ind. 
281;  Western  Un.  Tel.  Co.  v.  Nor- 
man, 77  Fed.  Rep.  13;  Western  Un. 
Tel.  Co.  V.  State,  146  Ind.  54,  57; 
Western  Un.  Tel.  Co.  v.  State,  147  Ind. 
274. 

In  Western  Un.  Tel.  Co.  v.  Massa- 
chusetts, 125  U.  S.  530,  the  company 
resisted  the  enforcement  of  a  tax 
levied  by  the  State  o(  Massachusetts 
upon  its  capital  stock,  based  upon  an 
estimate  of  $750,952  as  the  taxable 


value  of  the  shares  of  the  C€Hn>oration 
apportioned  to  that  State.  The  mode 
by  which  this  taxable  valuation  was 
arrived  at  was  as  follows:  The  State 
Treasurer  ascertained  from  the  officers 
of  the  telegraph  company  that  the 
valuation  of  its  entire  capital  stock 
was  $47,000,000,  from  which  were  de- 
ducted credits  proper  to  be  allowed 
in  determining  the  assessable  value, 
leaving  $38,713,924  as  the  total  val- 
uation of  said  stock  liable  to  taxa- 
tion. It  was  then  ascertained  that  the 
total  number  of  miles  of  line  of  said 
corporation  in  all  the  States  and 
Territories  was  146^052.60,  of  which 
143,219.55  were  without  the  limits 
of  the  State  of  Massachusetts,  leaving 
2833.05  miles  within  its  boundaries. 
Ti^dng  these  figures,  the  Tr»iisurer 
of  the  State  assessed  the  value  of  that 
portion  of  the  capital  stock  of  the 
company  which,  under  this  calcula- 
tion, would  fall  within  the  State  at 
the  sum  of  $750,952.  The  tax  on  this 
sum  was  fixed  at  $10,618.46,  but  the 
company  refused  to  pay  it.  It  set  up 
that  of  its  2833.05  miles  of  line  within 
Massachusetts,  2334.55  miles  were 
over,  under,  or  across  post-roads,  made 
such  by  tne  United  States,  leaving 
only  489.50  miles  not  over  or  along 
su6h  post-roads,  on  which  the  company 
offered  to  pay  the  proportion  oi  the 
tax  assessed  by  the  State  authorities. 
The   Supreme   Court   of  the   United 
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property  of  a  telegraph  company  situate  within  a  State,  it  may  be 
regarded  not  abstractly  or  locally,  but  as  a  part  of  a  system  operated 
in  other  States,  although  the  value  of  the  property  within  the  State 
may  be  augmented  by  the  fact  that  it  is  a  part  of  an  instrumentality 
of  interstate  conmierce.^  But  in  enforcing  a  valid  tax  imposed  on 
property  of  a  telegraph  company  within  the  State,  an  injunction 


States  held  that  the  tax  was  within 
the  power  of  the  State  and  validlv 
levied.  Blr.  Justice  MiUer  said,  with 
reference  to  the  nature  of  the  tax, 
"  By  whatever  name  it  may  be  called, 
as  described  in  the  laws  of  Massachu- 
setts, it  is  essentially  an  excise  upon 
the  capital  of  the  corporation."  He 
further  said  on  this  subject.  "The 
tax  in  the  present  case,  though  nomi- 
nallv  upon  the  shares  of  the  capital 
stock  of  the  company,  is  in  effect  a 
tax  upon  that  or^mization  on  account 
of  property  owned  and  used  by  U  in 
MaasachuaeUBf  and  the  proportion  of 
the  length  of  its  lines  in  that  State  to 
their  entire  length  throughout  the 
whole  country  is  made  the  basis  for 
ascertaining  the  value  of  that  prop- 
erty." As  to  the  claim  for  exemption 
in  respect  to  lines  constructed  on  post- 
roads,  he  said :  "  While  the  State  could 
not  interfere  by  any  specific  statute 
to  prevent  a  corporation  from  placing 
its  lines  along  these  post-roads,  or  stop 
the  use  of  them  after  they  were  placed 
there,  nevertheless,  the  company  re- 
ceiving the  benefit  of  the  laws  of  the 
State  for  the  protection  of  its  property 
and  its  rights,  is  liable  to  be  tiuced 
upon  its  real  and  personal  proper^ 
as  any  other  person  would  be.  It 
never  could  have  been  intended  by 
the  Congress  of  the  United  States,  in 
conferring  upon  a  corporation  of  one 
State  the  authority  to  enter  the  terri- 
tory of  any  other  State  and  erect  its 
poles  and  lines  therein,  to  establish 
the  proposition  that  such  a  company 
owed  no  obedience  to  the  laws  of  the 
State  into  which  it  thus  entered,  and 
was  under  no  obligation  to  pay  its 
fair  proportion  of  the  taxes  necessary 
to  its  support." 

By  a  statute  of  Mississippi  an 
annual  tax  of  $3000  was  imposed  on 
each  telegraph  company  operating 
within  the  State  one  thousand  miles  or 
more  of  wire,  and  on  each  telegraph 
company  operating  within  the  State 
less  than  one  thousand  miles  of  wire 
a  tax  of  one  dollar  per  mile,  and  the 


tax  thus  levied  was  ''in  lieu  of  all 
other  State,  county,  and  municipal 
taxes."  The  defendant  company  oper- 
ated within  the  State  391.28  miles 
of  wire,  and  a  'tax  of  $391.28  was 
levied  thereon.  Suit  was  brought 
against  the  company  for  two  years' 
taxes.  The  court  held  that  although 
the  tax  was  in  name  a  "  privilege  tax," 
and  sustained  by  the  courts  of  the 
State  as  such,  yet  it  was  in  substance 
a  tax  on  property  within  the  State,  and 
valid.  Postal  Tel.  Cable  Co.  v,  Adams, 
155  U.  S.  688,  697.  Mr.  Chief  Justice 
Fuller  said:  "In  the  case  at  bar  the 
Supreme  Court  [of  Mississippi],  in  its 
examination  of  the  liabihty  of  tiie 
plaintiff  in  error  for  the  taxes  in  quefr- 
tion,  said,  'It  will  be  thus  seen  at 
once  that  this  is  a  tax  imposed  upon 
a  telegraph  company,  in  lieu  of  all 
others,  as  a  pnvilege  tax,  and  its 
amount  is  graduated  accordmg  to  the 
amount  and  value  of  the  pK^)erty 
measured  b^  miles.  It  is  to  be  noticed 
that  it  is  m  lieu  of  all  other  taxes, 
State,  county,  municipal.  The  rear 
sonableness  of  the  imposition  appears 
in  the  record,  as  shown  by  the  second 
count  of  the  declaration  and  its  ex- 
hibits, whereby  the  appellant  seems  to 
be  biuxiened  m  this  wajr  with  a  tax 
much  less  than  that  wmch  would  be 
produced  if  its  property  had  been  sub- 
jected to  a  smgle  ad  valorem  tax.' 
This  exposition  of  the  statute  brings 
it  withm  the  rule  where  ad  valorem 
taxes  are  compounded  or -commuted - 
for  a  just  eqmvalent,  determined  by 
reference  to  the  amount  and  value  « 
the  property.  Being  thus  brought 
within  the  rule,  the  tax  becomes  sub- 
stantially a  mere  tax  on  property  and 
not  one  imposed  on  the  pnvilege  of 
doing  interstate  business.  The  sub- 
stance and  not  the  shadow  determines 
the  validity  of  the  exercise  of  the 
power." 

'  Western  Un.  Tel.  Co.  v.  Missouri, 
190  U.  S.  412,  aff'g  165  Mo.  502; 
supra,  ii  1359-1361. 
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cannot  issue  to  restrain  it  from  doing  any  business  within  the  State 
by  reason  of  its  default  in  payment.  The  tax  must  be  collected  by 
other  methods,  such  as  the  ordinary  means  of  enforcing  judgments.^ 

§  1363.  IntoniUte  Oommerce;  Intexieating  Liquors.  — It  has  often 
been  held  that  State  legislation  which  prohibits  the  manufacture  of 
spirituous,  malt,  vinous,  fermented,  or  other  intoxicating  liquors 
within  the  limits  of  the  State,  to  be  there  sold  or  bartered  for  general 
use  as  a  beverage,  does  not  necessarily  infringe  any  right,  privilege, 
or  immunity  secured  by  the  Constitution  of  the  United  States,  or 
by  the  amendments  thereto.'  But  such  intoxicating  liquors  are 
subjects  of  commercial  intercourse,  exchange,  barter,  and  tra£Sc  be- 
tween nadon  and  nation,  and  between  State  and  State,  like  any 
other  commodity  in  which  a  right  of  traffic  exists,  and  are  so  recog- 
nized by  the  usages  of  the  commercial  world,  the  laws  of  Congress, 
and  the  decisions  of  courts.  Hence,  prior  to  the  enactment  by 
Congress  in  1890  of  the  Wilson  Act,  shortly  to  be  referred  to,  it  was 
not  within  the  power  of  a  State  to  prevent  the  introduction  into  its 
limits,  or  the  sale  therein  in  the  original  package,  of  liquors  manu- 
factured in  and  brought  from  another  State,  because  such  a  statute 
was  then  an  unauthorized  interference  with  interstate  commerce.' 
But  by  an  act  of  Congress,  commonly  known  as  the  Wilson  Act, 
approved  August  8,  1890,^  it  was  enacted  "  that  all  fermented,  dis- 
tilled, or  other  intoxicating  liquors  or  liquids,  transported  into  any 
State  or  Territory,  or  remaining  therein  for  use,  consumption,  sale, 
or  storage  therein,  shall,  upon  arrival  in  such  State  or  Territory, 
be  subject  to  the  operation  and  effect  of  the  laws  of  such  State  or 
Territory  enacted  in  the  exercise  of  police  powers,  to  the  same 
extent  and  in  the  same  manner  as  though  such  liquids  or  liquors 

*  Western  Uii.  Td.  Co.  v,  liassar  purpose  of  revenue  and  is  not  an  at- 

chusetts,  126  U.  S.  630,  664:   Matter  tempted  exercise  of  the  police  power. 

of  Pennss^vania  Td.  Co.,  48  N.  J.  Eq.  The  regulation  of  the  sale  of  intoxicat- 

91.  ing  liquors,  as  an  exercise  of  the  police 

•  Bartemc^er   r.    Iowa,    18   WaU.  power,  is  a  matter  for  State  control. 

(U.  S.)  129;  Beer  Co.  v.  Massaohusetto,  Afatter  of  Heff,  197  U.  S.  488,  605. 
97  TJ.  S.  26,  33;   Tieman  v.  Rinker,        *  Bowman  v.  Chicago  &  N.  W.  R. 

102  U.  S.  123;  Mugler  v.  Kansas,  123  Co.,  126  U.  S.  465;   Leisy  v.  Hardin, 

U.  S.  623;  Kidd  v.  Pearson,  128  U.  S.  136  U.  S.  100;  Lyng  v.  Michigan,  136 

1;    Eilenbecker  v.  Plymouth  Coimty,  U.  S.  161;   Vance  v.  Vandercook  Co. 

134  U.  8.  31:   In  re  Rahrer,  140  U.  8.  (No.  1),  170  U.  8.  438.  444;    Adams 

646,  656;    Vance  v.  Vandercook  Co.  Express  Co.  v,  Kentucky,  206  U.  8. 

(No.  1),  170  U.  8.  438,  444;    Blatter  129,  136;  Adams  Express  Co.  v.  Ken- 

of  Heff,   197  U.  8.  488^   606.     The  tucky,  214  U.  8.  218,  222,  rev'g  124 

Ucenee  exacted  by  the  Nahonal  Govemr  Ky.  182. 
ment,  as  a  condition  of  the  sale  of  in-        *  26  U.  8.  Stat.  313. 
tozicating  liquors,   is  solely  for  the 
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had  been  produced  in  such  State  or  Territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  introduced  therein  in  original 
packages  or  otherwise."  This  statute  is  a  constitutional  exercise 
of  the  legislative  powers  of  Congress/  From  the  time  such  liquors 
are  introduced  into  a  State  or  Territory  from  another  State,  whether 
in  original  packages  or  otherwise,  they  are  subject  to  the  operation 
of  such  then  existing  laws  as  have  been  properly  enacted  in  the  exer- 
cise of  its  police  powers.'  Hence,  from  that  time  liquors,  even  in 
the  hands  of  the  consignee  and  in  the  original  package,  are  sub- 
ject to  a  law  prohibiting  the  sale  thereof  and  providing  for  the  pun- 
ishment of  persons  violating  the  provisions  of  the  statute.'  But  this 
statute,  properly  construed,  is  not  intended  to  operate  upon  intoxi- 
cating liquors  whilst  in  transit  from  one  State  to  another,  and 
under  its  provisions  a  State  cannot  prevent  the  delivery  within  the 
State  by  the  carrier  to  the  consignee  of  such  liquors  in  the  original 
package,  although,  after  such  delivery,  the  State  has  the  power  to 
prohibit  the  sale  thereof,  even  in  the  original  package.^  As  an  in- 
cident to  its  police  power,  a  license  tax  may  be  imposed  by  the  State 
upon  the  sale  of  liquors  within  the  State;  and  under  the  Wilson  Act 
the  State  may  exact  a  license  tax  from  a  travelling  salesman  for  the 
privilege  of  selling  within  the  State  liquors  which  are  the  product 
of  and  are  to  be  brought  from  another  State.*^  Under  the  Wilson 
Act,  and  by  virtue  of  its  police  power,  the  State  may  also  prohibit 
the  sale  of  such  liquors  within  its  limits  without  the  payment  of  a 
license  tax,  although  such  sale  be  made  over  the  bar  on  board  a 
steamship  in  navigable  waters  within  the  State  and  whilst  the  vessel 
is  engaged  in  interstate  commerce.* 

§  1364  (745).  State  Taxes  on  Foreign  Oorporatioiui.  —  It  is  well 
settled  that  a  corporation  is  not  a  citizen  within  the  meaning  of  that 
provision  of  the  Federal  Constitution  which  declares  that  the  citi- 
zens of  each  State  shall  be  entided  to  all  privileges  and  inmiunities 
of  citizens  in  the  several  States.^    In  the  same  manner  that  a  State 

^  In  re  Rahrer,  140  U.  S.  545.  Adams  Express  Co.  v,  Kentucky.  206 

>  In  re  Rahrer,  140  U.  S.  545.  U.    S.   129;    Adams  Express  Co.  v. 

»  In  re  Rahrer,  140  U.  S.  545,  rev'g  Kentucky,  214  U.  S.  218,  rev'g  124 

43  Fed.  Rep.  556.  Ky.  182.    See  also  Scott  v.  Donald, 

*  Rhodes  v.  Iowa,  170  U.  S.  412,  165  U.  S.  58. 
rev'g  90  Iowa,  496;  Vance  v.  Vander-       •  Delamater  v.  South  Dakota,  206 

cook   Co.    (No.    1),    170   U.   S.   438;  U.  S.  93,  aff'g  20  S.  Dak.  23;  Phillips 

American  Express  Co.  v.  Iowa,   196  v.  Mobile,  208  U.  S.  472,  aff'g  146  Ala. 

U.  8.  133,  rev'g  118  Iowa,  447;  Adams  158.    See  also  Reymann  Brewing  Co. 

Express  Co.  v.  Iowa,  196  U.  S.  147;  v.  Brister,  179  U.  S.  445. 
Pabst  Brewing  Co.  v.  Crenshaw,  198        •  Foppiano  v.  Speed,  199  U.  S.  601. 
U.  S.  17;  Heyman  v.  Southern  R.  Co.,        »  U.  S.  Const.,  art.  iv.  §  2;  Paul  v. 

203  U.  S.   270,   rev'g   118  Ga.   616;  Virginia,  8  WaU.  (U.  S.)  177;    Phila- 
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may  impose  such  conditions  and  qualifications  as  it  deems  proper 
upon  the  corporate  existence  and  privileges  of  its  own  creations,  so 
a  corporation  created  by  one  State  can  transact  business  which  is 
not  interstate  commerce,  or  federal  in  its  character,  in  another  State 
onlj  with  the  consent,  express  or  implied,  of  the  latter  State;  and 
sudi  consent  may  be  accompanied  by  such  conditions  as  the  latter 
State  may  think  fit  to  impose,  provided  they  are  not  repugnant  to 
the  Constitution  or  laws  of  the  United  States,  or  inconsistent  with 
those  rules  of  public  law  which  secure  the  jurisdiction  and  authority 
of  each  State  free  from  encroachment  by  all  others,  or  that  principle 
of  natural  justice  which  forbids  condemnation  without  opportunity 
for  defence.*     Hence,  in  the  case  of  foreign  corporations,  whose 


ddphia  Fire  Assoc,  v.  New  York,  119 
U.  8.  110,  117;  Pembina  Min.  Co.  v, 
Peimsylvazlia,  125  U.  S.  181;  State  v. 
Travelers'  Ins.  Co.,  73  Conn.  255,  273; 
State  V.  Lathrop,  10  La.  An.  398; 
Tolerton  &  S.  Co.  v,  Barck,  84  Aiinn. 
497;  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  382,  397,  aff'd  172  U.  S.  557; 
Anc^o-American  Provision  Co.  v.  Davis 
Pirov.  Co.,  169  N.  Y.  506,  511. 

1  Lafayette  Ins.  Co.  v.  French,  18 
How.  (U.  S.)  404,  407;  Paul  v.  Vir- 
ginia, 8  Wall.  (U.  S.)  177;   Ducat  v. 

aSgo,  10  Wall.  or.  s.)  410;  st. 

Clair  V.  Cox,  106  U.  S.  350,  356;  Pem- 
bina Min.  Co.  V.  Pennsylvania,  125 
U.  S.  181;  Maine  v.  Grand  Trunk  R. 
Co.,  142  U.  S.  217,  228;  Ashl^  v. 
Ryan,  153  U.  S.  436;  Hooper  v,  Cali- 
fornia, 155  U.  S.  648,  652,  655;  Postal 
Td.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  696;  New  York  v.  Roberts,  171 
U.  S.  658;  Orient  Ins.  Co.  v,  Daggs, 
172  U.  S.  557,  aff'g  136  Mo.  382; 
Watera-Piepce  Oil  Co.  v,  Texas,  177 
U.  S.  28;  New  York  L.  Ins.  Co.  v. 
Cravens,  178  U.  S.  389,  401,  aff'g  148 
Mo.  583;  Hancock  Mut.  L.  Ins.  Co. 
V.  Warren,  181  U.  S.  73,  76;  Cable  v. 
United  States  L.  Ins.  Co.,  191  U.  S. 
288;  Security  Mut.  L.  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246;  Oakland  Sugar 
liiU  Co.  V,  Wolf  Co.,  118  Fed.  Rep. 
239,  244;  State  v.  Ins.  Co.  of  North 
.^nerica,  115  Ind.  257;  Scottish  Un. 
A  Nat.  Ins.  Co.  v.  Herriott,  109  Iowa, 
606,  613,  616;  Nelson  v,  Nederland 
L.  Ins.  Co.,  110  Iowa,  60Q,  604; 
Phcenix  Ins.  Co.  v,  Welch,  29  Kan. 
672;  Moline  Plow  Co.  v.  Wilkinson, 
106  Mich.  57;  Pollock  v.  German  F. 
Ins.  Co.,  132  Mich.  225;  Tolerton  & 
S.  Co.  V.  Barek,  84  Minn.  497;  Heile- 


mann  Brewing  Co.  v.  Peimeisl,  85 
Minn.  121;  State  v.  Standard  Oil  Co., 
194  Mo.  124,  149;  McCully  v,  Chicago, 
B.  &  Q.  R.  Co.,  212  Mo.  1,  55;  State 
V.  Fleming,  70  Neb.  523,  524;  Ez 
parte  Cohn,  13  Nev.  424,  426;  Anglo- 
American  Provision  Co.  v,  Davis  Prov. 
Co.,  169  N.  Y.  506,  510;  Common- 
wealth V.  New  York,  L.  E.  &  W.  R. 
Co.,  129  Pa.  463,  476;  State  v.  United 
States  Mut.  Accident  Assoc.,  67  Wis. 
624,  630;  Ashland  Lumber  Co.  v. 
Detroit  Salt  Co.,  114  Wis.  66. 

A  State  may  discriminate  between 
her  own  corporations  and  those  of 
other  States  desirous  of  transacting 
business  within  her  jurisdiction,  and 
the  nature  and  degree  of  discrimina- 
tion rests  with  the  State,  subject  only 
to  such  limitations  on  her  sovereignty 
as  ma^  be  found  in  the  fimdamental 
law  of  the  Union.  Ducat  v.  Chicago, 
10  WaU.  (U.  S.)  410.  See  also  New 
York  V.  Roberts,  171  U.  S.  658,  662; 
Scottish  Un.  &  Nat.  Ins.  Co.  v.  Her- 
riott, 109  Iowa,  606,  613.  But  al- 
thou^  the  State  may  impose  differ- 
ent liabilities  or  conditions  on  foreign 
corporations  from  those  imposed  on 
domestic  corporations,  a  atattUe  which 
provides  that  foreign  corporations  8?iaU 
vay  a  fee  based  on  the  capital  stock 
tor  the  privilege  of  entering  the  State 
and  doing  business  therein,  and  there- 
upon sluul  be  subject  to  all  the  lia- 
bilities and  restrictions  of  domestic 
corporations,  has  been  held  to  amount 
to  a  contract  vnih  foreign  corvorationa 
complying  therewith  that  tney  will 
not  be  subjected,  during  the  period 
for  which  they  are  admitted,  to 
greater  liability  than  those  imposed 
on    domestic    corporations;     and    a 
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business  is  not  exclusively  interstate  commerce,  a  State,  having  the 
power  to  exclude  entirely,  has  the  power  to  impose,  as  a  condition 
of  the  privilege  of  doing  business  within  its  boundaries,  the  payment 
of  a  tax  as  a  license  fee  or  a  sum  proportioned  to  the  amount  of  its 
capital  by  way  of  tax  on  the  franchise  or  privilege  of  transacting 
business  within  the  State.'    But  it  is  important  to  bear  in  mind  that 


svbsequerU  statute  impoaing  a  higher 
annual  license  fee  on  foreign  than  on 
domestic  corporations  for  the  privi- 
lege of  continuing  to  do  business  was 
hdd  to  be  void  aa  impairing  the  Migor 
Hon  of  such  contrad  as  to  those  cor- 
porations which  had  paid  the  entrance 
tax  and  received  permits  to  do  busi- 
ness. It  was  also  held  that  such 
increased  tax  could  not  be  justified 
under  the  power  to  alter,  amend,  and 
repeal  reserved  by  the  State  Constitu- 
tion. American  Smelting  &  Refining 
Co.  V.  Colorado,  204  U.  S.  103,  rev'g 
30  Colo.  275. 

A  single  act  of  business  within  a 
State,  as  where  a  corporation  of  Ohio 
contracted  in  Colorado  to  manufac- 
ture machinery  at  its  place  of  busi- 
ness in  Ohio  and  to  deliver  it  in  Ohio, 
is  not  carrying  on  business  within  a 
State  withm  the  meaning  of  a  stat- 
ute requiring  the  filing  of  certificates 
showing  the  place  of  business  of  forei^ 
corporations,  Ac.,  before  doing  busi- 
ness within  the  State.  Cooper  Bffg. 
Co.  V.  Ferguson,  113  U.  S.  727.  See 
also  Allgeyer  v.  Louisiana,  165  U.  S. 
578;  State  v,  Williams.  46  La.  An. 
922;  Oakland  Sugar  Mill  Co.  v.  Wolf 
Co.,  118  Fed.  Rep.  239.  245, 

»  Pembina  Min.  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181 ;  Horn  Silver  Mm. 
Co.  V.  State,  143  U.  S.  305;  Maine  v. 
Grand  Trunk  R.  Co.,  142  U.  S.  217, 
227,  228;  New  York  v.  Roberts,  171 
U.  S.  658;  Singer  Mfg.  Co.  v,  Wright, 
33  Fed.  Rep.  121;  Southern  Cotton 
Oil  Co.  V.  Wemple,  44  Fed.  Rep.  24; 
Manchester  Fire  Ins.  Co.  v.  Herriott, 
91  Fed.  Rep.  711,  719. 

Decisions  of  State  Courts:  Phoenix 
Carpet  Co.  v.  State,  118  Ala.  143; 
Southern  Car  &  Foundry  Co.  v.  State, 
133  Ala.  624;  American  Smelting  & 
Ref'g  Co.  V,  People,  34  Colo.  240; 
Ducat  V.  Chidetgo,  48  111.  172;  Cincm- 
nati  Mut.  Health  Assoc,  v,  Rosenthal, 
55  ni.  85;  Western  Un.  Tel.  Co.  v. 
Lieb,  76  111.  172;  Hughes  v,  Cairo,  92 
111.  339;  Walker  v.  Sprinsfield,  94  111. 
364;  Raymond  v.  Hartford  F.  Ins.  Co., 


196  lU.  329;  State  v.  Ins.  Co.  of  North 
America,  115  Ind.  257;  State  v. 
Fidelity  &  C.  Co.,  77  Iowa,  648; 
Scottisn  Un.  &  Nat.  Ins.  Co.  v.  Her- 
riott, 109  Iowa,  606;  Leavenworth  v. 
Booth,  15  Kan.  627;  Phoenix  Ins.  Co. 
V.  Wdch,  29  Kan.  672;  Common- 
wealth V,  Milton,  12  B.  Mon.  (Ky.) 
212;  Southern  Bldg.  &  Loan  Assoc,  v. 
Norman,  98  Ky .  294 ;  State  v.  Lathrop, 
10  La.  An.  398;  State  v.  Fleming,  70 
Neb.  523;  State  v.  Ins.  Co.  of  North 
America,  71  Neb.  320;  Aachen  &  M. 
F.  Ins.  Co.  V.  Omaha,  72  Neb.  518; 
ExparU  Cohn,  13  Nev.  424;  Tatem 
r.  Wright,  23  N.  J.  L.  429;  Lumber- 
ville  Delaware  Bridge  Co.  v.  State 
Assessors,  55  N.  J.  L.  529,  535,  536; 
Tide-Water  Pipe  Co.  v.  State  Assess- 
ors, 57  N.  J.  L.  516,  aflf'd  59  N.  J.  L. 
269;  People  v.  Wemple,  131  N.  Y. 
64;  People  v.  Roberts,  152  N.  Y.  59; 
aff'g  11  N.  Y.  App.  Div.  310;  People 
V.  Barker,  157  N.  Y.  159;  People  v. 
Roberts,  158  N.  Y.  168,  rev'g  29  N.  Y. 
App.  Div.  585;  People  v.  Barker,  23 
N.  Y.  App.  Div.  524,  aff'd  155  N.  Y. 
665;  People  v.  Roberts,  36  N.  Y.  App. 
Div.  597;  Commonwealth  v.  New  York, 
L.  E.  &  W.  R.  Co.,  129  Pa.  463,  rev'd 
153  U.  S.  628;  Slaughter  v.  Common- 
wealth, 13  Gratt.  (Va.)  767. 

In  Philadelphia  Fire  Assoc,  v.  New 
York,  119  U.  S.  110,  a  Pennsulvania 
insurance  company  transactedf  busi- 
ness in  New  York,  receiving,  imtil  1882, 
certificates  of  authority  to  do  so  from 
the  proper  State  officers,  pursuant  to 
the  statutes  of  New  York.  A  statute 
of  New  York  declared  that  whenever  a 
similar  New  York  corporation  should 
be  required  by  the  laws  of  another 
State  to  pav  a  greater  license  fee  than 
the  laws  of  New  York  then  required 
from  similar  corporations  of  such  other 
State,  all  compuiies  of  such  other  State 
should  pay  in  New  York  a  license  fee 
equal  to  that  imposed  by  such  other 
State  on  New  York  companies.  Penn- 
sylvania passed  a  statute  imposing 
such  a  license  fee,  and  in  1882,  after 
the  plaintiff  company  had  been  ad- 
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the  decisions  of  the  United  States  Supreme  Court  uniformly  recognize 
that  there  are  exceptions  to  the  rule,  which  exceptions  embrace  cases 

mitted  to  transact  busmess,  the  New  York  v.  Roberts,  171  U.  S.  658.    Mr. 

York  insurance  department  required  Justice    Shirtu,    who    delivered    the 

the  company  to  pay  as  a  license  fee  a  opinion  of  the  court,  said,  "  From  the 

tax  similar  to  that  exacted  by  Pennsyl-  very  nature  of  the  tax,  being  laid  as  a 

vania  from  similar  New  York  corpora-  tax  upon  the  franchise  of  doing  buai- 

tions.    It  was  hdd  that  the  insurance  ness  as  a  corporation,  it  cannot  be 

company  could  not,    of  right,    come  affected  in  any  way  by  the  character  of 

withm  the  jurisdiction  of  New  York  the  property  m  which  its  capital  stock 

until  admitted  by  the  State  or  on  a  is  invested.       A  State  may  impose  a 

compliance  with  the  condition  of  ad-  licerwe  tax  upon  a  foreign  corporation 

miasion  imposed,  vis.,  the  payment  of  for  the  vrivUege  of  keeping  an  office 

the  license  fee,  and  that  the  tax  was  within  the  State  for  its  convenience, 

properly  levied.  Pembina  llining  Co.  v,  Pennsylvania, 

In  Maine  v.  Grand  Trunk  R.  Co.,  125  U.  S.  181.  But  not  when  the  cor- 
142  U.  S.  217,  227,  228,  in  sustaining  a  poration  is  a  railroad  company  en- 
tax  imposed  upon  a  foreign  corpora-  gaged  in  the  transaction  of  irUeratate 
tion  for  the  privilege  of  exercising  its  commerce.  McCall  v.  California,  136 
franchise  within  the  State  of  Maine,  U.  S.  104;  Norfolk  &  W.  R.  Co.  v. 
Mr.  Justice  Fidd,  who  delivered  the  Pennsylvania,  136  U.  S.  114.  See  also 
opinion  of  the  court  said:  "As  the  Clyde  S.  S.  Co.  v.  Charleston,  76  Fed. 
granting  of  the  privilege  rests  entirely  Rep.  46. 

within   the   discretion   of   the   State,  I^ew  York  Tax  Law  on  Foreign  Cor- 

whether  the  corporation  be  of  domestic  porations .  Under  the  New  York  statute, 

or  foreign  origin,  it  may  be  conferred  jurisdiction  to  tax./orei^  corporations 

upon   such   conditions,   pecuniary   or  depends   upon  the  existence  of  two 

otherwise,  as  the  State  in  its  judgment  concurring  conditions,   viz.,   that  the 

may  deem  most  conducive  to  its  inter-  corporation  sought  to  be  taxed  shall 

ests  or  policy.    It  may  require  the  pay-  be  " doing  business"  in  the  State,  and 

ment  into  its  treasury,  each  year,  of  a  that  its  capital  or  some  portion  thereof 

specified  sum,  or  may  apportion  the  shall  be  "employed  within  this  State." 

amount  exacted  according  to  the  value  People  v.  Campbell,   139   N.   Y.  68; 

of  the  business  permitted  as  disclosed  People  v.  Roberts,  154  N.  Y.  1.    The 

by  its  gains  or  receipts  cd  the  present  Question  whether  a  foreign  corporation 

or  past  years.    The  character  of  the  aoea  business  within  the  State  must  be 

tax,  or  its  validity,  is  not  determined  determined  from  the  actual  character 

by  the  mode  adopted  in   fixing   its  of  the  business  carried  on  and  not  from 

amoimt  for  any  specificperiod  or  t^e  the  existence  of  any  imexercised  power 

times  of  its  payment.    The  whole  field  reserved  to  it  by  its  contracts,  or  by 

of  inquiry  into  the  extent  of  revenue  the  fact  that  it  possesses  the  natural 

from  sources  at  the  command  of  the  cor-  and  contractual  right  to  carry  on  such 

poration  is  open  to  the  consideration  business.    People  v,  American  Bell  Tel. 

of  the  State  m  determining  what  may  Co.,  117  N.  Y.  241.    Where  the  busi- 

be  justly  exacted  for  the  privilege."  ness  of  a  foreign  corporation  transacted 

The  State  of  New  York  may  impose  within   the  State  mcludes   both   the 

upon  a  corporation  of  Michigan,  whose  manufacture  and  sale  of  goods  and  is 

manufactory  is  situated  in  Michigan,  so  conducted  as  to  be  intended  by  it  to 

but  which  has  a  warehouse  and  depot  be  a  permanent  and  continuous  busi- 

in    New    Ycak   where   the   company  ness,  the  corporation  is  taxable  under 

keeps  on  hand  varying  quantities  of  the  statute.     People  v.   Barker,   157 

its  manufactured  produce  for  sale  at  N.  Y.  159,  modifying  31  N.  Y.  App. 

wholesale  in  the  original  packages,  a  Div.  263.    Contribution  by  a  foreign 

tax   upon   its  franchise   on   business  corporation  to  the  capital  stock  of  a 

computed   upon  the  amount  of  the  limited  partnership  doing  business  in 

capital    stocK    employed    within  the  New  York  is  the  transaction  of  busi- 

State;  and  the  fact  tnat  manufactur-  ness  and  the  investment   of  capital 

ing  corporations  of  New  York  are  not  within  the  State  within  the  meaning 

subjected  to  this  tax  is  not  an  illegal  of   the  statute.     People  v.   Roberts, 

discrimination.    The  tax  levied  is  not  152  N.  Y.  59,  aff'g  11  N.  Y.  App.  Div. 

a  tax  upon  interstate  commerce.    New  310.     A   foreign  corporation  owning, 
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where  a  corporation  created  by  one  State  rests  its  right  to  enter  an- 
other and  to  engage  in  business  therein  upon  the  Federal  nature  of 

managing  and  renting  an  oMce  huildr-  verUaing  patronage  far  a  foreign  cor^ 
ing  in  the  citv  of  New  YorK  is  liable  poration  and  collecting  upon  such  con- 
to  license  and  franchise  tax  as  a  cor-  tracts  is  not  the  emplo^ent  of  capital 

within  the  Stat<3  within  the  meaning 
of  the  statute.  People  v.  Roberts,  30 
N.  Y.  App.  Div.  160.  Where  the  only 
business  transacted  is  the  soliciting 
of  orders  through  agents  and  their 
orders  are  filled  from  the  factory  of 
the  foreign  corporation  in  another 
State,  the  fact  that  the  coiporation 
keeps  samples  of  considerable  value 
in  an  office  in  New  York  which  it 
leased,  and  a  bank  account,  does  not 
make  it  liable  to  taxation  here,  since 
these  are  merely  incidental  to  the 
soliciting  of  orders  and  making  sales. 
People  V.  Roberts,  27  N.  Y.  App.  Div. 
455.  A  foreign  corporation  aoea  not 
emvloy  ifo  capUal  within  New  York 
altnough  it  bias  an  office  therein  in 
charge  of  a  salaried  agent  when  the 
office  is  maintained  simply  as  a  con- 
venient meeting  place  for  its  patrons 
for  the  discussion  of  questions  prelim- 
inary to  the  making  of  contracts,  the 
contracts  themselves  being  in  every 
case  executed  at  the  home  office  and 
the  rent  of  the  office  and  salary  of  its 
agent  being  paid  by  checks  drawn 
upon  a  bank  ot  another  State.  People 
V.  CampbeU,  139  N.  Y.  68.  A  foreign 
manufacturing  corporation  does  not  do 
busineea  within  the  State  although  it 
rents  part  of  a  building  in  New  York 
and  maintains  an  office  there  kept  by 
a  selling  agent  from  which  are  dis- 
tributed samples  of  trifling  value  to 
customers  ana  to  travelling  agents,  the 
latter  of  whom  were  paid  from  that 
office.  People  v,  Roberts,  8  N.  Y.  App. 
Div.  201.  See  also  People  v.  Wells, 
98  N.  Y.  App.  Div.  82,  atf'd  182  N.  Y. 
553.  But  a  corporaHon  does  Imsiness 
within  the  State  and  emplo^^  its  capital 
therein  where  it  has  a  salaried  manager 
and  officer  force  in  New  York,  keeps  a 
bank  account  there,  and  maintjiinft 
warerooms  in  New  York  in  which  the 
company  keeps  for  sale  an  average  of 
$50,000  worth  of  goods  manufactured 
in  another  State  and  emplovs  and  dis- 
charges in  New  York  travelling  sales- 
men who  sell  goods  throughout  that 
State,  a  considerable  percentage  of 
such  goods  being  delivered  from  the 
New  York  establishment.  People  v. 
Feitner,  49  N.  Y.  App.  Div.  108.  A 
foreign  manufacturing  company  which 


poration  having  its  capital  employed 
within  the  State.  People  v.  Miller, 
181  N.  Y.  328,  aff'g  98  N.  Y.  App.  Div. 
584.  See  also  People  v.  Glynn,  194 
N.  Y.  387,  aff'g  127  N.  Y.  App.  Div. 
933.  GoodwiU  of  the  business  of  a 
foreign  corporation  which  transacts 
business  only  in  New  York,  and  merely 
has  a  corporate  charter  from  another 
State,  is  to  be  included  in  the  capital 
of  the  corporation  employed  within 
the  State.  People  v,  Roberts,  159 
N.  Y.  70,  rev'g  35  N.  Y.  App.  Div. 
624.  Book  accounte  of  credits  and  bills 
receivable  for  goods  sold  in  New  York 
in  the  course  of  the  transaction  of 
business  there  are  to  be  included  in 
computing  the  capital  employed  within 
the  State.  People  v.  Barker,  23  N.  Y. 
App.  Div.  524,  aff'g  155  N.  Y.  665. 
Surplus  earnings  of  a  foreign  corpora- 
tion carrying  on  a  portion  of  its  ousi- 
ness  in  New  York  invested  in  real 
estate  in  New  York,  but  not  occupied 
by  it  or  used  by  it  in  transacting;  its 
ordinary  business,  do  not  constitute 
capital  employed  within  the  State 
and  are  not  taxable  as  such.  People 
V,  Wemple,  150  N.  Y.  46.  Massa- 
chusetts corporation  manufacturing  and 
licensing  others  to  use  telephones  does 
not  do  business  in  New  York  by  licensing 
the  use  of  telephones  within  the  State 
and  furnishing  telephones  to  the  licen- 
sees. People  V.  American  Bell  Tel.  Co., 
117  N.  Y.  241.  Aforeian  corporation 
whose  capital  is  invested  in  the  stock 
and  bonds  of  another  foreign  corpora- 
tion doing  business  wholly  out  of  New 
York  and  whose  whole  income  is  derived 
from  such  investment  does  not  employ  its 
capital  vnthin  tine  State  within  the  mean- 
ing of  the  statute,  although  it  does 
business  within  the  State,  by  main- 
taining in  New  York  a  leased  office 
with  furniture,  officers,  and  clerks, 
where  it  receives  and  oistributes  the 
dividends  or  income  derived  from  its 
investment,  which  constitutes  its  whole 
business.  People  v.  Roberts,  154  N.  Y. 
1.  Employment  of  an  agent  to  solicit 
orders  in  New  York  is  not  doing  business 
within  the  State  within  the  meaning 
of  the  statute.  People  v,  Roberts,  22 
N.  Y.  App.  Div.  282.  Maintaining  an 
office  for  soliciting  and  securing  ad- 
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its  business.  As,  for  instance,  where  it  has  derived  its  being  from 
an  Act  of  Congress,  or  has  become  a  lawful  agency  for  the  perform- 
ance of  governmental  or  ^u(m-governmental  functions,  or  where  it 
is  necessarily  an  instrumentality  of  interstate  commerce  or  its  busi- 
ness constitutes  such  commerce,  and  is,  therefore,  fully  within  the 
paramount  authority  of  Congress.  In  these  cases  the  exceptional 
business  is  protected  against  interference  by  State  authority.^ 


mMntainB  a  sales  agency  in  New  York 
with  a  depot  or  warehouse  for  its  man- 
ufactuieSy  sells  a  large  portion  thereof 
in  the  State  and  delivers  them  to  officers 
there  and  keeps  large  sums  of  money 
oa  deposit  in  banks  of  the  State  for 
the  purpose  of  its  business,  does  buai- 
neas  and  employs  its  capital  within  the 
State  and  is  taxable.  People  v,  Wemple 
131  N.  Y.  64. 

^  Pembina  Min.  Co.  v,  Pennsyl- 
vania, 125  U.  S.  181, 100;  California  v. 
Central  Pac.  R.  Co.,  127  U.  S.  1; 
Hooper  v.  California,  155  U.  S.  648. 
652,  653.  per  Mr.  Justice  TF^ito;  Postal 
Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688, 
696. 

In  Crutcher  v.  Kentucky,  141  U.  S. 
47,  59,  where  a  license  tax  exacted  by 
a  State  of  the  agent  of  a.  foreign  express 
company  was  held  to  be  a  regulation 
of  interstate  commerce,  Mr.  Justice 
Bradley,  who  delivered  the  opinion  of 
the  court,  said:  "The  case  is  entirely 
different  from  that  of  a  foreign  cor- 
poration seeking  to  do  a  business 
which  does  not  belong  to  the  regulating 
power  of  Congress.  The  irhsurance  buei- 
ness,  for  example,  cannot  be  earned 
on  in  a  State  b^r  a  foreign  corporation 
witiiout  compl3ring  with  all  the  con- 
ditions imposed  by  the  legislature  of 
that  State.  So  with  regard  to  mantis 
facturing  corporations,  and  all  other 
corporations  whose  business  is  of  a  local 
anci  domestic  nature,  which  would  in- 
clude express  companies,  whose  busi- 
ness is  confined  to  points  and  places 
whdly  within  the  State."  The  hmita- 
tions  founded  upon  the  fact  that  the 
foreign  corporation  is  engaged  in 
interstaie  commerce  are  discussed  else- 
where in  this  treatise,  see  ante,  §§  1356- 
1362.  In  Western  Un.  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  rev'g  76  Kan. 
609,  and  Pullman  Co.  v.  Kansas,  216 
U.  8.  56,  rev'g  75  Kan.  664,  the  Su- 
preme Court  of  the  United  States  had 
mider  consideration  a  statute  of  Kan- 
sas which  provided  among  other 
thinga    that    corporations    of    other 


States,  including  those  engaged  in  inter- 
state commerce,  must,  as  a  condition 
precedent  to  the  right  to  transact  local 
business  in  Kansas,  ''pay  to  the  State 
Treasurer  of  Kansas,  for  the  benefit 
of  the  permanent  school  fimd,  a  char- 
ter fee  of  one-tenth  of  one  per  cent  of 
its  authorized  capital  upon  the  first 
one  hundred  thousand  dollars  of  its 
capital  stock,  or  any  part  thereof; 
and  upon  tne  next  four  hundred 
thousand  dollars,  or  any  part  thereof, 
one-twentieth  oi  one  per  cent;  and 
for  each  million  or  major  part  thereof 
over  and  above  the  smn  of  five  hun- 
dred thousand  dollars,  two  himdred 
dollars."  The  Western  Union  Tele- 
g^ph  Company,  a  New  York  corpora- 
tion, having  a  capital  of  $100,000,000, 
and  the  Pullman  Company,  a  corpora- 
tion of  Illinois,  having  a  capital  of 
$74^000,000,  both  engaged  in  Kansas 
in  mterstate  commerce,  resisted  the 
payment  of  this  tax.  The  Supreme 
Court  refxised  to  be  bound  by  mere 
forms  of  expression  in  the  statute  and 
declined  to  confine  the  effect  of  the 
statute,  as  expressed  therein,  to  the 
right  to  do  local  business.  It  held 
that  the  natural  and  reasonable  effect 
of  the  statute,  disregarding  mere 
forms  of  expression,  made  t£e  pay- 
ment by  the  Telegraph  Company  and 
the  Car  Company,  as  a  charter  fee,  of 
a  gfvea  per  cent  of  their  authorized 
capital,  representing,  as  that  capital 
clearly  dia,  all  of  the  business  and 
property  both  within  and  outside  of 
the  State,  a  condition  of  the  right  to 
do  local  business  in  Kansas,  was,  in 
its  essence,  not  simplv  a  tax  for  the 

Srivilege  of  doing  local  business  in  the 
tate,  but  a  biirden  and  tax  on  the 
companies'  interstate  business  and  on 
their  property  located  or  used  outside 
of  the  State.  Mr.  Justice  Harlan  said 
(216  U.  S.  37):  "The  statutory  re- 
auirement  that  the  Tele^ph  Company 
snail,  as  a  condition  of  its  right  to  en- 
gage in  local  business  in  Kansas,  first 
pay  into  the  State  school  fund  a  given 
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§  1365.  Due  Process  of  Law;  Ri^ht  to  Notice  and  Hearing.  —  What 
is  diie  process  of  law  within  the  provisions  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  and  similar  provisions  in  the 
Constitutions  of  the  respective  States  depends  on  circumstances, 
and  varies  with  the  subject  matter  and  the  necessities  of  the  situa^ 
tion.^    Although  due  process  of  law  within  the  meaning  of  the  Con- 

U.  S.  186;  Southern  Pac.  Co.  v. 
Denton,  146  U.  S.  202;  liartin  v. 
Baltimore  &  O.  R.  Co.,  151  U.  S.  673, 
684;  -Goldey  ^.  Morning  News,  156 
U.  S.  518,  523;  Barrow  Steamship  Co. 
V.  Kane,  170  U.  S.  100,  111;  Cable  v. 
United  States  L.  Ins.  Co.,  191  U.  S. 
288,  306,  307;  Secxirity  Mut.  L.  Ins. 
Co.  V.  Prewitt,  202  U.  S.  246;  Texas 
Land  Co.  v.  Worsham,  76  Tex.  556. 

'  "What  is  due  process  of  law  de- 
pends on  dreimistances.  It  varies 
with  the  subject  matter  and  the  neces- 
sities of  the  situation.  Thus  summary 
proceedings  suffice  for  taxes,  and  ex- 
ecutive decisions  for  exclusion  from 
the  coimtry."  Per  Mr.  Justice  Holmes 
in  Boyer  v,  Peabody,  212  U.  S.  78,  84, 
citing  Murray  v,  Hoboken  Land  &  Imp. 
Co.,  18  How.  (U.  S.)  272;  United 
States  V.  Ju  Toy,  198  U.  S.  253,  263. 

"That  clause  of  the  Fourteenth 
Amendment  is  found,  in  almost  identi- 
cal language,  in  the  several  State  Con- 
stitutions, and  is  intended  as  addi- 
tional security  against  the  furbitrary 
deprivation  of  life  and  property  and 
the  arbitrary  spoliation  of  property. 
Neither  can  be  taken  without  due 
process  of  law.  What  constitutes  tiiat 
process  it  may  be  difficult  to  define 
with  precision  so  as  to  cover  ail  cases. 
It  isj  no  doubt,  wiser,  as  stated  by  Mr. 
Justice  MiUer  in  Davidson  v.  New 
Orleans,  96  U.  S.  97,  104,  to  arrive 
at  its  meaning  '  b^  the  gradual  process 
of  judicial  inclusion  and  exclusion  as 
the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which 
such  decisions  may  be  founded.'  It 
is  sufficient  to  observe  here,  that  by 
'due  process'  is  meant  one  which, 
f oUowmg  the  terms  of  law.  is  appropri- 
ate to  the  case,  and  just  zo  the  parties 
to  be  afifected.  It  must  be  pursued  in 
the  ordinary  mode  prescribed  by  the 
law;  it  must  be  aoapted  to  the  end 
to  be  attained;  and  wherever  it  is 
necessary  for  the  protection  of  the 
parties,  it  must  give  them  an  opportu- 
nity to  be  heard  respecting  the  justice 
of  the  judgment  sought.  The  clause 
in    question    means,    therefore,    that 


per  cent  of  its  authorized  capital,  rep- 
resenting all  its  business  and  property 
everywhere,  is  a  burden  on  tne  com- 
paiiy's  interstate  commerce  and  its 
privilege  to  engage  in  that  commerce, 
m  that  it  makes  both  such  commerce, 
as  conducted  bv  the  company,  and  its 
property  outside  of  the  State,  contrib- 
ute to  the  support  of  the  State's 
schools.  Such  IS  the  necessary  effect 
of  the  statute,  and  that  result  cannot 
be  avoided  or  concealed  by  calling 
the  exaction  of  such  a  per  cent  of  its 
capital  stock  a  'fee'  for  the  privilege 
of  doing  local  business.  To  hold 
otherwise  is  to  allow  form  to  control 
substance.  It  is  easy  to  be  seen  that 
if  every  State  should  pass  a  statute 
similar  to  that  enacted  b}r  Kansas 
not  only  the  freedom  of  interstate 
commerce  would  be  destroyed,  the 
decisions  of  this  court  nullified  and 
the  business  of  the  country  thrown 
into  confusion,  but  each  State  would 
continue  to  meet  its  own  local  ex- 
penses not  only  bv  exactions  that 
directly  burden  such  commerce,  but 
by  taxation  upon  property  situated 
beyond  its  limits.  ...  It  is  of  the 
last  importance  that  the  freedom  of 
interstate  commerce  shall  not  be 
trammelled  or  burdened  by  local  regu- 
lations which,  under  the  guise  of  regu- 
lating local'  affairs,  really  burdfen 
rights  secured  by  the  Constitution  and 
laws  of  the  United  States.  While  the 
general  right  of  the  States  to  regulate 
their  strictly  domestic  affairs  is  fun- 
damental in  our  constitutional  system 
and  vital  to  the  integrity  and  perma- 
nence of  that  system,  that  right  must 
always  be  exerted  in  subordination 
to  the  granted  or  enumerated  powers 
of  the  general  government  and  not  in 
hostility  to  ri^ts  secm^  by  the  su- 
preme law  of  the  land." 

As  to  invalidity  of  stipulations 
imposed  by  a  State  as  a  condition  of 
doing  business  within  the  State  that  a 
foreign  corporation  shaU  not  remove  to 
a  Federal  Court  actions  against  U,  see 
Home  Ins.  Co.  v.  Morse,  20  Wall. 
(U.  S.)  445;   Barron  v.  Bumside,  121 
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stitution  implies  in  many  cases  notice  and  an  opportunity  to  be  heard, 
yet  this  right  does  not  uniformly  exist  in  the  imposition  and  collection 
of  taxes.  Of  the  different  kinds  of  taxes  which  the  State  may  impose 
there  are  many  of  which,  from  their  nature,  no  notice  can  be  given 
to  the  taxpayer,  nor  would  notice  be  of  any  possible  advantage  to 
him,  such  as  poll  taxes,  license  taxes  (not  dependent  upon  the  extent 
of  the  business),  and  generally  specific  taxes  on  things  or  persons 
or  occupations.  In  such  cases  the  legislature  in  authorizing  the 
tax  fixes  its  amount,  and  that  is  the  end  of  the  matter.  If  the  tax 
be  not  paid,  the  property  of  the  delinquent  may  be  sold,  and  he  may 
thus  be  deprived  of  his  property.  Yet  there  can  be  no  question  that 
the  proceeding  is  due  process  of  law,  as  there  is  no  inquiry  into  the 
wei^t  of  evidence  or  other  element  of  a  judicial  nature,  and  nothing 
could  be  changed  by  a  hearing  of  the  taxpayer.*    The  decisions  of 


there  must  be  no  proceeding  against 
life,  liberty,  or  property  which  may 
result  in  liie  deprivation  of  either, 
without  the  observance  of  those  gen- 
eral rules  established  in  our  system  of 
juri^rudence  for  the  security  of  pri- 
vate rights."  Per  Mr.  Justice  Field  in 
Hagar  v.  Reclamation  Dist.,  No.  108; 
111  U.  S.  701,  707,  708. 

^  Per  Mr.  Justice  Fidd  in  Hagar  v. 
Reclamation  Dist.,  Ill  U.  S.  701,  709. 
See  also  McMiUen  v,  Anderson,  95 
U.  S.  37;  Hodge  v.  Muscatine  County, 
196  U.  S.  276,  280,  aff'g  121  Iowa,  482; 
Lower  Kings  River  Reclamation  Dist. 
No.  531  V.  Phillips,  108  Cal.  306,  314; 
Carney  v.  People,  210  111.  434,  440; 
In  re  Smith,  104  Iowa,  199;  People  v, 
Reardon,  184  N.  Y.  431,  446;  People 
V.  Ronner,  185  N.  Y.  285,  293,  aff'g 
110  N.  Y.  App.  Div.  816;  Common- 
wealth V.  Lehigh  Val.  R.  Co.,  129  Pa. 
429,456. 

A  statute  <^  West  Virainia  made  it 
the  duty  of  the  owner  of  lands  to  place 
his  lands  on  the  tax  books  and  pro- 
vided that  "  when  for  any  five  succes- 
sive years  after  the  vear  1869,  the 
owner  of  any  tract  of  land  containing 
one  thousand  acres  or  more  shall  not 
have  been  charged  on  such  tax  books, 
then  by  operation  hereof  the  lands  shall 
be  forfeited  and  the  right  thereto  vested 
in  the  State."  It  was  held  that  the 
owner  of  the  land  was  chargeable  with 
notice  of  the  provisions  of  the  statute, 
and  that  he  was  not  deprived  of  his 
property  without  due  process  of  law, 
because  of  the  fact  that  he  did  not  re- 
eetve  any  notice  or  a  hearing  before 


forfeiture  was  effected.  State  v. 
Sponaugle,  45  W.  Va.  415.  See  also 
State  V.  Cheney,  45  W.  Va.  478;  State 
V,  Swann,  46  W.  Va.  128;  Davis  v. 
Living,  60  W.  Va.  431;  Stockton  v. 
Craig,  56  W.  Va.  464;  State  v,  Har- 
man,  57  W.  Va.  447;  Webb  v.  Ritter, 
60  W.  Va.  193;  State  v.  West  Branch 
Lumber  Co.,  64  W.  Va.  673;  State  v. 
King,  64  W.  Va.  546;  State  v.  King,  64 
W.  Va.  610;  s.  c.  svh,  nam.  King  i?. 
West  Virginia,  216  U.  S.  92;  Baldwin 
V,  Ely,  66  Wis.  171,  188,  192. 

"Exactly  what  due  process  of  law 
requires  in  the  assessment  and  collec- 
tion of  general  taxes  has  never  yet 
been  decided  by  this  court,  although 
we  have  had  frequent  occasion  to  hold 
that  in  proceedings  for  the  condemna- 
tion of  land  under  the  laws  of  eminent 
domain  or  for  imposition  of  special 
taxes  for  local  improvements,  notice 
to  the  owner  at  some  stage  of  the  pro- 
ceedings^ as  well  as  an  opportunity  to 
defend,  is  essential.  But  laws  for  the 
assessment  and  collection  of  general 
taxes  stand  upon  a  somewhat  different 
footing  and  are  construed  with  the  ut- 
most hberality,  sometimes  even  to  the 
extent  of  holding  that  no  notice  what- 
ever is  necessary."  Per  Mr.  Justice 
Broum  in  Turpin  v.  Lemon,  187  U.  S. 
51,  57.  The  le^slature  may  impose 
a  tax  on  the  privilege  or  right  to  carry 
on  a  business  and  no  notice  of  the 
assessment  or  levy  of  the  tax  is  neces- 
sary. The  legislature  may  also,  with- 
out any  notice  to  the  owner  of  the 
premises  where  the  business  is  carried 
on,  other  than  such  as  implied  in  the 
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the  Supreme  Court  of  the  United  States  do  not  disclose  any  limita^ 
tion  or  qualification  upon  the  power  of  the  legislature  to  enact  statutes 
imposing  taxes  and  prescribing  the  amount  which  shall  be  levied 
upon  property  without  notice  and  a  hearing  or  an  opportunity  to 
be  heard  to  the  taxpayer.  Where  an  Act  of  Congress  in  providing 
for  a  system  of  water  works  in  the  District  of  Columbia  directed 
that  assessments  for  laying  water  mains  should  be  at  the  rate  of  31.25 
per  linear  front  foot  against  all  lots  or  lands  abutting  upon  the  street, 
road,  or  alley  in  which  a  water  main  should  be  laid,  the  Supreme 
Court  of  the  United  States  held,  against  the  contention  of  a  property 
owner  that  he  was  entitled  to  notice,  that  the  statute  was  valid  and 
that  the  property  owner  was  not  entitled  to  notice  either  as  to  the 
creation  of  the  system  or  as  to  the  cost  thereof  to  the  property  owners, 
—  these  questions  being  determined  by  legislative  enactment,  —  or 
as  to  the  propriety  and  necessity  of  laying  water  mains  and  pipes  in 
the  street,  —  that  function  being  conferred  upon  the  commissioners 
of  the  district  and  the  bona  fide  exercbe  of  their  power  being  beyond 
review  by  the  courts.*    But  the  greater  part  of  money  which  is  raised 

by  direct  statutory  enactment,  and 
the  Supreme  Court  distinguished  be- 
tween taxes  or  assessments  levied  by 
a  legislative  body  having  full  authority 
over  the  subject  and  the  acts  of  com- 
missioners or  official  persons  to  be  ap- 
pointed under  municipal  ordinance  or 
regulations,  and  held  that  the  owners 
of  abutting  property  could  not  be 
heard  to  complain  that  they  were  not 
notified  of  the  improvement  or  given 
a  hearing  as  to  the  probable  cost 
thereof.  Mr.  Justice  Sniraa,  who  de- 
livered the  opinion  of  the  court,  said : 
"There  is  a  wide  difference  between  a 
tax  or  assessment  prescribed  b}r  a  legis- 
lative body  having  full  authority  over 
the  subject  and  one  imposed  by  a 
municipal  corporation  actmg  under  a 
limited  and  delegated  authority.  And 
the  difference  is  still  wider  between  a 
legislative  act  making  an  assessment 
and  the  action  of  mere  functionaries 
whose  authority  is  derived  from  mu- 
nicipal ordinances.  The  legislation  in 
question  in  the  present  case  is  that  of  the 
Congress  of  the  United  States  and  must 
be  considered  in  the  light  of  the  con- 
clusion so  often  announced  by  tiiis 
court,  that  the  United  States  possesses 
complete  jurisdiction  both  of  a  political 
and  municipal  nature  over  the  District 
of  Columbia.  By  this  le^slation  a 
comprehensive  system  regulating  the 
supply  of  water  and  the  erection  and 


enactment  of  the  statute,  make  such  tax 
a  Uen  on  the  property  in  which  the 
business  is  earned  on.  The  owner,  be- 
sides being  chargeable  with  knowledge 
of  the  law,  is  presumed  to  know  the 
business  there  carried  on,  and  to  have 
let  the  property  with  knowledge  that 
it  might  become  encumbered  by  a  tax 
imposed  on  such  business.  Hodge  v. 
Muscatine  County,  196  U.  S.  276,  281, 
aff'g  121  Iowa,  482.  See  also  Newton 
V,  McKay,  130  Iowa,  596,  598. 

^  In  Ptursons  v.  District  of  Colum- 
bia, 170  U.  S.  45,  51,  62,  an  Act  of 
Congress  of  1894  provided  that  "  here- 
after assessments  levied  for  laying 
water  mains  in  the  District  of  Colum- 
bia, shall  be  at  the  rate  of  $1.25  per 
linear  front  foot  against  all  lots  or 
lands  abutting  upon  the  street,  road, 
or  alley  in  which  a  water  main  shall  be 
laid."  A  property  owner  who  was  sub- 
jected to  such  an  assessment  con- 
tested the  validitv  of  the  assessment 
on  the  grounds  (1)  that  the  statute 
was  unconstitutional;  (2)  that  his 
property  was  not  sufficiently  described, 
and  (3)  that  no  sufficient  notice  of  the 
assessment  was  given  to  him.  The 
Supreme  Court  of  the  United  States 
decided  all  these  contentions  against 
the  property  owner.  It  will  be  ob- 
served that  the  creation  of  the  er^Btem 
and  the  imposition  of  the  cost  thereof 
upon  abuttmg  property  were  effected 
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by  taxation  for  public  purposes,  whether  State  or  municipal,  is 
levied  in  the  form  of  taxes  upon  property  ad  valorem,  and  it  is  not 

maiBtenanoe  of  reservoirs  and  of  water  use  the  sewers  for  any  of  the  purposes 
mains  was  established  and  of  this  legis-  for  which  said  sewers  were  built."  Pro- 
lation  every  property  owner  in  the  vision  was  made  for  notice  of  the  com- 
district  must  be  presumed  to  have  pletion  of  any  assessment  and  a  hear- 
notice.  And  accordingly,  when  by  the  mg  of  the  persons  aggrieved  thereby. 
Act  of  August  11.  1894,  Congress  en-  An  assessment  having  been  made,  a 
acted  that  thereafter  assessments  lev-  property  owner  objected  thereto  that 
ied  for  laying  water  mains  in  the  Dis-  the  legislature  had  no  power  to  pro- 
trict  of  Columbia  should  be  at  the  rate  vide  for  the  assessment  upon  his  prop- 
of  $1.25  per  linear  foot  against  all  lots  erty  of  a  fixed  sum  based  upon  each 
or  lands  abutting  upon  the  street,  road,  linear  foot  of  sewer  built  in  the  street 
or  alley  in  which  a  water  main  shall  be  in  front  of  his  premises  without  any 
bdd^  such  act  must  be  deemed  con-  opportimity  to  be  heard  with  respect 
elusive  alike  of  the  question  of  the  to  the  benefits  to  his  property  ansing 
necessity  of  the  work,  and  of  the  bene-  from  the  construction  of  the  sewer,  or 
fits  as  against  abutting  propertv.  To  the  justice  and  equity  of  the  burden 
open  such  Questions  for  review  by  the  imposed.  But  the  court  held  that  the 
courts,  on  the  petition  of  any  or  every  justice  or  propriety  of  the  principle 
property  holder,  would  create  endless  upon  which  the  assessment  should  be 
conlusion.  Where  the  legislature  has  apportioned  is  a  legislative  qitestiorif 
submitted  these  questions  for  inquiry  and  that  the  property  owner  had  no 
to  a  commission,  or  to  official  persons,  right  to  notice  and  a  hearing  in  re- 
to  be  appointed  under  municipal  ordi-  spect  thereof.  O'Erien,  J.,  saidf:  "The 
nance  or  regulations,  the  incjuiry  be-  power  of  the  legislature  to  impose  the 
comes  in  its  nature  judicial  in  such  a  entire  cost  of  the  improvement,  what- 
sense  that  the  property  owner  is  en-  ever  it  may  be,  whether  regulating, 
titled  to  a  heanng  or  to  notice  or  an  grading,  or  paving  a  street  itseu,  or  the 
<^ix)rtunity  to  be  heard."  As  to  the  construction  of  a  sewer  therein,  upon 
action  of  commissioners  in  directing  some  rule  or  principle  of  apportion- 
the  laving  of  mains,  Mr.  Justice  Shiras  ment  prescribed  in  the  statute,  I  as- 
said,  The  power  conferred  upon  the  sume  cannot  be  doubted;  and,  hence, 
commissioners  was  not  to  make  assess-  the  power  to  impose  some  portion  of 
ments  upon  abutting  properties,  nor  to  the  cost  upon  the  local  property  own- 
give  notice  to  the  property  owners  of  ers  must  follow  as  a  necessary  con- 
such  assessment,  but  to  determine  the  elusion,  and  unless  the  legislature  is 
question  of  the  propriety  and  necessity  restricted  in  the  choice  of  methods,  it 
of  laying  water  mams  and  water  pipes  may  adopt  such  rule  or  principle  of  ap- 
and  of  erecting  fire  plugs  and  hydrants  portionment  as  it  determines  to  be 
and  their  bona  fide  exercise  of  such  a  just  and  equitable.  It  may  select,  as 
power  cannot  be  reviewed  by  the  the  basis  of  the  rule  or  principle  of  ap- 
courts."  portionment,  the  assessed  value  of  the 
In  People  v,  Pitt,  169  N.  Y.  521,  several  lots,  the  actual  benefits  to  be 
aff'g  64  N.  Y.  App.  Div.  316,  the  char-  derived  from  the  improvement,  a  fixed 
ter  of  a  village  provided  that  the  percentage  of  the  cost  of  the  work,  or  a 
sewer  commissioners  should  assess  and  nxed  sum  per  linear  foot  of  the  front- 
levy  "by  direct  tax  or  assessment  on  age  of  the  parceb  of  property  affected 
the  property  located  or  fronting  on  the  by  the  improvement.  .  .  .  The  prin- 
street"  through  which  any  sewer  mi^t  ciple  that  the  citizen  cannot  be  de- 
be  laid  or  built  or  on  property  drainmg  pnved  of  his  property  without  due 
tiierein  "for  each  linear  foot  of  the  process  of  law  is  applicable  to  all  laws 
sewers  built  within  said  street  three  for  imposing  taxes;  but  onlv  to  this 
dollars  and  forty  cents  per  linear  foot  of  extent  and  in  this  sense,  that  before  he 
sewers  laid  or  built  .  .  .  the  tax  to  be  is  required  to  pay  the  tax  or  assess- 
assessed  one  half  on  the  property  front-  ment,  or  before  it  shall  be  deemed  to 
ing  on  each  side  of  such  streets  per  be  conclusively  established  against 
linear  foot  of  said  frontage  or  on  prop-  him.  he  shall  have  notice  of  the  pro- 
erty  draining  therein;  exempting  from  ceeoing  and  an  opportunity  to  be 
sach  tax  or  assessment  property  so  heard  before  some  board  or  official  body 
situated  that  it  cannot  connect  with  or  competent  to  review  the  proceedings. 
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appropriate  or  expedient,  if  practicable,  to  determine  by  direct 
statutory  enactment  the  value  of  property  subject  to  a  tax.  The 
duty  of  ascertaining  and  listing  the  property  subject  to  the  tax, 
assessing  its  value,  and  determining  the  amount  of  the  tax  to  be 
levied,  is  delegated  to  assessors  or  other  local  officers.^ 


or  to  redresB  any  just  grievance  that  he 
may  have  upon  the  facts.  But  the 
rule  or  principle  of  apportionment  is  a 
question  that  rests  wholly  with  the 
legislature  when  enacting  a  law,  and 
the  citizen  has  no  absolute  right  to  a 
hearing  upon  that  question  any  more 
than  he  is  entitled  to  be  heard  upon  the 
sdection  by  the  legislature  of  tne  sub- 
jects of  taxation.  .  .  .  The  provisions 
<^  the  charter  did  not  deny  the  re- 
lator the  right  to  a  judicial  hearing 
before  the  assessment  became  conclu- 
sive upon  him,  and  so  far  as  that  right 
is  secured  to  the  citisen  by  the  Con- 
stitution or  an}r  principle  of  law  in 
proceeding  for  imposing  a  tax  or  as- 
sessment, it  was  not  disregarded  or  vi- 
olated by  the  statute  in  Question.  .  .  . 
He  had  the  right  to  a  nearing  upon 
every  question  relating  to  the  validity 
or  amount  of  the  assessment,  except 
the  principle  or  rule  of  apportionment, 
and  that  was  prescribed  oy  the  lepa- 
lature  in  the  exercise  of  its  discretion, 
and  he  had  no  more  right  to  a  hearing 
upon  that  question  after  the  statute 
was  enacted  than  he  had  to  a  hearing 
upon  the  question  whether  his  property 
should  be  assessed  at  all." 

In  Matter  of  Union  College,  120  N.  Y. 
308,  where  an  assessment  had  been  held 
to  be  invalid  for  failure  to  give  notice  at 
a  hearing  on  the  apportionment,  it  was 
held  that  it  was  not  within  the  power  of 
tiie  legislature  by  direct  enactment  to 
impose  a  similar  assessment  based  upon 
t^e  old  apportionment  without  notice 
and  a  hearing.  In  Nehasane  Park 
Assoc.  V,  Lloyd,  167  N.  Y.  431,  439, 
aflf'g  45  N.  Y.  App.  Div.  631,  where  the 
statute  created  a  special  tax  district 
out  of  parts  of  three  different  counties 
and  directed  commissioners  for  the 
construction  of  a  highway  to  levy  a  tax 
of  fifteen  cents  upon  every  one  hundred 
acres  of  land  in  one  county  and  ten 
cents  on  every  one  hundred  acres  of 
land  in  the  other  coimties,  the  court 
Inferred  to  the  fact  that  the  legisla- 
ture, in  creating  this  district  and  in 
providing  that  all  lands  within  the 
districtsnould  be  taxed  at  a  specified 
sum  per  acre  without  any  regard  to 


the  value  of  the  lands,  or  the  benefits 
to  be  derived  from  the  improvement, 
did  not  give  to  the  landowner  a  hear- 
ing or  an  opportunity  to  be  heard  in 
regard  to  tne  apportionment  of  the 
tax,  and  although  the  case  was  de- 
cided on  other  grounds  and  the  court 
did  not  hold  that  this  method  was  un- 
constitutional, it  expressed  doubt  on 
the  subject,  saying,  per  0*Brienj  J.: 
"  It  was  a  uniform  burden  fixed  h^  the 
legislature  itself  upon  all  lands  within 
the  district  irrespective  of  their  value, 
or  their  relation  to  the  proposed  im- 

Erovement,  or  any  special  benefit  to 
e  derived  from  the  construction  of 
the  road.  We  are  not  prepared  to  a&y 
that  the  statute  was  a  valid  exercise 
of  power  under  the  Constitution.  It 
has  been  generally  understood  that  a 
fixed  and  arbitrary  sum  assessed  by 
statute  upon  property  and  imposed 
without  reference  to  some  system  of 
just  and  equitable  apportionment,  and 
without  any  opportunity  to  the  owner 
to  be  heard,  cannot  be  upheld." 

In  English  v.  Wilmington,  2  Marv. 
(Dd.)  63,  it  was  held  that  the  legislan 
tare  may,  without  notice  to  the  property 
owners  to  be  assessed,  fix  the  amount 
per  foot  of  frontage  or  per  square  foot 
of  area,  which  propertv  adjoining  a 
sewer  ahaW  be  assessed  for  the  cost 
of  construction.  See  also  Gillette  v. 
Denver,  21  Fed.  Rep.  822;  Amery 
V,  Keokuk,  72  Iowa,  701;  Dittoe  v. 
Davenport,  74  Iowa,  66.  In  Cleveland 
V,  Tripp.  13  R.  I.  50,  the  city  charter 
provided  that  all  sewer  assessments 
should  be  made  upon  abutting  prop- 
erty at  a  prescribed  rate  per  front  foot, 
ana  it  was  held  that  the  fact  that 
notice  was  not  required  to  be  given 
and  that  the  assessment  was  made 
without  notice,  did  not  affect  the  valid- 
ity of  the  assessment. 

'  In  Kentucky,  it  has  been  held  that 
the  le^slature  has  no  power  to  fix  the 
valuation  of  property  for  purposes  of 
ad  valorem  taxation.  The  valuation 
or  assessment  of  property  for  that  pur- 
pose is  a  ministerial  act,  and  no  such 
power  can  be  exercised  by  the  legisla- 
ture, even  though  it  takes  as  a  basis  a 
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When,  however,  a  special  assessment  b  levied  on  property  not 
specifically,  but  according  to  its  value  or  the  benefit  derived  from 
the  improvement,  to  be  ascertained  by  assessors  appointed  for  that 
purpose  upon  such  evidence  as  they  may  obtain,  the  officers,  in 
estimating  the  value  ojct  jvdieiaUy,  and  of  such  proceedings  a 
property  owner  musty  before  his  property  can  be  sold,  have  notice, 
either  actual  or  constructive.^     But  it  is  well  established  that  if 


void  assessment  which  the  assessor  has 
attempted  to  make.  Slaughter  v- 
Louisville,  89  Ky,  112. 

^  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701,  709,  710;  Pahner 
V.  McBlahon,  133  U.  S.  660,  669; 
Security  Trust  &  Safety  Vault  Co.  v. 
Lexington,  203  U.  S.  323;  Londono- 
V,  Denver,  210  U.  S.  373,  386;  Scott  v. 
Toledo,  36  Fed.  Rep.  386,  397 :  Meyers 
9.  Shields,  61  Fed.  Rep.  713;  Boorman 
V.  Santa  Barbara,  66  Gal.  313;  Reclar 
mation  Dist.  No.  661  v,  Runyon,  117 
Cal.  164,  166  2*  Lower  Kings  River 
Reclamation  Dist.  No.  631  v.  McCullah, 
124  Cal.  176;  People  v.  Ctatfney,  210 
111.  434,  440;  Garvin  v.  Daussman, 
114  Ind.  429;  Kizer  v,  Winchester, 
141  Ind.  694;  Indianapolis  v.  Holt,  166 
Ind.  222,  233;  Gatch  v.  Des  Moines, 
63  Iowa,  718;  Griswold  College  v.  Dav- 
enport, 66  Iowa,  633;  Auer  v. 
Dubuque,  66  Iowa,  650;  Ferry  v, 
Campbell,  110  Iowa,  290,  297;  Gil- 
more  i^.  Hentig,  33  Kan.  166;  Slaughter 
V.  Louisville,  89  Ky.  112;  Ulman  v. 
Baltimore,  72  Md.  687 ;  Sears  v.  Boston 
Street  Com'rs,  173  Mass.  360, 365;  State 
V.  Weyerhauser,  68  Minn.  363,  362; 
St.  Louis  V.  Ranken,  96  Mo.  497,  606; 
Weber  v.  Lockman,  66  Neb.  469; 
Stuart  V,  Pahner,  74  N.  Y.  183;  People 
V.  Equitable  Trust  Co.,  96  N.  Y.  387, 
396,  396;  Matter  of  McPherson,  104 
N.  Y.  306,  321;  Remsen  v.  Wheeler, 
105  N.  Y.  673;  People  v.  Wemple,  117 
N.  Y.  77;  McLaug^  v.  Miller,  124 
N.  Y.  610;  Matter  of  Union  College, 
129  N.  Y.  308;  People  r.*  Selkirk,  180 
N.  Y.  401,  406;  People  v.  G'Donnel, 
183  N.  Y.  9,  12;  Power  v,  Larabee,  2 
N.  Dak.  141,  166;  Rolph  v.  Fargo, 
7  N.  Dak.  640,  671;  Philadelphia  v, 
MiDct,  49  Pa.  40;  Godfrey  v.  Benning- 
Um  Water  Co.,  76  Vt.  360,  366;  Vio- 
lett  V.  Alexandria,  92  Va.  661;  Heth 
V.  Radford,  96  Va.  272,  274;  Norfolk 
V.  Young,  97  Va.  728;  Richmond  v. 
Williams,  102  Va.  733,  739;  Whitlock 
V.  Hawkins,  106  Va.  242,  264;  Diets 
9.  Neenah,  91  Wis.  422,  428. 


But  it  is  not  to  be  inferred  from  the 
text  that  because  assessing  officers  act 
judicially  in  a  sense  that  "due  process 
of  law  "  requires  judicial  proceecungs  to 
collect  and  enforce  taxes  and  assess- 
ments. Kelly  V.  Pittsburgh,  104  U.  S.  78. 

"In  the  assessment,  apportionment, 
and  collection  of  taxes  upon  property 
within  their  jurisdiction,  the  Constitu- 
tion of  the  United  States  imposes  few 
restrictions  upon  the  States.  In  the 
enforcement  of  such  restrictions  as  the 
Constitution  does  impose,  this  court 
has  regarded  substance  and  not  form. 
But  where  the  legislature  of  a  State, 
instead  of  fixing  the  tax  itself,  com- 
mits to  some  subordinate  body  the 
duty  of  determining  whether,  in  what 
amount,  and  upon  whom  it  shall  be 
levied,  and  of  making  its  assessment 
and  apportionment,  due  process  of  law 
requires  that  at  some  stage  of  the  pro- 
ceedings before  the  tax  becomes  ir- 
revocably fixed  the  taxpayer  shall 
have  an  opportunity  to  be  heard,  of 
which  he  must  have  notice,  either  per- 
sonal, b^r  publication,  or  by  a  law  fix- 
ing the  time  and  place  of  the  hearing." 
Per  Mr.  Justice  Moody  in  Londoner  v, 
Denver,  210  U.  S.  373,  386.  The  fact 
that  a  taxpayer  has  withheld  property 
from  the  tax  returns  in  the  honest  be- 
lief that  it  is  not  taxable,  does  not  de- 
prive him  of  the  right  to  a  hearing  as 
to  the  validity  of  the  tax  and  the 
amount  of  the  assessment.  His  con- 
stitutional right  to  a  hearing  is  not 
satisfied  when  he  is  allowed  to  attack 
the  assessment  only  for  fraud  and  cor- 
ruption on  the  part  of  the  assessors. 
Ceaitral  of  Georgia  R.  Co.  v.  Wright, 
207  U.  S.  127,  rev'g  124  Ga.  696,  630, 
126  Ga.  689,  617.  A  city  ordinance 
prescribing  an  annual  charge  to  be 
paid  by  property  owners  for  the  use 
of  a  common  sewer  permits  the  owner 
to  use  the  sewer  or  not  as  he  chooses, 
and  involves  a  contractual  relation 
and  not  the  power  of  taxation.  The 
property  owner  is  not  entiUed  to  notice 
and  a  hearing  as  to  the  amount  of  the 
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provision  be  made  for  notice  to  and  a  hearing  of  each  proprietor 
whose  property  is  subjected  to  a  public  assessment  at  some  stage 
of  the  proceedings  upon  the  question  what  proportion  of  the  tax 

shall  be  assessed  upon  his  land  or  property,  and  such  notice  as 
is  appropriate  is  in  fact  given,  and  an  opportunity  to  be  heard  is  in 
fact  afforded  before  the  assessment  becomes  irrevocably  fixed, 
there  is  no  taking  of  property  without  due  process  of  law.*    The 

charge  to  be  imposed  for  such  use.  affirming  Litchfield  v.  Vernon,  41  N.  Y. 
Carson  v.  Brockton  Sewerage  Com'n,  123,  141 ;  People  v,  Brooklyn,  4  N.  Y. 
182  U.  S.  398.  419;  People  v,  Flagg,  46  N.  Y.  401; 
In  Stuart  v,  Pahner,  74  N.  Y.  183,  Horn  v.  New  Lots,  83  N.  Y.  100.  This 
an  act  empowering  three  persons  to  judgment  was  taken  to  the  Supreme 
open  and  pave  an  avenue,  and  for  the  Court  of  the  United  States,  which  de- 
purpose  "to  take  such  land  as  was  re-  cided  that  the  Act  of  1881  did  not  de- 
quisite,  estimate  the  value  thereof,  and  prive  the  parties  thereby  affected  of 
assess  the  amoimt  on  the  lands  bene-  their  property  without  due  process  of 
fited  b}r  the  opening  of  the  avenue  in  law,  m  violation  of  the  Fourteenth 
proportion  to  the  benefits,"  but  which  Amendment.  Spencer  v.  Merchant,  125 
provided  for  no  notice  to  the  property  U.  S.  345.  Matthews  and  Harlan^  JJ., 
owner,  was  held  unconstitutional  and  dissented  on  the  ground  that  the  de- 
the  proceedings  invalid.  Notice  in  some  cision  of  the  Court  of  Appeals  in 
form  was  essential,  and  here  the  legis-  Stuart  v.  Palmer  was  right,  and  that  it 
lature  had  not  provided  for  notice  in  was  impossible  to  reconcile  its  subse- 
any  form.  After  tne  decision  in  Stuart  v,  quent  decision  in  Spencer  v.  Merchant, 
Palmer,  supra,  the  legislature,  in  1881,  supra,  with  it;  and  that  it  was  an 
passed  an  act  directing  a  sum  equal  to  evasion  to  say  that  the  Act  of  1881  was 
so  much  of  the  first  assessment  as  had  an  original  assessment  upon  a  district 
not  been  paid,  with  interest,  and  a  created  by  law  for  that  purpose,  con- 
proportionate  part  of  the  explenses  of  sisting  of  the  lands  adjudged  by  the 
that  assessment,  to  be  assessed  upon  legislature  to  be  benefited  by  the  im- 
and  equitably  apportioned  among  the  provement. 

Jots  upon  which  the  former  assessment  ^  McMillen  v,  Anderson,  95  U.  S. 

had  not  been  paid,  first  giving  notice  37 ;  Davidson  v.  New  Orleans,  96  U.  S. 

to  all  parties  interested  to  appear  and  97;  Kelly  v,  Pittsburgh,  104  U.  S.  78; 

be  heard  upon  the  question  of  appor-  Hagar  v.   Reclamation    District    No. 

tionment  of  this  sum  among  these  lots.  108,  lllU.  S.  701 ;  Wurts  v.  Hoagland, 

But  no  notice  or  hearing  was  provided  114  U.  S.  606,  615;    Spencer  v,  Mer- 

as    to    any    apportionment    oetween  chant,  125  U.  S.  345,  356,  aff'g  100 

them  and  those  lots  upon  which  the  N.  Y.  585;    Paulsen  v.  Portland,  149 

first  assessment  had  been  paid.    The  U.  S.  30,  41;    Fallbrook  Irr.  Dist.  v. 

Court  of  Appeals  sustained  the  Act  Bradley,  164  U.  S.  112,  168;  Bauman 

of   1881.     Spencer  v.  Merchant,   100  v.  Ross,  167  U.  S.  548,  590;    Pitte- 

N.  Y.  585.    It  held  that  the  Act  of  bur^,  C.,  C.  &  St.  L.  R.  Co.  v.  West 

1881   did   not  unconstitutionally   de-  Virginia  Board  of  Public  Works,  172 

prive   the   parties   of   their   property  U.  S.  32,  45;    King  v.  Portland,  184 

**  without  due  process  of  law,"  con-  U.   S.   61,   aff'g   38   Oreg.   402,   417; 

trary  to  art.  i.,  §  7,  of  the  Constitution  Hibben  v.  Smith.  191  U.  S.  310,  322; 

of  the  State.    The  Act  of  1881  was  re-  Hodge  v.  Muscatme  County,  196  U.  S. 

garded  by  the  Court  of  Appeals  as  in  276,  aff'g  121  Iowa,  482;    Sanford  v. 

effect  a  new   assessment,   fixing   the  Poe^  69  Fed.  Rep.  546,  553;  Brown  v. 

amount  of  tax  to  be  raised  for  the  local  Dram,  112  Fed.  Rep.  582,  aff'd  187 

improvement,  the  property  to  be  as-  U.  S.  635;  Duncan  v,  Ramish,  142  Cal. 

sessed  therefor,  and  the  mode  of  ap-  686,  691 ;  Denver  v.  Dumars,  33  Colo, 

portionment,  all  of  which  the  legisla-  94;  Garvin  t?.  Daussman,  114  Ind.  429; 

ture  in  New  York  had  the  power  to  Gallup  t;.  Schmidt,  154  Ind.  196,  202; 

do,  which  power  was  not  in  that  State  Bowlm  v,  Cochran,  161  Ind.  486;  Ross 

subject  to  any  special  constitutional  v.  Wright  County,  128  Iowa,  427,  440; 

limitations  or  to  judicial  review;  re-  Nevin  v.  Roach,  86  Ky.  492;    Balti- 
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right  to  a  hearing,  when  U  exists,  implies  not  merely  the  right  to 
present  objections  to  the  validity  or  regularity  of  the  tax,  but 
includes  the  right  of  the  taxpayer  to  support  his  allegations  by 
argument,  and,  if  need  be,  by  proof.*  It  has  been  held  that  the 
law  must  require  notice  to  the  property  owner,  and  give  him  the 
right  to  a  hearing  or  an  opportunity  to  be  heard ; '  but  the  Su- 
preme Court  of  the  United  States  has  sustained  the  validity  of  a 
special  assessment,  although  the  statute  and  ordinance  by  virtue  of 
which  it  was  levied  did  not  contain  any  express  provision  for 
notice,  when  according  to  the  decisions  of  the  State  courts  such 
requirement  was  implied  by  law  and  notice  was  in  fact  given." 


more  v.  Ulman,  79  Md.  469,  480; 
Baltunore  v,  Stewart,  92  Md.  535,  545; 
McMillan  v,  Freeborn  County,  93  Minn. 
16,  21 ;  Saxton  Nat.  Bank  v.  Carswell, 
126  Mo.  436,  443;  Alfalfa  Irrig.  Dist. 
V.  Collins,  46  Neb.  411,  423;  Terrel  v. 
Wheeler,  123  N.  Y.  76;  People  v.  Pitt, 
169  N.  Y.  521,  aff 'g  64  N.  Y.  App.  Div. 
316;  Wells  County  v.  McHenry,  7  N. 
Dak.  246,  257;  Erickson  v.  Cass 
County,  UN.  Dak.  494,  498;  Wilson 
V.  Salem,  24  Oreg.  504,  509;  King  v. 
Portland,  38  Oreg.  402;  Nottage  v. 
Portland,  35  Oreg.  539;  Douglas 
County  V.  Commonwealth,  97  Va,  397, 
401;  Adams  v.  Roanoke.  102  Va.  53, 
63;  Whitlock  v.  Hawkms,  105  Va. 
242,  265;  Nathan  v.  Spokane  County, 
35  Wash.  26;  Meggett  v.  Eau  Claire, 
81  Wis.  326;  Schintgen  v.  La  Crosse, 
117  Wis.  158,  165. 

*  Londoner  v,  Denver,  210  U.  8. 
373,  386,  rev'g  33  Colo.  104.  See  also 
F^rook  Irr.  Dist.  v,  Bradley,  164 
U.  S.  112,  171,  172.  AstatuU  directed 
that  upon  the  completion  of  the  ap- 
portionment of  special  assessments 
the  city  clerk  should  by  advertisement 
*' notify  the  owners  of  real  estate  to  be 
assessed  that  said  improvements  have 
been,  or  are  about  to  be,  completed 
and  accepted,  therein  specifying  the 
whole  cost  of  the  improvements,  and 
the  shares  so  apportioned  to  each  lot 
or  tract  of  land;  and  that  any  com- 
plaints or  objections  that  may  be 
made  in  writing,  by  the  owners,  to 
the  city  council  and  filed  with  the  city 
clerk  within  thirty  days  from  the  first 

EubUcation  of  such  notice  will  be 
eard  and  determined  by  the  city 
council  before  the  passage  of  any  ordi- 
nance affixing  the  cost  of  said  improve- 
ments." Advertisement  calling  for 
objections  was  made  as  required  by  the 


terms  of  the  statute,  but  it  did  not 
specif]^  any  time  or  place  when  the 
objections  should  be  heard.  A  prop- 
erty owner  made  and  filed  objections 
in  writing,  but  the  city  council  pro- 
ceeded to  pass  an  ordinance  fixing 
the  cost  of  the  improvement  without 
fixing  a  time  or  place  of  hearing  or 
giving  an  opportumtv  to  be  heard  upon 
ike  objections  filed.  The  Supreme 
Court  of  the  United  States  held  that 
the  recjuirements  of  due  process  of  law, 
even  in  proceedings  for  taxation,  im- 
plied more  than  the  right  to  file  ob- 
jections, and  that  the  statutory  right 
to  a  hearing,  even  in  taxation,  de- 
manded that  he  who  is  entitled  to  it 
should  have  the  right  to  support  his 
allegations  by  argument,  ana,  if  need 
be,  by  proof;  and  that,  as  such  a  hear- 
ing expressly  given  by  statute  was  by 
the  proceedings  in  this  case  denied 
to  the  property  owners,  the  assess- 
ment was  invahd.  Londoner  v.  Den- 
ver, 210  U.  S.  373,  386,  rev'g  33  Colo. 
104. 

»  Stuart  V.  Palmer,  74  N.  Y.  183; 
Violett  V.  Alexandria,  92  Va.  561. 

•  Paulsen  v.  Portland,  149  U.  S.  30, 
40.  To  the  same  effect,  Londoner  t;. 
Denver,  210  U.  S.  373,  379,  381;  San- 
ford  V.  Poe,  69  Fed.  Rep.  546;  Mc- 
Carty  v.  Southern  Pac.  Co.,  148  Cal. 
211,  214;  Garvin  v,  Daussman,  114 
Ind.  429;  Gatch  v.  Des  Moines,  63 
Iowa,  718:  Gilmore  v.  Hentig,  33  Kui 
156;  Williams  v.  Detroit,  2  Mich.  560; 
Minard  v.  Douglas  County.  9  Oreg. 
206;  Wilson  v.  Salem,  24  Oreg.  504; 
Shannon  v.  Portland,  38  Oreg.  382 
393 ;  Tripp  v.  Yankton,  10  S.  Dak.  516 
Davis  V.  Lynchburg,  84  Va.  861 ;  Balti- 
more A  O.  R.  Co.  V.  Pittsburg,  W.  & 
K.  R.  Co.,  17  W.  Va.  812,  835. 

Construction  by  State  court  of  a 
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The  phrase  "due  process  of  law"  in  matters  of  taxation 
and  local  assessments  does  not  necessarily  mean  a  judicial  pro^ 
ceeding,  with  the  notice  and  hearing  appropriate  thereto.  The 
power  to  tax  belongs  exclusively  to  die  legislative  branch  of  the 
government,  and  when  the  law  provides  for  a  mode  of  confirming 
or  contesting  the  charge  imposed  with  such  notice  to  the  person 
as  is  appropriate  to  the  case,  the  assessment  cannot  be  said  to  de- 
prive the  owner  of  his  property  without  due  process  of  law.*  Hence, 
in  the  case  of  property  taxes  imposed  at  regularly  recurring  periods 
for  general  State  or  municipal  purposes,  a  statute  fixing  a  definite 
body  before  whom  and  a  time  when  complaints  may  be  made  and 
a  hearing  had  thereon,  gives  all  the  notice  that  is  required  by  due 
process  of  law.'    And  in  the  case  of  both  general  taxes  and  special 

statute  providing  for  the  imposition  of  the  leading  case  of  Murray  v.  Hoboken 
taxes  as  giving  to  taxpayers  the  right  Ac.  Land  Co.,  18  How.  (U.  S.)  272. 
to  appear  before  the  assessing  board  *  State  Railroad  Tax  Cases,  92  U.  S. 
and  to  be  heard,  held  to  be  conclusive  575,  610;  Kentucky  Railroad  Tax 
upon  the  Federal  courts.  Pittsburgh,  Cases,  115  U.  S.  321,  331;  Palmer  v. 
CT,  C.  &  St.  L.  R.  Co.  17.  Backus,  154  McMahon,  133  U.  S.  060;  Pittsburgh, 
U.  S.  421,  426.  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  154 

^  Spencer  v.  Merchant,  125  U.  S.  U.  S.  421,  426:  Merchants'  &  M.  Bank 
345;  Walston  v.  Nevin,  128  U.  S.  578;  v.  Pennsylvania,  167  U.  S.  461,  467; 
Pahner  v.  McMahon,  133  U.  S.  660,  Lander  v.  Mercantile  Bank,  186  U.  S. 
669;  Williams  v.  Eggleston,  170  U.  S.  458;  Santa  Clara  Coimty  v.  Southern 
304;  Parsons  v.  District  of  Columbia,  Pac.  R.  Co.,  18  Fed.  Rep.  385,  410; 
170  U.  S.  45;  King  v,  Portland,  184  McLeod  v.  Receveur,  71  Fed.  Rep.  465, 
U.  S.  61;  Hibben  v.  Smith,  191  U.  S.  459;  Nevada  Nat.  Bank  v.  Dodge,  119 
310,321;  Bosu^  of  Equalization  Cases,  Fed.  Rep.  57,  63;  Carney  v.  People, 
49  Ark.  518,  530;  Baird  v.  Williams,  210  111.  434,  440;  Switzerland  County 
49  Ark.  518,  530;  Indianapolis  v.  Holt,  v.  Reeves,  148  Ind.  467,  472;  Hub- 
155  Ind.  222,  235;  Griswold  College  bard  v.  Goss,  157  Ind.  485;  State  v. 
17.  Davenport,  65  Iowa,  633;  Collins  v.  Springer,  134  Mo.  212,  226;  State 
Keokuk,  118  Iowa,  30,  35;  Ross  v,  v.  Cummings,  151  Mo.  49,  58;  State  v. 
Wright  County,  128  Iowa,  427,  441;  Baker,  170  Mo.  194,  200;  Territory  v. 
State  V.  Armstrong,  19  Utah,  117,  First  National  Bank,  10  N.  Mex.  283; 
128.  People  v.  Turner,  117  N.  Y.  227,  238; 

"The  nation  from  whom  we  inherit  People  v.  O'Donnel,  183  N.  Y.  9,  12, 
the  phrase  'due  process  of  law'  has  rev'g  106  N.  Y.  App.  Div.  526;Strwght 
never  relied  upon  the  courts  of  justice  v,  Durham,  10  Okla.  361 ;  Carroll  v. 
for  the  collection  of  her  taxes,  though  Alsup,  107  Tenn.  257,  278;  Chicago  A 
she  passed  through  a  successful  revo-  N.  W.  R.  Co.  v.  State,  128  Wis.  553^ 
lution  in  resistance  to  unlawful  taxa-  654.  The  kind  of  notice  and  the  man- 
tion."  Per  Mr.  Justice  MiUer  in  Mo-  ner  of  giving  it  are  a  matter  of  legisla- 
Millen  v,  Anderson,  95  U.  S.  37,  41.  tive  judgment  and  discretion.  Lamb 
"Due  process  of  law,"  as  applied  to  v.  Connolly,  122  N.  Y.  531,  636;  Peo- 
the  subject  of  proceedings  to  raise  pub-  pie  v.  Turner,  117  N.  Y.  227,  239; 
lie  revenue  by  levying  and  collecting  Godfrey  v.  Bennington  Water  Co.,  76 
taxes,  "does  not  imply  or  require  the  Vt.  350,  356.  A  statute  imposing  a 
right  to  such  notice  and  hearing  as  are  tax  for  general  purposes  on  bonds  and 
considered  to  be  essential  to  the  valid-  providing  that  tne  corporation,  in  pay- 
ity  of  the  proceedings  and  judgments  mg  interest  on  the  bonds,  shall  deduct 
of  the  judicial  tribunals.*'  Per  Mr.  therefrom  the  amount  of  the  tax  gives 
Justice  Maiihew8.  in  Kentucky  Rail-  sufficient  notice  to  the  owner  of  the 
road  Cases,  115  U.  S.  321,  331.  See  bonds.  Bell's  Gap  R.  Co.  v,  Pennsyl- 
espedally  as  to  "due  process  of  law,"  vania,  134  U.  S.  232,  239.    If  the  prop- 
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assessments  notice  by  pvblioaiiony  reasonably  and  properly  given, 
satisfies   the  constitutional    requirement.^      The  hearing   may  be 

erty  owner  is  deprived  of  a  hearing  by  of  the  reassessment  "by  three  succes- 
the  failure  of  the  board  to  meet  at  the  sive  publications  in  the  official  ne^vs- 
time  and  place  prescribed  by  statute,  paper  of  such  city/'  the  notice  to  state  a 
the  tax  is  void.  Power  v,  Larabee,  2  time  at  which  the  council  would  hear 
N.  Dak.  141.  To  constitute  due  pro-  and  consider  objections,  and  further 
cess  of  law  under  the  Fourteenth  provided  that  the  owner  of  the  prop- 
Amendment,  notice  of  the  assessment  erty  assessed  might  "within  ten  days 
df  ordinary  annual  taxes  upon  personal  from  the  last  publication''  file  objeo- 
property  need  not  be  personal,  but  tions  in  writing.  An  assessment  for 
may  be  given  by  publication  or  by  post-  the  cost  of  gradmg,  planking,  and  side- 
ing  notices  in  public  places.  Glidden  walking  a  street  made  on  lots  abutting 
V.  Harrington,  189  U.  S.  255.  thereon,  having  been  held  to  be  in- 
Where,  as  in  the  State  of  Washing-  valid,  tf  reassessment  was  made,  and 
ton,  tax  proceedings  are  in  rem^  owners  notice  thereof  was  given  in  three  is- 
are  bound  to  take  notice  thereof  and  sues  of  a  daily  newspaper  on  three  suo- 
to  pay  taxes  on  their  property  even  cessive  days  of  a  hearing  on  the  elev- 
if  assessed  to  unknown  or  other  per-  enth  day  after  the  last  publication, 
sons;  sknd  if  an  owner  stands  by  and  The  court  held  that  as  a  reassessment 
sees  the  property  sold  for  delinquent  implies,  not  merely  the  fact  of  the  im- 
taxes,  he  is  not  thereby  deprived  of  his  provement,  but  also  that  one  attempt 
prop^ty  without  due  process  of  law.  had  been  made  to  collect  the  cost  and 
Chitario  Land^Co.  v.  Yordy,  212  U.  S.  failed,  and  as  the  facts  were  known,  a 


152,  aff'g  44  Wash.  239.  If  the  staivie 
^ves  liie  owner  of  property  "full  op- 
portunity" to  be  heard  as  to  the  as- 
sessment on  definite  days,  he  is  not 


period  of  ten  days  within  which  to 
present  objections  to  the  reassessment 
was  not  so  unreasonably  short  as  to 
justify  the  court  in  holding  that  due 


denied  due  process  of  law,   because  process  of  law  was  denied.    The  nature 

notice  of  sale  for  default  is  by  publica-  of  the  improvement  and  the  fact  that 

ti<xi  and  not  by  personal  service.    He  the  complaining  taxpayer,  although  a 

must  be  held  to  Imowledge  that  failure  forei^  corporation,  was  doing   busi- 

to  pay  duly  assessed  taxes  will  be  ness  m  the  State  and  had  its  principal 

followed  by  sale.    Longyear  v.  Toolan,  office  in  the  city  was  given  great  weight 


209  U.  S.  414,  afif'g  144  Mich.  65. 

»  Lent  V.  Tillson,  140  U.  S.  316, 
328;  Paulsen  v.  Portland,  149  U.  8. 
30,  40;  Winona  A  St.  P.  Land  Co. 
t*.  Minnesota,  159  U.  S.  526,  537; 
Bellingham  Bay  &  B.  C.  R.  Co.  v. 
New  Whatcom,  172  U.  S.  314,  318; 
Glidden  v,  Harrington,  189  U.  S.  255; 
Campbellsville   Lumber  Co.   v,   Hub- 


in  holding  the  notice  and  the  time  for 
objections  to  be  sufficient.  Belling- 
ham Bay  &  B.  C.  R.  Co.  v.  New  What- 
com, 172  U,  S.  314,  aff' g  16  Wash.  137. 
Mr.  Justice  Brewer,  who  delivered  the 
opinion  of  the  court,  said:  "It  may 
be  that  the  authority  of  the  legislature 
to  prescribe  the  length  of  notice  is  not 
absolute  and  beyond  review,  but  it  is 


bert,  112  Fed.  Rep.  718,  721;  Johnson  certain  that  only  in  a  clear  case  will 
V.  Hunter,  127  Fed.  Rep.  219;  Cleneay  a  notice  authorized  by  the  legislature 
«.  Norwood,  137  Fed.  Rep.  962,  965;  be  set  aside  as  wholly  ineffectual  on 
Davies  t;.  Los  Angeles,  86  Cal.  37,  46;  account  of  the  shortness  of  the  time. 
Gilmore  v.  Hentig,  33  Kan.  156,  170;  The  purpose  of  the  notice  is  to  secure 
Hoerts  v,  Jefferson  Southern  Pond  to  the  owner  the  opportunity  to  pro- 
Draining  Co.,  119  Ky.  824;  Ball  v,  tect  his  property  from  the  lien  of  the 
Ridge  Copper  Co.,  118  Mich.  7,  10,  12;  proposed  tax  or  some  part  thereof.  In 
Meier  v.  at.  Louis,  180  Mo.  391,  409;  order  to  be  effectual  it  should  be  so  full 
Matter  of  Lowden,  89  N.  Y.  548,  554.  and  clear  as  to  disclose  to  persons  of  or- 
See  also  Matter  of  Amsterdam,  126  dinary  intelligence  in  a  general  way  what 
N.  Y.  158,  164;  Gtizens'  Sav.  Bank  is  proposed.  If  service  is  made  only  by 
V.  Greenburgh,  173  N.  Y.  215,  230.  puolication.  that  publication  must  be 
A  statute  which  provided  for  the  reas-  of  such  a  onaracter  as  to  create  a  rea- 
sessment  of  the  cost  of  local  improve-  sonable  presumption  that  the  owner, 
ments  in  cases  where  the  original  as-  if  present  and  taking  ordinarsr  care  of 
sessment  may  have  been  set  aside,  his  property,  will  receive  tiie  inf orma- 
directed  the  city  clerk  to  give  notice  tion  of  what  is  proposed  and  when 


Digitized  by  V:rOOQlC 


2368  MUNICIPAL   CORPORATIONS  §  1365 

before  the  board  of  assessors  entrusted  with  the  duty  of  assessing 
the  property  and  levying  the  tax,  before  a  final  determination  by  the 
board/  and  the  legislature  may,  so  far  as  the  Federal  Constitution 
is  concerned,  make  the  determination  of  the  assessors  final  and  conr 
cliisive  both  upon  the  owner  of  the  property  and  upon  the  courts.' 
But  a  tax  or  special  assessment  may  be  levied  by  the  assessors 
or  other  local  authority  without  notice  or  a  hearing  or  opportunity 
to  be  heard,  without  violating  the  constitutional  guarantee,  if  by  law 
it  can  only  be  collected  by  suit  in  the  courts,  and  the  taxpayer  is 
permitted  in  such  suit  to  contest  the  validity  of  the  tax,  and  his 

and  where  he  may  be  heard.  And  the  new  trials,  are  not  essential  to  due 
time  and  place  must  be  such  that  with  process  of  law,  either  in  judicial  or  ad- 
reasonable  effort  he  will  be  enabled  to  ministraUve  proceedings.  One  hear- 
attend  and  present  his  objections.  .  .  .  ing,  if  ample,  before  judgment,  satis- 
How  many  days  can  the  courts  fix  as  a  fies  the  demand  of  the  Constitution  in 
minimum?  How  much  time  can  be  this  respect."  Pittsburgh,  C,  C.  & 
adjudged  necessarv  as  matter  of  law  St.  L.  R.  Co.  v.  Backus,  154  U.  S.  421, 
for  preparing  and  filing  objections?  426^  per  Brewer^  J.  See  also  Ross  v. 
How  many  and  intricate  and  difficult  Wnght  Coimty,  128  Iowa,  427.  440. 
are  the  questions  involved?  Regard  If  a  full  and  ample  hearing  is  afforded 
must  always  be  had  to  the  probable  to  taxpayers  of  a  certain  class,  e,g. 
necessities  of  ordinary  cases.  No  hard-  railroaa  companies,  the  fact  that  other 
ship  to  a  particular  individual  can  taxpayers  have  the  right  not  only  to 
invalidate  a  general  rule.  A  reassess-  such  a  hearing,  but  also  a  ri^t  of  ap- 
ment  implies  not  merely  the  fact  of  the  peal  with  a  second  hearing  before  a 
improvement,  but  also  that  one  at-  State  board,  does  not  deny  the  equal 
tempt  has  been  made  to  collect  the  'protection  of  the  lav>8  to  the  railroad 
cost  and  failed.  Inquiry  had  been  had  companies.  **  If  a  single  hearing  is  not 
in  the  courts  and  the  other  assessment  due  process,  doubling  it  will  not  make 
set  aside.  The  facts  were  known.  Ten  it  so;  and  the  power  of  a  State  to 
days'  time,  therefore,  does  not  seem  make  classifications  in  judicial  or  ad- 
unreasonably  short  for  presenting  ob-  ministrative  proceedings  carries  with 
jections  to  a  reassessment."  it  the  right  to  make  such  a  dassifica- 

^  Michigan  Cent.  R.  Co.  v.  Powers,  tion  as  will  give  to  parties  belonging 
201  U.  S.  245.  aff'g  138  Fed.  Rep.  223;  to  one  class  two  hearings  before  tibeir 
Griswold  College  v.  Davenport,  65  rights  are  finally  determined  and  to 
Iowa,  633.  parties  belonging  to  a  different  class 

A  right  of  appeal  to  a  court  or  other  only  a  single  hearing."    Pittsburgh,  C, 
tribunal,  after  the  assessment  is  levied,   C  &  St.  L.  R.  Co.  v.  Backus,  154  U .  8. 
is  sufficient  to  comply  with  the  require-  421,  427,  per  Brewer ^  J. 
ments  of  due  process  of  law,  although        *  Hibben  v.  Smith,  191  U.  S.  310, 
the  taxpayer  has  no  right  to  a  hearing  322. 

before  the  assessment.  Yeomans  v.  One  hearing  is  sufficient  to  consti- 
Riddle,  84  Iowa,  147;  Butts  v,  Monona  tute  due  process;  and  a  State  statute 
County.  100  Iowa,  74;  Oliver  v.  Mo-  giving  a  State  assessing  board  power  to 
nona  County,  117  Iowa,  43;  Reed  v.  correct  valuations  and  naming  time 
Cedar  Rapids,  137  Iowa,  107,  113.  A  and  place  at  which  any  person  inter- 
hearing  before  the  assessing  board  estecf  may  be  heard,  does  not  deprive 
prior  to  determination  satisfies  the  re-  the  persons  assessed  of  their  property 
quirements  of  the  Constitution,  if  without  due  process  of  law,  because 
full  opportunity  be  given  to  present  those  parties  do  not  have  further  op- 
all  the  evidence  and  the  arguments  portimities  to  be  heard  by  a  court  or 
which  the  party  deems  ample.  A  the  legislature.  Michigan  Cent.  R.  Co. 
hearing  of  objections  after  the  deter-  v.  Powers,  201  U.  S.  245,  aff'g  138  Fed. 
mination  and  before  it  becomes  final  Rep.  223.  See  also  Lake  Shore  &  M.  S. 
is  not  a  matter  of  right.    "  Re-hearings,   R.  Co.  v.  Powers,  138  Fed.  Rep.  257. 
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liability  therefor,  and  to  question  the  amount.^  And  there  is  au- 
thority to  the  effect  that  the  requirement  of  due  process  of  law  is 
met,  when,  by  statute,  the  owner  of  the  property  assessed  is  given 
the  right  to  contest  the  validity  and  amount  of  the  tax  in  an  action 
to  enjoin  its  collection.^ 

And  it  may  be  laid  down  generally  that  "  due  process  of  law  "  does 
not  imply  the  right  to  notice  and  a  hearing  or  an  opportunity  to  be 
heard  as  to  every  step  in  a  proceeding  for  an  improvement  or  under- 
taking which  results  in  the  imposition  of  a  tax  or  special  assessment. 
The  l^islature,  or  the  city  council  acting  under  delegated  authority. 


*  Davidson  v.  New  Orleans,  96  U.  S. 
97;  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701;  Kentucky  Rail- 
road Tax  Cases,  115  U.  S.  321,  335; 
Winona  &  St.  P.  Land  Co.  v.  Minne- 
sota, 159  U.  S.  526,  537;  Gallup  v. 
Schmidt,  183  U.  S.  300,  307;  Security 
Trust  &  Safety  Vault  Co.  v.  Lexington, 
203  U.  S.  323,  325;  Scott  v.  Toledo,  36 
Fed.  R^.  385,  397;  Oskamp  v,  Lewis, 
103  Fed.  Rep.  906,  908;  Reclamation 
Dist.  V,  Goldman,  65  Cal.  635,  637; 
Garvin  v.  Daussmann,  114  Ind.  429; 
Indianapolis  v.  Holt,  155  Ind.  222,  235; 
State  V.  Weyertiauser,  68  Minn.  353, 
362;  State  v,  Pillsbury,  82  Minn.  359, 
369;  St.  Louis  v.  Richeson,  76  Mo. 
470;  Saxton  Nat.  Bank  v.  Carswell, 
126  Mo. .  436,  443;  Springfield  v. 
Weaver,  137  Mo.  650,  672;  Kinston 
V.  Loftin,  149  N.  Car.  255;  Kinston 
V.  Wooten,  150  N.  Car.  295;  Adler  r. 
Whitbeck,44  0WoSt.  539,  571;  Cald- 
weU  V.  Carthage,  49  Ohio  St.  334,  349; 
State  V,  Jones,  51  Ohio  St.  492,  514. 

A  statute  for  the  collection  of  taxes 
required  the  coimty  auditor  to  file  in 
the  office  of  the  clerk  of  the  district 
court  of  the  county  a  list  of  delinquent 
taxes  upon  real  estate,  and  provided 
that  the  filing  of  such  list  verified  as 
prescribed  by  the  statute  should  be 
oonsida:ed  as  the  filing  of  a  complaint 
by  the  county  against  each  piece  or 
parcel  of  land  herein  descnbed  to 
enforce  payment  of  taxes  and  penalties 
appearing  against  it.  Publication  was 
tnen  directed  to  be  made,  and  upon  the 
final  publication  of  the  notice  ^e 
jurisdiction  of  the  court  over  the  prop- 
erty attached.  Within  twenty  days 
after  the  last  publication,  anv  person 
interested  in  any  parcel  of  land  de- 
scried in  the  list  might  file  an  answer 
in  the  office  of  the  clerk  of  the  court 
setting  forth  his  defence  or  objections 


to  the  tax  or  penalty,  and  thereupon 
the  court  was  directed  to  hear  and  de- 
termine the  questions  raised  by  this 
complaint  andf  answer  as  it  hears  and 
determines  any  other  action.  There 
was  a  provision  that  it  was  a  full  de- 
fence tnat  the  taxes  had  been  paid  or 
that  the  property  was  not  subject  to 
taxation.  It  was  held  that  this  statute 
gave  to  the  property  owner  such  notice 
and  such  an  opportunity  to  be  heard 
in  court  as  to  tne  validity  and  regular- 
ity of  the  tax  as  constituted  due  pro- 
cess of  law.  Winona  &  St.  P.  Land  Co. 
V.  Minnesota,  159  U.  S.  526,  535.  A 
statute  which  requires  the  owner  of 
land  sold  for  non-payment  of  taxes  to 
deposit  with  the  clerk  of  the  court  the 
amount  of  all  taxes,  interest  and  costs 
accrued  up  to  that  time  before  being 
permitted  to  contest  the  validity  of 
the  tax  or  sale,  held  to  be  unconstitu- 
tional as  depriving  the  owner  of  his 
property  witnout  due  process  of  law 
by  denying  him  free  access  to  the 
courts.  Bennett  v.  Davis,  90  Me.  102. 
2  McMillen  v.  Anderson,  95  U.  S. 
37;  Oskamp  v,  Lewis,  103  Fed.  Rep. 
906,  908;  Adler  v.  Whitbeck,  44 
Ohio  St.  539;  Caldwell  v.  Carthage, 
49  Ohio  St.  334,  349;  State  v.  Jones, 
51  Ohio  St.  492,  514;  Musser  v.  Adair, 
55  Ohio  St.  466,  474;  Taylor  v,  Craw- 
ford, 72  Ohio  St.  560,  570.  In  Calir 
^omiaf  it  is  provided  by  statute  that 
reclamation  districts  may  commence 
an  action  or  proceeding  in  court  to 
determine  the  validity  of  assessments 
levied  by  them,  and  it  has  been  held 
that  this  form  of  proceduro  satisfies 
the  reouirements  of  due  process  of 
law  ana  gives  to  the  property  owner 
all  the  notice  and  hearing  guaranteed 
him  by  the  Constitution.  Lower  Kings 
River  Reclamation  Dist.  No.  531  v, 
McCuUah,  124  Cal.  175. 
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may  determine  by  statute  or  ordinance  the  necessity  or  expediency 
of  a  public  improvement  and  (A  the  taking  of  lands  therefor/  the 
territorial  district  to  be  taxed  therefor,^  or  the  class  of  lands  which 
shall  bear  the  burden,"  the  rule  or  principle  of  apportionment^ 
and  the  sum  or  amount  necessary  to  be  levied  to  defray  the  cost 
of  the  improvement;^  and  the  property  owner  is  not  entided  to 
notice  or  a  hearing  upon  any  of  these  questions.  Speaking  generally, 
his  right  under  the  "due  process  of  law"  clause  of  the  Consti- 
tution is  limited  to  a  hearing  at  some  stage  or  in  some  form  or 
proceeding  before  the  tax  or  assessment  becomes  absolute  or  incon- 
testible,  upon  the  question  whether  hi^  property  is  subject  to 
the  tax  as  fixed  or  declared  by  the  legblature  or  council,  and  the 
amount  or  proportion  of  the  tax  which  his  property  must  bear  in 
i:^lation  to  other  properties  similarly  assessed.* 

^  Paulsen  v.  Portland,  149  U.  S.  which  the  railroad  passes,  it  has  been 
30,  40;  Goodrich  v.  Detroit,  184  U.  S.  held  that  the  determination  of  the 
432;  Londoner  v.  Denver,  210  U.  S.  average  rate  is  a  ministerial  function. 
373,  378;  Roberts  v.  Smith,  115  Mich,  and  that  the  company  is  not  entitled 
5;  Hinkley  v.  Bishopp,  152  Mich.  256,  to  a  hearing  on  the  question  of  fixing 
260;  State  v.  Several  Parcels  of  Land,  of  rate.  Detroit  Board  of  Education 
83  Neb.  13;  In  re  Madera  Irrig.  Dist.,  v.  State  Board,  133  Mich.  116;  Michi- 
92  Cal.  296,  324;  Nevin  v.  Roach,  86  gan  Raiboad  Tax  Cases,  138  Fed.  Rep. 
Ky.  492,  495;  Barfield  v,  Gleason,  111  223,  aff'd  avb  nom,  Michigan  Cent. 
Ky.  491,  527;  Meier  v.  St.  Louis,  180  R.  Co.  v.  Powers,  201  U.  S.  245; 
Mo.  391,  409;  New  York  Cent.  &  H.  Chicago  &  N.  W.  R.  Co.  v.  State,  12S 
R.  R.  Co.  V.  Rochester,  129  N.  Y.  App.  Wis.  553,  653. 

Div.  805;  Adams  v.  Roanoke,  102  Va.  *  Spencer  t;.  Merchant,  125  U.  3. 
53,  63;  Schintgen  v.  La  Crosse,  117  345,  356;  Voi^t  v,  Detroit,  184  U.  S. 
Wis.  158,  165.  115;    In  re  Madera  Irrig.  Dist.,  92 

»  Paulsen  v,  Portland,  149  U.  S.  Cal.  296,  324;  Matter  of  Union  Col- 
30,  40;  Williams  v,  Egrieston,  170  lege,  129  N.  Y.  308;  New  York  Cent. 
U.  S.  304,  311;  Voight  vrBetroit,  184  &  H.  R.  R.  Co.  v,  Rochester,  129  N.  Y. 
U.  S.  115;  St.  Louis  S.  W.  R.  Co.  v.  App.  Div.  805;  Nottage  v,  Portland, 
Grayson,  72  Ark.  119,  126;  Prior  v.  35  Oreg.  539.  553. 
Buehler  &  C.  Const.  Co.,  170  Mo.  439;  •  Goodrich  v.  Detroit,  184  IJ.  8. 
Meier  v.  St.  Louis,  180  Mo.  391,  409;  432;  Voight  v.  Detroit,  184  U.  S.  115; 
Genet  v.  Brooklyn,  99  N.  Y.  296;  Meier  v,  St.  Louis,  180  Mo.  391,  409; 
McLaurfilin  v.  Miller,  124  N.  Y.  510;  People  v.  Pitt,  169  N.  Y.  521,  afif'g 
New  York  Cent.  &  H.  R.  R.  Co.  v.  64  N.  Y.  App.  Div.  316;  Adams  v. 
Rochester,  129  N.  Y.  App.  Div.  805;  Roanoke,  102  Va.  53,  64.  Property 
Wilson  V.  Salem,  24  Oreg.  504,  508;  owners  subject  to  assessment  for  an 
King  V.  Portland,  38  Oreg.  402.  improvement  are  not  entitled  to  notice 

'  Spencer  v.  Merchant,  125  U.  S.  and  a  hearing  on  the  question  of  the 
345;  Nottage  v,  Portland,  35  Oreg.  necessity  or  expediency  of  taking 
539,  553.  lands  therefor.    Property  owners  whose 

*  People  V.  Pitt,  169  N.  Y.  521,  lands  are  taken  or  affected  are  the 
aff'g  64  N.  Y.  App.  Div.  316;  Durkee  only  persons  entitled  to  notice  on  that 
v.  Barre,  81  Vt.  530.  (niestion.     Goodrich   v.   Detroit,    184 

Under  statutes  of  Michigan  and  tJ.  S.  432. 
Wisconsin  which  provide  for  the  "  If  the  State  Constitution  does  not 
assessment  of  railroad  property  within  prohibit,  the  legislature,  speaking  gen- 
the  State  as  a  unit  by  a  State  board  erally,  may  create  a  new  taxing  dis- 
which  is  directed  to  levy  a  tax  thereon  trict,  determine  what  property  shall 
at  the  average  rate  imposed  by  all  belong  to  such  district  and  what  prop- 
the  coimties  and  munidpaiities  through  erty  shall  be  considered  as  benefited 
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§  1366  (747).  Oonititatioiua  Bastrictioiii  on  Tazatiou  or  Assess- 
rnont;  ArkaasM.  —  The  Constitution  of  Arkansas  contains  a  number 
oi  provisions  a£Pecting  the  p(ywer  of  the  legislature  to  delegate  the 
"power  of  taxation  and  asseeemerU  to  municipal  corporations  and 
forming  an  important  limitation  upon  the  legislative  authority.^ 

by  a  proposed  improvement.  And  in  the  owners  and  the  courts,  and  the 
so  domg  it  is  not  compelled  to  give  owners  have  no  right  to  be  heard  upon 
notice  to  the  parties  resident  within  the  Question  whether  their  lands  are 
the  territory  or  permit  a  hearing  before  benented  or  not,  but  only  upon  the 
itself,  one  of  its  committees,  or  any  validity  of  the  assessment,  and  its 
other  tribunal,  as  to  the  (question  apportionment  among  the  different 
whether  the  property  so  included  parcels  of  the  class  which  the  legisla- 
within  the  taxmg  district  is  in  fact  ture  has  conclusively  determined  to 
benefited."     Per  Mr.  Justice  Brewer,  be  benefited." 

in  Williams  v.  Eggleston,  170  U.  S.  >  The  ConsiUutum  of  Arkansas  of 
304, 311.  1868    contained    the    following    pro- 

Where  the  statute  authorizing  an  visions:  ''Laws  shall  be  passed  taxing 
assessment  by  commissionerB  of  the  by  a  uniform  rule  all  money,  credit, 
expense  of  grading  a  street  upon  the  investments  in  bonds,  joint  stic>ck  com- 
property  b^efited  thereby  was  held  panics  or  otherwise;  and  also  all  real 
to  oe  unconstitutional  after  some  of  and  personal  property  according  to 
the  property  owners  had  paid  the  tax.  its  true  value  in  monev."  Ark.  Const., 
and  the  legislature  thereupon  enacted  1868,  art.  x.  §  2.  ''^The  general  as- 
another  statute  directing  a  sum  equal  sembly  shall  provide  for  the  organiza- 
to  so  much  of  the  first  assessment  as  tion  ca  cities  and  incorporated  villages 
had  not  been  paid,  adding  a  propor-  by  general  laws,  and  restrict  their 
tional  part  of  the  expense  of  making  powers  of  taxation,  assessment,  bor- 
that  assessment,  and  interest  since,  rowing  money,  and  loaning  their 
to  be  assessed  upon  and  equitably  credit,  so  as  to  orevent  abuse  of  the 
apportioned  among  the  lots  upon  power."  Ark.  Const.,  1868,  art.  v. 
which  the  former  assessment  had  not  {  49. 

been  paid,  first  giving  notice  to  all  The  ConsHtutian  of  Arkansas  of 
parties  interested  to  appear  and  to  1874  has  the  followmg  provisions: 
be  heard  upon  the  question  of  the  ap-  "The  State's  ancient  ri^t  of  eminent 
portionment  of  this  sum  among  these  domain  and  of  taxation  is  herein  fully 
lots,  but  not  as  to  any  apportionment  and  expressly  conceded;  and  the 
between  them  and  the  lots  upon  which  general  assembly  may  delegate  the 
the  former  assessment  had  been  paid,  taxing  power,  with  the  necessary  re- 
it  was  held  that  an  assessment  under  striction,  to  the  State's  subordinate 
the  second  statute  did  not  violate  the  political  and  municipid  corporations, 
provisions  of  the  Fourteenth  Amend-  to  the  extent  of  providing  for  their 
ment  prohibiting  the  taking  of  prop-  existence,  maintenance,  and  well  being, 
erty  without  due  process  of  law.  but  no  further."  Ark.  Const.  1874, 
Bpenoer  v.  Merchant,  125  U.  S.  345.  art.  ii.  §  23.  "The  general  assembly 
afiTg  100  N.  Y.  585.  The  court  held  shall  provide  by  general  laws  for  the 
that  it  is  within  the  power  of  the  legis^  organization  of  cities  (which  may  be 
lainre  by  direct  enactmerU  without  notice  classified)  ^  and  incorporated  towns, 
to  the  taxpayers  to  fix  the  sum  neces-  and  restrict  their  power  of  taxation, 
sary  to  be  levied  for  the  purpose  of  a  assessment,  borrowmg  money,  and  con- 
public  improvement,  and  the  class  of  tracting  debts,  so  as  to  prevent  the 
lands  which  will  receive  the  benefit  abuse  of  such  power."  Ark.  Const., 
and  should,  therefore^  bear  the  burden.  1874,  art.  xii.  §  3.  "All  property  sub- 
On  this  subject  Mr.  Justice  Oray,  ject  to  taxation  shall  be  taxed  accord- 
said:  "The  legislature  has  the  power  mg  to  its  value;  that  value  to  be  as- 
to  determine,  by  the  statute  impo»-  certained  in  such  manner  as  the 
ing  the  tax,  what  lands,  which  might  general  assembly  shall  direct,  making 
be  benefited  by  the  improvement,  are  the  same  equal  and  uniform  through- 
inr  fact  benefited;  andf  if  it  does  so,  out  the  State."  Ark.  Const.,  1874, 
its  determination  is  conclusive  upon  art.  xvi.  §  5.    "Nothing  in  this  Con- 
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In  this  State,  the  general  rule  that  the  power  of  taication  is  legis- 
lative in  its  nature  and  belongs  to  the  legblative  department  is  recog- 
nized/ and  municipal  corporations  have  no  inherent  power  to  levy 
taxes  but  can  only  do  so  under  authority  delegated  to  them  by  law.' 
The  rule  of  uniformity  in  taxation  prescribed  by  the  Constitution 
requires  uniformity  in  the  rate  of  taxation,  and  in  the  mode  of 
assessment.  There  must  be  an  equality  of  burden.  The  uniform- 
ity must  be  coextensive  with  the  territory  to  which  it  applies,  whether 
it  be  the  State,  a  county,  township,  city,  town,  or  district'  For  the 
purpose  of  State  revenue  all  property  in  the  State  must  be  taxed.* 
And  when  the  tax  is  laid  upon  the  basis  of  the  benefits  received  by 
a  locality,  a  levy  pursuant  to  statute  upon  a  part  of  the  lands  bene- 
fited to  die  exclusion  of  others  of  the  same  class  violates  the  constitu- 
tional requirement  of  equality  and  uniformity  and  avoids  the  levy 
upon  the  unexempted  lands.^ 

Under  the  Constitution  of  this  State  as  construed  by  the  courts, 
no  tax  can  be  imposed  upon  callings  or  occupations  for  the  purpose  of 
raising  a  State  revenue ;  ®  but  the  power  of  the  legislature  to  delegate 
authority  to  tax  callings  and  pursuits  is  not  restricted  by  the  Con- 

stitutiQn  shall  be  so  construed  as  to  tional  for  want  of  uniformity  in  violation 
prohibit  the  general  assembly  from  of  art.  xvi.  §  5,  of  the  Const,  of  1874. 
authorizing  assessments  on  real  prop-  Hutchinson  v.  Ozark  Land  Co.,  57 
erty  for  local  improvements  in  towns  Ark.  554.  Mansfiddf  J.,  said:  "It 
and  cities  under  such  regulations  as  was  not  within  the  power  of  the  legLs- 
may  be  prescribed  by  laws;  to  be  based  lature  to  create  a  district  for  the  levy 
upon  the  consent  of  a  majority  in  of  the  tax  in  question  that  did  not  em- 
value  of  the  property  holders  owning  brace  the  whole  county.  The  tax  was 
property  adjoining  the  locality  to  be  for  a  county  purpose,  and  its  burden 
affected.  But  such  assessment  shall  could  not  be  imposed  upon  a  part  only 
be  ad  valorem  and  uniform."  Ark.  of  the  county's  territory." 
Const.,  1874,  art.  xix.  §  27.  ^  *  Pike  v.   State,    5   Ark.   204.     A 

*  Pulaski  County  v.  Irvin,  4  Ark.  statute  taxing  the  improvements  on 
473,  482.  The  manner  in  which  prop-  town  lots  for  State  purposes  without 
erty  shall  be  valued  and  assessed  rests  taxing  all  improvements  throughout 
in  the  discretion  of  the  legislature,  the  State  is  unconstitutional.  Pike 
Clay  County  v.  Brown  Lumber  Co.,  v.  State,  5  Ark.  204. 
90  Ark.  413;  119  S.  W.  Rep.  251.  »  Davis   v.    Gaines,   48   Ark.   370. 

a  Vance  v.  Little  Rock.  30  Ark.  A  statute  relating  to  the  levy  of  taxes 
435,  439;  Ft.  Smith  Bridge  Co.  v.  for  a  local  benefit  provided  that  citizens 
Hawkins,  54  Ark.  509.  who  had  previously  contributed  money 

■  Fletcher  v.  Oliver,  25  Ark.  289.  for  the  same  purpose  should  be  reim- 
See  also  Patterson  v.  Temple,  27  Ark.  bursed  by  giving  them  credit  upon 
202,  210;  Van  de  Griff  v.  Haynie,  28  their  future  taxes.  It  was  held  that 
Ark.  270,  278.  The  expense  of  main-  this  enactment  was  in  the  nature  of  an 
taining  two  jtuOdal  districta  in  a  county  exemption ;  that  it  created  an  obliga- 
%8  a  county  experue^  and  a  county  tax  to  tion  where  none  existed  before;  and 
pay  it  must  be  levied  at  a  uniform  rate  decreed  payment  by  seauestering  the 
upon  all  the  taxable  property  of  the  property  of  others;  ana  that  it  was 
county.  Hence  a  tax  of  five  mills  on  unconstitutional.  Davis  v.  Gaines,  48 
property  in  one  district  when  a  tax  of  Ark.  370. 

only  three  mills  is  levied  on  the  prop-  *  Hynes  v.  Briggs,  41  Fed.  Rep, 
erty  in  the  other  district,  is  unconstitu-  468. 
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stitution,  and  it  may  be  conferred  upon  counties  and  towns,^  and 
upon  dties.' 

The  provision  of  the  Constitution  authorizing  the  delegation  of 
the  taxing  poioer '  was  said,  in  a  case  which  involved  a  local  improve- 
ment, not  to  be  an  implied  restriction  on  the  power  of  the  legisla- 
ture confining  the  delegation  of  the  power  of  taxation  to  subordinate 
political  and  municipal  corporations,  the  bodies  named  in  the 
Constitution.*  Hence,  it  is  within  the  power  of  the  legislature  to 
create  a  district  for  the  purpose  of  eflPecting  a  local  improvement, 
and  the  power  of  taxation  within  the  district  for  the  purposes  of 
the  improvement  may  be. conferred  by  the  legislature  upon  such 
agencies  as  it  may  designate.* 

Assessments  for  local  improvements  in  towns  and  cities  are  made 
the  subjects  of  a  special  provision  of  the  Constitution,*  but  neither 
that  provision  nor  any  other  provision  in  the  Constitution  deprives 
the  l^islature  of  power  to  delegate  authority  to  levy  a  tax  for 
a  local  improvement  to  an  agency  other  than  the  city  council, 
such,  for  instance,  as  a  board  of  local  improvements  for  an  improve- 
ment district  of  the  city  appointed  by  the  council  from  residents  of  the 
district;^  and  the  city  council  may,  by  statute,  be  authorized  to 
constitute  the  entire  area  of  the  municipality  into  an  improvement 
district*  But  a  statute  providing  for  the  formation  of  an  improve- 
ment district  must,  as  required  by  the  express  provision  of  the  Con- 
stitution, make  the  consent  of  the  majority  of  the  property  owners 
in  the  district  to  the  improvement  a  condition  precedent  to  its  be- 
coming effective.* 

>  Baker  v.  State,  44  Ark.  134,  137,  Cribbs  v.  Benedict,  64  Ark.  555  (con- 
dting  Waahington  v.  State,  13  Ark.  struction  of  public  ditch);  Davis  v. 
752;  McGehee  v.  Mathis,  21  Ark.  40;  Gaines,  48  Ark.  370,  375,  385.  Levee 
Straub  v.  Gordon,  27  Ark.  625;  Little  inspectors  may  determine  the  rate  of 
Rock  V.  Barton,  33  Ark.  436;  Little  taxation  as  well  as  the  lands  subject 
Rock  V.  Board  of  Improvements,  42  to  tax.  Davis  v,  Gaines,  48  Ark.  370, 
Ark.  152,  160.  375.  385. 

«  Little  Rock  v,  Prather,  46  Ark.  •  Ark.  Const.,  1874,  art.  xix.  §  27, 
471;  Ft.  Smith  v.  Scruggs,  70  Ark.  549.  quoted  supra. 

The  provision  of  the  Arkansas  Con-  ^  Little  Rock  v.  Board  of  Im- 
fltitution  of  1874,  art.  xvi.  §  5,  quoted  provements,  42  Ark.  152.  But  in  so 
supra,  that  all  property  shall  be  taxed  nolding,  the  ooiui;  was  careful  to  say 
according  to  value  equally  and  uni-  that  its  ruling  must  not  be  construed 
formly  throughout  the  State,  is  appli-  as  applying  to  the  delegation  of  the 
cable  cmly  to  taxes  upon  property  and  power  of  taxation  for  general  city 
does  not  apply  to  taxes  on  occupations  purposes. 

and  privileges.    Ft.  Smith  v.  Scruggs,       *  Crane  v.  Siloam  Springs,  67  Ark. 
70  Ark.  549.  30;   Kansas  City,  P.  &  G.  R.  Co.  v. 

■  Ark.  Const.,  1874,  art.  ii.  §  23,  Waterworks  Imp.  Diet.,  68  Ark.  376, 
quoted  ««pra.  380;    Matthews  v.  Kimball,  70  Ark. 

*  Garson  v.  St.  Francis  Levee  Dist.,  451. 

59  Ark.  513,  531.  *  Craig  v.  Russellville  Waterworks 

*  Carson  v.  St.  Francis  Levee  Dist.,  Imp.  Dist..  84  Ark.  390. 

50  Ark.  513  (construction  of  levees);       It  has  been  held  that  an  improve- 


Digitized  by  V:rOOQlC 


2374  MUNICIPAL   CORPORATIONS      '  §  1366 

The  provision  of  the  Constitution  that  local  assessments  in  towns 
and  cities  shall  "  be  based  upon  the  consent  of  a  majority  in  value 
of  the  property  holders  owning  property  adjoining  the  locality  to  be 
effected,"  is  intended  to  operate  upon  any  property  adjoining  or 
near  to  the  improvement  which  is  physically  affected,  or  the  value 
of  which  is  commercially  affected,  direcdy  by  the  improvement,  to 
a  degree  in  excess  of  the  effect  upon  the  property  in  the  city  generally.* 
This  provision  does  not  inhibit  assessment  for  a  local  improvement 
upon  property  which  does  not  actually  touch  upon  the  improvement.^ 

The  provision  of  the  Constitution  that  assessments  on  real  prop- 
erty for  local  improvements  in  towns  and  cities  "shall  be  ad  valorem 
and  uniform," '  permits  the  assessment  to  be  made  either  accord- 
ing to  the  value  of  the  property  itself  or  according  to  the  value  of  the 
benefit  to  the  property.* 

ment  district,  created  pursuant  to  *  Matthews  v,  Kimball,  70  Ark.  451 
statute,  and  having  a  partioularname,  (public  park).  Under  ike  statute 
perpetual  succession  until  the  comple-  which  authorizes  the  councils  of  cities 
tion  of  the  improvement,  authoritv  to  of  the  first  class  to  form  improvement 
contract,  and  capacity  to  sue  and  be  districta  the  action  of  the  city  council 
sued,  M  a  corporation  in  effect,  although  in  including  property  within  the  im- 
not  so  described  in  the  State.  Whipple  provement  district  is,  except  for  fraud 
V,  Tuxworth,  81  Ark.  391.  But  an  or  clear  mistake,  conclusive  upon  the 
improvement  district  is  not  a  ''mu-  courts  that  the  property  is  "adjoining 
nicipality"  nor  the  agent  of  one  within  the  locality  to  be  affected  b^"  tne  im- 
the  meaning  of  the  provision  of  the  provement  within  the  meaning  of  the 
Ck>nstitution  of  1874,  art.  xvi.  §  1,  constitutional  provision  requiring  the 
which  prohibits  "  any  coimt^,  town,  or  consent  of  the  majority  of  the  property 
other  municipality'  from  issuing  in-  holders.  Little  Hock  v.  Katzenstein, 
terest  bearing  evidences  of  indebted-  52  Ark.  107,  112;  Watkins  v,  Griffith, 
ness.  Its  powers  are  derived  from  59  Ark.  344,  355;  Lenon  v.  Brodie,  81 
the  le^pslature;  and  in  exercising  Ark.  208,  217;  Improvement  Dist. 
them,  it  acts  as  the  a^nt  of  the  No.  5  v.  Offenhauser,  84  Ark.  257. 
property  owners,  whose  mterests  are  While  the  legislature  in  creating  a 
affected  by  the  duties  it  performs,  drainage  district  may  provide  what 
Fitzgerald  v.  Walker,  55  Ark.  148.  lands  shall  be  assessed  for  the  improve* 
See  also  Morrilton  Waterworks  Imp.  ment  and  the  extent  of  such  assess- 
Dist.  V.  Earl,  71  Ark.  4.  Similar  nil-  ment,  the  courts  will  enjoin  the  assees- 
ings  were  made  as  to  the  nature  and  ment  where  the  act  of  the  legislature 
capacity  of  levee  districts  and  the  is  such  an  arbitrary  abuse  of  the  taxing 
directors  thereof;  Memphis  Trust  Co.  power  as  to  amount  to  confiscation  of 
'  V.  St.  Francis  Levee  Dist.,  69  Ark.  the  property  without  benefit.  Ck>ff- 
284;  State  v.  Higginbotham,  84  Ark.  man  v.  St.  Francis  Drainage  Dist.,  83 
537,     and     special     school     districts;  Ark.  54. 

Schmutz  V,  Little  Rock  School  Dist.,  *  Ark.  Ck>nst.,  1874,  art.  xix.  §  27, 
78  Ark.  118.     Index,  Levee  Districts,  quoted  6upra. 

By  reason  of  the  legislative  origin  and  *  Kirst  v.  Street  Improvement  Dist. 
independent  existence  of  improvement  No.  120,  86  Ark.  1.  In  this  case, 
districts,  the  city  council  can  neither  CockriUf  Special  Judge,  said:  ''Under 
abdiE^  a  district  nor  refuse  to  make  the  old  plan  the  county  assessor  valued 
an  assessment,  except  as  it  is  specially  the  property  itself,  and  the  council 
authorized  so  to  do  by  statute.  Mor-  levied  aoainst  the  property  a  percent- 
rilton  Waterworks  Imp.  Dist.  v.  Earl,  age  of  that  value;  under  the  present 
71  Ark.  4.  plan,  the  board  of  assessors  values  the 

^  Improvement  Dist.  No.  5  v.  Of-  oenefits,  and  the  council  levies  against 
fenhauser,  84  Ark.  257.  the   property   a   percentage   of    that 
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§  1367  (748).  Cknuititiitioiua  Basttlctionfl;  Ohio;  Tazatioa  by  Uxii- 
locmBvle.  —  The  Constitution  of  Ohio,  in  substance,  requires  "the 
taxing'*  by  the  legislature  of  "all  property  by  a  uniform  rule;"  but, 
as  construed,  this  provision  does  not  necessarily  exclude  the  right 
to  tax  that  which  is  not  property,  nor  does  it  cover  the  whole  ground 
included  within  the  scope  of  the  taxing  power.*  An  "assessment" 
is  not  '' taxing,"  within  the  meaning  of  the  Constitution;^  nor  is 
the  exacting  by  a  municipality  of  money  for  granting  a  license  for 
shows  and  exhibitions  a  "taxing  of  property,"  and  hence  such  exac- 
tion is  not  unconstitutional.'  But  although  this  constitutional  pro- 
vision does  not  apply  to  "assessments,"  it  does  apply  to  "all  taxes 
either  for  State,  county,  township,  or  corporation  purposes;"  and 
it  deprives  the  l^;islature  of  the  plenary  power  it  would  otherwise 
have  over  the  subject  of  taxation,  and  of  the  right  (which  it  would 
otherwise  possess)  to  make  exceptions  and  exemptions.  All  property 
mustbetaxed.^ 

It  has  been  held  that  this  constUvtixmal  provision  furnishes  the 

governing  principle  for  all  laws  avthorizing  taxes  for  general  revenue, 

to  be  levied  for  any  purpose,  whether  State,  county,  township,  or 

municipal  corporation.    The  object  is  to  secure  equality  and  uni- 

» 

value.  Both  plans  conform  to  the  ad  moneys,  creditSi  Ac,  .  .  .  and  also 
valorem  and  imiform  provision  of  the  all  real  and  personal  property  accord- 
CcNDUBtitution."  Assessments  for  the  ing  to  its  true  value  in  money."  Ohio 
improvement  of  streets  nvust  be  ad  Const.,  1861,  art.  xii.  §  2. 
vawran  and  not  according  to  frontage;  *  Reeves  v.  Wood  Coimty  Treas.,  8 
it  must  be  upKm  both  vacant  and  oo-  Ohio  St.  333;  Northern  Ind.  R.  Co.  v. 
cupied  lots  similarly  situated.  .  The  Connelly.  10  Ohio  St.  159,  and  cases 
ezoepticn  of  one  class  violates  the  con- cited;  People  v.  Brooklyn,  4  N.  Y. 
stitutional  principle  of  uniformity  in  419,  440;  Richmond  &  A.  R.  Co.  v. 
the  imfxMition  of  the  burden.  Monti-  Lynchburg.  81  Va.  473;  Norfolk  v. 
eello  V.  Banks,  48  Ark.  251;  following  Ellis,  26  Gratt.  224;  Roosevelt  Hos- 
Pcay  V.  Little  Rock,  32  Ark.  31.  It  pital  v.  New  York,  84  N.  Y.  108. 
SB  discretionary  with  the  legislature  to  '  Baker  v.  Cincinnati,  11  Ohio  St. 
require  that  assessments  for  levee  pur-  534,  correcting  and  qualifying  report 
1  should  be  made  according  to  the  in  Mays  v.  Cincinnati,  1  Ohio  St.  268, 


whole  value  of  the  land  in  the  levee  die^  273.  See  Peay  v.  Little  Rock,  32  Ark. 
IricC  or  according  to  the  value  of  the  31.  See  also  Ex  parte  Montgomery^64 
benM  added  by  the  improvement.  Ala.  463;  infrOf  §  1442,  note.  The 
St.  Louis  S.  W.  R.  Co.  v.  Red  River  provisions  of  the  Ohio  Constitution, 
Jjevee  Dist.,  81  Ark.  562.  See  also  1851,  art.  xii.  §  2^  do  not  apply  to  taxes 
Ahem  v.  Board  of  Lnprovement,  69  known  as  "excise  taxes.  State  v. 
Ark.  68.  Guilbert,  70  Ohio  St.  229. 

1  Constitution  of  Ohto,  art.  xii.  §  2;  *  Zanesville  v,  Richards,  5  Ohio  St. 
Zanesville  v.  Richards,  5  Ohio  St.  589,  589,  592,  ver  Ranney,  C.  J.;  Hill  v. 
503;  Baker  v,  Cincinnati,  11  Ohio  St.  Hi^don^  it.  243,  246.  A  similar  pro- 
534,  541,  per  Ohdean,  J.;  Exchange  vision  m  the  Constitution  of  Indiana 
Bank  of  CoLumbua  v,  Hines,  3  Ohio  St.  was  held  not  to  prevent  the  legislature 
1;  Hill  V.  Higdon,  5  Ohio  St.  243;  /&•  from  making  exemptions  in  respect  to 
520.  The  provision  of  the  Craistitution  municipal  taxation.  Hamilton  v.  Fort 
of  this  State  is  that  "laws  shall  be  Wayne,  40 Lid.  491 ;  post,  §  1369,  note. 
paand  taxing  by  a  uniform  tule  all 
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fonnity  in  the  imposition  of  these  public  burdens,  and  the  tax  must 
be  unifonn  upon  all  the  taxable  property  within  the  limits  of  the 
taxing  district.  If  the  tax  be  a  State  tax,  it  must  be  unifonn  all 
over  the  State ;  if  a  county,  township^  or  dty  tax,  it  must  be  unifonn 
throughout  the  limited  territory  to  which  it  is  applicable.^  Hence, 
a  municipal  corpcHtition  can  he  neither  required  nor  authorized  to 
levy  within  its  limits  a  tax  which  is  not  a  part  of  a  general  scheme 
of  taxation  throughout  the  State,  for  the  furtherance  or  promotion 
of  a  public  enterprise  in  which  the  people  of  the  State  are  interested 
and  which  is  not  merely  local  to  the  municipality.' 

§  1368  (749).  Oonstitiitional  Bastrietions;  IM^gated  Authority; 
Uniform  and  Equal  Bate;  Kansas.  —  In  Kansas,  it  is  held  that  the 
taxing  power  is  a  legblative  power,  which  can  only  be  exercised  by 
the  legblature,  or  by  some  body  to  which  the  Constitution  authorizes 
the  legislature  to  delegate  legislative  power.  Under  the  Constitution 
the  delegation  of  legislative  power  is  limited  to  tribunals  transacting 
county  business  and  to  cities,  towns,  and  villages.'  Therefore,  the 
legislature  cannot  authorize  any  other  person  or  body  to  levy  taxes, 
even  for  local  assessments.^ 

'  Per  Spear,  C.  J.,  in  Wasson  v.  642,  aTd  53  (Hiio  St.  658;  State  v. 
Wayne  County,  49  Ohio  St.  622,  635.  Kries^baum,  9  Ohio  Cir.  Ct.  R.  619, 
See  also  Hubbard  v.  Fitssimmons,  57  aflTd  54  Ohio  St.  615.  But  compare 
Ohio  St.  436,  447.  New  York  L.  Ins.  Co.  v.  Cuyahoga 

s  The  Ohio  Agriadtural  Experiment  County,  106  Fed.  R^.  123.  But  a 
Station,  an  institution  controlled  by  a  hospital  bdonginK  to  and  controlled 
board  appointed  by  the  governor,  the  by  a  city  is  a  local  purpose  and  may  be 
purposes  of  which  are  to  furnish  in-  supported  by  taxation  within  the  city, 
formation  to  the  people  of  the  State  at  Cincinnati  v.  Trustees  of  Cindnnati 
large,  is  of  a  general  and  not  oi  a  local  Hoepital,  66  CMiio  St.  440,  444.  A 
ch^acter,  and  must  be  supported  by  bureau  for  the  imapectioa  of  public 
general  taxation  throu«^out  the  State  oflSces  may  be  created  and  the  ex- 
under  the  provisions  (h  the  Ohio  Con-  pense  du&rged  i^MXi  the  several  counties 
stitution.  Hence,  a  statute  which  at-  to  be  paid  out  d  the  general  county 
tempts  to  authorize  an^  county  to  funds  in  pit^rtion  to  population 
raise  money  by  tax  withm  the  county  without  violating  the  provisions  of  the 
for  a  donation  to  secure  the  location  Ohio  Constitution.  State  v.  Shumate, 
of  the  institution  within  its  limits  is  an  72  Ohio  St.  487. 
attempt  to  tax  the  county  for  a  gmeral  '  "  The  legidature  may  confer  upon 
public  purpose  and  is  unconstitutional,  tribunals  transacting  the  oountv  busi- 
Wasson  V.  Wayne  County,  49  Ohio  St.  ness  d  the  several  counties  such  pow- 
622.  Under  the  Ohio  statute  and  ers  of  local  govenmient  as  it  shall 
polity  the  erection  of  an  armory  for  deem  expedient."  Kan.  Const.,  1859, 
the  use  of  the  national  guard  of  the  art.  ii.  {  21.  "Provision  shall  be  made 
State  is  a  general  State  purpose,  and  bj  general  law  for  the  organisation  of 
taxes  therefor  must  be  levied  b^  uni-  cities,  towns,  and  villages;  and  their 
form  rule  on  all  taxable  property  in  the  powo*  of  taxation,  assessment,  bor- 
State,  and  cannot  be  limitea  to  a  county  rowing  money,  contracting  d^to,  and 
or  municipalitv.  Hubbard  v.  Fits-  loaning  their  credit  shaU  be  so  re- 
simmons,  57  Ohio  St.  436;  State  v.  stricted  as  to  prevent  the  abuse  of  such 
Brinkman,  7  Ohio  Cir.  Ct.  R.  165;  power."  Kan.  Const.,  1859,  art.  xii.§  5. 
IMniel  v.  Cdumbus,  8  Ohio  Cir.  Ct.  R.       *  A  statute  for  the  improvement  of 
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Tie  Constitution  of  this  State  also  declares  that  ''  the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion.'' ^  It  has  been  said  that  taxes  cannot  be  levied  by  an  equal 
and  uniform  rate,  except  by  assessment  upon  the  value.^  There 
must  be  equality  and  uniformity  throughout  the  State,  or  the  county, 
township,  city,  or  village  which  exercises  the  taxing  power."    But 


couniy  roads  provided  that  when  a 
majority  of  the  resident  landowners 
wiuun  one-half  mile  on  either  side  of 
any  regularly  laid  out  road  within  the 
territonal  bounds  mentioned  in  the 
petition,  should  petition  the  board  of 
eoimty  commissioners  of  any  county 
for  the  improvement  of  the  road,  it 
riioald  be  tne  duty  of  the  countv  com- 
miflsionerB  to  appoint  three  road  com- 
miaaoners,  resiaent  landowners  of  the 
eoonty,  to  take  charge  of  the  improve- 
ment. In  payment  for  work  done  and 
materials  furnished,  the  act  authorized 
thoee  road  commissioners  to  issue  cer- 
tificates bearing  interest.  One-third 
of  the  expense  c?  the  improvement  was 
to  be  paid  out  of  the  general  coimty 
funds,  and  two-thirds  to  be  assessed  mf 
the  road  commissioners  against  lands  in 
the  district  according  to  the  benefits. 
The  court  construed  this  statute  as 
mandatory  in  its  terms,  and  obliging 
the  county  commissioners  to  proceed 
to  have  the  improvement  made  when 
a  petition  was  presented.  It  was 
furttier  hdd  that  the  board  of  road 
commiflsionerB  appointed  under  the 
act  was  not  a  county  tribunal^  and  there- 
fore the  legislature  could  not  delegate 
to  it  any  l^idative  authority  or  power 
to  levy  a  tax.  Wyandotte  County  v. 
Abbott,  52  Kan.  148.  See  also  to  the 
same  effect.  Hovey  v.  Wyandotte 
County,  56  Kan.  577;  Parks  v.  Wyan- 
dotte County,  61  Fed.  Rep.  436;  First 
Nat.  Bank  v.  Wyandotte  County,  68 
Fed.  Rc^.  878.  Compare  Hutchinson 
V.  Leimbach,  68  Kan.  37,  44. 

>  Kan.  Const.,  1859,  art.  xi.  §  1. 
As  to  the  construction  of  this  provi- 
sion, see  State  v.  Leavenworth  County, 
2  Kan.  61. 

*  Hines  o.  Leavenworth,  3  Kan.  186, 
200. 

*  Hines  9.  Leavenworth,  3  Kan.  186; 
IfiiiLmd  ElevatOT  Co.  V.  Stewart,  50 
Kan.  378, 383.  But  see  Ottawa  County 
V.  Nelson.  19  Kan.  234,  237,  where  it  is 
remariced  that  the  Constitution  pro- 
vides for  an  equal  raiSy  and  not  for 
uniform  or  equal  rvUs  of  assessment 
or  taxation.     A  statute  which 


cattte  driven  into  a  State  from  outside 
thereof  for  grazing  freftreen  March  Ist 
and  December  tstj  is  unconstitutional 
for  lack  of  uniformity^  in  that  it  does 
not  tax  cattie  coming  mto  the  State  at 
other  times.  Graham  v.  Chautauqua 
County.  31  Kan.  473.  Township,  road, 
and  other  taxes  levied,  pursuant  to 
statute,  only  on  the  property  of  the 
dttsens  of  a  township,  and  not  on  non- 
residents and  persons  and  corporations 
who  are  not  citizens,  is  void  for  in- 
emidUty.  Marion  &  M.  R.  Co.  v.  Cham- 
plin,  37  Kan.  682.  Unplatted  lands 
within  the  city  limits  must  be  taxed 
at  the  same  rate  as  other  lands  for 
city  purposes.  Mendenhall  v.  Burton, 
42  Kan.  570 ;  Buffington  v.  Grosvenor, 
46  Kan.  730,  745;  Levitt  v.  Wilson,  72 
Kan.  160,  162. 

It  was  held  to  be  unconstitutional 
under  this  provision  to  raise  the  fund 
for  the  payment  of  salaries  and  ex- 
penses ot  the  board  of  railroad  com- 
missioners and  the  secretary  thereof 
by  the  taxation  of  railroad  property  only. 
Atchison,  T.  &  S.  F.  R.  Co.  v,  Howe, 
32  Kan.  737.  The  assessment  of  rail- 
road property  by  the  local  assessors  at 
full  value,  when  the  other  property 
within  the  taxing  authority  is  as- 
sessed at  only  twenty-five  per  cent  of 
its  value,  violates  this  constitutional 
provision.  Chicago,  B.  &  Q.  R.  Co.  v, 
Atchison  County,  54  Kan.  781.  But 
where  railroads  within  the  State  were 
assessed  as  units,  and  the  result  was 
that  railroad  property  within  unor- 
ganized coimties  was  assessed  and 
taxed,  although  other  property  in  such 
counties  escaped  taxation  by  reason 
of  lack  of  provision  for  the  assessment 
thereof,  it  was  held  that  the  constitu- 
tional provision  was  not  violated. 
Francis  v.  Atchison,  T.  &  S.  F.  R.  Co., 
19  Kan.  303,  314.  This  constitutional 
provision  does  not  prevent  the  legisla- 
ture from  imposing  a  greater  penalty 
for  non-payment  upon  one  class  of 
property  than  on  another.  Hence,  the 
constitutional  provision  is  not  violated 
by  classifying  railroads  as  personal 
property  and  imposing  a  penalty  for 
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this  constitutional  provision  does  not  prohibit  the  l^|[islature  from 
authorizing  municipalities  to  require  a  license  tax  upon  occupations 
and  privileges,^  and  it  has  been  held  that  such  a  license  tax  may  be 
graduated  according  to  the  value  of  the  stock  of  merchandise  of  the 
person  taxed.'  Nothwithstanding  the  fact  that  the  language  of  the 
constitutional  provision  refers  to  assessments,  it  has  been  held  that 
special  assessments  on  property  benefited  by  a  local  improvement 
according  to  the  benefits  therefrom  are  not  within  its  operation.' 

§  1369  (750).  Oonstitatioiua  Provisions  in  I^^nisiana;  Equality  and 
Uniformity.  —  The  Constitution  of  Louisiana  provides  that  "taxa- 
tion shall  be  equal  and  uniform  throughout  the  territorial  limits 
of  the  authority  levying  the  tax,  and  all  property  shall  be  assessed 
in  proportion  to  its  value  to  be  ascertained  as  directed  by  law."  * 

Kan.  617,  619;  Todd  v.  Atchison, 
9  K&n.  App.  251. 

*  La  Const.,  1898,  art.  226. 

The  Constitution  of  1845  ccmtained 
the  following  provision:  "Taxation 
shall  be  equm  and  uniform  throughtnd 
the  State.  All  property  on  which  taxes 
may  be  levied  in  this  State  shall  be 
taxed  in  proportion  to  its  value  to  be 
ascertained  as  directed  by  law.  No 
one  species  of  property  shall  be  taxed 
higher  than  another  species  oi  equal 
vsdue  on  which  taxes  shall  be  levied. 
The  legislature  shall  have  power  to 
levy  an  income  tax  and  to  tak  all  per- 
sons pursuing  any  occupation,  trade, 
or  profession."  La.  Const.,  1845,  art. 
127.  Similar  provisions  are  to  be 
found  in  the  Constitutions  of  1852,  art. 
123;  1864,  art.  124;  1868,  art.  118; 
and  1879,  art.  203.  The  Constituticms 
of  1879,  art.  206,  and  1898,  art.  229, 
contain  provisions  in  regard  to  the 
levying  of  license  taxes  to  which  refer- 
ence will  presently  be  made. 

It  is  held,  following  the  construction 
of  the  Constitutions  of  1864  and  1868, 
that  notwithstanding  the  declaration 
of  the  Constitution  of  1879,  that  "afl 
property  shall  be  taxed,"  &e.,  there  is 
no  mandatory  obli^tion  on  the  legis- 
lature to  include  State  or  municipal 
bonds  as  subjects  of  taxation.  State  v. 
Board  of  Assessors,  35  La.  An.  651; 
State  V.  Board  of  Assessors,  111  La. 
982.  But  under  the  direction  of  the 
Constitution  of  1879  referred  to,  and 
the  further  provisions  of  that  Consti- 
tution that  "the  following  property 
shall  be  exempt  and  no  other,  the 
capital  of  a  national  bank  inveUed  in 


non-payment  as  in  the  case  of  non- 
payment of  a  tax  on  personal  property, 
although  a  smaller  penalty  is  exacted 
for  the  non-payment  of  the  tax  on 
other  real  property.  Missouri,  K.  & 
T.  R.  Co.  V.  Miami  County,  67  Kan. 
434;  Missouri,  K.  &  T.  R.  Co.  v.  La- 
bette County,  9  Kan.  App.  545.  The 
fact  that  the  local  taxing  authorities 
have  refused  to  accept  the  equalization 
ci  the  State  Board  of  Equalization  in 
making  a  levy  for  any  purpose  except 
for  State  taxes,  does  not  violate  this 
constitutional  provision.  Geary  County 
V,  Missouri,  K.  &  T.  R.  Co.,  62  Kan. 
168. 

*  Leavenworth*  v.  Booth,  15  Kan. 
627,  634;  Fretwell  v,  Troy,  18  Kan. 
271;  Ottawa  County  v.  Nelson^  19 
Kan.  234,  241;  Newton  v.  Atchison, 
31  Kan.  151 ;  State  v.  Topeka,  36  Kan. 
76;  Girard  v.  Bissell,  45  Kan.  66; 
Kansas  City  v.  Overton,  68  Kan.  660; 
Topeka  v.  Jones,  74  Kan.  164,  168. 

«  In  re  Martin,  62  Kan.  638,  641. 
"The  provisions  of  the  Constitution 
with  reference  to  taxation  have  no 
application  whatever  to  this  class  of 
cases.  And  it  would  make  no  differ- 
ence if  these  sums  required  of  foreign 
insurance  companies  were  required 
solely  for  the  purpose  of  swelling  the 

fsneral  revenue  fund."  Per  Valentine, 
,  in  Leavenworth  v.  Booth,  15  Kan. 
627,  636.  The  exaction  of  a  fee  for 
the  registration  of  dogs  is  not  within 
this  constitutional  provision.  State  v. 
Topeka,  36  Kan.  76. 

•  Hines  v.  Leavenworth,  3  Kan. 
186;  Ottawa  County  v,  Nelson,  19 
Kan.  234,  240;    Tufl  v.  Royston,  30 
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Under  some  of  the  earlier  constitutional  provisions  of  this  State 
the  courts  appear  to  have  recognized  the  power  of  the  legislature 
to  classify  property  and  to  select  certain  classes  as  the  subjects  of 
taxation,'  but  under  later  Constitutions,  although  the  matter  does 
not  seem  to  have  been  made  the  subject  of  special  discussion,  the 
tendency  of  the  courts  appears  to  have  been  to  hold  that  the  consti- 
tutional mandate  requires  the  inclusion  of  all  property  except  such 
as  the  Constitution  expressly  declares  may  be  exempted.' 

But  the  constitutional  requirement  of  equality  and  uniformity 
applies  only  to  taxes  stricdy  so  called  and  does  not  indvde  special 
assessments  upon  property  benefited  in  proportion  to  the  benefits 
received-'    By  the  later  constitutions  of  this  State  the  legislature  is 

New  Orleans  v.  Commercial  Bank,  10 
La.  An.  735;  St.  Anna's  Asylimi  v. 
Parker,  109  La.  592. 

«  See  First  Nat.  Bank  v.  Board  of 
Reviewers,  41  La.  An.  181 ;  Parker  v. 
Sun  Ins.  Co^  42  La.  An.  1172.  referred 
to  above.  In  Parker  v.  North  British 
&  M.  Ins.  Co.,  42  La.  An.  428,  the  court 
said  that  the  Constitution  contem- 
plates two  kinds  of  taxes,  viz.,  property 
and  license  taxes.  Jt  was  held  that  a 
tax  on  the  "gross  receipts''  of  foreign 
insurance  companies  was  not  a  license 
tax,  but  a  property  tax,  or  more  prop- 
erly, an  '^income  tax":  and  that 
whether  or  not  the  le^slature  might 
constitutionally  authorize  the  levy  of 
an  income  tax  (a  question  which  was 
not  decided),  the  tax  must  embrace  the 
income  of  all,  and  cannot  single  out  a 
particular  and  limited  class  and  re- 
quire payment  of  the  income  tax  from 
that  class  while  exempting  all  others. 
The  local  authorities  cannot  tax  the 
property  of  nonrresidenta  at  a  higher 
rate  than  the  property  of  citizens  and 
residents.  Halloway  v.  Police  Jury, 
16  La.  An.  203.  The  exaction  by  ordi- 
nance of  twenty- five  cents  per  load 
of  supplies  sold  by  growers  at  public 
markets,  viewed  as  a  tax,  was  held  to 
be  void  under  the  Constitution  of  1879. 


bonds  of  the  United  States  is  not  ex- 
empt from  taxation.  The  capital  of 
the  bank,  in  whatever  form  it  may  be 
invested,  is  subject  to  taxation.  First 
Nat.  Bank  v.  Board  of  Reviewers,  41 
La.  An.  181.  A  similar  ruling  was 
made  as  to  State  bonds  in  Parker  v.  Sun 
Ins.  Co.,  42  La.  An.  1172.  It  is  also 
held  that  shares  of  capital  stock  of  a 
manufacturing  corporation,  when  held 
and  owned  by  an  insurance  company, 
are  taxable  as  part  of  the  assets  ana 
capital  of  the  insurance  company,  al- 
though the  capital,  machinery,  and 
other  property  of  a  manufacturing 
company  are  exempt  from  taxation 
by  constitutional  provision.  State  v. 
Board  of  Assessors,  47  La.  An.  1498. 

^  "To  be  uniform,  taxation  need 
not  be  universal.  Certain  objects  may 
be  made  its  subject  and  others  may  be 
exempted  from  its  operation;  certain 
oocupationB  may  be  taxed  and  others 
not ;  so  some  occupations  may  be  taxed 
for  a  greater  amount  and  others  for  a 
less;  out  as  between  the  subjects  of 
taxation  in  the  same  class  there  must 
be  an  equality."  Per  Campbdty  J.,  in 
State  V,  Poydras,  9  La.  An.  165,  167, 
168.  See  to  the  same  effect  State  v. 
Lathrop,  10  La.  An.  398;  New  Orleans 
V.  Dubany,  33  La.  An.  481.  It  was 
held  that  foreign  corporations  might 
be  cla^fiified  by  themselves  and  taxed 
at  a  different  rate  from  domestic  cor^ 
porations.  State  v.  Lathrop,  10  La. 
An.  398.  Under  the  Constitution  of 
1845,  art.  127,  the  legislature  might 
exempt  anv  property  it  saw  fit;  but  if 
it  taxed,  then  the  tax  was  required  to 
operate  equally,  or  in  a  uniform  ratio 
according  to  an  assessment  legally 
made  on  all  property  of  the  same  de- 
scription upon  which  a  tax  was  levied. 


State  V.  Blaser,  36  La.  An.  363. 

'  Municipahty  No.  2  v,  Dunn^  10 
La.  An.  57;  New  Orleans  v,  Elliott, 
10  La.  An.  59;  Yeatman  v.  Crandell,  11 
La.  An.  229;  Matter  of  New  Orleans 
Draining  Co..  11  La.  An.  338,  372; 
Wallace  v,  Shelton,  14  La.  An.  498; 
State  V.  New  Orleans,  15  La.  An.  354; 
Matter  of  New  Orleans,  20  La.  An. 
497,  499;  Chamock  v,  Fordoche  &  G. 
T.  Spec.  Levee  Dist.  Co.,  38  La.  An. 
323;    Excelsior  Planting  &  Mfg.  Co. 
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expressly  authorized  to  levy  license  taxes,  but  is  directed  to  gradu- 
ate the  amount  to  be  collected  from  the  persons  pursuing  the  several 
trades,  professions,  vocations,  and  callings.^  Subject  always  to  the 
requirement  of  graduation,  it  has  been  held  that  under  the  require- 
ment of  the  Constitution  that  taxation  shall  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  authority  levying  the  tax, 
taxation  by  license  must  be  eqtuil  and  uniform  on  all  persons  of  the 
same  class.'  For  the  purposes  of  license  taxation,  the  legislature 
may  divide  trades,  professions,  vocations,  and  callings  into  classes, 
and  assess  a  license  tax  on  the  persons  composing  the  several  classes, 
provided  it  be  equal  and  uniform  on  all  persons  of  the  same  class.' 
It  has  been  said  diat  ''graduating"  the  license  tax  under  the  constitu- 
tional requirement,  means  to  regulate  its  amount  according  to  the 
amount  of  the  gross  sales  of  the  licensee  or  on  some  other  basis  of 
proportion.*  But  the  application  of  this  constitutional  direction 
has  apparently  resulted  in  uncertainty  in  the  decisions.  The  earlier 
cases  appear  to  hold  that  the  legislature  is  the  sole  judge  of  the  neces- 
sity or  possibility,  and  also  of  the  method  of  the  graduation.*  But 
in  a  later  case  the  court  determined  the  question  of  the  possibility 
of  graduation  for  itself,  and  an  uniform  license  tax  imposed  on  aU 

V.  Green,  39  La.  An.  455,  460;  Barber  New  Orleans  on  the  keepers  of  private 
Asphalt  Pav.  Co.  v.  Gogreve,  41  La.  markete  does  not  violate  the  oonstitu- 
An.  251 ;  Hill  v.  Fontenot,  46  La.  An.  tional  rule  of  eauality  and  uniformity 
1563,  1566;  Fayssoux  v.  Denis,  48  La.  in  taxation,  altnougn  no  license  tax 
An.  850,  851 ;  Missouri,  K.  A  T.  Trust  at  all  is  imposed  on  seUers  of  meats, 
Co.  V.  Smart,  51  La.  An.  416,  424;  &c.,  in  the  public  markets.  New  Or- 
Rosetta  Gravel  Co.  v.  Jollisaint,  51  La.  leans  v,  Dubarry,  33  La.  An.  481. 
An.  804,  808 ;  Shreveport  v,  Prescott,  *  Per  Provosty,  J.,  in  State  v.  Ritten- 
51  La.  An.  1805.  berg,  112  La.  224,  225.    licenses  for 

Special  assessments  on  property  keeping  places  for  *' variety  perform- 
benefited  by  a  local  improvement  are  ances"  may  be  graduated  on  we  basis 
not  within  the  operation  of  the  pro-  of  the  population  of  the  locality.  State 
visions  of  the  Constitution  placing  a  v,  O'Hara,  36  La.  An.  93;  State  v. 
limit  upon  municipal  taxation.  Bai^  Schonhausen,  37  La.  An.  42. 
ber  Asphalt  Pav.  Co.  v.  Gogreve,  41  La.  *  State  v.  Liverpool,  L.  A  G.  Ins. 
An.  251,  263,  264;  Munson  v.  Atcha-  Co.,  40  La.  An.  463;  State  v.  Traders 
falaya  Basin  Level  Dist.,  43  La.  An.  15,  Bank.  41  La.  An.  329;  New  Orleans 
26.  Taxes  for  levee  purposes  held  to  be  v.  O'Neil,  43  La.  An.  1182 :  Browne 
governed  by  special  provisions  of  the  v,  Selser,  106  La.  691.  A  Ueenee  tax 
Constitution  of  1879,  art.  214,  and  not  on  aU  peddlers  is  sufficiently  graduated 
to  be  within  the  other  provisions  of  that  when  a  specified  sum  is  imposed  on 
Constitution.  Munson  v.  Atchafal^ra  all  peddlers.  McClellan  v.  Pettigrew, 
Basin  Levee  Dist.,  43  La.  An.  15.  In-  44  La.  An.  356.  A  law  which  divides 
dex,  Levee  District,  insurance  companies  into  dosses  ao- 

^  La.  Const.,  1879,  art.  206;  La.  cording  to  the  amount  of  premiums 
Const.,  1898,  art.  229.  received,  and  imposes  on  each  class 

'  Swords  V,  Baillio,  105  La.  328,  a  different  license  tax  complies  with 
332.  But  compare  New  Orleans  v.  the  constitutional  requirement  of  nad- 
Pontchartrain  R.  Co.,  41  La  An.  519.      nation.    State  v,  Liverpod,  L.  «  G. 

'  State  V.  O'Hara,  36  La.  An.  93;  Ins.  Co.,  40  La.  An.  463.  See  also 
Browne  v,  Selser,  106  La.  691.  A  State  v.  New  England  Mut.  Ins.  Co., 
license  tax  imposed  by  the  city  of  43  La.  An.  133. 
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dealers  of  a  certain  character  was  held  to  be  unconstitutional  be- 
cause the  license  was  not  graduated.^ 

The  le^lature  may,  by  general  law,  delegate  to  municipal  cor- 
porations the  power  to  exact  license  taxes.' 

§  1370.  Bqnal  and  Uniform  Taxation;  Misaissippi.  —  The  Con- 
stitution of  Mississippi  contains  provisions  requiring  taxation  to  be 
uniform  and  equal  and  property  to  be  taxed  in  proportion  to  its 
value.*  The  constitutional  provisions  of  this  State  do  not  apply  to 
or  control  in  the  case  of  special  assessments  for  local  improvements 
based  upon  the  benefit  to  the  property  taxed.^    These  constitu- 

^  State  V.  RitteQberg,  112  La.  224,  be  taxed  in  proportion  to  its  value. 
225.  A  small  charge  of  twenty-five  The  legislature  may,  however,  impose 
oentB  impoted  on  laundries  to  cover  a  tax  per  capita  upon  such  domestic 
the  cost  of  inspection  as  to  cleanliness  animals  as  from  their  nature  and 
in  the  exercise  of  the  police  power  was  habits  are  destructive  of  other  prop- 
held  to  be  neither  a  tax  nor  a  license  erty.  Property  shall  be  assessed  for 
for  revenue.  New  Orleans  v.  Hop  taxes  under  general  laws  and  by  uni- 
Lee,  104  La.  601 ;  New  Orleans  v.  form  rules  according  to  its  value.  But 
Sam  Kee,  107  La.  762.  A  similar  the  legislature  may  provide  for  a 
ruling  was  made  as  to  a  charge  for  the  special  mode  of  valuation  and  assess- 
inspecHoik  of  coal  oil.  Louisiana  State  ment  for  railroads,  and  railroad  and 
Board  of  Health  v.  Standard  Oil  Co.,  other  corporate  property,  or  for  par- 
107  La.  713.  ticular  species  of  prop^iy  belonging 

'  Alexandria  v.  White,  46  La.  An.  to  persons,  corporations  or  associar 
449;  Mandeville  v.  Baudot,  49  La.  tions  not  situated  whollv  in  one  county. 
An.  236;  Chicago,  St.  L.  &  N.  O.  R.  But  all  such  property  shall  be  assessed 
Co.  v.  Kentwood,  49  La.  An.  931.  at  its  true  value,  and  no  county  shall 
The  owner  of  a  liquor  saloon  on  board  be  denied  the  right  to  levy  county  and 
a  steamer  nmninff  cm  navigable  streams  special  taxes  upon  such  assessment  as 
between  New  Oneans  and  other  points  in  other  cases  of  property  situated  and 
cannot  be  compelled  by  the  local  au-  assessed  in  the  county."  Miss.  Const., 
thoiities  other  than  those  of  the  home  1890,  {  112.  The  former  Constitution 
port  of  the  vessel  to  pay  a  license  tax  of  Mississippi  contained  provisions  as 
for  selling  roirituous  liquors.  State  v.  follows:  "The  property  of  all  cor- 
Dennie,51  La.  An.  608;  aupra,  {  1^63.  Derations  for  pecuniary  profits  shall 
Under  the  Constitution  of  1897,  it  was  be  subject  to  taxation  tne  same  as 
held  that  the  taxing  power  of  a  mu-  that  of  individuals.''  Miss.  Const.. 
nicipality  was  limited  to  obtaining  1869,  art.  xii.  {  13.  "Taxation  shall 
revenue  by  ad  valorem  or  property  be  equal  and  uniform  throughout  the 
taxes  and  license  taxes,  and  that  any  State.  All  property  shall  be  assessed 
statute  or  ordinance  authorising  anv  in  proportion  to  its  value  to  be  ascer- 
odier  levy  was  unconstitutional,  tained  as  directed  by  law.''  Miss. 
Hence,  it  was  hdd  that  an  ordinance  Const.,  1869,  art.  xii.  {  20. 
authorising  the  exaction  of  certain  *  Williams  v.  Cammack,  27  Miss. 
rates  or  fees  from  each  person  selling  209;  Alcorn  v.  Homer,  38  Miss.  652; 
within  the  corporate  limits  but  with-  Daily  v.  Swope,  47  Miss.  367;  Yasser 
out  the  market  house  or  place  was  v.  George,  47  Miss.  713;  Nugent  v. 
invalid.  Mestayer  v.  Corrige.  38  La.  Jackson,  72  Miss.  1040;  Edwards 
An.  707.  See  uso  State  v.  Blaser,  36  House  Co.  v,  Jackson,  91  Miss.  429. 
La.  An.  363.    But  compare  New  Or-  Index,  Levee,  Missiaeippi,    In  Alcorn  v. 


leans  v.  Dubarry,  33  La.  An.  481.  Homer,  38  Miss.  652,  the  court  said: 

■  The  provisions  of  the  present  Con-  "  It    is    perfectly    well    settled    that, 

MtUuHon  of  MiflsisBippi  are  as  follows:  where  any  particular  county  or  dis- 

"Tucation  shall  be  uniform  and  eoual  trict  is  to  be  benefited  by  a  public 

throui^iout  the  State.    Property  snail  improvement,  the  inhabitants  ot  such 
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tional  provisions  do  not  preclude  the  levying  of  a  privilege  or  oceur 
jxUion  tax,  although  the  property  of  the  taxpayer  is  also  subject  to 
assessment  and  taxation.^  But  although  privilege  or  occupation 
taxes  may  be  levied  and  occupations  and  businesses  may  be  classi- 
fied for  that  purpose,  all  the  persons  pursuing  the  same  profession 
or  occupation  must  be  subjected  to  the  same  tax.'  Municipal  taxes 
as  well  as  State  taxes  are  within  the  operation  of  the  provisions  of 
the  Constitution  requiring  taxation  to  be  uniform  and  equal,  and 
requiring  that  all  property  shall  be  taxed  according  to  its  value.' 
Under  the  Constitution  the  only  manner  in  which  a  tax  can  be  levied 
and  assessed  is  by  the  agency  of  the  assessors  provided  for  by  the 
Constitution,  and  an  assessment  by  these  assessors  is  a  prerequisite 
to  valid  taxation/    Under  the  Constitution  of  1869,  it  was  held  that 


countv  or  district  may  be  taxed  for 
the  whole  expense  of  the  improvement, 
in  proportion  to  the  supposed  benefit 
received  by  each,  and  that  in  this  re- 
spect no  limitation  has  been  placed 
upon  the  taxing  power  vested  m  the 
legislature."  In  Edwards  House  Co. 
V.  Jackson,  91  Miss.  429,  it  was  held 
that  as  the  constitutional  provision  is 
not  applicable  to  special  assessments, 
an  assessment  for  tne  improvement  of 
a  street  levied  upon  abutting  property 
according  to  frontage  does  not  violate 
the  Constitution. 

*  Clarksdale  Ins.  Agency  v.  Cole,  87 
Miss.  637;  Attala  County  v,  Kelly,  68 
Miss.  40. 

*  Holberg  v.  Macon,  55  Miss.  112; 
Clarksdale  Ins.  Agency  v.  Cole,  87 
Miss.  637;  Coca  Cola  Co.  v.  Skillman^ 
91  Miss.  677.  In  Adams  v.  Mississippi 
Lumber  Co.,  84  Miss.  23,  a  privilege 
tax  was  levied  by  statute  on  Imnber 
dealers,  but  saw-mill  operators  who 
did  not  8^p  lumber  out  of  the  State 
were  excepted  therefrom.  It  was  held 
that  the  statute  was  imconstitutional, 
both  as  violating  the  principle  of  uni- 
formity and  equality,  and  as  a  regula- 
tion of  interstate  commerce  in  viola- 
tion of  the  Federal  Constitution.  By 
statute  an  additional  privilege  tax  of 
$10  per  mile  was  imposed  on  all 
railroad  companies  which  claimed  ex- 
emption from  State  supervision  under 
provisions  of  their  charters  fixing 
maximum  and  minimiun  rates  of 
charge.  The  court  held  that  this  tax 
was  discriminatory  and  violated  the 
provisions  of  the  Constitution  of  1890, 
J  112,  quoted  above.  Gulf  &  S.  I.  R, 
Co.  V.  Adams,  90  Miss.  559. 


*  Adams  v.  Mississippi  State  Bank, 
75  Miss.  701.  A  statute  which  im- 
poses a  "docket  fee"  in  all  suits  and 
proceedings  in  the  courts  of  a  certain 
county,  which  is  to  be  applied  to  the 
payment  of  judicial  salaries,  violates 
the  constitutional  requirement  of 
equality  and  imiformity.  when  the 
same  courts  exist  in  otner  counties 
and  the  fee  is  not  exacted  therein, 
but  on  the  contrary  judicial  salaries 
in  these  counties  are  paid  by  the  State. 
Murray  v.  Lehman,  61  Miss.  283. 
Although  the  Constitution  requires  the 
legislature  to  establish  a  public  free 
school  system  as  a  State  mstitution, 
the  legislature  may  authorize  a  mu- 
nicipahty  to  establish  public  schools 
outside  of  that  system,  and  to  levy  a 
tax  therefor  without  violating  the 
constitutional  requirement  of  equality 
and  uniformity.  Chrisman  v.  Brook- 
haven,  70  Miss.  477.  The  provisions 
of  the  Constitution  of  1890,  quoted 
fupra^  that  property  shall  be  assessed 
in  proportion  to  its  value,  and  that 
taxation  shall  be  equal  and  uniform, 
are  violated  by  a  statute  which  pro- 
vides that  no  city  or  town  shall  im- 
pose a  greater  tax  on  banks  or  solvent 
credits  than  the  State  tax  of  the  same 
year.  It  is  implied  that  all  property 
m  the  municipality  shall  be  assessed 
at  its  true  value,  and  that  the  tax 
thereon  shall  be  equal  and  uniform. 
Adams  v.  Mississippi  State  Bank,  75 
Miss.  701. 

*  By  the  Constitution  of  1869,  art. 
xii.  S  20.  quoted  supra,  it  was  directed 
that  all  property  should  be  "as- 
sessed in  proportion  to  its  value  to 
be  ascertained  as  directed  by  law/' 
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the  subjects  of  taxation  might  he  dasHfied  at  the  discretion  of  the 
I^islaturey  and  if  all  property  of  the  same  class  was  taxed  alike 
there  was  no  violation  of  the  equality  and  uniformity  required  by  the 
Constitution.  But  this  is  no  longer  the  rule  under  the  Constitution 
of  1890,  and  property  can  now  only  be  classified  in  the  manner  and 
to  the  extent  permitted  by  that  Constitution.^ 


In  an  action  by  the  State  revenue 
ag^t  to  recover  taxes  which  had  been 
omitted  from  the  assessment  rolls, 
it  was  hdd  that  there  could  be  no 
recovery  unless  the  taxes  had  first 
been  entered  on  the  rolls  by  the 
proper  officer.  State  v.  Adler^  68  Bfiss. 
487.  Cooper,  J.,  said:  "Aside  from 
these  [i.e.  local  assessments  and 
levee  taxes]  we  know  of  no  instances 
in  which  a  tax  upon  persons  or  prop- 
erty is  due  the  State,  counties,  or 
municipalities,  unless  the  property 
or  person  is  first  entered  upon  the 
rolls  as  provided  and  requirjsd  bylaw." 
To  the  same  efiFect,  State  v,  Thebo- 
deaux,  69  Miss.  92;  State  v,  Vicks- 
burg  Bank,  69  Bfiss.  99;  Thebodeaux 
V.  State,  69  Miss.  683.  The  Constitu- 
Haa  of  1^90  provides  for  the  election 
of  assessors  by  the  different  counties 
"in  the  manner  provided  bv  law  for 
each  county";  and  it  was  held  that 
a  statute  which  authorized  the  State 
revenue  agent  to  assess  for  ad  valorem 
taxes  property  within  the  State  that 
has  escaped  taxation,  and  to  collect 
taxes  thereon,  delegates  the  powers 
and  duties  of  the  assessor  to  the 
revenue  a^ent  and  is  unconstitutional, 
as  departmg  from  the  constitutional 
fldieme  of  securing  equal  and  uniform 
taxation  through  assessment  by  local 
assessors  in  each  county.  State  v. 
Tonella,  70  Bfiss.  701.  A  statute  by 
which  the  legislature  divides  lands 
into  classes,  and  assi^  an  arbitrary 

Tnft.-rmiiiin     and     TninnniiTn     value     tO 

each  dass,  and  confines  the  assessor 
to  the  limitation  so  fixed  in  making 
his  assessment,  violates  the  provisions 
of  the  Constitution  of  1869,  art.  xii. 
§  20,  eupra.  Hawkins  v.  Mangum,  78 
Miss.  97.  Where  an  additionied  per- 
centage tax  of  $10  per  mile  was 
imposed  on  railroad  companies  claim- 
ing exemption  from  State  supeiv 
vision  under  charter  provisions  fixing 

fttft^yiprmm     and     TninimiiTn     ratCS     OI 

charge,  the  court  said  that  treating 
the  charge  as  an  ad  vatorem  tax,  it 
was  unconstitutional  because  it  was 
not  imposed  upon  an  assessment  pui^ 


suant  to  law.    Gulf  A  S.  I.  R.  Co.  v, 
Adams,  90  Miss.  559. 

^  Adams  v.  Bank  of  Oxford,  78  Miss. 
532;  Adams  v.  Kuykendall,  83  Miss. 
571.  It  was  at  first  neld  that  the  Con- 
stitution of  1869,  art.  xii.  {{  13,  20, 
did  not  oblige  the  legislature  to  tax  aU 
property,  but  l^t  it  to  the  discretion 
of  the  legislature  to  select  the  sub- 
jects of  taxation.  Having  selected  the 
property  to  be  subjected  to  taxation 
then  the  Constitution  required  that 
the  tax  should  be  equal  and  uniform 
and  according  to  value.  But  it  was  also 
held  that  the  provisions  of  art.  xii. 
§  12.  which  declared  that  "property 
of  all  corporations  shall  be  subject 
to  taxation"  precluded  the  legislature 
from  thereafter  making  a  contract  to 
exempt  corporate  property  in  the 
future.  The  Constitution  ^ve  the 
l^^ature  the  power  to  tax  it  or  not 
as  it  saw  fit,  and  it  could  not  surrender 
that  power.  Hence,  the  legislature 
might  repeal  a  statute  which  declared 
that  certain  corporate  property  should 
be  exempt  from  taxation  for  a  period 
of  ten  years.  Mississippi  Mills  v.  Cook, 
56  Miss.  40.  See  also  Attala  County 
V,  Kelly,  68  Miss.  40;  Natchez,  J.  & 
C.  R.  Co.  V,  Lambert,  70  Miss.  779; 
Gulf  &  S.  I.  R.  Co.  V.  Hewes,  183  U.  S. 
66.  But  the  court  reconsidered  Us  de- 
cisions in  these  cases  and  held  that  the 
property  of  private  corporations  held 
for  gain  was  required  by  the  Constitu- 
tion of  1869  to  be  taxed  in  the  same 
manner  as  the  property  of  individuals. 
It  could  not  be  exempted.  Adams  v. 
Yazoo  &  M.  V.  R.  Co.,  77  Miss.  194, 
274.  See,  to  the  same  effect  under  a 
similar  provision  of  the  Alabama  Con- 
stitution. Mobile  V,  Stonewall,  53  Ala. 
570,  ana  of  the  Iowa  Constitution, 
Davenport  v.  Chicago,  R.  I.  &  P.  R.  Co., 
38  Iowa,  633.  In  Vicksburg  Bank  v, 
Worrell,  67  Miss.  47,  it  was  held  that  the 
le^slature  mi^t  exempt  property  from 
taxation,  and  that  therefore  it  might 
impose  a  tax  upon  a  business  and  might 
provide  that  such  tax  should  be  a  sub- 
stitute for  all  other  taxes  on  the  means 
and  property  employed  in  the  busi- 
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§  1371.  Oonstitational  ProTisionB  as  to  Taxation;  Unifonnitj;  Pro- 
portion to  Value;  BUbbouiL  —  In  Missouri,  it  is  provided  by  the 
Constitution  that  taxes  "shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levying  the 
tax/'  and  also  that  ''all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  valued*  ^  It  will  be  observed  that  these  provisions 
merely  require  uniformity  upon  the  "class  of  subjects"  upon  which 
the  tax  is  levied.  Hence,  a  proper  and  legitimate  dassificaiion  for 
purposes  of  taxation  and  the  application  of  special  rules  and  provi- 
sions to  each  class  is  not  prohibited  by  the  Constitution.'    But  the 

ness.    But  a  bank /aiZin^  to  pay  a  privi-  taxes  authorized  by  the  Constitution 

lege  tax  under  this  statute  was  not  to  be  levied  for  county  purposes,  the 

exempt  from  other  taxation,  whether  county   authorities    might    "in   their 

State,  mimicipal,  or  county.    Bank  of  discretion  levy  and  collect  a  special 

Oxford  V,  Oxford,  70  Miss.  504.  tax  not  exceeding  fifteen  cents  oa  each 

'  The  following  are  the  more  im-  $100  valuation  to  be  used  for  road  and 

portant   provisions    of    the    Missouri  bridge  purposes,  but  for  no  other  p\ir- 

Constitution   affecting   the   power   of  pose  whatever;    and  the  power  her^y 

taxation:   '^The  taxing  power  may  be  given  said  county  courts  and  towm^p 

exercised  by  the  general  assembly  for  boards  is  declared  to  be  a  discretionary 

State  purposes,  and  by  coimties  and  power.    This  constitutional  amendment 

other   municipal   corporations,   under  shall  not  apply  to  the  cities  of  St.  Louis, 

authority  granted  to  them  by  the  gen^  Kansas  City,  and  St.  Joseph."    It  was 

end  assembly,  for  countv  and  other  held  that  tnis  constitutional  amend- 

corporate    purposes."       Mo.     Const.,  ment  was  void  as  denying  the  equal 

1875,  art.  x.  {  1.    "Taxes  may  be  col-  protection  of  the  laws  in  violaium  of 

lected  for  public  purposes  only.    They  the    Fourteenth    Amendment    to    the 

shall  be  uniform  upon  the  same  class  United   States   Constitution,   because 

of  subjects  within  the  territorial  limits  Kansas  Gty  and  St.  Joseph  were  ex- 

of  the  authoritv  levying  the  tax,  and  empt  from  its  provisions,  these  cities 

all  taxes  shall  be  levied  and  collected  forming  a  part  only  of  the  counties  in 

by  general  laws."    Const.,  1875,  art.  x.  which  they  were  located.    The  ooiui; 

§3.    "Allproperty  subject  to  taxation  expressed   the   opinion   that  the  ex- 

shflJl  be  taxed  in  proportion  to  its  emption  of  St.  Louis  did  not  affect  the 

value."   Const.,  1875,  art.  x.  §  4.    "  All  vahdity  of  the  amendment,  as  that  dty 

railroad  corporations  in  this  State,  or  was  organized  for  purposes  of  county 

doing  business  therein,  shall  be  sub-  government  as  well  as  for  municipu 

ject   to   taxation   for  State,   county,  purposes.    State  v.  Chicago,  B.  &  Q. 

school,  mimicipal,  and  other  purposes.  It.  Co.,  195  Mo.  228.    Of  this  decision 

on  die  real  and  personal  property  owned  it  may  be  observed  that  the  power  of 

or  used  by  them,  and  on  their  gross  taxation  conferred  was  discretionary 

earning,    their    net    earnings,    their  with  the  local  authorities,  and  no  de- 

franchises   and   their  capital   stock."  cision  of  the  Supreme  dourt  of  the 

Const.,  1875,  art.  x.  {  5.    ''The  gen-  United  States  has  held  that  it  is  a 

eral  assembly  shall  not  impose  taxes  denial  of  the  equal  protection  of  the 

upon  counties,  cities,  towns,  or  other  laws  under  the  Federal  Constitution 

municipal   corporations  or  upon   the  for  the  people  of  a  State,  by  constitu- 

inhabitants  thereof,  for  county,  city,  tional  provision,  to  confer  discretionary 

town,   or   other   municipal   purposes,  power   of   taxation  upon   such   loc»l 

but  may,  by   general   laws,   vest  in  taxing  authorities  as  they  ma^  deem 

the  corporate  authorities  thereof  the  expedient,  and  over  such  territory  aa 

power  to  assess  and  collect  taxes  for  they  may  see  fit. 
such  purposes."    Const.,  1875,  art.  x.        ^  For  the  purposes  of  taxation  and 

§  10.  under  the  Missouri  ConstitutioQ  tn- 

In  1900|  an  amendment  to  the  Con-  surance  companies  may  he  dass^ped  aa 

stitution    of    Missouri    was    adopted  doing  business  for  a  profit,  or  as  mu- 

which  provided  tiiat  in  addition  to  the  tual  benefit,  fraternal,  or  assessment. 
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constitutionsl  requirement  of  uniformity  is  violated  if  the  daasifi' 
cation  is  arbitrary  and  unreasonable,  and  a  fair  consideration  shows 
that  the  tax  in  fact  is  not  laid  upon  all  of  the  same  class  of  subjects 
within  the  jurisdiction  of  the  taxing  authority.  The  lack  of  uniform- 
ity may  be  emphasized  by  the  fact  that  the  tax  is  levied  upon  prop- 
erty at  an  arbitrary  rate  and  not  in  proportion  to  its  value  as  required 
by  the  Constitution.^    But  fees  and  charges  exacted  and  imposed 

resident  of  legal  age,  but  providee  for 
the  exemption  therefonn  of  aU  persons 
voting  at  the  election,  is  void/or  lack 
of  unifarmitu,  Kansas  City  v.  Whipple, 
136  Mo.  475. 

Prior  to  the  Constitution  of  1875,  it 
was  held  that  in  extending  the  city 
limitSj  the  legislature  might  provide 
that  no  subdivision  of  land  in  the  an- 
nexed territory  containing  over  five 
acres  should  be  subject  to  taxation  for 
city  purposes.  This  provision  was 
held  not  to  violate  the  requirement  of 
the  Constitution  of  1865  that  property 
should  be  assessed  in  proportion  to 
value.  Kansas  City  v,  Uook,  69  Mo. 
127.  But  under  the  provision  of  the 
Constitution  of  1875  that  taxes  shall 
be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax,  no 
such  provision  can  now  be  made. 
Hence,  an  exemption  from  taxation  in 
cities  of  agricmtural  lands  exceeding 
five  acres  is  unconstitutional.  Cope- 
land  V.  St.  Joseph,  126  Mo.  417,  428; 
Westport  V.  McGee,  128  Mo.  152; 
State  V.  WardeU,  153  Mo.  319;  Birch 
V,  Plattsburg,  180  Mo.  413,  417.  In 
assessing  railroad  property  for  taxation, 
the  same  rate  must  be  applied  as  is 
applied  to  the  general  property  of  in- 
dividuals. State  V.  Missouri  Pac.  R. 
Co.,  92  Mo.  137. 

A  statute  which  provided  that  per- 
sons should  be  licensed,  and  that 
stamps  for  the  payment  of  a  so-called 
special  license  tax  should  be  issued  to 
tnese  licensees  only,  and  by  them  af- 
fixed to  liquors  at  the  rate  of  ten  cents 
per  gallon,  but  which  by  its  terms  was 
only  applicable  to  persons  manufao- 
turmg  liquors  withm  the  State  for 
sale  in  the  State  and  persons  import- 
ing liquors  for  sale  within  the  State, 
was  held  to  be,  not  a  mere  police  regur 
lotion,  but  a  statute  levying  a  tax  for 
revenue  purposes  on  property,  and 
therefore  void  both  for  lack  of  uni- 
formity under  the  Constitution,  and 
also  because  the  property  was  not 


Hence,  a  tax  of  two  per  cent  on  the 
premiums  of  old  line  companies  is 
valid  although  it  is  not  appucable  to 
assessment  companies.  Northwestern 
Masonic  Aid  Assoc,  v,  Waddill,  138 
Mo.  628.  The  legislature  majr  pro- 
vide by  statute  for  the  valuation  of 
raQroad  property  by  a  State  board  of 
equalisation,  as  a  unit  throughout  the 
State,  and  then  authorize  that  board 
to  ascertain  the  value  of  such  property 
in  each  local  taxing  district.  Such 
method  of  taxation  does  not  violate 
the  constitutional  requirement  of  uni- 
formity. State  V.  Severance,  55  Mo. 
378.  A  statute  imposing  a  collateral 
inheritance  tax  of  five  per  cent  on  the 
estates  of  all  persons  who  at  the  time 
of  their  death  have  no  father,  mother, 
wife,  legally  adopted  child,  or  direct 
lineal  descendant,  is  upon  a  proper  and 
legitimate  classification,  and  is  not 
'Md  for  lack  of  uniformity  under  the 
Constitution,  although  the  tax  is  laid 
(HI  coOoterab  only,  and  not  upon  as- 
cendants or  descendants.  State  v. 
Henderson,  160  Mo.  190,  217. 

^  A  statute  which  imposes  a  euo^ 
cession  tax  of  five  per  cent  on  the 
whole  estate  of  decedents,  and  seven 
and  one-half  per  cent  additional  on  all 
of  soeh.  estates  in  excess  of  $10,000, 
violates  the  constitutional  requirement 
of  unifonnity.  The  classification  and 
regulation  of  the  rate  by  amount  is  ar- 
bitrary and  unreasonable.  State  v. 
Switafer,  143  Mo.  287.  See  to  the 
same  effect  under  the  Ohio  Constitution, 
State  V.  Ferris,  53  Ohio  St.  314.  A 
dty  ordinance  which  imposes  a  "  license 
tax  of  one  percent  per  annum  upon  the 
goods,  wares,  and  merchandise  of  any 
resident  ci  said  city"  imposes  an  dd 
valorem  property  tax,  which  can  only 
be  leiiea  cm  all  personal  property  in 
the  city,  and  is  void  for  lack  of  uni- 
formity. Brookfield  v,  Tooey,  141  Mo. 
610.  See  also  Troy  v.  Hams,  102  Mo. 
Add.  51.  A  statute  which  imposes  a 
pou  tax  of  $2.50  in  years  when  a 
geDeral  election  is  had  upon  each  male 
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by  the  State  in  the  exercise  of  the  police  potoer  for  the  cost  of  inspec- 
tion,  when  reasonable  in  amount  and  fairly  proportioned  to  the  cost 
of  inspection,  are  not  taxes  within  the  constitutional  requirements 
of  uniformity  and  assessment  in  proportion  to  value.^ 

The  constitutional  requirements  of  uniformity  and  taxation  in 
proportion  to  value  have  no  applicatUm  to  special  assessments  for 
local  improvements  levied  in  proportion  to  the  benefits  received.* 

The  constitutional  provisions  of  this  State  do  not  preclude  the 
State  from  imposing  and  collecting  an  ad  valorem  tax  on  property 
used  in  a  calling,  and  at  the  same  time  imposing  and  collecting  a 
license  tax  on  the  pursuU  of  the  calling  as  a  condition  of  the  right  to 
carry  it  on,  and  this  power  may  be  delegated  to  municipal  corpora- 
tions."    For  purposes  of  license  taoces,  pursuits  and  occupations  may 

taxed  in  proportion  to  its  value.    State  tutional   prohibition   against   levying 

V.  Bengsch,  170  Mo.  81.  taxes  for  municipid  purposes,  impose 

A  law  which  purported  to  provide  the  cost  of  the  police  on  the  city  and 

for  the  inspection  of  beer  provided  that  direct  the  city  to  levy  a  tax.    State 

a  certain  fee  should  be  paid  into  the  v.  Mason,  153  Mo.  23.    Water  nUea  for 

State  treasurjr  by  the  manufacturers  water  supplied  bv  a  municipality  to  a 

of  beer  for  the  inspection  thereof.   Such  consumer  are  in  the  nature  of  a  toll  for 

fees   in   the   aggregate   amounted   to  services  rendered  and  are  not  a  tax, 

$500,000  per  annum  more  than  the  ex-  and  a  higher  charge  to  one  person  than 

pense  of  mspection.    It  was  held  that  to  another  is  not  prohibited  by  the 

the  fee  was  a  tax  and  as  such  was  un-  constitutional  requirement  that  taxes 

constitutional,  being  neither  levied  on  shall  be  uniform  upon  the  same  class 

the  property  in  proportion  to  its  value  of  subjects.    St.  Louis  Brewing  Assoc, 

nor  upon  an  equal  and  uniform  basis,  v.  St.  Louis,  140  Mo.  419. 
State  V.  Eby,  170  Mo.  497,  526.  "  Garrett  v,  St.  Louis,  25  Mo.  505; 

^  State  V.  Vickens,  186  Mo.  103^  107  Egyptian  Levee  Co.  v.  Hardin,  27  Mo. 

(factory    inspection);     St.    Louis    v.  495;  Farrar  v.  St.  Louis,  80  Mo.  379, 

Liessing.  190  Mo.  464,  487  (milk  in-  390;  St.  Joseph  v.  Owen,  110  Mo.  445, 

spection);     St.    Louis    v.    Grafeman  455;  Morrison  v.  Mor^,  146  Mo.  543, 

Dairy  (}o.,   190  Mo.  492,   506   (milk  564;   Kansas  City  v.  Bacon,  147  Mo. 

inspection).  259,  282;    Thornton  v.  Clinton,   148 

A  per  capita  charge  imposed  upon  Mo.  648,  663;  Meier  v.  St.  Louis.  180 
the  registration  and  licensing  of  dogs  is  Mo.  391,  408 ;  Heman  Const.  Co.  v, 
an  exercise  of  the  police  power,  and  Wabash  R.  (>>.,  206  Mo.  172,  179; 
does  not  come  within  the  requirement  Fruin-Bambrick  C!onst.  Co.  v,  St.  Louis 
of  the  Constitution  that  property  shall  Shovel  Co.,  211  Mo.  524,  532. 
be  taxed  in  proportion  to  value.  *  American  Un.  Exp.  Co.  v.  St.  Jo- 
Carthage  V.  Rhodes,  101  Mo.  175.  Al-  seph,  66  Mo.  675;  St.  Louis  v.  Green, 
though  the  Constitution  prohibits  the  70  Mo.  562;  St.  Joseph  v.  Ernst,  96 
legislature  from  levying  taxes  for  Mo.  360,  367;  Aurora  v.  McGannon, 
"municipal  purposes"  (Mo.  Const.,  138  Mo.  38,  45;  Springfield  v.  Smith, 
1875,  art.  x.  §  10),  the  legislature  may.  138  Mo.  645,  654. 
without  violating  any  constitutional  Under  the  Constitution  of  1865  it 
provision,  reauire  the  expense  of  all  was  held  that  the  direction  that  prop- 
elections  held  within  a  municipality  erty  subject  to  taxation  shall  be  taxed 
to  be  paid  by  it.  State  v,  Owsley,  122  in  proportion  to  its  value^  did  not  pr&- 
Mo.  68  J  State  v.  St.  Louis  Board  of  dude  the  levy  of  eapitatutn  or  income 
Education,  141  Mo.  45,  49.  Police  ex-  taxes,  Glasgow  v.  Rowse,  43  Mo.  479. 
penses  are  incurred  in  the  exercise  of  Notwithstanding  the  provisions  of  the 
a  State  function  and  not  in  the  exercise  Constitution  of  1875,  a  city  may  be 
of  a  municipal  power,  and  the  legislar  authorised  by  statute  to  levy  and  ool- 
ture  may,  notwithstanding  the  consti-  lect  from  the  same  person  (1)  a  tax  on 
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be  ctassified,  but  license  taxes  are  otherwise  within  the  provisions  of 
the  Constitution,  and  must  be  uniform  on  the  same  class  of  subjects 
within  the  limits  of  the  authority  levying  the  tax.^ 


§  1372  (746).  Oonstitational  SestrictionB;  Taxation  for  "Corporate 
PmposM"  by  "Corporate  AuthoritieB";  Uinois.  —  The  present  and 
former  Constitutions  of  lUinob  contain  a  provision  to  the  effect 
that  the  '* corporate  authorities"  of  cities  may  be  vested  by  the  leg^ 
islature  with  power  to  assess  and  collect  taxes  for  ''corporate  pui^ 
" '    According  to  the  uniform  course  of  decision  in  Illinois, 

mainder  of  the  citv  is  void  for  lack  of 
uniformity.  St.  Louis  v.  Spiegel,  75 
Mo.  145. 

A  city  had  authorily  to  license 
"  merchants  "  and  enactecf  an  ordinance 
imposing  a  license  tax  on  produce 
dealers.  It  was  held  that  the  statu- 
tory authority  justified  the  levy  of  the 
license  tax  upon  produce  dealers  as 
they  were  merchants,  but  that  the 
license  tax  was  void  for  lack  of  imi- 
formity  because  all  merchants  were 
not  subjected  to  it.  Kansas  City  v. 
Crush,  151  Mo.  128.  In  Missouri  it  is 
the  settled  rule  that  the  Uguor  business 
may  be  prohibited  absolutely,  and 
that,  notwithstanding  the  constitu- 
tional requirements  as  to  taxation,  the 
State  may  exact,  or  provide  for  the  ex- 
action of,  a  charge  for  the  privilege  in 
its  discretion.  Such  a  charge  is  not  a 
tax^  but  is  a  condition  of  carrying  on  a 
busmess  which  otherwise  might  be 
prohibited.  State  v,  Hudson,  78  Mo. 
302;  State  v,  Bixman,  162  Mo.  1; 
State  V.  Seebold,  192  Mo.  720,  727. 

'  The  full  text  of  these  constitu- 
tional provisions  is  as  follows:  ''The 
corporate  authorities  of  counties, 
townships,  school  districts,  cities, 
towns,  and  villages  may  be  vested 
with  power  to  assess  and  collect  taxes 
for  corporate  purposes;  such  taxes  to 
be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the 
txxiy  imposing  the  same.  And  the 
general  assembly  shall  require  that 
sdl  the  property  within  the  limits  of 
mimicipal  corporations,  belonging  to 
individuals,  shall  be  taxed  for  the  pay- 
ment of  debts  contracted  under  au- 
thority of  law."  Illinois  Const.,  1848^ 
art.  ix.  §  5. 

In  the  Constitution  of  1870,  a  con- 
siderable change  in  the  lan^age  of 
this  provision  was  made  and  it  now  is 
as   follows:    ''The    general   assembly 


bis  TOoperty;  (2)  a  vehicle  tax  for  the 
pri^ege  of  using  the  streets;  (3)  a 
tax  on  the  business  or  occupation.  St. 
Louis  V.  Weitsel,  130  Mo.  600,  619. 

^  St.  Louis  V.  Steinberg,  69  Mo.  289; 
St.  Louis  V,  Spiegel.  90  Mo.  587 ;  St. 
Louis  V.  Bowler,  94  Mo.  630;  St.  Ijouis 
V.  Consolidated  Coal  Co.,  113  Mo.  83, 
88.  Compare  Kansas  City  v.  Richard- 
son^ 90  Mo.  App.  450.  A  license  tax 
levied  on  oS  sewing  machine  agents  is 
on  a  legitimate  classification  and  is 
uniform  within  the  meaning  of  the 
Constitution.  '  St.  Louis  v.  Bowler,  94 
Mo.  630.  An  ad  valorem  tax  on  the 
^grosB  annual  receipts  of  express  conv 
pomes  upon  business  done  within  the 
city  IB  not  void  for  lack  of  uniformity, 
although  the  license  tax  on  merchants 
18  levi^  irnon  a  different  basis.  Ameri- 
can Un.  Exp.  Co.  V,  St.  Joseph;  66  Mo. 
675.  A  license  tax  on  wktdes  for 
trade  and  traffic  using  the  streets  is  not 
▼otd  for  lack  of  uniformity.  St.  Louis 
V.  Green,  70  Mo.  562.  A  city  ordinance 
which  imposMBS  a  license  of  $2  on 
merchants  with  a  stock  of  less  than 
$1,000  and  <rf  $3  on  merchants  with  a 
greater  stock  does  not  violate  the  con- 
stitutional requirement  of  uniformity. 
The  license  tax  maybe  proportioned 
to  the  value  of  the  privilege  without 
destroying  its  uniformity.  Aurora  v. 
McGannon,  138  Mo.  38.  A  statute 
which  authorizes  the  levy  of  a  poll  tax 
d  $2.50  for  road  puiposes  in  road  dis- 
tricts organised  under  it  on  all  in- 
habitants between  ^  twenty-one  and 
sixty  years  of  age  is  not  unconstitu- 
tkmal  for  lack  of  uniformity,  although 
the  {mU  tax  for  road  purposes  in  the 
remainder  of  the  county  is  $2  on  per^ 
sons  between  twenty-one  and  nfty 
years  of  age.  Elting  v.  Hickman,  172 
Mo.  237,  258.  A  license  tax  of  $100 
upon  meat  dealers  in  one  part  of  the 
oty,  and  of  $25  on  those  in  the  re- 
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this  coDstitutional  provision  is  to  be  construed  as  a  limUatUm  upon 
the  jxnoer  of  the  Ugislaivre  to  delegate  the  right  of  corporate  or  local 
taxation  to  any  other  than  the  corporate  or  local  authorities;  and 
by  the  phrase  '^ corporate  aitthoriHea"  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  people  to  be 
taxed,  or  appointed  in  some  mode  to  which  they  have  given  their 
consent^    TTie  consent  of  the  people  to  the  exercise  of  corporate 


may  vest  the  corporate  authorities  of 
cities,  towns,  and  villages  with  power 
to  make  local  improvements  by  special 
assessment,  or  by  special  taxation  of 
contiguous  property,  or  otherwise. 
For  all  other  corporate  purposes,  all 
municipal  corporations  shaU  be  in- 
vested with  authority  to  assess  and 
coUect  taxes;  biit  such  taxes  shall  be 
uniform  in  respect  to  persons  and  prop- 
erty, within  the  jurisdiction  of  the  body 
imposing  the  same."  Illinois  Const., 
1870^  art.  ix.  i  9.    There  is  a  further 

Srovision  in  the  Constitution  of  this 
tate  prohibiting  the  legislature  from 
itself  unpoeing  taxes  upon  mimicipal 
corporations  or  the  inhabitants  or 
property  thereof  for  corporate  pur- 
poses. Illinois  Const.,  1870,  art.  ix. 
}10. 

These  provisions  of  the  two  con- 
stitutions are  substantially  identical  so 
far  as  concerns  the  question  now  un- 
der consideration.  O  Brien  v,  Wheel- 
ock.  184  U.  S.  450^  486.  It  has  been 
said  that  the  provision  of  the  Consti- 
tution of  1870,  quoted  suprat  does  not 
relate  to  counkesy  but  solely  to  taxes 
for  cities,  towns,  and  villages.  Wether- 
eU  V.  Devine,  116  111.  631. 

»  Weightman  v.  Clark,  103  U.  S. 
256;  Harter  v.  Kemochan,  103  U.  S. 
662,  570;  O'Brien  v.  Wheelock,  184 
U.  S.  450,  487,  afif'g  95  Fed.  Rep.  883; 
People  V,  Chicago,  51  111.  17,  30;  Har- 
ward  V,  St.  Clair  &  M.  Levee  &  Dr. 
Co.,  51  HI.  130;  Gage  v.  Graham,  57 
111.  144;  Hessler  v.  Drainage  Com'rs, 
53  ni.  105;  Lovington  v.  Wider,  53 
111.  302;  Wider  v.  East  St.  Louis,  55 
Hi.  133;  Madison  County  Court  v. 
People,  58  HI.  456, 463 ;  School  Trustees 
V,  People,  63  111.  299 ;  Decker  v.  Hughes, 
68  111.  33,  44;  People  v.  Dupuyt,  71  111. 
651,  653;  Updike  v.  Wright,  81  lU.  49, 
^;  People  v.  McAdams,  82  111.  356, 
360;  Gaddis  v.  Richland  County,  92 
HI.  119;  ComeU  v.  People,  107  HI.  372; 
Mather  v.  Ottawa,  114  111.  659,  664; 
Wetherell  v.  Devine,  116  HI.  631; 
Snell  V.  Chicago,  133  111.  413;   People 


V.  Knopf,  171  111.  191,  199;  Givens  v. 
Chicago,  188  111.  348;  Morgan  v. 
Schuffielle,  228  lU.  106,  112.  See  also 
Chicago,  D.  &  V.  R.  Co.  v.  Smith,  62 
lU.  268. 

The  constitutional  provisicm,  as 
construed  by  the  courts,  does  not  pro- 
hibit the  creation  by  statute  oif  a 
board  of  local  improvement  in  dHea 
which  IS  charged  with  the  duty  of 
initiating  public  improvements  and 
preparing  an  ordinance  therefor  for  sub- 
mission to  the  council,  since  the  adop- 
tion of  the  ordinance  by  the  council 
lies  at  the  foundation  of  the  improve- 
ment proceeding  and  that  is  a  munici- 
pal act.  Givens  v,  Chicago,  188  HI. 
348.  See  also  White  v.  Chicago,  188 
111.  392,  395. 

Under  this  provision  of  the  Consti- 
tution, it  was  held  that  a  citv  could 
not  be  compelled  to  incur  debts  and 
issue  its  bonds  without  the  consent  of 
the  corporate  authorities.  In  the  case 
of  Lincoln  Park  the  commiasionerB 
were  created  by  the  legislature,  were 
not  under  the  control  oi  the  corporis 
tion,  and  had  the  power  to  make  pur- 
chases of  lands  for  the  park;  ana  to 
pa^r  for  such  purchases,  the  city  was 
to  issue  to  them  its  bonds.  The  court 
held  that  they  were  not  the  corporate 
authorities  of  the  city^  and  refused 
a  mandamus  to  the  city  authorities 
to  issue  the  bonds.  People  \v,  Chicago, 
51  111.  17.  A  statute  attempting 
mandatorily  to  validate  a  void  issue  of 
bonds  and  to  provide  for  their  collec- 
tion from  a  town  construed  as  an  at- 
tempt by  the  legislature  to  impose  a 
tax  without  the  consent  of  the  local 
authorities  and  held  unconstitutional. 
Marshall  V.  Silliman,  61  111.  218.  Index, 
Curative  Act. 

A  statute  which  provided  for  the 
appointment  of  police  commissionera  for 
the  dtjf  of  East  St.  Louis  named  the 
commissioners,  gave  them  charge  of 
the  police,  authorised  them  to  certify 
to  the  city  authorities  the  amount  of 
the  expense,  and  prohibited  the  dty 
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powers  may  be  given  by  a  vote  upon  the  question  of  the  adoption  of 
a  statute;  after  a  favorable  vote  sls  prescribed  by  law,  the  persons 

autiiorities  from  appointing  or  inter-  the  purpose  of  givinjB|  aooess  to  farm 
faring  with  the  pohce  force,  held  to  lands  immediately  amoining.    Morgan 
be    mioonstitutional    mider    the   pro-  v.  Schusselle,  228  111.  106. 
visions  of  the  Constitution  of   1S48,        The  library  board  of  Chicago,  con- 

2uoted  Bwpra*  Lovington  v.  Wider,  eisting  of  nine  members  appointed  by 
3  Hi.  302;  People  v.  Canty,  55  111.  the  mayor,  with  the  approval  of  the 
33;  Wider  v.  East  St.  Louis,  56  111.  city  council,  and  removable  by  him, 
133;  Hinse  v.  Peoole,  92  111.  406.  with  the  consent  of  the  council. 
Under  a  statute  whicn  named  the  first  are  not  the  corporate  authorities  ol 
directors  and  provided  that  the  free-  Chicago,  and  cannot  levy  a  library 
holders  in  certain  townships  should  tax.  Chicago  v.  Cook  County,  136 
elect  their  successors,  the  Wabash  111.  App.  120,  123. 
River  Levee  Diredors  were  held  to  be  Under  the  clause  of  the  constitu- 
a  privaie  corporation  and  incapable  of  tional  provision  of  1848,  art.  iz.  §  5, 
receiving  a  delegation  of  power  to  quoted  above,  that  the  legislature 
levy  a  tax.  Wabash  River  Levee  ''shall  require  that  all  the  j>roperty 
Directors  v,  Houston,  71  111.  318.  within  the  limits  of  municipal  cor- 
Where-  a  building  was  erected  under  porations  belonging  to  inoividuals 
the  wiU  of  a  testator  as  a  private  school  shall  be  taxed  for  the  payment  of 
house  and  place  of  toorship,  the  legisla-  debts  contracted  under  authority  of 
ture  cannot,  by  statute,  create  a  school  law/'  the  legislature  might  provide 
district  for  the  support  of  such  school,  by  statute  that  the  State  auditor 
provide  for  the  election  of  trustees  should  ascertain  the  interest  on  town 
therein,  and  invest  them  with  the  and  other  bonds  and  certify  the 
taxing  power.  People  v,  McAdams,  amount  to  the  county  clerk  who 
82  HI.  356.  should    thereupon    extend    the    tax 

Statutes  naming  drainage  commis'  upon  his  books.  This  is  a  mere  pro- 
sioners  with  authority  to  make  im-  vision  for  ihe  coUection  of  the  debt 
provements  and  to  certify  the  cost  of  pursuant  to  the  express  provision  of 
the  same  to  the  countv  treasurer  for  the  Constitution.  Dunnovan  v.  Green, 
eolleetion  by  taxation  held  to  be  un-  57  111.  63.  A  similar  authority  may 
constitutional.  O'Brien  v,  Wheelock,  be  exercised  by  the  legislature  under 
184  U.  S.  450,  487,  aff'g  95  Fed.  Rep.  the  Constitution  of  1870.  Decker  v. 
883;  Hessler  v.  Drainage  Com'rs,  53  Hughes,  68  111.  33.  Where  a  debt  has 
OL  105;  Gage  v.  Graham,  57  111.  144.  been  voluntarily  incurred  by  the  mu- 
As  to  the  formation  of  drainage  dis*  nicipality,  the  legislature  mav  select 
tricU  under  the  amendment  to  the  the  agent  to  raise  the  means  of  paying 
Constitution  ci  1870,  art.  iv.  §  31,  au-  the  same  by  taxation.  Neither  the 
thorising  the  legislature  to  ''provide  Constitution  of  1848  nor  that  of  1870 
for  the  organization  of  drainage  dis-  imposes    any    restriction    upon    this 


irictSy"  see  Blake  v.  People,  109  111.  power.    Decker  v.  Hughes,  68  111.  33. 
504;   Owners  ci  Lands  v.  People,  113        Cities  under  the  General  Incorpora- 

HL  296;    Wilson  v,  Chicago  Sanitary  tion  Act,  prior  to  the  Act  <^  1871,  were 

Dist.,  133  HI.  443;   People  v.  Nelson,  not  restricted  as  to  the  amount  of 

133  lIL  565.    Drainage  commissioners  taxes  to  be  raised  for  sewerage  in  i^ 

dected   in  a  drainage  district   which  fiscal  year.    Hale  v.  People,  87  111.  72. 

embraces  several  towns,  are  not  the  The  constitutional  provisions  relating 

eorporate  authorities  of  such  towns,  to  the  uniformity  of  taxes  has  reepect 

ana  cannot  be  authorized  by  statute  to  the  laws  which  may  be  passed  for 

to  impose  on  any  town  without  its  the  imposition  of  taxes,  and  not  to 

eoosent  a  burden  which  requires  re-  the  particular  working  of    the  laws, 

sort  to  taxation  to  remove  it;    and  Spencer  v.  People,  68  111.  510;   Mur- 

this   is   true   although   the   drainage  pny  v.  People,  120  111.  234.    A  license 

eommisBioners   are   not   vested   with  fee  imposea  upon  a  certain  business 

the  power  to  levy  taxes  to  discharge  or  occupation  is  not  unconstitutional 

the  DUPden.    The  expense,  in  this  case,  if  the  fees  are  uniform  as  to  all  persons 

was  for  constructing  a  bridge  across  of  the  same  class,  as  here,  brokers,  in 

a  ditch  by  the  side  ci  a  hi^way  for  a  city.    Braun  v.  Chicago,  110  111.  186. 
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named  in  the  statute  become  corporate  authorities  who  may  ezer- 
cbe  the  power  of  taxation.^  As  construed  by  the  courts,  the  effect 
of  this  constitutional  provision  is  to  limit  taxation  by  municipalities 
to  local  or  corporate  jmrposes;  and  a  ''corporate  purpose/'  as  defined 
by  the  courts;  is  one  that  is  germane  to  the  objects  for  which  the 
municipality  was  created,  or  having  a  legitimate  connection  with 
those  objects  and  a  manifest  relation  thereto.'  But  this  constitu- 
tional provision  does  not  confine  the  legislature  to  any  particular 
corporate  authorities  or  to  any  then  known  instrumentalities  of 
that  character.  It  may  create  every  conceivable  kind  of  corporate 
authority,  and  may  endow  them  with  the  powers  of  pre-existing  cor- 
porate authorities,  except  in  so  far  as  it  may  be  restrained  by  other 
provisions  of  the  Constitution.  Hence,  several  towns  may  be  united 
in  one  district  for  the  specific  purpose  of  establishing  and  maintain- 
ing a  public  park  and  the  corporate  authority  of  the  district  so  created 


'  People  V,  Salomon,  51  111.  37,  51; 
Lee  V.  Ruggles,  62  111.  427,  430; 
Cornell  v.  People,  107  111.  372;  Weth- 
erell  v.  Devine,  116  111.  631;  People 
V.  Knopf,  171  111.  191.  After  the  peo- 
ple of  a  municipality  have  adopted  a 
statute  providing  for  the  appointment 
of  taxing  authorities  in  a  prescribed 
manner,  the  legislature  cannot  change 
the  manner  of  appointment.  Comdl 
V.  People,  107  lU.  372. 

•  Taylor  v.  Thompson,  42  111.  9; 
Livingston  County  t;.  Weider,  64  111. 
427;  People  v.  Dupuyt,  71  111.  651, 
655;  Hackett  v.  Ottawa,  99  111.  86. 
A  tax  for  a  corporate  purpose  has  been 
defined  to  be  a  tax  to  be  expended  in 
a  manner  which  shall  promote  the 
general  prosperity  and  welfare  of  the 
municipality  whi€h  levies  it.  Weth- 
erell  v.  Devme,  116  111.  631,  637.  Elec- 
tion expenses  m  the  municipality  are 
a  corporate  purpose  for  which  the 
power  of  taxation  may  be  exercised. 
Wetherell  v,  Devine,  116  111.  631. 

In  Livingston  County  v,  Weider, 
64  111.  427.  It  was  held  that  the  State 
Reform  St^iool  wcu9  a  State  institution^ 
and  not  a  county  or  corporate  insti- 
tution; that  the  expense  of  establish- 
ing it  should  be  borne  by  all  parts  of 
the  State  equally;  that  an  act  of  the 
legislature  authorizing  the  crc&tion  of 
municipal  or  corporate  debt  in  order 
to  secure  its  location  or  erection  was 
unconstitutional,  because  such  a  d^t 
(involving  the  necessity  of  a  resort 
to  taxation  to  pay  it)  is  not  created 
for  a  "corporate  purpose"  within  the 


meaning  of  the  constitutional  provisioQ 
referred  to  in  the  text.  See  also 
People  V.  Dupuyt,  71  111.  651.  But 
compare  livii^ston  County  v.  Darling- 
ton, 101  U.  S.  407,  414,  where  the 
Supreme  Court  of  ttke  United  States 
appeeurs  to  have  been  of  the  contrary 
opmion. 

The  development  of  water  power  for 
manufacturing  purposes  is  not  a  cor- 
porate purpose  of  a  city  for  which 
Donds  can  be  issued  and  uie  power  of 
taxation  exercised.  Mather  v,  Ottawa, 
114  111.659.  See  also  Ottawa  V.  C^irey, 
108  U.  S.  110.  But  compare  Hackett 
V.  Ottawa,  99  U.  S.  86.  The  payment 
of  a  debt  which  was  not  incurred  hf 
tne  mimicipality  and  for  which  it  is 
not  responsible  is  not  a  corporate 
purpose  for  which  it  may  be  taxed. 
Hence,  it  was  held  that  a  statute 
which  provided  that  all  taxes  collected 
for  county  and  township  purposes 
from  any  railroad  should  oe  set  apart 
by  the  county  treasurer  as  a  sinking 
fund  to  redeem  the  bonds  of  any  town 
issued  in  aid  of  the  railroad  was  uncon- 
stitutional. Sleight  V.  People,  74  111. 
47.  School  trustees  cannot  oe  author- 
ized by  statute  to  issue  railroad  aid 
bonds  and  to  collect  taxes  for  thepay- 
ment  of  principal  and  interest,  lliese 
functions  are  foreign  to  the  objects 
for  which  the  school  trustees  are  ap- 
pointed or  elected^  and  th^  are  not 
corporate  authorities  for  that  purpofle. 
School  Trustees  v.  Peo^e,  63  111.  299. 
See  also  Weigbtman  v.  Clark,  103  U.  S. 
256. 
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may  be  vested  in  agents  designated  by  the  statute  who  may  also  be 
vested  with  power  to  assess  and  levy  taxes  for  the  corporate  purposes.^ 
A  tax  for  a  corporate  purpose  —  provided,  of  course,  it  be  not  of 
such  nature  that  it  may  be  collected  by  special  taxation  or  special 
assessment  under  other  provisions  of  the  Constitution  —  must  be 
collected  from  the  entire  territory  of  the  municipality,  and  not  only 
from  a  part  thereof.  The  corporate  purpose  mud  extend  to  the 
entire  cUy;  and,  in  the  apportionment,  tiie  principle  of  equality 
and  uniformity  must  be  observed.'  But,  apparendy,  these  con- 
stitutional provisions  do  not  apply  to  taxes  levied  within  the  limits 
of  the  mtmicipality  for  a  general  public  purpose  in  which  the  people 
of  the  State  are  direcdy  interested,  although  the  area  upon  which  the 
tax  is  imposed  is  limited.' 

§  1373.  Xzercise  of  the  Delegated  Authoritj  by  Popular  Sepresen- 
tatives.  —  It  will  be  seen  from  the  foregoing  examination  of  the  de- 
cisions of  the  Illinois  courts  that  the  general  effect  of  the  construc- 
tion of  the  constitutional  provisions  of  that  State  is  to  confine  the 
exercise  of  delegated  power  to  tax  to  the  representatives  of  the  people 
elected  by  and  immediately  responsible  to  them.    Without  under- 


^  People  V,  Salomon,  51  111.  37. 
Statutes  creating  park  commisaioners 
for  oertain  districts,  vesting  them  with 
certain  governmental  powers  of  a 
political  character,  held  to  create  the 
commissioners  into  public  municipal 
corporations  capable  of  exercising  the 
power  of  taxation.  People  v.  Salo- 
mon, 51  111.  37;  People  v.  Williams, 
51  lU.  63;  South  Park  Com'rs  v.  Dun- 
levy,  91  111.  49;  People  v,  Walsh,  96 
Dl.  232,  247;  Dunham  v.  People,  96 
Dl.  331;  West  Chicago  Park  tkim'rB 
r.  Western  Un.  Tel.  Co.,  103  lU.  33; 
ComeU  V.  People.  107  lU.  372;  West 
Chicago  Park  Com'rs  v.  McMullen, 
134  Ul.  170;  McCormick  v.  South 
Paric  Com'rs,  150  HI.  516;  Jones  v. 
Lake  View,  151  111.  663,  676;  West 
Chicago  Park  Com'rs  v.  Chicago,  152 
m.  392,  404;  West  Chicago  Park 
Com'rs  V.  Sweet,  167  111.  326;  West 
Chicago  Park  Com'rs  v.  Farber,  171 
HI.  146;  South  Park  Com'rs  v.  First 
Nat.  Bank,  177  Dl.  234;  Chicago 
Title  A  Trust  Co.  v.  Lake  View,  187 
HI.  622.  In  the  Park  Cases,  cited 
supra,  the  statute  provided  tor  the 
appointment  of  commissioners  other- 
wise than  by  an  election  by  the  voters, 
but  it  was  held  that  inasmuch  as  the 


{»rk  statutes  did  not  become  opera- 
tive until  they  were  adopted  by  a 
vote  of  the  people,  the  consent  of  the 
people  to  the  exercise  of  the  taxing 
power  by  the  commissioners  was  suffi- 
ciently established.  People  v,  Salo- 
mon, 51  lU.  37. 

*  Primm  v,  Belleville,  59  111.  142. 

•  In  Wm  Countv  v.  People,  110 
HI.  512,  it  was  held  that  a  statute 
which  makes  counties  liable  to  con- 
tribute one-half  of  the  expense  of  the 
town  bridges  upon  certain  contingen- 
cies, enacted  in  pursuance  of  a  general 
law  of  the  State  for  the  i)urpoBe  of 
building  bridges  and  maintaining  pub- 
lic highways,  &c..  in  which  the  people 
of  the  State  at  large  are  directly  m- 
terested,  is  not  the  levying  of  a  tax 
for  a  corporate  purpose,  and  hence  is 
not  withm  the  operation  of  the  pro- 
vision of  the  Constitution  of  1870,  art. 
ix.  S  9.  See  also  Heffner  v.  Cass  & 
M.  Counties,  193  lU.  439,  452.  A 
statute  which  subjects  municipalities 
to  responsibility  for  damages  caused 
by  mob  violence  does  not  create  a  debt 
or  impose  a  tax  in  violation  of  the 
Constitution.  Chicago  v.  Manhattan 
Cement  Co.,  178  lU.  372. 
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taking  to  say  how  far  this  rule  is  of  general  application  as  a  right 
inherent  in  local  self-government  in  the  different  States,  it  would 
appear  that  the  same  general  result  has  been  reached  in  several 
of  the  States  under  the  Constitutions,  polity,  and  legal  principles 
adopted  in  such  States.* 

^  Alabama.  In  this  State  it  is  held  by  the  people  in  the  legislature.  There 
that  the  legislature  can  only  delegate  is  no  express  constitutional  restrio- 
the  power  to  tax  to  municipal  corpora-  tion  or  limitation  upon  the  power  of 
tions  and  other  like  bodies.  Hence,  the  legislature  in  this  State,  and  that 
where  a  school  district  was  created  by  body  may,  for  proper  and  legitimate 
statute,  the  first  trustees  being  named  purposes,  confer  the  taxing  power 
in  the  act  and  their  successors  being  upon  municipalities.  Nevertheless, 
appointed  by  the  State  superintendent  in  the  absence  of  such  constitutional 
of  education,  it  was  held  tnat  although  restrictions,  the  power  of  the  legislar 
the  school  district  was  a  public  cor-  ture  to  confer  the  right  of  taxation  is 
poration,  it  was  not  a  municipal  cor-  limited  by  implication.  .  .  .  Tliere  is 
poration,  and  a  statutory  provision  an  implied  limitation  upon  the  power 
giving  the  trustees  power  to  levy  of  the  legislature  to  delegate  the 
taxes  for  school  purposes  was  imcon-  power  of  taxation.  This  of  necessity 
stitutional.  Schultes  v.  Eberly,  82  must  be  so,  otherwise  the  le^lature 
Ala.  242,  244.  See  also  Mitchell  v.  might  clothe  any  person  wi^  the 
State,  134  Ala.  392,  409,  412;  Harlan  power  to  levy  taxes,  regardless  of  the 
V,  State,  136  Ala.  150.  will  of  those  upon  whom  such  burdens 

Iowa.  An  action  for  mandamus  would  be  cast,  and  such  person  might 
was  begun  to  compel  the  city  council  be  directly  responsible  to  no  one.  .  .  . 
of  Des  Moines  to  levy  a  tax  to  create  The  uses  to  which  this  tax  is  to  be 
a  sinking  fund  to  build  and  maintain  put  are  local,  and  the  benefits  to  be 
a  library.  The  statute,  as  originally  derived  from  such  library  must  nece&- 
enacted,  placed  the  library  under  the  sarily  inure  mostly  to  the  benefit  of 
direct  control  and  management  of  the  people  of  the  city  of  Des  Moines, 
the  city  council  who  were  elected  by  Such  being  the  case,  we  think  that 
the  people,  and  authorised  the  council  the  legislature  had  no  power  to  vest 
to  levy  a  tax.  The  people  of  the  city  the  levying  of  this  tax  m  a  body  not 
by  vote  accepted  tne  provisions  of  directly  responsible  to  the  people  of 
this  law.  By  subsequent  acts  of  the  the  city.  The  levy  and  collection  of 
legislature,  a  board  of  trustees  was  a  tax  is  a  taking  of  the  property  of 
established  and  the  control  and  man-  the  taxpayer  against  his  will,  and  such 
agement  of  the  library  were  vested  in  a  necessary,  arbitrary,  and  far-reaching 
the  board  with  the  power  of  abso-  power  ou^t  not  to  oe  conferred  upon 
lutely  determining  the  amount  of  the  a  body  of  persons  who  are  not  the 
taxes  to  be  levied.  It  was  held  that  direct  representatives  of  the  people, 
under  the  rule  that  the  legislature  can-  who  are  not  elected  by  them,  ana 
not,  without  the  consent  of  the  peo-  who,  therefore,  are  not  directly  re- 
ple,  delegate  the  power  of  taxation  sponsible  to  them,  unless  the  people 
or  municipal  purposes  to  a  body  or  assent  thereto.  .  .  .  We  hold  that 
persons  not  elected  by,  or  immediately  no  officer  and  no  board  not  elected  by, 
responsible  to,  the  people,  the  delega-  and  immediately  responsible  to,  the 
tion  to  the  board  of  trustees  of  the  people  can  be  made  the  repository 
authority  to  tax  was  imconstitutional,  of  such  power.  If  this  power  was 
and  that  the  fact  that  the  mayor  ap-  given  to  the  city  council,  and  it  was 
pointed  the  library  board  with  the  abused,  the  people  could,  at  least, 
consent  of  the  council  did  not  make  prevent  a  recurrence  of  the  wrong  at 
such  library  board  an  elective  body  the  polls;  but  if  it  be  reposed  in  a 
responsible  to  the  people  within  this  body  not  elected  by  the  people,  a 
principle.  State  v.  Des  Moines,  103  remedy  is  uncertain,  indirect,  and 
iowa,  76,  88,  90,  94.  Kinne,  J.,  who  likely  to  be  long  delayed.  The  ab- 
delivered  the  opinion  of  the  court,  solutely  unlimited  power  of  taxation 
said:  "Under  our  Constitution,  the  as  to  duration,  attempted  to  be  con- 
power  of  taxation  has  been  vested  ferred  by  the  act  under  consideration, 


fc 
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§  1374.  OonBtitational  Prohibition  of  Delegation  to  Special  Oonunis- 
■imiB,  ftc.  —  A  limitation  upon  the  fower  of  taxation  in  the  con- 
stitutions of  certain  States  is  to  be  found  in  a  prohibition  against 
delegating  to  any  special  commission,  private  corporation  or  associ- 
ation, any  power  to  make,  supervise,  or  interfere  with  any  municipal 
improvement,  money,  property,  or  eflFects,  or  to  levy  taxes,  or  to 
perform  any  municipal  function  whatever.^    It  has  been  held  that 

is,  of  itself,  a  forcible  reminder  that  any  other  body.  Keesee  t;.  Civil  Dist. 
the  power  to  fix,  determine,  and  levy  Board  of  Education,  6  Cold.  (Tenn.) 
a  tax  for  local  purpoees  shoidd  be  con-  127.  The  power  conferred  upon 
ferred  upon  some  body  which  stands  coimties  to  tax  camiot,  by  special  or 
as  the  direct  representative  of  the  local  law,  be  taken  from  the  county 
people,  to  the  end  that  an  abuse  of  court,  and  conferred  on  local  tribunals 
such  power  may  be  speedily  and  of  particular  counties  composed  even 
directly  corrected  by  those  whose  temporarily  of  commissioners  ap- 
property  must  bear  such  burdens,  pointed  by  the  governor.  Taxation 
The  act  in  Question  is  unconstitu-  by  a  county  court  complies  with  the 
tional  in  so  far  as  it  imdertakes  to  principle  of  taxation  by  the  repre- 
confer  the  arbitrary  power  upon  the  sentatives  of  the  taxpayers  which  the 
board  of  library  trustees  to  fix  and  other  system  infringes.  ^op^  v- 
determine  the  amount  of  tax  to  be  Phifer,  3  Heisk.  (Tenn.)  682.  Genei^ 
levied  for  the  purpose  therein  men-  ally,  see  Index,  Charters^  Local  Sdf* 
tioned,  and  the  city  council  cannot  government  also,  ante,  §§98-101. 
be  compelled  to  levy  (regardless  of  '  The  earliest  of  these  constitu- 
any  discretion)  the  amoimts  fixed  by  tional  prohibitions  seems  to  be  that 
the  library  board  and  certified  to  of  Pennsylvania,  which  is  as  follows: 
said  council."  See  also  State  v.  "The  general  assembly  shall  not  dele- 
Barker,  116  Iowa,  96,  105,  106.  gate  to  any  special  commission,  private 

Kansas.    See,    as    to    this    State,  corporation  or  association,  any  power 

supra,  §  1368.  to  make,  supervise,  or  interfere  with 

Michigan,    In  this  State  the  court  any  municipal  improvement,  money, 

has  declared  that  "the  whole  theory  property,  or  effects,  whether  held  m 

of  the  Constitution  and  of  our  State  trust  or  otherwise,  or  to  levy  taxes 

polity,  before  and  since  its  adoption,  or    perform   any    municipal    function 

looks  to  the  imposition  of  local  taxes  whatever."    Pa.  Const.,  1874,  art.  iii. 

for  local  purposes  by  local  officers."  §  20.     This  provision  appears  in  ex- 

Wilcox  V,  Paddock,  65  Mich.  23,  29.  actly  similar  terms  in  the  Constitu- 

Hence,  in  this  case  it  was  held  that  tions  of  Colorado  (Const.,  1876,  art.  v. 

the    legislature    could    not    authorize  |  35),  Montana  (Const.,  1889,  art.  v. 

the  judge  of  probate  of  a  court  to  ap-  |    36),   and    Wyoming  (Const.,   1889, 

point  a  commissioner  to  superintend  art.  iii.  §  37).   In  SouUi  Dakota  (Const,, 

the  improvement  of  a  river,  aetermine  1889,    art.    iii.    §    26)    and    in    Utah 

the  necessity  of  the  work,  and  assess  (Const.,  1895,  art.  vi.  §  29)  a  similar 

taxes  for  b^efits  upon  lands  without  prohibition  is  to  be  found  which  in- 

the  limits  of  his  coimty,  such  action  eludes  the  selection  of  a  capitol  site 

being  an  encroachment  upon  the  right  among  the  prohibited  functions. 

of  local  self-government.  In    Califomiay    the    prohibition    is 

New  Jersey,    As  to  the  rule  in  this  framed  in  sUghtl^r  different  language, 

State,  see  post,  §§  1434.  1435.  and  includes  within  its  operation  the 

Tennessee,    It  has  been  held  that  levying  of  assessments  as  well  as  the 

the  provisions  of  the  Constitution  of  levying  of  taxes.     The  provision  of 

1870,  art.  ii.  §  29,  that  the  legislature  the  Constitution  of  that  State  is  as 

mav   authorize   tiie   several   counties  follows:     ''The   legislature   shall   not 

and    incorporated   towns    to    impose  delegate  to  any  special   commission, 
taxes  for  county  and  con)oration  pur-  private   corporation,    company,    asso- 

poses  respectively,  by  inference,  is  ex-  ciation,   or  individual  any  power   td 

elusive  (X  any  other  delegation,  and  the  make,  control,  appropriate,  supervise, 
power  to  tax  cannot  be  delegated  to  or   in    any  way   mterfere   with   any 
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these  constitutional  provisions  are  prospective  in  their  operation, 
and  do  not  affect  delegations  of  authority  previously  made/  These 
constitutional  prohibitions  do  not  affect  ordiiiary  proceedings  in 
connection  with  the  administration  of  municipal  affairs.'  Nor  do 
they  apply  to  those  functions  which  are  not  properly  municipal  in 
their  nature.'  When  the  board  or  body  created  or  provided  for  by 
statute  is  subjected  to  the  direction  and  control  of  the  municipal 
authorities,  it  is  to  be  regarded  as  a  department  or  agency  of  the 
municipality  and  not  within  the  prohibition  of  the  Constitution.^   But 

county,  city,  town,  or  municipal  im-  to  statute  for  the  puipoee  of  oMessing 

provement,  money,  property,  or  effects,  benefits  and  damages,  and  to  whom  the 

whether  held  in  trust  or  otnerwiae,  or  qeneral  supervision  of  the  work  of  an 

to  levy  taxes  or  oMessmeniSy  or  perform  trnfrovement   is   committed    untu    its 

any   municipal   functions  whatever."  completion,  are  simply  agoits  of  the 

Cal.  Const.,  1879,  art.  xi.  §  13.  mimicipality  to  assist  it  in  making 

^  Sacramento  Sinking  Fund  Com'rs  the  improvement,  and  when  they  act 

V.  Sacramento,  71  Cal.  310;  Perkins  v.  under  the  direction  cS.  the  city  au- 

Slack,  86  Pa.  283.    See  also  Mellon  v.  thorities  and  have  no  power  to  bind 

Pittsburgh,   31   Leg.   Int.   (Pa.)   212;  the  city  until  their  acts  are  approved 

Struthers  v.   Philadelphia,    12   Phila.  and   confirmed   by   the  city  council, 

(Pa.)  268.  thev    are    nof   a  •special    commission 

'  The  iniJUaiive  and  referendum  are  within  the  prohibition   of  the  CaUir 

not  voiihin  the  prohibition  of  the  CdLi-  fomia    Constitution,     quoted    supra, 

forma    Constitution,     quoted    supra,  Davies  v.  Los  Angeles,  86  Cal.  37,  49. 

The  aggregate  body  <»  qualified  electors  Under  the  statute  of  Calif  omia  known 

cannot,  imder  that  provision,  be  ro-  as  the  Vrooman  Ad,  which  provides  for 

garded    as    a    "special    commission."  the  payment  of  contractors  for  public 

In  re  Pf abler,  150  Cal.  71,  87,  88.  improvements    by    the    issuance    of 

The  prohibition  o^  the  Utah  Con-  assessment  certificates  to  them  which 

stitution  does  not  apply  to  a  statute  may  be  collected  by  them,  the  con- 

which  authorizes  a  proceeding  in  court  tractor  is  only  the  agent  or  servant  of 

to  disconnect  certain  terriUny  from  a  the  city  in  collecting  the  assessment, 

municipality.     Yoimg   v.   Salt    Lake  and  ddegation  of  authority  to  him 

Citv,  24  Utah,  321.  for  that  purpose  does  not  violate  the 

'  The  enactment  of  a  statute  which  prohibition  of  the  California  Con- 
authorises  the  commitment  of  juvenile  stitution,  ouoted  supra.  Banas  v. 
offenders  to  a  reformatory  instUuHon  Smith,  133  Cal.  102.  The  prohibition 
maintained  by  a  private  corporation,  of  the  Califomia  Constitution  does 
and  the  pa^rment  to  such  corporation  not  prevent  the  legislature  from  con- 
by  the  municipality  of  the  sum  neces-  f erring  statutory  authority  upon  county 
sary  for  the  maintenance  of  the  of-  supervisors  to  ticense  an  individual  & 
fenders  so  committed  is  not  within  couect  toUs  on  condition  of  keeping 
the  prohibition  of  the  Califomia  Con-  the  highway  in  repair.  Blooa  v. 
stitution.  The  statute  does  not  re-  McCarty,  112  Cal.  561.  The  pro- 
late to  a  "municipal  fimction.''  Bovs'  hibition  of  the  Califomia  Constitu- 
&  Girls'  Aid  Society  v.  Reis,  71  Cfal.  tion  does  not  prevent  statutory  au- 
627.  See  also  Cochran  v,  Los  Angeles  thority  being  conferred  upon  county 
County,  117  Cal.  534,  538.  officers  to  appoint  a  specified  number 

'  A    statute    which    creates    the  of  deputies  whose  salaries  are  fixed  by 

mayor^    auditor,  and   treasurer   of   a  the    statute   and    payable   from    the 

municipdity  a  pension  board  and  gives  county  treasury.     Tulare  County  v, 

them  the  management  of  the  pemdon  May,   118  Cal.  303,  308;    San  Frst^ 

fund  does  not  create  a  "special  com-  cisco  v.  Broderick,  125  Cal.  188,  193. 

mission''  in  violation  of  the  California  See  also  Famum  v,  Warner.  104  Cal. 

Constitution,  quoted  supra,    Pennie  v.  677.  ^  But  the  statute  would  be  un- 

Reis,  80  Cal.  266.    Commissioners  ap-  constitutional  if  it  gave  to  the  county 

pointed  by  a  municipality  pursuant  officers  unrestrained  authority  to  ap- 
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the  appointment  of  any  independent  commission  by  staJtuie  having 
authority  over  municipal  affairs  and  authorized  to  subject  the  muni- 
cipality to  taxation  is  within  the  prohibition  of  the  Constitution, 
and  enactments  for  that  purpose  are  invalid.^ 

§  1375.  (739).  Municipal  Aathority  to  levy  Taxes.  —  In  the  gen- 
eral power  of  the  legislature,  as  well  as  in  its  power  to  create  munici- 
pal corporations,^  may  be  found  the  right  to  authorize  them,  when 
created,  to  impose  or  levy  local  rates,  taxes,  and  assessments  upon 

point  deputies  at  will  and  to  fix  the  ture  of  city  funds,  the  payment  and 

salaries.    San  Francisco  v.  Broderick,  cancellation  of  outstandmg  city  war- 

125  CaL  188,   193.     In  Califomiaf  it  rants,  and  the  making  of  public  im- 

has  been  held  that  the  constitutional  provements.     Such  a  boara  ia  not  a 

prohibition   of   that   State   does   not  "special  commission,**  but  is  a  depart" 

prevent  the  enactment  of  a  statute  ment  of  the  diy  government.     In  re 

authorising    the    organisation    of    a  Denver  Board  of   Public   Works,   12 

samiary  disHct  for  the  construction  Ck)lo.  188.     See  also  Denver  v,  Ix)n- 

of  sewers  amon^  other  purposes,   at  doner,  33  Colo.  104,  114:    Denver  v. 

least  when  the  district  is  in  rural  ter-  Iliff,  38  Colo.  357,  363.    But  it  would 

ritory  and  is  not  in  anv  city  or  town,  seem  that  a  statute  may  violate  this 

and   there  is   no   evidence   that'  the  constitutional  prohibition  if  it  simply 

power  to  construct  sewers,  &c.,  and  to  confers  upon  a  municipal  officer  the 

assess  and  levy  taxes  in  any  way  in-  power  of  a  special  commission  without 

terf eres  with  or  affects  any  munici-  subjecting   kim   to   municipal  *  control, 

paUty.     Woodward  v.  Fruitvale  Sani-  Thus,  a  Pennsylvania  statute  of  1870, 

tary  Dist.,  99  Cal.  554.    But  compare  enacted  prior  to  the  adoption  of  the 

In  re  Werner,  129  Cal.  567,  574.     It  constitutional  provision  of  that  State, 

has  been  said  in  a  case  which  involved  created  a  certain  commission,  naming 

the    construction    of    a    Freeholders*  the  commissioners,  for  the  erection  of 

Charter,  that  the  provision  of  the  Cali-  public  buildings  in  the  city  of  Phila- 

famid  Constitution  forbids  the    mu-  ddphia.       In    1893,   a    statute    was 

nicipality  to  do  what  the  legislature  pa^ed  applicable  to  all  cities  of  the 

is  forbidden  to   do.    Yamell  v,  Los  first  class,  but  operating  onlv  upon 

Angeles,  87  Cal.  603.     Index,  Free-  Philadelphia,    which    abolished    these 

hMers*  Charters.  commissioners  and  vested  their  powers 

A  statute  which  authorizes  borough  in  the  department  of  public  works. 

coundls  to  establish  boards  of  health,  It  was  held  that  the  Act  of  1893  simply 

which  shall  have  power  to  adopt  rules  abolished  the  commissioners,  thereby 

and    r^;ulations,    subject    idways    to  vacating  the  offices,  but  did  not  ex- 

the  approval  thereof  by  the  borough  tinguiah    the    comnussion;     that    it 

oouncib,   provides  for  an  apency  of  transferred   the  powers  of  the  com- 

the  municipality  and  is  constitutional,  mission  to  the  head  of  the  department 

Smith  V.  6aker,   14  Pa.  County  Ct.  of  public  works,  another  commissioner, 

R.  55.  and  therefore  violated  the  prohibition 

It  has  been  held  that  the  manner  of  the  Pennsylvania  Constitution.    Per- 

of  appointment  of  the  municipal  agents  kins  v.  Philadelphia,  156  Pa.  554. 
IS  not  material  so  long  as  they  are        ^  The  Pennsylvania  statute  which 

subject  to  municipal  control.     Thus,  provides  for  the  appointment  of  side- 

notwithstanding    the    prohibition    or  path  commissioners  to  construct  and 

the  Colorado  Constitution,  referred  to  maintain   side-paths   alonj;   highways 

supra,    the   legislature  may   create  a  in  towns  for  the  use  of  bicycles  and 

boiard  of  puhlie  vforks  for  a  city,  the  pnedestrians    held    to    be    unconstitu- 

members  of  which  are  to  be  appointed  tional.    Porter  t^.  Shields,  200  Pa.  241 ; 

by  the  governor  with  the  advice  and  Commonwealth  v.  Smith,  9  Pa.  Dist. 

consent  oi  the  senate,  and  may  char^  R.  350;    Keeler  v,  Westgate,  10  Pa. 

such  board  with  duties  and  endow  it  Dist.  R.  240. 
with  powers  relating  to  the  expendi-        '  Ante,  §§33,  55. 
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their  inhabitants,  and  upon  all  property  within  the  limits  of  the 
designated  taxing  district,  which  b  ordinarily  coextensive  with  the 
territorial  limits  of  the  municipality.^  Indeed,  it  is  one  of  the  dis- 
tinguishing features  of  our  municipal  institutions,  borrowed  from 
the  mother  country,  that  local  rates  shall  be  locally  imposed  by 
those  who  have  to  pay  them  or  bear  their  burden ;  and  this  power, 
from  very  early  periods,  has,  in  the  different  States,  been  constantly 
delegated  to,  and  exercised  by,  the  local  authorities.^ 

§  1376  (740).     Same  Sabject.  —  In  the  absence  of  special  constitu- 
tional restriction,  the  legislature  may  confer  the  taxing  potverupon 

^  Hope   V.   Deaderick.    8   Humph,  the  right  of  a  city  council  to  change 

(Tenn.)    1;    Smith   v.    Aberdeen,    25  the  appraisement  adopted  imder  the 

Miss.  458;    Washington  v.  State,    13  power  of    equalization,  see  Jones    v. 

Ark.  752;    Goddin  v.  Crump,  8  Leigh  Columbus,    62    Ind.   422;     Delphi   v. 

(Va.),-  120;    Bull  v.  Read,  13  Gratt.  Bowen,  61  Ind.  29. 
78,  98;    Thompson  v.  Floyd,  2  Jones        "The    State    has    an    imdoubted 

L.  (N.  C.)  313,  316;    Wimungton  v.  power  to  tax  persons  and  property 

Roby,  8  Ired.  L.  (N.  C.)  250;    Cald-  within  its  limits,  and  it  may  delegate 

well  V.  Burke  Co.  Jus.,  4  Jones  Eq.  such  power  to  a  civil  corporation,  so 

(N.    C.)    323 ;     Taylor    v.    Newbeme  far  as  it  may  be  necessary  for  the  good 

Com'rs,  2  Jones  Eq.  141 ;    Alexander  government  of  the  corporation."    Har- 

V.  Baltimore,  5  Gill  (Md.),  383,  393,  rison  v.  Vicksburg,  3  Sm.  &  Marsh. 

per  Martin,  J.;  Burgess  t?.  Pue,  2  Gill,  (11    Miss.),  581,   per  Sharkey,  C.   J.; 

11;    B.C.    lb.   254    (1844);    State   v.  Smith    v,    Aberdeen,    25    Miss.    458; 

Noyes,    30   N.    H.   292;    Cheaney   v,  supra,  §    1350,   note.     Improvements 

Hooser,  9  B.  Mon.  (Ky.)  330;    Slack  made  by  a  lessee  upon  land  owned  and 

V,  Maysville  &  Lex.  R.  Co.,  13  B.  Mon.  leased  by  the  mumcipality  are,  for  the 

(Ky.)  1;    Bradley  v.  McAtee,  7  Bush  purposes    of    taxation,    his    property. 

(Ky.),  667;    lb,  599;    Marion  Council  San  Francisco  v.  McGinn,  67  Caf  110. 

&  Int.  V.  Chandler,  6  Ala.  899;   State  A  building  erected  by  a  lessee  upon 

V.  Estabrook,  6  Ala.  653;    Battle  v.  land  owned  by  a  church,  whose  prop- 

MobUe,  9  Ala.  234 ;  Osborne  v.  Mobile,  erty  is  exempt  from  taxation,  is  taxa- 

44  Ala.  493;    Hurford  v.   Omaha.   4  ble  as  real  estate.     Russell  v.   New 

Neb.  336;    People  v.  Kelsey,  34  Cal.  Haven,  51  Conn.  259. 
470;    Harrison  v.  Vicksburg,  11  Miss.        *  Caldwell   v.    Burke   Co.    Jus.,    4 

581;   Shreveport  v.  Jones,  26  La.  An.  Jones  Eq.  (N.  C.)  323,  per  Ruffin,  J., 

708;   Butler's  Appeal,  73  Pa.  St.  448;  quoted  anU,  §   15,  note;    Burgess  v. 

Kinney  v.  Zimpleman,  36  Tex.  554;  Pue,  2  Gill  (Md.),  254,  above  cited; 

St.   Louis  V,  Laughlin,   49  Mo.   559;  Perry  v.  Rockdale,  62  Tex.  457,  quot- 

People  V.  Hurlbut,  24  Mich.  44;  Stew-  ing  text.     As  to  the  right  of  munici- 

ard  V.  Jefferson,  3  Harr.  (Del.)  335;  palities  to  local  self-government,  free 

Stein  V.  Mobile,  24  Ala.  591 ;    Desty,  from  legislative  direction  or  constraint, 

Taxation,  §  98,  pp.  472-479,  cites  other  see  ante,  §§  98-101. 
cases.    Taxes  on  the  same  species  of        The  subject  of  Local  Government 

property  should  be  equal,  and  assessed  and  Taxation  in  England  by  Coimty 

according  to  the  value  of  the  property  Governments  and  the  numerous  smaller 

taxed.     When  a  tax  is  levied  by  a  administrative    areas    and    their    au- 

municipal    corporation,    it    must    be  thorities,  and  the  necessity  for  their 

levied    on    all    the   taxable   property  consolidation    and     reform    of    their 

within    its    limits,    according    to    its  administration   are   clearlv   presented 

value,  and  not  upon  the  property  of  by  Messrs.  Rathbone,  Pell,  and  Mon- 

a  few  only.    Mobile  v,  Dargan,  45  Ala.  tague  in  their  work  on  Local  Govern- 

310;    Mobile  v.  Royal  St.  R.  Co.,  45  ment   and   Taxation,    London,    1885. 

Ala.  322;    Lebanon  v,  Ohio  &  Miss.  And  see  also  Lord  Avebury's  work  on 

R.  Co.,  77  111.  539;  Turner  v.  Omaha,  Municipal     and     National     Trading, 

6  Neb.  54;  supra,  §  1352,  note.    As  to  pastdm. 
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municipalities  in  such  measure  as  it  deems  expedient,  —  in  other 
words^  with  such  limitations  as  it  sees  fit,  as  to  ihe  rate  of  taxation, 
the  public  purposes  for  which  it  is  authorized,  and  the  objects  (the 
persons,  business  and  property)  which  shall  be  subjected  to  taxation; 
but  it  cannot,  of  course,  confer  any  greater  power  than  the  State 
itself  possesses,  and  it  must  observe  the  restrictions  and  limitations 
of  the  organic  law/ 


^  Ex  parte  Montgomery,  64  Ala. 
463;  Primm  v.  Belleville,  59  111.  142; 
State  V,  Des  Moines,  103  Iowa,  76,  88, 
citing  text;  Hines  v.  Leavenworth, 
3  Kan.  186;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Peterson,  5  Kan.  App.  103, 
quoting  text;  Alexander  v.  Baltimore, 
5  Gill  (Md.),  383,  393.  per  Martin,  J.; 
Adams  v,  Ku^kendall,  83  Miss.  571, 
583;  North  Missouri  R.  Co.  v,  Maguire, 
49  Mo.  482,  490,  500;  Reineman  v. 
Covinrton,  C.  &  B.  H.  R.  Co.,  7  Neb. 
310;  Erie  v.  Reed's  Ex.,  113  Pa.  St. 
468;  and  see  Weigh tman  v.  Clark, 
103U.  S.  256;  post,  §  1396. 

In  many  of  the  more  recent  Con- 
stitutions these  limitations  and  re- 
strictions upon  the  amount  and  rate 
of  taxation  that  may  be  levied,  as  well 
as  upon  the  amount  of  debt  that  may 
be  created,  are  numerous.  See  arUe^ 
chap.  vi. 

Taxes  levied  by  municipal  corpora- 
tions, which  are  for  this  purpose  in- 
struments of  the  State,  are  m  le^ 
effect  ieyied  b^  the  State.  The  hen 
for  such  taxes  is,  unless  otherwise  ex- 
pressly provided,  of  equal  rank  with 
that  for  taxes  levied  by  the  State. 
Justice  V,  Logansport,  101  Ind.  326; 
post,  §  1420. 

"The  State  cannot  authorize  a 
munici{)al  corporation  to  impose  a 
tax  which  she  herself  would  have  no 
right  to  levy."  O'Donnell  v.  Bailey, 
24  Biiss.  386;  Nashville  v.  Thomas,  5 
Coldw.  (Tenn.)  600;  Union  Bank  of 
Tenn.  v.  State,  9  Yerg.  (Tenn.)  490; 
Memphis  v,  Hernando  Ins.  Co.,  6 
Baxter,  527.  The  Alabama  Constitu- 
tion provides  that  no  city,  &c.,  "  shall 
levy  or  collect  a  larger  rate  of  taxar 
tion  in  any  one  vear  on  the  property 
other  than  one  naif  of  one  per  cent 
of  the  value."  A  statute  was  enacted 
bv  which  the  State  attempted  to  levy 
du^ectly  a  tax  within  the  city  for  school 
purposes;  the  money  when  collected 
was  directed  to  be  turned  over  to  the 
dty.  It  was  held  that  the  statute  was 
an    obvious    attempt    to    evade    the 


constitutional  limitation,  and  that  it 
was  invalid.  State  v.  Southern  R.  Co., 
115  Ala.  250,  257. 

Where  the  ConstUtUion  makes  the 
State  assessment  for  the  preceding  year 
the  basis  of  value  on  which  the  rate 
of  taxation  b^r  a  municipal  corporation 
shall  be  levied  and  collected,  and 
limits  the  rate,  a  provision  in  a  city 
charter  making  it  the  duty  of  the 
clerk  to  add  to  the  value  of  property 
so  assessed  for  State  taxes  the  value 
of  other  property  for  purposes  of 
local  taxation,  violates  this  constitu- 
tional restriction.  Elyton  Land  Co. 
V.  Birmingham,  89  Ala.  477.  The 
legislature,  in  providing  for  a  local 
improvement,  cannot  charge  the 
property  holders  affected  bv  the  im- 
provement by  a  course  of  proceed- 
mgs  iinknown  to  the  common  Law, 
and  differing  from  that  provided  by 
the  city  charter  for  cases  of  like  nature. 
Granger  v.  Buffalo,  6  Abb.  (N.  Y.)  N. 
Cas.  238. 

Construction  of  special  constitu- 
tional provision  requiring  the  le^sla- 
ture  to  restrict  the  power  of  taxation  of 
incorporated  towns  and  cities.  Ante, 
§  74.  If  not  specialljr  restricted  in  the 
Constitution,  the  legislature  may  au- 
thorize municipalities  to  levy  and 
collect  taxes  in  a  mode  different  from 
that  provided  for  State  and  county 
taxes.  State  v.  BlundeU,  24  N.  J.  L. 
402.  When  rights  of  creditors  are 
not  infringed,  the  legislature  may 
change  the  power  of  taxation  dele- 
gated to  mumcipal  coiporations.  Rich- 
mond V.  Richmond  &  D.  R.  Co.,  21 
Gratt.  (Va.)  604.  A  constitutional  re- 
striction  that  all  taxes  shall  be  levied  by 
general  laws  does  not  repeal  the  pro- 
visions of  municipal  charters  au- 
thorising taxation.  Kansas  City  v. 
Johnson,  78  Mo.  661;  ante,  §§  234, 
235;  infra,  §§  1396,  1404-1406.  The 
Constitution  of  Virginia  does  not  au- 
thorise the  county  authorities  to  assess 
property  for  taxation  and  levy  taxes 
upon  it  independent  of  the  action  of 
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§  1377  (763).  Power  to  tax  mnst  be  plainly  conferred.  —  It  is  a 
principle  universally  declared  and  admitted  that  municipal  corpora- 
tions can  levy  no  taxes,  general  or  special,  upon  the  inhabitants  or 
their  property,  unless  the  power  be  plainly  and  unmistakably  con- 
ferred} It  has,  indeed,  often  been  said  that  it  must  be  specifically 
granted  in  terms;  but  all  courts  agree  that  the  authority  must  be 
given  either  in  express  words  or  by  necessary  or  unmistakable  im- 
plication, and  that  it  cannot  be  collected  by  doubtful  inferences 
from  other  powers,  or  powers  relating  to  other  subjects,  nor  can  it 
be  deduced  from  any  consideration  of  convenience  or  advantage.' 
It  has,  however,  been  held  by  the  Supreme  Court  of  the  United 
States  that  the  power  to  levy  a  tax  may  be  implied  from  an  express 


the  legislature,  and  under  l^e  legisla- 
tion of  the  State  the  county  authori- 
ties can  only  levy  a  tax  upon  such 
property  as  by  law  is  assessed  with 
State  taxes  in  the  county;  they  can- 
not levy  a  tax  on  the  real  estate  of 
railroads  in  the  county,  either  for 
county,  township,  school,  or  road  pur- 
poses. Va.  &  Tenn.  R.  Ck).  v,  Wash- 
ington County,  30  Gratt.  (Va.)  471. 
A  statute  requiring  a  city  council  to 
pass  within  tne  first  quarter  of  each 
year  an  ordinance  in  which  they  may 
appropriate  money  to  defray  neces- 
sary expenses  ana  liabilities,  is  man- 
datory; it  is  the  duty  of  such  coimcil 
to  make  the  needful  appropriations. 
Cairo  v.  Campbell,  116  111.  306.  Under 
the  General  Incorporation  Act  of 
Illinois  there  must  first  be  passed  an 
act  making  appropriations,  and  after 
it  has  been  published  and  has  become 
final,  there  must  be  passed  an  ordi- 
nance levying  the  amount  of  the  ap- 
propriations upon  the  taxable  prop- 
erty; the  appropriation  and  levy  of 
taxes  cannot  be  made  b^r  the  same 
ordinance.  People  v.  Peoria,  D.  &  E. 
R.  R.  Co.,  116  ifi.  410. 

*  Heine  v.  Levee  Com'rs,  19  Wall. 
(U.  S.)  655, 660;  Scottish  Union  &  Nat. 
Ins.  Co.  V.  Bowland  196  U.  S.  611, 
629;  Hare  v.  Kennerly,  83  Ala.  608, 
611;  Boyd  v,  Sehna,  96  Ala.  144; 
Vance  v.  Little  Rock,  30  Ark.  435,  439; 
Fort  Smith  Bridge  Co.  v.  Hawkins,  54 
Ark.  509,  513,  citing  text;  Swamp 
Land  Dist.  v.  Haggin.  64  Cal.  204; 
English  V.  People,  91  111.  566;  Kniper 
V.  Louisville,  7  Bush  (Ky.),  599; 
Caldwell  v.  Rupwt,  10  Bush  (Ky.),  179, 
182,  quoting  text;  Button  v.  foremer, 
114    Ky.    463,    469,    quoting    text; 


Shrevq)ort  v.   Prescott,   51    La.   An. 
1895,  1922,  quoting  text;   New  Iberia 
V.   Weeks,    104   La.   489,   942,   citing 
text;  Sewall  v.  St.  Paul,  20  fiiinn.  511, 
citing  text;    State  v.  Van  Every,  75 
Mo.  530;  Trephagen  v.  South  Omaha, 
69  Neb.  577;  Methodist  Church,  In  re, 
66  N.  Y.  395 :  Landon  v.  Syracuse,  19 
N.  Y.  App.  Div.  41,  aff'd  163  N.  Y. 
562;   State  v.  Bean,  91  N.  Car.  554 
Winston  v,  Taylor,  99  N.  Car.  210 
Zanesville   v,    Richards,    5    Ohio   St< 
589;  State  v.  Maysville,  12  S.  Car.  76 
Charleston  v.  Ohver,   16  S.  Car.  49 
Milster  v,  Spartanburg,  68  S.  Car.  26, 
33,  citing  text;    Lee  v,  Mellette,  15 
S.  Dak.  586,  587,  quoting  text;    El 
Paso  V.   Mimdy,   85  Tex.   316,   319 
Peters   v.    Lynchburg,    76    Va.    927 
Schoolfield  v,  Lynchburg,  78  Va.  366 
Green  v.  Ward,  82  Va.  324;    Wythe- 
ville  V.  Johnson,  108  Va.  589. 

A  municipal  corporation  cannot 
levy  a  tax  in  the  absence  of  delegated 
authority  from  the  State  {ante,  f  1380; 
Meriwetner  v,  Garrett,  102  U.  8.  472), 
and  the  power  to  contract  indebted- 
ness does  not  by  implication  confer 
authority  to  levy  taxes  for  Hie  pay- 
ment of  the  debt.  Jeffries  v.  Lawrence, 
42  Iowa,  498.  But  see  limitation  on 
this  last  proposition,  i>08f,  §  1380,  and 
the  judgment  of  the  Supreme  Court  of 
the  United  States,  in  United  States  v. 
New  Orleans,  98  U.  S.  381;  Ralls 
County  Ct.  v.  United  States,  105  U.  S. 
733;  Scotland  County  Court  v.  United 
States,  140  U.  S.  41.  "The  power  to 
contract  a  debt  does  not  imply  the 
power  to  lev;^  a  tax  to  pay  it."    Grand 


County  V. 

*  Lee  V.  Mellette,  15 
587,  quoting  text. 


'%t: 


586, 
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power  to  incur  an  obligation,  where  the  authority  to  tax  must  have 
been  intended  by  the  l^islature  as  the  means  of  payment,  and 
there  is  nothing  in  the  l^islation  applicable  to  the  case  to  rebut  the 
implication.^  It  is  important  to  b^  in  mind  that  the  authority  to 
municipalities  to  impose  burdens  of  any  character  upon  persons  or 
property  is  wholly  statutory,  and,  as  its  exercise  may  result  in  a 
divestiture  and  transfer  of  property,  it  must  be  clearly  given  and 
strictly  pursued.'  This  rule  appUes,  as  we  have  already  seen, 
to  proceedings^  by  mimicipal  corporations  under  the  delegated 
right  of  eminent  domain,  and  it  extends  equally  to  proceedings 
under  the  taxing  power,  including  special  assessments  for  local 
improvements.^ 

^  Post,   i  1380;    United  States  v.  4  Hm(N.  Y.),  76;  Sharp  v.  Johnson,  4 

New  Orleans,   98  U.   S.   381;    Ralls  Hill  (N.  Y.),92;  Rathbun  v.  Acker,  18 

Ckmnty  Ct.  v.  United  States,  106  U.  S.  Barb.  (N.  Y.)  393;  Dyckman  v.  New 

733;  Scotland  Ck>unty  Court  r.  United  York,  6  N.  Y.  434:    Manice  v.  New 

States,  140  U.  S.  41;  ir^ra,  if   1402,  York,  8  N.  Y.  120;  HoweU  v.  Buffalo, 

1403.    Index  — Municipal  Bonds.  15  N.  Y.  512;   Burnett  v.  Buffalo,  17 

*  Te3rt  approved  in  St.  Mary's  In-  N.  Y.  383;  Stebbins  v.  Kay,  123  N.  Y. 
dustrial  School  v.  Brown,  45  Md.  310;  31;  Nehasane  Park  Assoc,  v,  Llovd, 
Vansant  v.  Harlem  Stage  Co.,  59  Md.  167  N.  Y.  431,  436;  Bdlatter  of  New 
330;  and  New  Iberia  v.  Weeks,  104  York  Citv,  114  N.  Y.  App.  Div.  519, 
La.  489,  492,  citing  text.  523;    Asheville  v.  Means,  7  Ired.  L. 

'  Ante,  chap.  xx.  {  1041  et  sea.  (N.  Car.)  406;   Mays  v.  Cincinnati,  1 

*  Beatty  v.  Knowles^  4  Pet.  (tl.  S.)  Ohio  St.  268;  Zanesville  v.  Richards, 
152;  Mobile  v.  Baldwm,  57  Ala.  61;  5  Ohio  St.  589;  Jonas  v,  Cincinnati, 
Stone  17.  Mobile,  57  Ala.  61;  Emery  v.  18  Ohio,  318;  Oregon  S.  Nav.  Co.  v. 
San  Francisco  Gas  Co.,  28  Cal.  345;  Portland,  2  Oreg.  81;  Columbia  v. 
Taylor  v.  Douner,  31  Cal.  480;  Hunt,  5  Rich.  L.  (S.  Car.)  550;  Lee 
Pueblo  V.  Robinson,  12  Colo.  593,  597,  v.  Mellette,  15  S.  Dak.  586;  Connor  v, 
citing  text;  Wright  v.  Chicago,  20  HI.  Paris,  87 Tex.  32,  36;  Henry  v.  Chester, 
252;  Chicago  v.  Wright,  32  lU.  192;  15  Vt.  460  (nature  of  authority  dis- 
Chicago  17.  Law,  144  III.  569,  576;  cussed  by  Redfidd,  J.);  Richmond  v. 
West  Chicago  Park  Com'rs  v.  Baldwin,  Daniel,  14  Gratt.  (VaO  385;  Virginia 
162  El.  87,  89;  Harmony  Tp.  v.  Os-  &  T.  R.  Co.  v.  Washington  Co.,  30 
borne,  9  Ind.  558;  Niklaus  v.  Conk-  Gratt.  (Va.)  471;  Violett  v.  Alexan- 
Iin&  118  Ind.  289,  291;   Indianapolis  dria,  92  Va.  561,  577. 

k  V .  R.  Co.  17.  Capitol  Pav.  &  Const.  Where  a  general  tax  is  authorised  by 

Co.,  24  Ind.  App.   114;    Fairfield  v.  statute  and  a  rate  prescribed,  the  tax 

Ratdiff,  20  Iowa,  396;  Chicago,  R.  I.  cannot  be  levied  by  special  taxation^ 

k  P.  R.  Co.  V.  Ottumwa,  112  Iowa,  300,  nor  can  the  rate  be  exceeded;   power 

305;   Leavenworth  v.  Norton,  1  Kan.  to  impose  a  special  tax  or  a  special  as- 

432;   Bumes  i7.  Atchison,  2  ICan.  454;  seesment  cannot  be  exercised  by  im- 

Murray  v.  Tucker,  10  Bush  (Ky.),  240,  posing   a    general    tax.      Webster   v. 


approving  text;  Henderson  i7.  Lam-  People,  98  HI.  343;  Dubuque  v, 
bert,  14  Bush  (Ky.),  24;  Louisville  i7.  Chicago,  D.  &  M.  R.  Co.,  47  Iowa,  196. 
•^er,  111  Ky.  558,  593;  Button  v.  201.  Power  to  levy  taxes  for  gaierai 
iunemer,  114  Ky.  463,  4i39,  quoting  purposes  does  not  authorise  the  im- 
text;  Henderson  v.  Baltimore,  8  Md.  position  of  a  special  assessment. 
352;  St.  Louis  t7.  Laughlin,  49  Mo.  Chicago,  R.  I.  &  JP.  R.  Co.  v,  Ot- 
559;  Hanscom  v.  Omaha,  11  Neb.  37,  tumwa,  112  Iowa,  300.  305. 
44;  State  v.  Irey,  42  Neb.  186,  189,  A  statute  delegatmg  power  to 
190,  quoting  text;  State  v.  Jersey  charge  the  property  of  individuals 
City,  26  N.  J.  L.  444;  State  v.  Qutten-  with  the  expense  of  local  improve- 
berg,  39  N.  J.  L.  660;  Sharp  v.  Spier,   ments  must  be  strictly  pursued ;  what- 
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§  1378  (764).  Same  Subject.  —  Therefore,  the  'power  to  tax  (using 
the  word  in  its  strict  and  proper  sense,  as  a  means  of  raising  mu- 
nicipal revenue)  cannot  he  inferred  from  the  general  welfare  clause 
in  a  charter;  *  nor  is  it  usually  to  be  implied  from  authority  to  li- 
cense and  regulate  specified  avocations ;  ^  nor  from  legislative  au- 
thority permitting  certain  improvements  to  be  made,  or  liabilities 
to  be  created,  unless  such  appears  on  the  whole  to  have  been  the 
clear  legislative  intent; '  nor  is  it  included  in  the  police  power.^ 

ever  step  the  legislature  has  prescribed  ation  should  be  construed  strictly, 
to  be  taken  therein  cannot  be  declared  Citizens'  Savings  Bank  v,  Owensboro, 
by  the  courts  to  be  merely  directory  173  U.  S.  636;  Henderson  Bridge  Co. 
or  immaterial.  Merritt  v,  Fortchester,  v,  Henderson,  173  U.  S.  592.  Tax 
71  N.  Y.  309.  levied  by  de  fado  aldermen  valid. 
"The  burden  is  upon  the  corpora-  Dean  v,  Gleason,  16  Wis.  1-17;  ardey 
tion  to  show  the  grant  [to  lay  taxes]  by  chap.  xiii.  §  518.  A  city  council  can- 
express  words  or  necessary  imphca-  not  bind  the  city  by  an  imauthorized 
tion.  For  otherwise  it  cannot  be  ju&-  exemption  from  taxation.  Milster  v. 
tified  in  the  exercise  of  this  high  pre-  Spartanburg,  68  S.  Car.  26. 
rogative  of  sovereignty."  Per  Lumplcin,  *  ArUCj  §  661-671;  Mays  t7.  Cindn- 
J.,  in  Savannah  v.  Hartridge.  8  Ga.  nati,  1  Ohio  St.  268.  If  the  objects 
23-26.  Statutes  authorizing  tne  levy-  or  subjects  of  taxation  are  expressly 
ing  of  taxes  are  strictly  construed,  and  designated,  the  right  to  tax  for  other 
if  there  is  much  doubt,  that  doubt  objects  or  subjects  cannot  be  derived 
exempts  the  citizen  from  the  burden,  from  the  general  power,  though  ex- 
lb.;  Lot  V.  Ross,  38  Ala.  156,  161.  pressly  conferred,  to  enact  by-laws  for 
"The  law  [authorizing  local  assess-  the  good  government  of  uie  town, 
ments]  must  be  strictly  followed  as  to  Asheville  v.  Means,  7  Ired.  L.  (N.  Car.) 
all  its  substantial  requirements."    Per  406. 

Lawrence,  J.,  Scammon  v.  Chicago,  40  *  Ante,  chapter  xvi.  on  Ordinances, 

lU.   146.     "Possessing,  as  these  mu-  §§  661-676,  720.     And  see  Mays  v. 

nicipal  corporations  do,  the  power  of  Cincinnati,  supra;   Cincinnati  v.  Bry- 

assessment  and  sale  of  private  prop-  son,  15  Ohio,  625,  approving  Boston 

erty,  often  wielded  by  the  indiscreet  v.  ochaffer^  9  Pick.  (Mass.)  415,  419. 

and  selfish,  the  grossest  abuses  would  Compare  Cmcinnati  v.  Buclongham,  10 

inevitably  follow,  if  they  were  not  held  Ohio,  257,  as  to  correctness  of  which 

strictly    within    the    powers    granted  auoere;   Mobile  v,  Yuille,  3  Ala.  137; 

and  the  means  prescril)ed  for  the  exe-  Collins  v.  Louisville,  2  B.  Mon.  (Ky.) 

cution  of  these  powers."   Per  Stuart,  3 .,  134;    State  v.  Roberts,  11  Gill  &  J. 

Kyle  r.  Malin  (relating  to  power  to  (Md.)   506,  per  Archer,  J.;    Columbia 

tax  for  local  improvement),  8  Ind.  34,  v.    Beasly,    1    Humph.    (Tenn.)    232; 

37.    "It  is  undoubtedly  true,  as  held  infra,  §  768. 

by  this  court  in  Richmond  v.  Daniel,  '  Leavenworth  v,  Norton,  1  Kan. 
14  Gratt.  (Va.)  387,  that  laws  confer-  432;  Bumes  v,  Atchison,  2  Kan.  454; 
ring  the  power  of  taxation  upon  a  arUe,  f  322,  and  cases  cited.  The 
municipal  corporation  are  to  be  con-^  power  to  make  an  improvement  does 
strued  strictly;  and  so,  too,  are  exemp-  not  imply  or  carry  with  it  the  power  to 
tions  from  taxation  to  be  construed  levy  a  special  assessment  upon  prop- 
strictly,  and  when  the  power  of  taxa-  erty  benefited  to  pay  for  the  improve- 
tion  has  been  once  conferred,  it  is  not  ment.  Such  assessments  can  only  be 
to  be  crippled  or  destroyed  by  strained  made  where  the  power  to  do  so  b 
interpretation  of  subsequent  laws."  plainly  conferred  and  strictly  followed. 
Per  Joynes,  J.,  Orange  &  A.  R.  Co.  Wright  v.  C^cago  (assessments  for 
V.  Alexandria,  17  Gratt.  (Va.)  176.  deepening  river),  20  lU.  252;  Colimi- 
Statutes  granting  exemption  from  tax-  bia  v.  Hunt  (curbing  assessment),  5 


*  Jackson  v.  Newman,  59  Miss.  385.     But  see  Fair  Haven  k  W.  R.  Co.  v. 
New  Haven,  76  Conn.  442. 
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§  1379  (765).  Same  Sabject.  Special  Powers  conatrued.  —  So, 
omformably  to  the  principles  adopted  for  the  construction  of  this 
claEss  of  powers,  it  is  held  that  where  a  statute  specifies  certain 
purposes  for  which  taxes  may  be  levied  by  the  municipal  authori- 
ties, and  adds  "or  for  any  other  purpose  they  may  deem  necessary," 
these  general  words  will  authorize  taxation  only  for  purposes  of  the 
same  general  character  with  those  already  enumerated.*  So,  power 
"to  levy  and  collect  a  special  tax"  for  lighting  a  city  does  not  au- 
thorize the  council  to  add  to  the  tax  a  percentage  for  collectors'  fees, 
nor  the  cost  of  proceedings  before  the  mayor;  these  services  must 
be  paid  for  from  the  general  revenue,  unless  otherwbe  specifically 
provided  for  by  the  charter.^  So,  power  to  make  such  by-laws  as 
shall  be  necessary  "  to  promote  the  peace,  good  order,  benefit,  and 
advantage"  of  the  corporation,  and  to  assess  such  taxes  as  shall  be 
necessary  for  carrying  the  same  into  effect,  does  not  authorize  a  tax 
for  the  payment  of  part  of  the  expense  to  be  incurred  by  a  railroad 
company  in  bringing  the  line  of  their  road  nearer  to  the  town  than 
originally  located.'  So,  where  the  power  is  granted  with  a  proviso 
annexed,  no  greater  authority  is  given  than  is  contained  within  the 
limits  of  the  proviso.* 

§  1380  (741).  Same  Sabject.  Authority  may  be  impUed.  —  The 
leffislative  branch  of  the  government  has  the  exclusive  power  of  tax- 
ation, but  may  delegate  it,  as  above  stated,  to  municipal  corporar 
tions.^    When  such  corporations  are  created,  the  power  of  taxation. 

Rich.  (S.Car.^*  550;  Chicago  v.  Wright,  Linseed  Oil  Co.  v.  Pahner,  20  Biinn. 

32  111.  192;  Annapolis  v.  Harwood,  32  468,  475,  citing  text.     An  enactment 

Md.  471.    Power  "to  regulate  and  im-  that  no  costs  shall  be  recovered  against 

prove  sidewalks"  does  not  authorize  a  city  in  suits  properly  commenced 

special    assessments    upon    adjoining  against  it  was  held  imconstitutional. 

owner  I  but  such  improvements  may  Durkee  v.  Janesville,  28  Wis.  464. 
be  paid  for  out  of  the   corporation        '  McDermond  v.  Kennedy,  Bright, 

treasury.  Fairfield  v.  Ratcliff,  20  Iowa,  (Pa.)  332;  anUy  chap.  viii.  §(  321-323; 

396.  Biinn.  Linseed  Oil  Co.  v,  Pahner,  20 

>  Drake  v.  Phillips,  40  111.  388.    As  Minn.  468. 
to  when  assessments  may  be  made,        *  Methodist  Church,  In  re,  66  N.  Y. 

see  Hyde  Park  v.  Borden,  94  111.  26.  395. 

Special  assessments  for  local  improve-        '  A  municipal  corporation  has  no 

ment  cannot  be  enforced  by  fines  or  power  to  levy  taxes  except  under  eoc- 

penalties  imposed  by  ordinance.    Au-  press  authority  or  necessary  or  unmis- 

gusta  V.  Dunbar,  50  Ga.  387;   Gridley  takable    implication.     Meriwether    v. 

V.   Bloomington,   88   111.    554;     s.    p.  Garrett,  102  U.S.  472;   /n  re  Chicago, 

Ottawa  V.  Spencer,  40  111.  211.    See  64  Fed.  Rep.  897,  899;  Feltonv.Hamil- 

Index,  tit.  Fines  and  Penalties.  ton  Coimty,  97  Fed.  Rep.  823;  Jeffries 

'  Jonas  V.  Cincinnati,  18  Ohio.  318-  v.  Lawrence,  42  Iowa,  498;    McLean 

323;  Nelson  v.  La  Porte,  33  Ind.  258.  Coimty  Precinct  v.  Deposit  Bank,  81 

Same  principle  as  to  local  assessments.  Ky.  254;    Adams   v.  Kuykendall,  83 

Bucknall  v.  Story,  36  Cal.  67;  Wil-  Miss.  571;  Adams  v.  Ducate,  86  Miss, 

liams  V.  Detroit,  2  Mich.  560;   Minn.  276;  Crafts  t7.  Ray,  22  R.  I.  179,  186; 
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though  generally  conferred  in  express  terms,  may  be  held  to  exist 
by  necessary  or  unmistakable  intendment  When,  for  example, 
such  corporations  have,  in  order  to  execute  a  public  work,  been 
expressly  vested  with  authority  to  borrow  money  or  incur  an  obli- 
gation, they  have,  unless  the  contrary  appears  in  the  constitution 
or  legislation  of  the  State,  the  power  to  levy  a  tax  to  raise  revenue 
wherewith  to  pay  the  money  or  discharge  the  obligation,  without 
any  special  mention  that  such  power  is  granted.^  A  limitation  t7?i- 
posed  by  statute  upon  municipal  corporations,  restraining  them 
from  creating  any  indebtedness  without  providing  at  the  same  time 
for  the  payment  of  principal  and  interest,  was  held  not  to  control  a 
subsequent  statute,  which,  without  prescribing  such  limitation,  au- 
thorizes them  to  incur  a  special  obligation.^ 

§  1381  (766).  LegiiUtore  may  chancre  Bevenae  and  Taadnff  Pow- 
ers at  Will  within  Oonstitational  Limits.  —  The  power  to  levy  taxes 
and  to  make  local  assessments  conferred  upon  municipal  corpora- 
tions may,  in  the  absence  of  constitutional  restriction,  and  when  the 
rights  of  creditors  are  not  impaired,  as  we  have  heretofore  shown, 
be  changed  at  the  pleasure  of  the  legislature^  or  resumed  and  be  ex- 
ercised by  commissioners  direcdy  appointed  by  the  legblature.^ 

State  V.  Bdlaysville,  12  S.  Car.  76;  D.  k  E.  Ry.  Co.  ».  Scott.  116  111.  401. 
Blanchard  v,  Barre,  77  Vt.  420;  ante,  The  Supreme  Court  ot  the  United 
chap,  viii.;  arUe,  {  1377;  post,  {{  1402,  States  has,  in  a  still  more  recent  case 
1403,  1408.  than  the  one  in  that  court  above  cited, 
^  Citizens'  Loan  Assoc,  v,  Topeka.  decided  that  a  power  to  borrow  money 
20  Wall.  (U.  S.)  655,  660;  United  and  to  issue  bonds  therefor,  implies 
States  V.  New  Orleans,  98  U.  S.  381;  the  power  to  levy  a  tax  for  the  pay- 
Quincy  v.  Jackson,  113  U.  S.  332;  ment  of  the  obligations  unless  the  con- 
Breckmridge  Coimty  v,  McCracken,  trary  clearly  appears.  Ralls  County 
22  U.  S.  Add.  115,  124;  United  States  Ct.  v.  United  States,  105  U.  S.  733.  On 
V.  Lincoln  County,  5  Dillon  C.  C.  184,  this  general  subject  see  Index  —  Bor- 
195;  United  States  v,  Elizabeth,  Fed.  rowing  Money;  Municipal  Bands; 
Cas.  No.  15,041  a;  United  States  v.  TaxaJtion.  And  especially  where  power 
Capdevielle,  118  Fed.  Rep.  809;  Tay-  is  given  to  the  coimty  court  "to  pro- 
lor  V.  McFadden,  84  Iowa,  262,  271;  tect  the  interest  and  credit  of  the 
Lowell  V.  Boston,  111  Mass.  454,  460;  countjr,"  in  connection  with  power  to 
Boody  V.  Watson.  64  N.  H.  162,  177,  subscribe  for  stock  of  a  railroad  corn- 
citing  text;  Charlotte  v.  Shepard,  122  pany  and  issue  bonds.  Scotland 
N.  Car.  602;  State  v.  Bristol,  109  Tenn.  County  Court  v.  United  States,  140 
315,  324;  Austin  v.  Nalle,  85  Tex.  520,  U.  S.  41.  Ante,  chaps,  xviii.  and  xx.; 
542;  Oconto  aty  Water  Supply  Co.  ante,  f  1377;  post,  %%  1402.  1403. 
V.  Oconto,  105  Wis.  76,  86,  citmg  text.  '  United  States  v.  New  Orleans,  98 
In  Illinois,  it  is  held  that  the  act  of  U.  S.  381.  Compare  Knox  v.  Baton 
conferring  power  upon  a  municipal  Rouge,  36  La.  An.  427;  ante,  chapters 
corporation  to  incur  a  liability,  by  im-  xviii.  and  xx.  on  Contracts  and  Mu- 
pUcation  also  confers  the  power  to  nicipal  Bonds, 
levy  taxes  to  discharge  it.     Peoria,        *  Ante,  chap.  iv.  §  96,  note;  ti  103, 

«  Baltimore  V.  State  Board  of  Police,  iv.  ante;  Philadelphia  v.  Field,  58  P&. 
15Md.  376.    See  on  this  subject,  chap.   320;  ante,  tt  114-123. 
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§  1382  (767).  Same  Subject.  —  Suppose,  however,  a  tax  has  been 
levied  by  a  municipal  corporation,  under  and  in  pursuance  of  legis- 
lative authority,  and  not  collected,  is  it  within  the  competency  of  the 
legislature,  as  against  the  mimicipality  and  against  its  consent,  to 
release  a  specific  class  of  taxpayers  from  the  payment  of  such  tax? 
The  general  subject  is  discussed  in  a  previous  chapter,  in  which  is 
considered  the  extent  of  legislative  power  over  municipal  corpora^ 
tions  and  their  rights.  As  a  general  proposition  the  legislature  has 
complete  power  over  public  revenues  and  their  disposition,  ex- 
cept where  restrained  by  express  constitutional  limitations.  In  the 
Iowa  case,  cited  in  the  note,  it  was  held  by  a  majority  of  the  judges, 
but  on  different  grounds,  that  an  act  of  the  legblature  releasing 
railway  companies  from  the  payment  of  taxes,  already  levied  by 
the  municipality,  but  not  collected,  was  imconstitutional  and  void.^ 

§  1383  (779).  Mmiidpality  cannot  delegate  its  Power  to  tax. 
—  We  have  already  had  occasion  to  refer  to  the  principle  that  public 
powers  conferred  upon  a  municipality,  to  be  exercised  by  its  council, 
when  and  in  such  manner  as  it  shall  judge  best,  are,  without  legis- 
lative authority  to  that  end,  incapable  of  delegation  by  the  munici- 
pality.^ The  principle  extends  to  the  authority  conferred  upon  a 
municipal  corporation  to  levy  and  collect  taxes,  or  to  determine 
upon  die  necessity  and  character  of  local  improvements.  Such 
authority  cannot  be  del^ated  unless  such  delegation  is  legislatively 
permitted.' 

105.  106,  109,  111,  123;    ante,  chap.  140U.  S.  41;   Hubert  v.  New  Orleans, 

xviu.;   Blanding  v.  Burr,  13  Cal.  343;  215  U.  S.  170;    McKie  v.  Roee,  140 

Aspinwall  v.  Daviess  County  Corners,  Fed.  Rep.  145,  148;  Grand  County  v. 

22  How.  (U.  S.)  364;   Gilman  v.  She-  King,   32   U.  S.   App.   1.     See  also 

boygan,  2  Black  (U.  S.),  510;  Lansing  Mobile  v.  Watson,  116  U.  S.  289;  East 

V.  County  Treasurer,  1  Dillon  C.  C.  522;  St.  Louis  v.  Amy,  120  U.  8.  600,  604. 

Muscatine  v.  Bfiss.  &  Mo.  R.  Co^  1  Dil-  Index  —  Municipal  Bonds, 

Ion  C.  C.  536;  Von  Hoffman  v,  Quincy,  ^  Dubuque  v.  Illinois  Cent.  R.  Co., 

4  Wall.  (U.  S.)  535;    Butz  v.  Musca-  39  Iowa,  56;  Const.  Iowa,  Art.  8,  {  2. 

tine,  8  Wall.  (U.  S.)  575;  Louisiana  v.  '  Ante,  §  244  and  cases  cited;    Foas 

Pilsbury,  105  U.  S.  278;  Wolff  v.  New  v.  Chicago,  56  111.  364;   Thompson  v. 

Orleans,  103  U.  S.  358;  State  v.  Caa-  BooneviUe,  61  Mo.  282;   Indianapolis 

flsdy,  22  Biinn.  312;    State  v.  Brewer,  v.  Lawyer,  38  Ind.  348;   Johnston  v. 

64  Ala.  287;   Gasaway  v.  Seattle,  52  Macon,  62  Ga.  645;    Macon  v.  First 

Wash.  444.     If  bonds  are  issued  by  a  Nat.   Bank,   59   Ga.   648;    Macon  v. 

municipality  upon  the  faith  and  credit  Macon  Sav.  Bank.  60  Ga.  133;   Himt 

of  powers  of  taxation  then  existing,  v.  Booneville,  65  Mo.  620. 

the  power  of  taxation  enters  into  ana  '  lb. ;  Mclneme^  v.  Reed,  23  Iowa, 

forms  part  of  the  contract  with  the  410;    Meuser  v.  Risdon.  36  Cal.  239; 

bondholder  and  cannot  be  destroyed  Bimas  v.  Smith,  133  Cal.  102;  Davies 

€fr  substantially  impaired  by  subse-  v,  Los  Angeles,  86  Cal.  37;   Bolton  v. 

quent  legislation.     Halls  County  Ct.  Gilleran,  105Cal.  244;  State  v.  Parker, 

r.  United  States,  105  U.  S.  733,  735;  26  Vt.  362;  State  v,  Swisher,  17  Tex. 

Scotland  County  Court  V.  United  States,  441;   Foss   v.   Chicago,    56   111.    354; 
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§  1384   (781).     Powers  cumot   be  varied   by  Ordinaaee.  —  It    is 
plain  that  the  powers  of  taxation  conferred  upon  the  municipal  au- 


Jenks  V.  Chicago,  56  111.  397;  State  v. 
Copeland,3R.L33;  Murray  i?.  Tucker, 
10  Bush  (Ky.),  240:  Davis  v.  Reed, 
65  N.  Y.  666;  Bellinger  v.  Gray,  51 
N.  Y.  610;  Hitchcock  v.  Galveston, 
96  U.  S.  341;  Sheehan  v.  Gleason,  46 
Mo.  100;  Lord  v.  Oconto,  47  Wis.  386. 
Approving  text,  also,  Mathews  v.  Alex- 
ancuia,  68  Mo.  115;  Richardson  v, 
Heydenfeldt,  46  Cal.  68;  Thompson  v, 
Schermerhom,  6  N.  Y.  92,  approved 
in  Phelps  V,  New  York,  112  N.  Y.  216; 
where  it'  was  held,  under  a  charter 
making  it  the  duty  of  the  citv  to  award 
a  contract  to  the  lowest  bidder  unless 
otherwise  ordered  by  a  vote  of  three- 
fourths  of  the  couiicil,  that  the  power 
must  be  exercised  by  the  council  in 
each  case,  and  could  not  be  delegated 
to  a  public  officer;  St.  Louis  v.  Clem- 
ens, 52  Mo,  133;  People  v.  Clark,  47 
Cal.  456;  Randdph  v.  Gawley,  47  Cal. 
458;  Richardson  v.  Heydemeldt,  46 
Cal.  68;  Ould  v.  Richmond,  23  Gratt. 
(Va.)  471;  Robinson  v.  Dodge,  18 
Johns.  (N.  Y.)  351 ;  Trumbull  v.  White, 
5  HiU  (N.  Y.),  46;  Davis  v.  Reed,  65 
N.  Y.  566;  Schofield  v.  Lansing,  17 
Mich.  437 ;  East  St.  Louis  v.  Wehrung, 
46  ni.  392;  Lake  Shore  &  M.  S.  R.  R. 
Co.  V.  Chicago,  56  111.  454;  Walker  i7. 
Chicago,  62  111.  286;  Moore  v.  Chicago, 
60  111.  243;  Bryan  v.  Chicago,  lb.  507. 
Bluffton  V.  MiUer,  33  Ind.  App.  521. 
The  above  cases  distinguished.  Page 
V.  Chicago,  60  111.  441.  In  Schwartz  v. 
Flatboats,  14  La.  An.  243,  it  was  held 
(but  qiugre  as  to  its  correctness)  that 
the  power  to  "  alien,*  I«i«c,  famif  and 
dispose  of  all  and  every  kind  of  prop- 
erty," and  "to  lay  and  collect  taxes  m 
9itch  a  manner  as  may  be  deemed  ex- 
pedient, on  all  steamboats,  &c.,  land- 
ing at  the  levee  of  the  corporation," 
save  the  corporation  power  to  lease, 
for  a  period  of  years,  to  a  private  per- 
son, the  revenues  of  the  port,  with  the 
privilege  of  collecting  them  in  his  own 
name  and  for  lus  own  benefit. 

The  principle  stated  in  the  text  is 
thus  enforced  by  the  Court  of  Appeals 
in  Kentucky^  in  a  case  arising  m  the 
city  of  Lomsville.  In  substance,  the 
court  says,  the  general  council  of  the  city 
of  Louisville,  by  ordinance  as  prescribed 
in  the  city  charter,  may  direct  or  au- 
thorize the  sidewalks  in  the  city  to  be 
graded,  paved,  curbed,  dbc.,  at  the  cost 
of  the  owners  of  the  property  fronting 


thereon.  The  council  alone  can  deter- 
mine the  necessity  of  such  improve- 
ment, as  well  as  its  kind  and  character, 
and  has  no  authority  to  refer  the  deter- 
mination of  these  matte's  to  any  other 
body  or  person.  The  power  to  pass 
ordinances  to  improve  streets  is  legis- 
lative, and  cannot  be  delegated.  It  is 
in  effect  a  power  of  taxation,,  which  is 
the  exercise  of  sovereign  authority.  To 
ordain  generally  that  a  street  or  square 
shall  be  graded  and  paved,  or  **so  much 
thereof  as  the  engineer  may  direct,  and 
according  to  specifications  to  he  fur- 
nished by  him,  is  simply  to  delegate 
to  him  the  power  to  fix  the  grade,  de- 
termine what  materials  should  be  used 
for  the  pavement,  and  how  much  of 
the  street  or  square  should  be  thus  im- 
proved, and  is  not  the  determination 
of  the  council  as  to  any  of  these  thines. 
To  allow  such  an  ordinance  to  bind  the 
property-holder  is,  in  the  opinion  of  a 
majority  of  the  court,  to  destroy  all 
the  safeguards  thrown  around  him  by 
law.  Subsequent  acts  of  affirmance  by 
the  city  council  cannot  validate  an  in- 
valid ordinance.  Hydes  v,  Joyes,  4 
Bush  (Ky.),  464.  City  council  cannot 
ratify  so  as  to  impose  obligation  on 
lot-owner  to  pay.  Murray  v.  Tucker, 
10  Bush  (Ky.),  240;   but  see  on  this 

S)int  Davis  v.  Reed,  65  N.  Y.  566; 
itchcock  V.  Galveston,  96  U.  S.  341. 
But  where  the  act  of  the  legislature 
charged  the  burden  of  certain  local 
improvements  upon  the  adjoining  lots, 
and  directed  the  street  commissioners 
to  make  out  the  assessment,  it  is  not 
necessary  that  the  city  assess  the  tax 
by  an  ordinance,  and  an  ordinance  to 
that  effect,  if  passed,  is  not  a  delega- 
tion by  the  corporation  of  its  power  of 
taxation.  Schenley  v.  Commonwealth, 
36  Pa.  St.  29.  In  SoiUh  Carolina,  un- 
der a  general  power  to  the  city  council 
to  make  local  assessments  and  to  ap- 
point officers  to  execute  the  corporate 
powers  and  duties,  it  is  held  not  to  be 
a  valid  objection  to  an  assessment  that 
it  was  made,  pursuant  to  ordinances 
or  regulations,  by  the  officera  of  the 
corporation  and  not  by  the  corpora- 
tion itself;  for  the  city  council  is  to  be 
regarded  as  a  local  legislative  body  for 
the  purpose  of  making  by-laws,  with 
power  to  cause  them  to  be  carried  out; 
and  particularly  is  such  an  objection 
without  force  when   the  assessments 
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thorities  by  the  charter  or  organic  act,  and  the  mode  of  exercising 
such  powers  when  prescribed  therein,  cannot  be  varied  by  ordinances 
or  by-laws.*  Therefore  a  city  corporation  cannot  impose  terms  or 
conditions  which  can  affect  the  validity  of  a  tax-sale  made  within 
the  authority  conferred  by  the  legislature.^  So,  under  a  charter 
constituting  the  city-marshal  the  collector  of  taxes,  and  making  it 
his  duty  to  receive  and  collect  the  taxes  due  the  corporation,  it  is 
not  competent  for  the  council  by  ordinance  to  dispense  with  the 
duties  which  the  charter  imposes  upon  this  oflScer,  and  devolve 
them  upon  another.'  So,  under  a  charter  authorizing  a  town  cor- 
poration "to  collect  taxes  upon  all  real  estate  within  the  town,  not 


have  first  to  be  submitted  to  and  ap- 
proved by  the  council.  Cruikshanks 
V.  Charleston,  1  McCord  (S.  Car.), 
360.  Compare  Charleston  v.  I^ckney, 
1  Tr.  Const.  (S.  Car.)  42.  Where  such 
a  course  is  expressly  authorized  by  the 
charter,  a  grade  for  a  street  need  not 
be  previousl^r  fixed  by  the  council,  but 
it  may  require  the  adjoining  owners 
to  mske  certain  improvements  accord- 
ing to  the  direction  of  the  city  pa  er, 
who  may  thus  determine  the  grade. 
State  V,  New  Brunswick,  30  N.  J.  L. 
395.  See  further,  ante,  {  244;  if{fra, 
i  1466. 

In  Colt  V.  Grand  Rapids,  115  Mich. 
493,  the  court  held  (distinguishing 
Weeks  v.  Milwaukee,  10  Wis.  242), 
that  while  a  citv  could  not  release  a 

?»ropcrty  owner  from  general  taxation 
or  the  maintenance  of  sewers  in  con- 
sideration of  his  permission  to  con- 
struct a  sewer  through  his  land,  it 
might  release  him  from  special  assess- 
ment for  the  construction  of  the 
sewer  in  consideration  of  such  per- 
mission. This  arrangement  did  not 
amount  to  an  exemption  from  taxa- 
tion so  as  to  throw  an  additional 
burden  on  other  taxpayers.  The 
council  agreed  what  the  property 
owner's  fair  share  of  taxation  was,  and 
he  paid  it  by  deeding  his  lands  with 
right  of  ingress  and  egress,  and  a^e&- 
ing  to  perpetually  charge  his  adjoining 
land  with  the  damage  resulting  from 
the  construction  of  the  sewer.  But  in 
L^gett  V.  Detroit,  137  Mich.  247,  it 
was  held,  distinguishing  the  case  last 
cited,  that  a  condition  subsequent  in 
a  deed  to  a  city,  that  the  grantor 
should  be  released  from  all  future 
assessments  for  opening  streets,  was 
an  vUra  vires  abrogation  of  the  power 
of  future  assessment  and  void.    Where 


the  ordinance  granting  a  franchise  to 
a  street  railway  company  to  occupy 
the  street  provided  that  it  shomd 
pave  and  keep  in  good  repair  the  por- 
tion of  the  street  which  it  occupied, 
a  subsequent  ordinance  assessing  the 
abutting  owners  for  the  paving  df  the 
rest  of  the  street  properly  excepted 
from  assessment  the  portion  occupied 
by  the  railway,  the  burden  imposed 
upon  the  street  railway  company  to 

gave  the  portion  of  the  street  occupied 
y  it  being  regarded  as  an  equivalent 
for  the  assessment.  Billings  v.  Chicago, 
167  111.  337. 

^  AnUy  chapter  on  Ordinances, 
i  587;  Weeks  v,  Milwaukee,  10  Wis. 
242 ;  and  State  v.  Hannibal  &  St.  J.  R. 
Co.,  75  Mo.  208,  which  hold  that  the 
city  cannot  exempt  from  taxation 
property  which  the  laws  make  taxable. 
City  has  no  inherent  power  to  grant 
exemption  from  taxation.  Mack  v. 
Jones,  21  N.H.  393;  1  Desty,  Taxation, 
466,  467,  and  cases;  post,  {  1392,  note. 
In  Moale  v.  Baltimore,  61  Md.  224, 
the  city  of  Baltimore,  bein^  empow- 
ered to  assess  the  cost  of  pavmg,  grad- 
ing, etc.,  pro  rata  upon  the  property 
abutting  upon  streets,  passed  an  ordi- 
nance directing  the  cost  to  be  collected, 
when  assessed,  from  **  property  owners 
as  other  city  taxes  are  collected,"  and 
the  court  held  that  by  the  statute  it 
was  onl}r  intended  to  indicate  the  pro- 
portion in  which  the  property  owners 
should  be  assessed,  and  that  the  tax 
toas  a  personal  debt  of  the  owners.  Cit- 
ing Dadiiell  v.  Baltimore.  45  Md.  615; 
Gould  V,  Baltimore,  58  Md.  46,  and  59 
Md.  378,  and  Handy  v,  Collins,  60  Md. 
229. 

>  Thompson   v.   Carroll,   22   How. 
(U.  S.)  422. 

»  PlacerviUe  v,  Wilcox,  35  Cal.  21. 
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exceeding  one  half  per  cent  upon  the  assessed  value  thereof/'  it 
cannot  pass  an  ordinance  directing  lots  to  be  taxed,  without  con- 
sidering the  value  of  the  improvements  upon  them;  for  since  build- 
ings are  part  of  the  land  which  the  legislature  had  designated  as  the 
property  to  be  taxed,  such  an  ordinance  makes  a  discrimination 
which  the  charter  does  not  authorize.^ 

§  1385  (782).  The  Objects  of  Taxation.  —  The  authority  of  mu- 
nicipal corporations  to  levy  and  collect  taxes  is  usually  limited,  not 
only  as  respects  the  rate  of  taxation,  but  the  objects  of  it.'  Under 
grants  of  this  character,  the  question  has  arisen,  not  only  as  to 
what  property  the  municipality  may,  but  also  as  to  what  it  mustf 
subject  to  taxation  for  the  purpose  of  obtaining  revenue  or  dis- 
charging liabilities.  Thus,  the  city  of  New  Orleans  was  authorized 
by  charter  "  to  raise  money  by  taxation,  in  such  manner  as  to  the 
council  shall  seem  proper,  upon  real  and  personal  estaiey*  &c.  It 
was  claimed  that  the  city  was  bound  to  tax  both  species  of  property 
at  the  same  time,  and  that  a  tax  could  not  l^ally  be  imposed  upon 
either  alone.  This  view,  however,  was  not  sustained  by  the  court, 
which  said:  "It  does  not  appear  to  us  that  the  power  given  to  tax 
real  and  personal  estate  renders  it  imperative  on  the  corporation  to 
tax  both.  By  the  same  section  of  the  law,  the  city  council  are  em- 
powered to  exercise  their  authority  as  to  them  may  seem  proper."  ' 

§  1386  (783).  Same  Subject.  Uniformity  of  Rule  of  Taxation.  — 
But  there  may  be  a  constUvtitmal  limitation  upon  both  the  legisla- 
tive and  the  municipal  power  to  select  one  class  of  property  for 
taxation  and  omit  another.  In  an  important  case  relating  to  this 
subject,  there  was  a  constitutional  provision  *'  that  the  rule  of  taxa- 

>  Fitch  V,  Pinckard,  5  III.  76;   ap-  65  Ala.  403;    approved  in  Winter  v. 

proved,   Primm  v.  Bdleville,   59  111.  Montgomery,  79  Ala.  481.    The  power 

142.  of  a  city  corporation  to  levy  a  general 

s  Power  to  levy  taxes  confined  to  tax  upon  one  species  of  property — for 
kinds  of  property  mentioned  in  the  example,  real  estate  —  and  to  omit 
charter.  Kabassa  v.  New  Orleans,  3  personal  property,  was,  mider  the 
Martin  (La.),  o.  s.  218;  Blanc  v.  New  construction  of  special  charter  pro- 
Orleans.  1  Martin  (La.),  o.  s.  65;  Har-  visions,  sustained  m  the  case  of  Fred- 
per  V.  Elberton,  23  Ga.  566;  Mimicipal-  erick  v.  Augusta,  5  Ga.  561 ;  Primm  v. 
ity  No.  3  V.  Johnson,  6  La.  An.  20;  Belleville,  59  HI.  142.  Power  of 
Barret  v,  Henderson,  4  Bush  (Ky.),  counties  to  release  lien  and  reduce 
255;  Dubuque  v.  Northwestern  L.  Ins.  amount  of  taxes  must  be  conferred  by 
Co.  (premiums  received  by  local  agent  statute,  or  it  does  not  exist.  State  v. 
of  foreign  insurance  company),  29  Central  Pac.  R.  Co.,  9  Nev.  79;  State 
Iowa,  9.  V.  Central  Pac.  R.  Co.,  10  Nev.  47; 

*  Oakey  v.  New  Orleans,  1  La.  1;  Lowell  v,  Middlesex  Countv,  3  Allen 

8.  p.  MumdpBdity  No.  2  v.  Duncan,  2  (Mass.),  550;  Finch  v.  Temana  County, 

La.  An.  182;   Winter  v.  Montgomery,  29Cal.  455. 
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tion  shall  be  uniform/'  Sec,  which  was  considered  to  mean  that  all 
kinds  of  property  not  absolutely  exempt  must  be  taxed  alike,  by 
ihe  same  standard  of  valuation,  equally  with  other  taxable  property, 
and  coextensively  with  the  territory  to  which  it  applies;  and  there- 
fore a  tax  to  pay  a  city  debt,  ordered  to  be  levied  exclusively  upon 
the  real  property  within  the  city,  is  a  discrimination  in  favor  of  per- 
sonal property,  and  violates  me  uniformity  required  by  the  Con- 
stitution, and  is  void.^ 

§  1387  (784).  Extent  of  Power  to  Tax.  —  Power  to  tax  real  and 
personal  estate  within  the  city  corporation  does  not  confer  the  right 
to  tax  capital  employed  in  merchandise,  distinct  from  the  articles  of 
properQr  in  which  such  capital  is  invested.^ 

§  1388  (786).  What  Property  is  within  the  MtmidpaUty.  —  Among 
the  most  usuid  of  the  express  limitations  upon  the  power  of  mu- 
nicipal taxation  is  the  one  confining  it  to  property  within  the  corpo- 
ration. What  property  is  to  be  considered  within  the  municipality,  so 
as  to  give  the  right  to  tax  it,  is,  in  some  instances,  hard  to  determine.' 

^  Gilman  v,   Sheboygan,   2   Black  bonds.  Macon  v.  Jones,  67  Ga.  489.  See 

(U.  S.)y  510;   approving,  on  the  con-  |  1399.   The  taxing  power  does  not  ex- 

stitutional  point,  Knowlton  v.  Rock  tend  beyond  the  geographical  limits  of 

County,  9  Wis.  410;    Weeks  v.  Mil-  a  municipal  corporation,  and  where 

waukee,    10  Wis.   242;    Lumsden   v.  the  boundary  was  the  low-water  mark 

Cross,     lb.    282;     Attorney-Gen.    v.  in  a  river,  it  was  held  that  the  city  had 

Winnebago,  L.  &  F.  R.  PL  R.  Co.,  11  no  power  to  tax  coal  under  the  river 

Wis.  42;  Zanesville  v.  Richards,  5  Ohio  beyond  that  mark.    Gilchrist's  Appeal, 

St.  589;  Exchange  Bank  of  Columbus  109  Pa.  St.  600.   To  the  effect  that  the 

V,  Hines,  3  Ohio  St.  1.   See  Muscatine  power  of  taxation  is  confined  to  the 

V.  Miss.  &  Mo.  R.  Co.,  1  Dillon  C.  C.  536;  territorial  limits  of  the  municipaUty, 

onto,  1114;  supra,  i  1^67 J  etseq,,  1384;  see  Toby  v.  Haggerty,  23  Ark.  370; 

past,  f  S  1433, 1445;  Hale  v, Kenosha, 29  Taylor  v.  Youngs,  48  Mich.  268;  Hub- 

Wffl.  509;  Cfape  Girardeau  Coimty  Ct.  bard  v,  Newton,  52  Vt.  346.    A  con- 

V.  Hfll,  118 U.S.  68.   Uniformity,  what  tract  or  agreement  between  two  mu- 

15?    Livingston  v.  Albany,  41  Ga.  21 ;  nicipalities  that  each  should  not  tax 

MobQe  V.  Dargan,  45  Ala.  310;  State  the  lands  within  its  Umits  owned  by 

V,  Severance,  55  Mo.  378.  residents  of  the  other,  is  contrary  to 

*  Municipality  No.  3  v.  Johnson,  6  the  policy  of  the  law  and  void.  Dilling- 

La.  An.  20.  ham  v.  Snow,  5  Mass.  547. 

'  St.  Louis  V.  Wigeins  Ferry  Co.,  1 1  Bridges :  The  question  of  what  prop- 
Wall.  423.  "It  is  obvious,"  said  Mr.  erty  is  within  the  city  has  been  passed 
Justice  Sv)came,  in  this  case,  "that  the  upon,  with  opposite  conclusions,  in 
purpose  ci  the  legislature  in  conferring  discussing  the  right  of  cities  to  tax 
autnority  of  this  nature  was  not  to  tax  bridges  aver  navigable  rivers  between 
property  through  the  pronrietor,  but  to  two  States.  In  Louisville  Bridge  Co. 
tax  things  themselves,  oy  reason  of  v.  Louisville,  81  Ky.  189,  the  Court  of 
their  being 'within  the  city.'"  75.431;  Appeals  of  Kentucky,  held  that  the 
Trigg  V.  Glasgow,  2  Bush  (Ky.),  594;  mere  fact  that  a  part  of  a  bridge  was 
Loud  V.  Charleetown,  103  Mass.  278.  within  the  corporate  limits  of  a  city, 

A  power  to  tax  all  property  within  was  not  sufficient  to  authorize  such  a 

the  coipoiate  Ihadts  of  a  mt^  does  tax,  because  the  corporate  limits  may 

not  authorize  the  taxation  of  its  own  be  larger  than  the  taxable  boundary, 
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With  respect  to  the  sUua  of  real  estate,  there  can  ordinarily  be  no 
doubt;  but  as  respects  personal  property,  its  sUiis  is  often  difficult  to 
setde.  If  the  property  is  tangible  and  is  actually  and  not  merely 
temporarily  or  in  transit,  within  the  municipality,  it  is  plain  that 
it  may  be  taxed  by  it,  imder  the  authority  we  are  considering,  irre- 
spective of  the  residence  or  domicil  of  its  owner.* 

§  1389.     Power  of  Taxation;    SitOB  of  Property.  —  While  the  mode, 
form,  and  extent  of  taxation  are,  generally  speaking,  limited  only  by 


and  as.  at  the  time  the  bridge  was 
built,  the  bed  of  the  river  was  not  sub- 
ject to  taxation  by  the  city,  and  so  re- 
mains, they  were  larger  in  this  case.  It 
also  held  that  a  city  has  no  power  to 
tax  property  which  is  not  benefited 
by  its  government;  and  for  these  two 
reasons,  it  refused  to  sustain  a  munici- 
pal tax  upon  a  railroad  bridge  across 
the  Ohio  River.  In  St.  Louis  Br.  Co. 
V.  East  St.  Louis,  121  111.  238,  the  Su- 
preme Court  of  Illinois  decided  that 
the  city  had  the  right  to  tax  such  part 
of  a  similar  bridge  as  was  situated 
within  its  corporate  limits,  which 
limits  in  this  case  extended  to  the 
middle  of  the  Mississippi  River,  on  the 
ground  that  the  mere  fact  tnat  the 
structure  was  built  upon  ground  cov- 
ered by  a  navigable  stream,  and  ther^ 
fore  was  not  capable  of  improvement 
for  streets,  &c.,  furnished  no  reason 
for  exempting  it  from  city  taxes,  al- 
though it  appeared  that  the  bridge 
company  had  derived  no  protection 
for  its  property  from  the  city,  and  had, 
at  its  own  expense,  provided  for  its 
lighting,  police,  fire  apparatus,  water- 
works, cleaning,  hospital,  &c,  A  simi- 
lar result  was  reached  in  State  v.  Co- 
limibia,  27  S.  Car.  137,  where  theboimd- 
ary  of  a  city  upon  a  river  which  was 
not  navigable  was  held  to  be  in  the 
middle  of  the  stream.  Only  that  part  of 
a  bridge  which  is  within  the  State  can 
be  taxed  by  its  authority.  Keokuk  & 
H.  Bridge  Co.  v.  People,  145  lU.  596; 
Keobuk  &  H.  Bridge  Co.  v.  People,  161 
111.  132.  A  railroad  bridge  across  a 
navigable  river  forming  the  boundary 
of  two  States  is  not,  by  reason  of  being 
an  instrument  of  Congress,  exempt  from 
taxation  by  either  State  upon  the  part 
within  it.  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V.  West  Virginia  Board  of  Public 
Works,  172  U.  S.  32.  See  also  Hender- 
son Bridge  Co.  v,  Henderson.  173  U.  S. 
592.  Following  the  rule  of  the  Iowa 
decisionB  (see  post,  i  1395)  that  prop- 


erty within  the  municipality  which 
cannot  possibly  be  benefited  by  the 
municipal  government  cannot  be  taxed 
therefor,  it  was  held  that  a  railroad 
bridge  partly  within  the  city  across  a 
navigable  river,  which  was  so  situ  ted 
as  to  derive  no  benefit  or  protection 
from  the  municipality,  could  not  be 
taxed  by  the  city.  Amd  v.  Union  Pac. 
R.  Co.,  120  Fed.  Rep.  912.  QuareT 
Property  which  is  annexed  to  the  city 
tubiequent  to  the  time  for  the  return  oi 
taxable  propertv  to  be  made  by  the 
assessor  cannot  be  taxed  for  that  year. 
Latonia  v.  Meyer  (Ky.),  86  S.  W.  Rro. 
686. 

*  St.  Louis  V,  Wiggins  Ferry  Co.,  11 
Wall.  423.  430,  per  Stoayne,  J.;  Au- 
gusta 17.  Dunbar,  50  Ga.  387;  Finley 
V,  Philadelphia,  32  Pa.  381;  Mills  v. 
Thornton,  26111.300;  Sui^^umon  &  M. 
R.  Co,  V.  Morgan  Coimty^  14  111.  163; 
Pomeroy  Salt  Co.  v,  Davis,  Treas.,  21 
Ohio  St.  555;  Dunleith  v,  I^ynolds, 
53  111.  45;  People  v.  Ogdensburg^  48 
N.  Y.  390;  St.  Louis  v.  Wiggins  Ferry 
Co.,  40  Mo.  580;  Hoyt  v,  N.  Y.  Tax 
Com'rs,  23  N.  Y.  228;  New  Albany  v. 
Meekiu,  3  Ind.  481,  cited  infra;  People 
v.  Niles,35Cal.282.  See  Bell  v.  Pierce, 
51  N.  Y.  12;  People  v.  N.  Y.  Tax 
Com'rs,  64  N.  Y.  541.  A  non-resident 
creditor  of  a  city,  whose  debt  is  evi- 
denced by  the  certificates  of  the  city, 
is  not  a  holder  of  property  within  its 
limits.  Murray  v.  Charleston,  96  U.  S. 
432,  cited  §  1399.  As  to  situs  of  perso- 
nal property  for  taxation,  see  §  1389. 

As  to  ts^tion  of  personal  property 
where  the  owner  is  a  corporation,  or  has 
his  domicil  in  one  town  and  does 
business  in  another,  see  Gardiner  Cot- 
ton &  W.  F.  Co.  V,  Gardiner,  5  Me.  133. 
and  cases  there  cited.  Taxation  or 
foreign  capital.  People  v,  N.  Y.  Teuc 
Com'rs,  59  N.  Y.  40;  Bates  v.  Mobile, 
46  Ala.  158;  Kirtland  v,  HotchJdsa, 
100  U.  S.  491;  8.  c.  42  Conn.  426. 
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the  wisdom  of  the  legislature^  that  power  is  lim^ei^'hy  the  principle 
inhering  in  the  very  nature  of  constitutional  goVenmient,  namely, 
that  the  taxation  imposed  must  have  relation  to  a  subject  within  the 
jurisdiction  of  the  taxing  government^  If  the  property,  vbich  is 
the  subject  of  taxation,  be  not  within  the  taxing  power  of  ih<^St^te, 
because  it  has  no  siivs  therein  for  that  piupose,  the  taxation  (^«uch 
properly,  under  those  conditions,  partakes  rather  of  the  nature*  ht!  . 
an  extortion  than  a  tax  and  is  not  only  beyond  the  power  of  the  1^&- 
lature,  but  is  a  taking  of  property  for  public  use  without  compensar 
tion,  and  a  denial  of  due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution.'  Hence, 
9iius  of  the  property  for  purposes  of  taxation  within  the  State 
essential  to  tibe  exercise  of  the  taxing  power  of  the  State.  Real 
property  is  universally  conceded  to  be  taxable  only  by  the  State  in 
which  it  is  situated.' 

But  difficult  and  intricate  questions  arise  with  reference  to  per- 
sonal property.  The  old  rule  was  that  the  situs  of  personal  property 
is  governed  by  the  maxim  mdbilia  sequurUur  personam,  by  which 
personal  property  was  supposed  to  follow  the  person  of  its  owner, 

^  IxniisviUe  &  J.  Ferry  Co.  v.  Ken-  be  valued  a«  a  unit  for  purposes  of  taxa- 
tucky,  188  U.  8.  385,  396,  rev'g  108  tion,  and  the  proportion  of  the  gross 
Ky.  717;  In  McCulloch  v.  Maryland,  value  which  the  mileage  within  the 
4  Wheat.  (U.  S.)  316,  429,  Mr.  Chief  State  bears  to  the  total  mileage  may 
Justice  ManhaU  said  that,  while  aU  be  assessed  by  the  State,  the  decisions 
subjects  over  which  the  taxing  power  of  the  Supreme  Court  recognise  that  if, 
of  the  State  extends  are  objects  <^  for  instance,  a  railroad  company  has 
taxaticm,  "those  over  which  it  does  terminals  in  one  State  equal  in  value 
not  extend  are  upon  the  soundest  to  all  the  rest  of  the  line  through  an- 
principleB,  exempt  from  taxation."  other,  the  latter  State  could  not  make 
That  proposition,  he  said,  could  al-  use  of  the  unity  of  the  railroad  to 
most  be  pronounced  self-evident.  equalize  the  value  of  every  mile  with- 

'  Nortnem  Cent.  R.  Co.  v.  Jackson,  out  first  deducting  the  value  of  the 
7  Wall.  (U.S.)  262;  State  Tax  on  For-  terminals.  That  would  be  taxing 
eign-hdd  Bonds,  Re,  IS  Wall.  (U.  S.)  property  outside  the  State  under  a 
300;  Tappanv.  Merchants'  Nat.  Bank,  pretence.  Pittsburgh,  C,  C.  &  St.  L. 
19  WaU.  (U.  S.)  490,  499;  LouisviUe  R.  Co.  v.  Backus,  154  U.  S.  421,  431; 
A  J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  Western  Un.  Tel.  Co.  v.  Taggart,  163 
385,  398,  per  Mr.  Justice  Harlan;  U.  S,  1,  23;  Far^o  v.  Hart,  193  U.  S. 
Ddaware,  L.  &  W.  R.  Co.  v,  PennSvl-  490,  500.  Jurisdiction  of  New  Jersey 
vania,  198  U.  S.  341.  358;  Union  Re-  to  assess  taxes  on  lande  under  the  waiera 
fri^jerator  Transit  Co.  v.  Kentucky,  of  the  Hudson  River  to  the  west  of  the 
199  U.  S.  194,  202.  boundary  line  between  the  States  of 

»  "We  know  of  no  case  where  a  New  York  and  New  Jersey  sustained, 
legislature  has  assumed  to  impose  a  although  by  compact  between  these 
tax  upon  land  within  the  jurisdiction  States  exclusive  jurisdiction  for  cer- 
of  another  State,  much  less  where  such  tain  purposes  is  given  to  New  York 
action  has  becsi  defended  by  any  court."  over  the  waters  to  the  west  of  such 
Per  Mr.  Justice  Broton  in  Union  Re-  boundary  line  to  low  water  mark  on 
frigerator  Transit  Co.  v.  Kentucky,  199  the  New  Jersey  Shore.  Central  R.  Co. 
U.  8.  194, 204.  Althou^  a  raUroad  eso-  v,  Jersey  City,  209  U.  S.  473,  afif'g  72 
tending  through  two  or  more  States  may  N.  J.  L.  311. 
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and  to  be  sub]e«2^4yr  the  law  of  the  owner's  domicO.^   The  applica- 
tion of  this  /^e/to  tangible  personal  property,  which  is  physically 
capable  of  haying  a  definite  and  fixed  eiivs,  has  as  to  such  property 
been^gceat^y  modified,  if,  indeed,  it  is  not  now  denied  entirely*    For 
pigfNQa^**of  taxation,  it  has  been  long  held  that  tangible  personal 
fib^jbrty  may  be  separated  from  its  owner,  and  he  may  be  taxed  on 
.\  its*accomit  at  the  place  where  the  property  is,  although  it  is  not  the 
/-/'Yplace  of  the  owner's  domicil,  and  even  if  he  b  not  a  citizen  or  resi- 
**•    dent  of  the  State  which  imposes  the  tax.^    And  in  recent  years  the 
Supreme  Court  of  the  United  States  has  gone  further,  and  has  held 
that  the  domicil  of  the  owner  does  not  confer  jurisdiction  upon  the 
State  of  his  domicil  to  tax  tangible  personal  property,  belonging  to 
him,  which  is  permanendy  located  and  has  an  actual  sUus  in  an- 


»  Buck  V.  Beach,  206  U,  S.  392,  400, 
401,  per  Mr.  Justice  Peckham. 

>  Eidman  v,  Martmes,  184  U.  S. 
578,  582;  Blackstone  v.  Miller,  188 
U.  S.  189,  204:  Tappan  v.  Merchants' 
Nat.  Bank,  19  Wall.  [u.  S.)  490;  Pull- 
man's Palace  Car  Go.  v.  Pennsylvania, 
141  U.  S.  18,  22;  Fargo  v.  Hart,  193 
U.  S.  490;  Old  Dominion  SS.  Co.  v, 
Virginia,  198  U.  S.  299;  Metropolitan 
L.  &s.  Co.  V,  New  Orleans.  205  U.  S. 
395,  aff'g  115  La.  698;  Buck  v.  Beach, 
206  U.  S.  392,  401;  People  v.  Com'rs 
erf  Taxes,  23  N.  Y.  224,  240;  Hall  v. 
Miller,  102  Tex.  289. 

In  Union  Refrigerator  Transit  Co.  v, 
Kentucky,  199  U.S.  194,  202,  204,  Mr. 
Justice  Brown  treated  the  right  of 
taxation  of  personal  property  as  the 
counterpart  or  correlative  of  the  pro- 
tection afforded  to  the  property  or  its 
owner  by  the  laws  of  the  taxing  power, 
saying:  ''The  power  of  taxation,  in- 
dispensable to  the  existence  of  every 
civilized  government,  is  exercised  upon 
the  assumption  of  an  ecjuivalent  ren- 
dered to  tne  taxpayer  in  the  protec- 
tion of  his  person  and  property,  in 
adding  to  the  value  of  such  property, 
or  in  the  creation  and  maintenance  of 
public  conveniences  in  which  he  shares, 
such,  for  instance,  as  roads,  bridges, 
sidewalks,  pavements,  and  schools  for 
the  education  of  his  children.  If  the 
taxing  power  be  in  no  position  to  ren- 
der Uiese  services,  or  otherwise  to 
benefit  the  person  or  property  taxed, 
and  such  property  be  wholly  within 
the  taxing  power  of  another  State,  to 
which  it  may  be  said  to  owe  an  alle- 
giance and  to  which  it  looks  for  pro- 


tection, the  taxation  of  such  property 
within  the  domicil  of  the  owner  par- 
takes rather  of  the  nature  of  an  ex- 
tortion than  a  tax,  and  has  been 
repeatedly  held  by  this  court  to  be 
beyond  the  power  of  the  legislature 
and  a  taking  of  propert^r  without  due 
process  of  law.  ...  It  is  essential  to 
the  validity  of  a  tax  that  the  property 
shall  be  within  the  territorial  jurisdic- 
tion of  the  taxing  power.  Not  only  is 
the  operation  of  State  laws  limited 
to  persons  and  property  within  the 
boundaries  of  the  State,  but  property 
which  is  wholly  and  exclusively  within 
the  jurisdiction  of  another  State,  re- 
ceives none  of  the  protection  for  which 
the  tax  is  supposed  to  be  the  compen- 
sation. This  rule  receives  the  most 
familiar  illustration  in  the  cases  of 
land  whichj  to  be  taxable,  must  be 
within  the  limits  of  the  State." 

A  State  may  tax  private  property 
having  a  aihts  withm  its  territorial 
limits,  and  may  require  the  oarty  in 
possession  thereof  to  pay  the  taxes 
thereon.  Carstairs  v.  Cochran,  193 
U.  S.  10,  16,  aff'g  95  Md.  488.  VesBds 
owned  by  a  forei^  corporation,  al- 
though engaged  m  interstate  com- 
merce, when  employed  in  such  com- 
merce wholly  within  the  limits  of  a 
State,  are  subject  to  taxation  in  that 
State  as  their  actual  mtus,  although 
they  may  have  been  registered  and  en- 
rolled under  the  Federal  laws  at  a 
port  outside  its  limits.  Old  Dominion 
SS.  Co.  17,  Virginia,  198  U.  S.  299.  See 
also  Ayer  &  L.  T.  Co.  v.  Kentucky,  202 
U.  S.  409. 
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other  State.^    Within  this  rule,  a  tax  on  the  value  of  the  capital 
slock  of  a  corporation  is  a  tax  on  the  property  in  which  that  capital 

^  Louisville  &  J.  Ferry  Go.  v.  Ken-  property  belonjsing  to  riailways  and 

tucky,  188  U.  S.  385;   Old  Dominion  other   corporations   which   might   be 

Steamship  Co.  v,  Virginia,  198  U.  8.  taxed  in  tne  State  where  they  are  in- 

209;    Delaware,  L.  £  W.  R.  Co.  v.  oorporated,  though  their  charters  con- 

Pennsylvania,  198  U.  S.  341;    Union  templated  the  construction  and  oper- 

R^rigerator  Transit  Co.  v,  Kentucky,  ation   of   roads   wholly   outside   the 


199  U.  S.  194,  205^  New  York  Cent.  State,  and  sometimes  across  the  conti- 
&  H.  R.  R.  Co.  V.  Miller,  202  U.  S.  584,  nent,  and  when  in  no  other  particular 
596,  597;  Commonwealth  v,  American  they  are  subject  to  its  laws  and  en- 
Dredging  Co.,  122  Pa.  386.  titled  to  its  protection.  The  propriety 
The  Supreme  Court  of  the  United  of  such  incorporations,  where  no  busi- 
States  has  assimilated  the  rules  as  to  ness  is  done  within  the  State,  is  open 
the  taxation  of  tanffibU  personal  prop-  to  ^ave  doubt,  but  it  is  possible  tnat 
erty  having  an  achial  and  permanent  legislation  alone  can  fumisli  a  remedy." 
sUus  elsewhere  than  at  the  owner's  But  property  which  has  its  natu- 
domidl  to  the  rules  applicable  to  the  ral  sUus  at  the  domidl  of  the  owner, 
taxation  of  real  property.  Thus,  in  e.g.y  rolling  stock  of  a  domesHc  raUroad 
Union  Refrigerator  Traiisit  Co.  v.  corporation,  may  be  taxed  by  the  State 
Kentucky,  199  U.  S.  194,  204,  where  of  the  domicil  although  it  is  used  in 
it  was  held  that  refrigerator  cars  per-  interstate  commerce  and  is  so  con- 
manently  located  and  employed  m  a  stantly  being  sent  into  other  States 
State  ouier  than  the  domicil  of  the  that  some  of  the  property  is  always 
owner  could  not  be  taxed  by  the  State  absent  therefrom,  when  it  appears  that 
of  the  owner's  domicil,  Mr.  Justice  none  of  the  cars  were  so  constantly 
Brown  said:  "The  argument  against  and  continuously  employed  beyond  tibe 
the  taxability  of  land  within  the  juris-  State  as  to  be  absent  from  it  during 
diction  of  another  State  applies  with  the  entire  taxing  year,  but  that  they 
equal  cogency  to  tangle  personal  prop-  were  sent  therefrom  and  returned 
erty  beyond  the  jurisdiction.  It  is  not  thereto  as  demanded  by  the  ex- 
cmlybeyond  the  sovereignty  of  the  tax-  gencies  of  the  business  and  the  re- 
in^ State,  but  does  not  ana  cannot  re-  quirements  of  shippers.  New  York 
oeive  protection  under  its  laws.  True,  Cent.  &  H.  R.  R.  Co.  v.  Miller,  2Cf2 
a  resident  owner  may  receive  an  in-  U.  S.  584,  aflf'g  177  N.  Y.,  584,  89N.  Y. 
oome  from  such  property,  but  the  same  App.  Div.  127;  s.  c.  173  N.  Y.  255; 
may  be  said  of  real  estate  within  a  75  N.  Y.  App.  Div.  169.  In  this  case 
foreign  jurisdiction.  Whatever  may  some  consiaerable  portion  of  the  com- 
be the  ri^ts  of  the  State  with  respect  pany's  cars  were  always  absent  from 
to  the  taxation  of  such  income,  it  is  the  State,  and  it  was  urged  on  behalf 
clearly  beyond  its  power  to  tax  the  of  the  company  that  the  car  mileage 
land  n-om  which  the  moome  is  derived."  within  the  State  and  that  upon  lines 
In  this  same  case  (pp.  194,  210,  211)  without  the  State  afforded  a  basis  of 
Mr!  Justice  Brown  referred  to  the  apportionment  of  the  average  total 
evils  resulting  from  any  rule  taxing  ot  its  cars  continuously  employed  by 
tangible  personal  property  at  the  domi-  other  corporations  without  the  State, 
dl  cSf  the  owner,  and  not  where  it  has  and  that  that  milea^  offered  a  basis 
its  actual  «itu6,  in  the  following  Ian-  of  apportionment  of  its  equipment  for 
guage:  "The  adoption  of  a  general  purposes  of  taxation.  It  was  argued 
rule  that  tangible  personal  property  on  its  behalf  that  to  assess  a  tax  on 
in  other  States  may  be  taxed  at  the  the  total  value  within  and  without 
domical  of  the  owner  involves  peed-  the  State  was  beyond  the  jurisdio- 
bilities  of  an  extremely  serious  char-  tion  of  the  State,  a  taking  of  prop- 
acter.  Not  only  would  it  authorize  the  erty  without  due  process  of  law,  and 
taxation  of  furniture  and  other  prop-  an  unconstitutional  interference  with 
erty  kept  at  country  houses  in  other  commerce  among  the  States.  But  the 
States  or  even  in  foreign  countries,  of  court  overruled  this  contention,  Mr. 
stocks  of  goods  and  merchandise  kept  Justice  Hclmes  sa3ang:  "It  is  true 
at  branch  establidiments  when  already  that  it  has  been  decided  that  property, 
taxed  at  the  State  of  their  ntua,  but  even  of  a  domestic  corporation,  cannot 
of   that  en<Mrmou8   mass  of  personal  be  taxed  if  it  is  permanently  out  of 
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is  invested,  and  no  tax  can  be  levied  on  such  capital  stock  which 
includes  therein  property  that  is  otherwise  exempt.^     Hence,  the 

the  State.  But  it  has  not  been  de-  ation"  (p.  600).  Again,  in  the  same 
cided,  and  it  could  not  be  decided,  that  case,  Juage  Andrews,  for  the  court, 
a  State  mav  not  tax  its  own  corpora-  said:  "The  right  which  a  shareholder 
tions  for  all  their  property  within  the  in  a  corporation  has  by  reason  of  his 
State  during  the  tax  year,  even  if  ownership  of  shares,  is  a  right  to  par- 
every  item  of  that  property  should  be  ticipate  according  to  the  amount  of 
taken  successively  into  another  State  his  stock  in  the  surplus  profits  of  the 
for  a  day,  a  week,  or  six  months,  and  corporation  on  a  oivision,  and  ulti- 
then  brought  back.  Using  the  Ian-  mately  on  its  dissolution,  in  the  assets 
guage  of  domicil,  which  now  so  fre-  remaining  after  payment  of  its  debts" 
Quently  is  applied  to  inanimate  things,  (p.  599).  In  Enston's  Case  (113  N.  Y. 
the  State  of  origin  remains  the  per-  174,  181),  it  was  said,  "The  aUtis  of 
manent  situs  of  the  property,  not-  the  property  owned  by  a  shareholder 
withstanding  its  occasional  excursions  in  a  corporation  is  either  where  the 
to  foreign  parts.  ...  In  the  present  corporation  exists,  or  at  the  domicil 
case,  however,  it  does  not  appear  that  of  the  shareholder."  The  same  doo- 
any  specific  cars  or  any  average  of  trine  was  declared  in  the  James  Case 
cars  was  so  continuouslv  in  any  other  (In  re  James,  114  N.  Y.  6,  12).  These 
State  as  to  be  taxable  there.  The  ab-  cases  are  not  overruled  by  Simpson  v. 
sences  relied  on  were  not  in  the  course  Jersey  Citv  Contracting  Co.,  165  N.  Y. 
of  travel  upon  fixed  routes  but  ran-  193,  which  does  not  profess  to  over- 
dom  excursions  of  casually  chosen  rule  them,  and  turned  on  its  special 
cars,  determined  by  the  varymg  orders   facts. 

of  particular  shippers  and  the  arbi-  And  such  seems  also,  to  be  the  doo- 
trary  convenience  of  other  roads,  trine  of  Supreme  Court  of  the  United 
Therefore  we  need  not  consider  either  States  as  to  the  nature  of  shares  and 
whether  there  is  any  necessary  paral-  their  situs.  State  Tax  on  Foreign  Held 
lelism  between  liability  elsewhere  and  Bonds,  Re,  15  Wall.  (U.S.)  300;  Dela- 
immunity  at  home."  A  herd  of  catde  ware  Railroad  Tax,  Re,  18  Wall. 
within  the  State  of  Missouri  belong-  (U.S.)  206;  Jellenik  v.  Huron  Copper 
ing  to  a  resident  of  Iowa,  was  held  not  MLning  Co.,  177  U.  S.  1,  approves  the 
to  be  subject  under  the  statute  of  Iowa  New  York  doctrine  as  to  nature  and 
to  inheritance  tax  upon  the  decease  of  situs  of  shares  of  stock.  Thus,  Mr. 
the  owner,  because  it  was  not  within  the  Justice  Harlan  in  the  Jellenik  case 
State.  Weaver's  Estate  v.  State,  110  (p.  12),  delivering  the  opinion  of  t^ 
Iowa,  328.  court,  said:   "The  Court  of  Appeals  of 

*  Bank  of  Commerce  v.  New  York  New  York,  speaking  by  Judee  Corn- 
City,  2  Black  (U.  S.),  620;  Bank  Tax  stock,  held  certificates  of  stock  to  be 
Case,  2  Wall.  (U.  S.)  200;  Pullman's  simply  muniments  and  evidence  of  the 
Pal.  Car  Co.  v,  Pennsylvania,  114  holder's  title  to  a  certain  number  of 
U.  S.  18,  25;  Fargo  v.  Hart,  193  U.  S.  shares  in  the  property  and  franchises 
490,  498.  499;  Delaware,  L.  &  W.  R.  of  the  corporation  of  which  he  is  a 
Co.  V.  Pennsylvania,  198  U.  S.  341,  member.  Mechanics'  Bank  v.  New 
353,  354.  York  &  New  Haven  R.  R.  Co.,  13 

Shares  of  Stock  and  their  Situs:  N.  Y.  599." 
What  are  shares  of  stock,  what  their  Stamp  Tax  on  transfers  of  stock:  The 
situs,  and  what  are  the  rights  of  the  State  of  New  York  (chap.  201,  Laws, 
owner  therein?  These  Questions  have  1905),  imposed  a  tax  of  two  cents  on 
been  frequently  decided  by  the  highest  each  hundred  dollars'  face  vdue  "on 
court  in  the  State  of  New  York.  Thus  all  sales,  or  agreements  to  sell,  or 
in  Plimpton  v.  Bigelow,  93  N.  Y.  592,  memoranda  of  sales  or  deliveries  or 
596,  600,  the  court  said:  "We  do  transfers  of  shares  or  certificates  of 
not  doubt  that  shares  for  the  purpose  stock  in  any  domestic  or  foreign  as- 
of  attachment  proceedings  may  be  sociation,  company  or  corporation, 
deemed  to  be  in  the  possession  of  the  made  after  the  first  day  oi  June, 
corporation  which  issued  them,  hut  only  nineteen  hundred  and  nve."  The 
at  the  place  where  the  corporation  by  validity  of  this  Act  was  assailed  on 
intendment  of  law  always  remains,  to  four  grounds:  I.  To  tax  sales  of 
wit,  in  the  State  or  country  of  its  ore-  shares  of  corporate  stock  exdusivety 
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value  of  the  tangible  physical  property  of  a  corporation,  which  has 
an  actual  and  pennanent  sUils  beyond  the  limits  of  the  State,  must 
be  deducted  from  the  value  of  the  capital  stock;  a  failiu^  to  do  so 
is  a  denial  of  due  process  of  law  entitling  the  corporation  to  relief.^ 
And  in  assessing  a  corporation  engaged  in  transportation,  or  any 
other  similar  business  in  respect  of  its  property  wUhin  the  State, 
hy  treating  the  whole  biisiness  as  a  unit  on  the  basis  of  the  value  of 
the  entire  capital  stock  of  the  company,  and  assessing  it  on  the  pro- 
portion of  the  value  of  its  property  within  the  State,  determined  by 
the  ratio  of  the  mileage  within  the  State  to  the  total  mileage  of  the 
company,  tangible  personal  property  which  has  its  sittis  at  the 
domicil  of  the  corporation  in  a  State  other  than  that  which  exercises 
the  taxing  power,  and  which  is  not  used  in  the  general  transaction 
of  the  company's  business,  must  be  deducted  from  the  total  value 
of  the  stock  before  an  apportionment  is  made  upon  the  basis  of  the 
mileage.  If  this  is  not  done,  the  result  cannot  be  regarded  as  a 
mere  case  of  over-valuation,  but  is  an  assessment  made  upon  un- 
constitutional principles  upon  property  which  has  no  situs  within 
the  State.^ 


18  an  arbitrary  (Hscriminaiion  in  viola- 
tioQ  oi  the  provision  of  the  Fourteenth 
Amendment  securing  the  equal  pro- 
tection of  the  laws.  II.  The  act  im- 
poses a  tax  on  sales  in  New  York  of  the 
shares  of  a  foreign  corporation  oumed  by 
nanr-restdents,  and  is  a  taxing  of  their 
proi>erty  wi&out  due  process  of  law, 
m  violation  of  the  Fourteenth  Amend- 
ment. III.  The  act,  in  adopting  the 
face  value  of  the  shares  as  the  Ixms  of 
Ute  tax,  regardless  of  their  real  value, 
deprives  the  owners  of  stock  of  their 
property  without  due  process  of  law, 
and  denies  to  them  the  equal  protec- 
tion of  the  laws,  in  violation  of  the 
Fourteenth  Amendment.  IV.  This 
tax  law  is  void  under  the  commerce 
douse  of  the  Constitution.  But  the 
act  was  sustained  both  bv  the  Court 
of  Appeals  of  the  State  of  New  York 
(People  V.  Reardon,  184  N.  Y.  431, 
aff'g  110  N.  Y.  App.  Div.  821),  and  by 
the  Supreme  Court  of  the  United 
States.  Hatch  v.  Reardon,  204  U.  S. 
152. 

»  Delaware,  L.  &  W.  R.  Co.  v. 
Pennsylvania.  198  U.  S.  341,  354,  358 
(coal  shipped  beyond  the  State  for 
sale). 

'  Fargo  V.  Hart,  193  U.  S.  490,  502. 

The  wnU  business  basis  of  taxation: 
The  American  Express  Company  was 


engaged  in  commerce  among  the  States, 
including  Indiana.  It  had  real  estate 
of  a  market  value  of  nearly  $2,000,000, 
which  was  outside  of  In<^aiia,  and 
which,  it  said,  was  not  used  in  its  busi- 
ness. It  had  $15,500,000  of  business 
property  in  New  York,  which,  accord- 
mg  to  the  evidence  before  the  court, 
was  not  used  in  its  business.  It  haa 
over  $3,000,000  worth  of  real  estate 
used  in  connection  with  the  business, 
and  about  $1,500,000  of  personal  prop- 
erty used  in  the  business,  of  which 
there  was  less  than  $8000  worth  in 
Indiana.  It  had  paid  local  taxes  on 
the  Indiana  personal  property.  The 
total  value  of  the  company's  property 
of  all  kinds  for  the  year  in  wnich  the 
assessment  was  made  was  $22,059,055. 
The  market  value  of  its  stock  was 
$21,600,000.  The  State  Board  of  Tax 
Commissioners  of  Indiana  undertook 
to  assess  the  property  of  the  company 
by  treating  tne  whole  business  as  the 
unit  on  the  basis  of  the  value  of  the 
capital  stock,  and  assessing  the  com- 
pany on  a  proportion  of  the  total 
value  of  its  property  determined  by 
the  ratio  of  the  mileage  in  Indiana  to 
the  total  mileage  of  the  company.  On 
this  basis  the  property  in  Indiana  was 
assessed  at  $809,253,  as  against  less 
than  $8000  worth  of  tangible  property 
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There  is,  however,  an  obvious  distinction  between  tangible  and 
etricUy  intangible  property,  in  the  fact  that  the  latter  is  often  held 
secretly,  and  that  there  b  no  method  by  which  its  existence  or  owners 
ship  can  be  ascertained  in  the  State  of  its  sitits,  except  perhaps  in 
certain  cases  such  as  mortgages  or  shares  of  stock.  So,  too,  if  the 
owner  be  discovered,  there  is  no  way  by  which  he  can  be  reached  by 
process  in  a  State  other  than  that  of  hb  domicil,  or  the  collection  of 
the  tax  effectively  enforced.  In  thb  dass  of  cases,  the  tendency  of  the 
modem  authorities  b  to  apply  the  maxim  mobilia  sequuntur  personam 
and  to  hold  that  purely  intangible  property,  especially  if  not  else- 
where taxed,  may  be  taxed  at  the  domicil  of  the  owner  as  its  real 
eitue.^  But  even  intangible  property  may  have,  under  some  cir- 
cumstances, a  sUiLS  elsewhere  than  in  the  State  of  the  domicil  of 
the  owner.  Thus,  franchbes  and  privileges,  such  as  a  franchise  to 
maintain  a  ferry,  conferred  on  a  corporation  of  another  State  have 
a  sittLs  for  taxation  in  the  State  by  which  they  are  granted  and 
within  which  they  are  to  be  exercised,  and  axe  taxable  in  that  State 
alone.^     Even  in  the  case  of  such  species  of  intangible  property  as 


within  the  State.  Although  the  evi- 
dence showed  that  the  personal  prop- 
erty in  New  York  amounting  to 
$15,500,000  was  not  used  in  the  com- 
pan3r'8  business,  the  Indiana  State  au- 
thorities did  not  make  any  deduction 
from  the  capital  stock  in  respect  thereof. 
It  was  hela  that  because  of  the  failure 
to  d^luct  the  value  of  such  personal 
property,  the  assessment  was  uncon- 
stitutional and  invalid  as  including 
personal  property  which  was  not 
within  the  limits  of  the  State.  Faigo 
V.  Hart,  193  U.  S.  490. 

^  Tappan  v.  Merchants'  Nat.  Bank, 
19  Wall.  (U.  S.)  490;  Kirtland  v. 
Hotchkiss,  100  U.  S.  491;  Bonaparte 
V.  Tax  Court,  104  U.  S.  592;  Sturges 
17.  Carter,  114  U.  8.  511;  Kidd  v, 
Alabama,  188  U.  S.  730;  Blackstone 
17.  MiUer,  188  U.  8.  189;  Union  Re- 
frigerator Transit  Co.  v,  Kentucky, 
199  U.S.  194,205. 

•  Louisville  &  J.  Ferry  Co.  v.  Ken- 
tucky, 188  U.  S.  385,  rev'g  108  Ky. 
717. 

A  franchise,  granted  by  Indiana 
and  vested  by  transfer  in  a  Kentucky 
corporation,  to  maintain  a  ferry  across 
the  Ohio  River  between  Indiana  and 
Kentucky,  has  its  situs  for  taxation 
in  Indiana,  and  cannot  be  taxed  in 
Kentucky  although  that  is  the  State 
of  the  company's  domicile.  So  held 
in  a  case  wnere  the  only  right  of  the 


company  to  maintain  the  ferry  had 
was  granted  by  Indiana.  All  ts^igible 
property  of  tne  company,  real  and 
personal,  was  taxed  in  the  States  where 
located.  The  company  had  no  intan- 
gible property  except  the  ferry  fran- 
chise granted  by  Indiana.  The  Ken- 
tucky taxing  authorities  proceeded 
to  levy  a  tax  on  the  corporate  fran- 
chise of  the  company.  Tney  capital- 
ized the  net  eammgs  of  the  company 
for  the  preceding  year  at  six  per  cent, 
making  the  capital  value  thereof 
$121,050.  From  this  sum  they  de- 
ducted $54,164,  being  the  assessed 
value  of  the  company's  tangible 
property  in  Kentucky  and  Indiana, 
leaving  the  sum  of  $66,886.  as  the 
value  of  the  company's  francnise.  In 
describing  the  method  of  assessment 
the  Kentucky  Court  of  Appeals  said 
that  "the  board  of  valuation  and 
assessment  fixed  the  value  of  the 
franchise  for  the  corporation  as  if  it 
conducted  all  of  its  busmess  in  the  terri- 
torial limits  of  the  State  of  Kentuclqr, 
not  deducting  anything  from  that 
value  on  account  of  the  fact  that  it 
exercised  the  privilege  of  conveying 
passengers  from  JefFersonville  to  Louis- 
ville by  reason  of  its  acquisition  of 
privileges  which  were  originally  granted 
imder  the  laws  of  Indiuia.'  The 
Supreme  Court  of  the  United  States 
held  that  as  the  assessment  included 
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ddis  and  chases  in  actum  the  transaction  may  take  3uch  a  form,  by 
relation  to  a  business  carried  on  within  the  State,  or  by  advantage 
taken  by  the  creditor  of  the  laws  of  the  State  for  his  protection,  or 
when  the  credits  are  in  the  nature  of  a  permanent  investment  within 
the  State,  as  to  subject  them  to  the  taxing  power  of  a  State  which 
is  not  the  domicil  of  the  owner,  and  this  is  more  particularly  the 
case  when  such  debts  and  choses  in  action  have  a  concrete  existence 
within  the  State  in  the  form  of  bonds,  notes,  or  bilb.^     In  the  case  * 


the  value  of  the  Indiana  ferry  fran* 
chise  it  was  invalid,  that  franchise  not 
having  a  situa  in  Indiana  for  purposes 
of  taxation.  Louisville  &  J.  Ferry  Go. 
V.  Kentucky,  188  U.  S.  385,  reVg  106 
Ky.  717;  Mr.  Justice  Harlan  said: 
"The  learned  counsel  for  Kentucky 
says  that  it  is  the  value  of  the  com- 
pany's franchise  contained  'in  its 
charter'  which  is  the  subject  of  taxa- 
tion. But  the  franchise  obtained 
from  Indiana  is  not  in  the  company's 
charter  granted  by  Kentucky.  It  is 
contained  only  in  the  act  of  the  legis- 
lature of  Indiana.  The  Indiana  fran- 
chise was  not  carried  into  the  charter 
of  the  Kentucky  corporation  bv  rea- 
son of  that  corporation  having  the  au- 
thority to  purchase  it.  Its  existence 
and  validity  depend  entirelv  upon  the 
laws  of  Indiana.  Coimsel  furtner  say 
that  Kentucky  does  not  impose  a  tax 
upon  the  compcuiy's  privilege,  08  9uch. 
panted  b^  the  State  of  Indiana,  if 
tt  had  done  so  the  tax  so  imposed 
would  not  have  been  defended  as 
valid.  Yet  by  her  statute^  under 
which  the  board  of  valuation  and 
assessment  proceeded,  KentucW  has 
aooomphshed  that  result  by  including 
for  purposes  ci  taxation,  in  the  valu« 
ation  ot  the  franchise  granted  by  it, 
the  value  of  the  franchise  granted  by 
Indiana,  and  then  taxing  the  fran* 
chise    of   the    Kentucky   corporation 

rn  the  basis  of  the  aggregate  value 
both  franchises.  Although  now 
owned  by  one  corporation  these  are 
separate  franchises.  There  is,  in  our 
judipnent,  no  escape  from  the  con- 
clusion that  Kentucky  thus  asserts  its 
authority  to  tax  a  property  right,  an 
incoipoieal  hereditament,  which  has 
its  Mtu8  in  Indiana." 

1  New  Orleans  v.  Stempel,  175  XT.  8. 
309;  Bristol  v,  Washington  County, 
177  U.  S.  133;  Blackstone  v.  MiUer, 
188  U.  S.  189;  State  Board  of  Assess- 
on  V.  Comptoir  National  d'Escompte, 
191  U.  S.  388;  Scottish  Union  &  Nat. 


Ins.  Co.  V.  Bowland,  196  U.  S.  611, 
620;  Metropolitan  L.  Ins.  Co.  v.  New 
Orleans,  205 IJ.  S.  395,  aff'g  115 La.  698; 
People  V.  Home  Ins.  Co.,  29  Cal.  533; 
Armour  Ffeusking  Co.  v.  Augusta,  118 
Ga.  552;  Goldgart  v.  People,  106  111. 
25,  28;  German  Trust  Co.  v,  Daven- 
port Board  of  Equalisation,  121  Iowa, 
325;  Commonwealth  v.  Dun,  126  Ky. 
108;  Commonwealth  v,  Peebles  (Ky.) 
119  S.  W.  Rep.  774 ;  Bluefields  Banana 
Co.  V.  Board  of  Assessors,  49  La.  An. 
43;  Parker  v.  Strauss,  49  La.  An. 
1173;  Comptoir  National  d'Escompte 
V,  Board  of  Assessors,  52  La.  An. 
1319;  In  re  Jefferson,  35  Minn.  215; 
State  V.  St.  Louis  County  Ct.,  47  Mo. 
594,  600;  Finch  v.  York  County,  19 
Neb.  50;  People  v,  Ogdensburgh,  48 
N.  Y.  390,  397;  People  v.  Smith,  88 
N.  Y.  576;  Redmond  v,  Rutherford. 
87  N.  Car.  122;  Poppleton  v.  Yamhill 
County.  18  Oreg.  377:  Billinghurst  v, 
Spink  County,  5  S.  Dak.  84,  98;  Catlin 
V.  Hull.  21  Vt.  152,  159,  161. 

CreaiU  and  choses  in  action  evi- 
denced by  notes  largely  secured  by 
mortgages  on  real  estate,  which  notes 
and  mortgages  are  in  tne  possession 
of  an  agent  of  the  owner  for  collection 
ci  principal  and  interest,  sums  re- 
ceived being  deposited  in  bank  within 
the  State  to  the  credit  of  the  owner  at 
the  place  of  investment,  have  a  situs 
for  taxation  at  the  place  of  investment, 
although  the  owner  may  be  domicilea 
elsewhere.  New  Orleans  v.  Stempel, 
175  U,  S.  309.  Property  of  a  non- 
resident of  Minnesotay  in  the  shape  of 
notes  jpayable  at  the  office  of  his  agent 
in  Minnesota,  where  the  mortgages 
securing  the  notes  were  retained  by 
the  agent,  and  the  notes  were  returned 
from  time  to  time  when  required  for 
renewal,  collection,  or  foreclosure,  the 
agent  collecting  the  money  and  mak- 
ing loans  in  the  name  of  the  principal, 
geaierally  on  his  own  judgment,  re- 
mitting to  the  principal  the  collections 
when  reqidred,  or  investing  them  in 
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of  a  corporation  organized  under  the  laws  of  the  taxing  State,  that 
State  may  constitutionally  declare  by  legislative  enactment  that 
the  sittis  of  the  stock  for  purposes  of  taxation,  whether  owned  by 
residents  or  non-residents,  shall  be  at  the  principal  office  of  the 
corporation,  and  may  constitute  the  corporation  the  agent  of  the 
stockholders  to  receive  notice  of  taxation  and  to  represent  them  in 
proceedings  for  the  correction  of  the  assessment.* 

§  1390   (787).      Locus  of  Property;    Taxation  of  Vessels.— The 
general  rule  is  that  tangible  personal  property  b  subject  to  taxation 

Board  of  Assessors,  49  La.  An.  43. 
Municipal  bonds  deposited  by  a  foreiffn 
insurance  company  with  the  insurance 
department  ot  a  State  as  required  by 
law  for  the  security  of  policy  holders 
within  the  State,  are  a  part  of  the 
capital  of  the  company  invested 
within  the  State  and  taxable  by  the 
State,  or  under  its  laws,  as  such.  Scot- 
tish Union  &  Nat.  Ins.  Co.  v.  Bowland, 
196  U.  S.  611,  620.  United  States  and 
other  bonds  and  the  stocks  of  other 
corporations,  which  are  going  concerns, 
owned  by  a  cable  and  telegraph  com- 
pany owning  lines  extendi^  from  the 
taxmg  State  into  other  States  and 
countries,  should  be  treated  as  capital 
employed  within  the  State  and  as  part 
of  the  basis  upon  which  a  francnise 
tax  on  the  basis  of  the  capital  c^  such 
company  employed  within  the  State 
is  to  be  computed,  in  the  absence  of 
proof  that  they  were  bou^t  by  the 
corporation  out  of  surplus  earnings. 
People  V.  Morgan,  178  N.  Y.  433, 
rev^g  86  N.  Y.  App.  Div.  577.  Where 
moneys  were  invested  and  reinvested 
in  notes  secured  by  mortgages  on 
lands  in  Ohio  and  the  notes  and  mort- 
gages were  sent  to  the  agent  of  ^e 
lender  in  Indiana,  and  such  notes, 
not  indorsed  by  tne  lender,  were  in 
the  hands  of  the  agent  in  Indiana 
at  the  time  of  the  death  of  the  lender, 
the  mere  presence  of  the  notes  and  mort- 
gages in  Indiana  does  not  constitute 
the  debts  of  which  the  notes  were  the 
written  evidence,  property  within  the 
taxing  jurisdiction  of  that  State.  The 
fact  that  the  notes  were  payable  in 
Indiana  as  a  result  of  an  attempt  to 
escape  taxation  in  Ohio  does  not  con- 
fer jurisdiction  on  Indiana  to  tax  the 
property.  Buck  v.  Beach,  206  U.  S. 
392,  rev'g  164  Ind.  37. 

>  Corry  v.  Baltimore,  196  U.  S.  466, 
aff'g  96  Md.  310. 


new  loans,  is  property  taxable  in  Min- 
nesota. Bristol  V.  Washington  Ck)unty, 
177  U.  S.  133.  See  also  In  re  Jefferson, 
35  Minn.  215.  Through  an  agent  in 
Louisiana,  &  foreign  corporation  loaned 
money  on  collateral  securitv.  The  col- 
lateral was  kept  in  New  Orleans,  and 
was  not  remitted  to  the  home  office  in 
Paris.  The  debts  were  evidenced  by 
checks  drawn  by  the  customers,  which 
were  not  intended  to  be  paid  in  the 
ordinary  way.  The  agent  had  au- 
thority to  make  loans  without  consult- 
ing his  principal  in  Paris,  and  the 
transactions  were  continuing  and  large. 
It  was  held  that  the  loans  evidenced 
by  these  checks  were  taxable  in  New 
Orleans.  State  Board  of  Assessors  v, 
Comptoir  National  d'Escompte,  191 
U.  S.  388.  If  a  foreign  life  insurance 
company,  habitually  and  regularly 
makes  loans  to  its  policy  holders  in  a 
State  through  its  agent  who  collects 
the  interest  and  receives  repayment  of 
the  moneys,  it  is  taxable  in  that  State 
as  upon  capital  invested  therein  in  the 
business  of  loaning  money  within  the 
State,  although  the  notes  for  the  loans 
may  be  temporarily  sent  to  the  home 
office  in  another  State.  Metropolitan 
L.  Ins.  Co.  V,  New  Orleans,  205  U.  S. 
395.  aff'g  115  La.  698. 

A  corporation  of  Texas  had  an 
agent  at  New  Orleans,  who  received 
fruit  on  its  account,  sold  it,  and  col- 
lected the  price.  Part  of  the  proceeds 
was  retained  by  the  agent  in  connec- 
tion with  the  business,  and  part  was 
deposited  in  bank  in  New  Orleans  for 
use  of  the  company  in  the  business. 
The  company  transacted  business  in 
New  Orleans  precisely  as  did  resident 
merchants,  except  that  it  was  repre- 
sented by  an  agent.  It  was  held  that 
the  cash  in  bank  had  a  situs  in  New 
Orleans  for  purposes  of  taxation. 
Bluefidds  Banana  Go.  v.  New  Orleans 
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by  the  State  in  which  it  is  permanently  located,  no  matter  where 
the  domicil  of  the  owner  may  be.  This  rule  is  not  affected  by  the 
fact  that  the  property  is  employed  in  interstate  conunerce.^  Hence, 
vesseb,  although  engaged  in  interstate  conunerce,  if  employed  in 
such  commerce  wholly  and  permanendy  within  the  limits  of  a 
State,  are  subject  to  taxation  within  that  State.'  But,  if  vessels 
ply  between  ports  of  different  States  and  are  engaged  in  the  coast- 
wise trade,  and  have  no  definite  and  fixed  locus  within  any  par- 
ticular State,  the  domicil  of  the  owner  b  the  situs  of  the  vessel  for 
purposes  of  taxation.'    The  port  where  the  vessels  are  enrolled  is 


^  Old  Domimon  8S.  Co.  v.  Virginia, 
198  U.  S.  299;  supra,  {{  135^1362. 
The  power  to  license  is  a  police  power, 
althou^  it  may  be  also  exercised  for 
the  purpose  of  raising  revenue.  A 
State  has  the  power  to  enforce  a  license 
fee,  either  directly  or  through  one  of 
its  municipal  corporations,  mon  ferry 
keepers  livmg  in  the  State  lor  boats 
owned  and  used  in  transporting  pas- 
sengers  and  goods  across  a  navigable 
river  to  and  from  another  State. 
Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365.     Index  — Ferry. 

*  Old  Dominion  SS.  Co.  v.  Virginia, 

198  U.  S.  299.  See  also  Lott  v.  Mobile 
Trade  Co.,  43  Ala.  578;  National 
Dredging  Co.  v.  State,  99  Ala.  462; 
Northw^tem  Lumber  Co.  v.  Chehalis 
County,  25  Wash.  95.  In  Wheaton  v, 
MickeL  63  N.  J.  L.  625,  a  resident  of 
New  Jersey  was  taxed  for  certain 
coastwise  and  seaooing  vessels  then 
located  in  Pennsylvania.  In  Union 
Refrigerator  Transit  Co.  v.  Kentucky. 

199  U.  S.  194,  207,  this  case  is  referred 
to,  and  it  is  remarked,  in  justification 
of  the  taxation  of  these  vessels  in  New 
Jersey,  that  it  did  not  appear  that 
they  were  permanentiy  locatea  in  Pennn 
sylvdtnia.  In  Alabama^  a  municipal 
corporaticm,  with  power  to  lay  taxes 
on  *'real  and  personal  projjertv  within 
the  city,"  was  held  authorized  to  levy 
a  tax  on  a  steamboat  owned  by  a  resi* 
dent  of  the  city  and  navigating  the 
waters  of  a  stream  on  which  the  city 
was  situate.  And  the  authority  to 
tax  was  declared  to  extend  even  to 
cases  where  the  owner  of  the  boat  was 
a  non-resident  of  the  State,  if  he  re- 
sided in  the  city  during  the  business 
Bcaaoa,  and  the  power  to  tax  was  held 
to  exist  although  the  boats  were  regis- 
tered and  enrolled  as  coasting  vessels 
under  the  laws  of  the  United  States. 


Battle  V.  Mobile^  9  Ala.  234.  In  Indi- 
ana, where  a  city  had  authority  by 
charter  to  tax  all  property  "withm  its 
limits,"  it  was  hela  that  uie  share  of  a 
fart  owner  of  a  steamboat,  or  the  boat 
Itself,  though  in  the  course  of  its 
voyages  it  necessarily  touched  at  the 
city,  was  not  subject  to  taxation  by 
the  citjT,  notwithstanding  such  owner 
be  domiciled  or  resident  therein.  New 
Albany  v,  Meekin,  3  Ind.  481.  In 
minors,  under  power  to  tax  property 
"within  the  limits  of  the  city,"  a 
sieamboai  belon^g  to  a  resident  of 
the  city  but  registered  elsewhere,  and 
only  touching  at  the  city  during  her 
trips  up  and  down  the  river,  cannot  be 
taxed.  Wilkey  V.  Pekin,  19  111.  160. 
In  Louisiana,  it  was  held  that  IJie 
owner  of  a  liquor  saloon  on  hoard  a 
steamer  runnirM  on  navigable  streams 
between  New  Orleans  and  other  points 
within  the  State,  cannot  be  compelled 
by  the  local  authorities,  other  than 
those  of  the  home  port,  to  pay  a  license 
tax  for  the  privilege  of  selling  spiritu- 
ous liquors.  State  v.  Dennie,  51  La. 
An.  608. 

■  Ayer  &  L.  T.  Co.  v.  Kentucky,  202 
U.  S.  409*  Commonwealth  r.  SoutJi- 
em  Pac.  Co.  (Ky.),  120  S.  W.  Rep. 
311.  See  also  Hays  v.  Pacific  Mail  8S. 
Co.,  17  How.  (U.  S.)  596  ;  St.  Louis  v. 
Wiggin's  Ferry  Co.,  11  Wall.  (U.  S.) 
423;  Morgan  v.  Parham,  16  Wall. 
(U.  S.)  471;  Wheeling,  P.  &  C.  Trans- 
portation Co.  V.  Wheeling,  99 'U.  S. 
273.  Steamships  owned  and  regis- 
tered in  New  York  and  regularly 
plying  between  Panama  and  San  Fran- 
cisco and  ports  in  Oregon,  remaining 
in  San  Francisco  no  longer  than  neces- 
sary to  land  and  receive  passengers 
and  cargo  and  in  Benicia  only  for  re- 
pairs and  supplies,  were  held  not  sub- 
ject to  taxation  in  Cab'fomia.     Hays 
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immaterial,  and  does  not  confer  jurisdiction  to  levy  a  tax  upon  the 
vessel,  because  the  power  of  taxation  of  vessels  depends  either  upon 
the  actual  domicil  of  the  owner  or  the  permanent  situs  of  the  prop- 
erty within  the  taxing  jurisdiction.^ 

§  1391  (788).  Same  Subject.  —  So  a  municipality,  under  the 
power  to  tax  property  "within  the  city,"  has  been  held  not  to  be 
authorized  to  tax  the  ferry-boats  of  a  foreign  private  corporation, 
whose  chief  relation  to  the  city  was  regarded  as  being  "merely  that 
of  contact  there  ss  one  of  the  termini  of  their  transit  across  the  river 
in  the  prosecution  of  their  business."'  Under  the  facts,  as  re- 
ported, the  question  is  certainly  a  close  one,  and  had  previously 
been  decided  the  other  way  by  the  Supreme  Court  of  Missouri.' 

§  1392  (789).  Taxation  of  Street  Railway  Oompanies;  Gas  and 
Water  Oompanies.  —  The  property  of  a  street  railway  company,  in- 
cluding its  roadbed,  situate  within  the  limits  of  a  municipal  cor- 
poration, is  ordinarily  subject  to  its  taxing  power;  and  if  no  differ- 
ent provision  be  made,  it  has  been  held  that  a  street  railroad  may  be 
taxed  as  real  estate.^    An  exclusive  municipal  grant  to  such  a  rail- 

V.  Pacific  Mail  SS.  Co.,  17  How.  (U.  S.)  where  steamers  were  being  built  in 
596.  A  steamship  was  registered  in  Delaware  for  a  New  York  corporation, 
New  York  under  the  ownership  of  the  and  the  contracts  gave  the  corpora- 
plaintiff.  She  was  employed  as  a  tion  a  lien  on  and  ownership  in  the 
coasting  steamer  between  Mobile  and  vessels  as  the  building  progressed 
New  Orleans,  and  was  regularly  en-  proportioned  to  the  amount  paid  upon 
rolled  as  a  coaster  of  Mobile  and  re-  the  contract,  the  moneys  so  paid  by 
ceiv^  a  license  as  a  coasting  vessel,  the  New  York  corporation  upon  the 
It  was  held  that  she  was  not  subject  contract  were  taxable  in  New  York, 
to  taxation  in  Alabama.  Morgan  v.  People  v.  New  York  Tax  Com'rs,  58 
Parham,  16  Wall.  (U.  S.)  471.  In  N.  Y.  242,  afif'g  1  Hun  (N.  Y.),  143. 
Missouri  it  was  held  that  where  the  To  the  same  effect.  People  v.  New  York 
home  port  of  a  steamboat  is  in  a  city  Tax  Cqm'rs,  64  N.  Y.  541,  aff'g  5  Him 
and  the  local  owners  reside  in  it  also,  (N.  Y.),  200. 

it  is  subject  to  taxation  by  the  city.        *  Ayer  &  L.  T.  Co.  v.  Kentucky, 

St.   Joseph   V.   Saville,    39   Mo.   460.  202  U.  S.  409,  423;  Old  Dominion  SS. 

Ferry-boat   taxable  where  owner  re-  Co.  v,  Virginia,  198  U.  S.  299. 
sides.   Mobile  v,  Baldwin,  57  Ala.  61.        •  St.  Louis  v.  Wiggins  Ferry  Co.,  11 

See  also  as  to  taxation  of  boats  and  Wall.  423. 

vessels,  Oakland  v.  Whipple,  39  Cal.        »  St.  Louis  r.  Wiggins  Ferry  Co.,  40 

112;    Irvin  v.  New  Orleans,  St.  L.  A  Mo.  580. 

C.  R.  Co.,  94  HI.  105;   St.  Joseph  t*.        Tax  on  the  basis  of  tonnage  not 

Hannibal  &  St.  J.  R.  Co.,  39  Mo.' 476;  necessarily  in  violation  of  the  Consti- 

Hoyt  V.  New  York  Tax  Com'rs,  23  tution  of  the  United  States.    Lott  t». 

N.  v.  228.    Index— Ferry.    Taxation  Cox.  43  Ala.  697 ;  Northwestern  Union 

of  steamboats  owned  by  railway  com-  Packet  Co.  v.  St.  Louis,  4  Dillon  C.  C. 

pany  under  the  Constitution  of  Cali-  R.  10;  N.  W.  Packet  Co.  v.  Keokuk,  95 

tomia,  see  California  v.  Central  Pac.  U.  S.  80:  N.  W.  Packet  Co.  v.  St.  Louis, 

R.  Co.,  127  U.  S.  1 ;  San  Francisco  v.  100  U.  S.  423,  aff'g  4  Dillon  C.  C.  R.  10. 

Central  Pac.  R.  Co.  63  Cal.  467,  469.  Index  —  Ferry. 
In  New  York  it  has  been  held  that       «  North  Beach  &  M.  St.  R.  Co.'s 
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way  company  to  use  the  streets  in  the  municipality  does  not 
exempt  it  from  mimidpal  control,  nor  deprive  the  municipal 
authorities  of  the  right,  otherwise  existing,  to  require  the  company 
to  pay  a  license  or  tax.^  Nor  does  the  payment  of  /i  tax  or  license 
of  a  specified  sum  or  amount  on  each  car  employed  by  a  city  railway 
company  to  the  city,  as  required  by  the  contract  between  the  com- 
pany and  the  city,  in  which  certain  privil^es  are  secured  to  the 
company,  exonerate  the  company  from  the  payment  of  an  ad  valorem 
tax  on  its  property,  horses,  stables,  and  shops,  which  are  assessable 
for  municipal  purposes.*      So  the  property  of  gas  companies  and 

vailue  for  taxation  of  a  railroad  track 
can  only  be  determined  by  looking  to 
the  elements  on  which  the  financial 
condition  of  the  company  depends.  — 
its  traffic  as  evidenced  by  the  rolling 
stock  and  gross  earnings  m  connection 
with  its  capital  stock.  Franklin 
County  V.  Nashville,  C.  &  St.  L.  R.  Co.. 
12  Lea  (Tenn.),  521.  Assessment  of 
railroad  property  in  New  Jersey.  See 
Long  Dock  Co.  v.  State  Board  of  A&- 
sesson  (N.  J.  L.);  73  Atl.  Rep. 
63. 


Appeal,  32  Cal.  499;  People  v.  Cassidy, 
2  Lans.  (N.  Y.)  294;  Providence  Gas 
Co.  V.  Thurber,  2  R.  I.  15,  21,  where 
gas  pipes  in  streets  were  taxed  as  real 
estate.  Compare  West  Chester  Gas 
Co.  V,  Chester  Comity,  30  Pa.  232. 
See  also  Middlesex  R.  Co.  v,  Charles- 
town,  8  Allen  (Bfass.),  330;  Prov.  & 
Wor.  R.  R.  Co.  V.  Wright,  2  R.  I.  459; 
Louisville  City  Ry.  v,  Louisville,  4 
Bush  (Ky.),  478;  St.  Louis  v,  St.  L.  R. 
Co.,  50  Mo.  94,  construction  of  special 
charter  in  respect  of  taxation.  A  toll- 
bridge  over  a  navigable  river  is  prop- 
erly assessed  as  real  estate  in  the  dis- 
trict where  located.  Hudson  River  Br. 
Co.  r.  Patterson,  74  N.  Y.  365.  The 
devoted  railways  in  the  streets  of  the 
city  of  New  York  are  taxable,  under 
the  legislation  of  the  State,  as  ''lands'' 
and  *^real  estate."  People  v.  N.  Y. 
Tax  Com*rs,  82  N.  Y.  462.  A  township 
of  land  was  granted  to  a  college,  witn 
a  provision  in  the  charter  exempting 
the  land  from  "public  taxes,"  and  it 
was  held  not  to  exempt  the  land  from 
local  municipal  taxes  to  be  expended 
for  the  immediate  benefit  of  the  par- 
ticular municix)a]lty.  Morgan  v,  Cree, 
46  Vt.  773. 

For  purposes  of  taxation  a  distinc- 
tion may  be  made  between  street  rail- 
roads and  steam  railroad  companies, 
although  the  latter  class  may  use  the 
eity  streets.  Savannah,  T.  &  I.  H.  R. 
R.  Co.  V.  Savannah,  198  U.  S.  392.  A 
distinction  may  also  be  made  between 
street  surface  railroads  and  sub-sur- 
face railroads.  Metropolitan  St.  R. 
Co.  V.  New  York,  199  U.  S.  1,  aflf'g 
174  N.  Y.  417.  So  far  as  the  Federal 
Constitution  is  concerned,  it  is  within 
the  power  of  a  State  to  tax  the  frar^ 
ehise  of  a  rsiilroad  company  at  a  differ- 
ent rate  from  its  tangle  property  in 
the  State.  Coulter  v.  Louisville  it  N. 
R.  Co.,  196  U.  S.  599.    The  aeseasable 


^  State  V.  Herod,  29  Iowa.  123; 
Los  Angeles  v.  Southern  Pac.  K.  Co., 
67  Cal.  433,  applying  the  rule  to  a 
steam  railroad;  Columbus  v.  Street  R. 
Co.,  45  Ohio  St.  98.  The  grant  to  a 
railroad  company  of  the  right  to  lay 
and  maintain  its  track  over  a  bridge 
belonging  to  the  city,  and  to  use  and 
operate  the  same,  m  an  ordinance 
which  contains  no  reservation  respect- 
ing tolls  or  other  charges,  is  within  the 
municipal  authority;  and  the  city 
cannot,  by  a  subsequent  ordinance, 
impose  such  char^.  Des  Moines  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa, 
569;  ante,  {  1232. 

•  Louisville  City  Ry.  Co.  v,  Loui^ 
ville,  4  Bush  (Ky.),  478.  As  to  license 
fees,  see  New  York  v.  Broadway  &  S. 
A.  R.  Co.,  17  Hun  (N.  Y.),  242;  Union 
Pbss.  R.  Co.  V,  Philadelphia,  101  U.  S. 
528.    Index  —  Licensee, 

The  fact  that  a  street  railway  com- 
pany has  agreed  to  pay  for  the  privilege 
of  usinp  the  streets  for  a  given  term, 
either  in  a  lump  sum  or  by  payments 
in  instalments  or  percentages  of  the 
receipts,  does  not  prevent  the  munici- 
pality trom  exercising  statutory  au- 
thority to  impose  license  fees  or  taxes. 
New  Orleans  City  &  L.  K.  Co.  v.  New 
Orleans.  143  U.  S.  192;  Metropolitan 
St.  R,  Co.  V.  New  York,  199  IJ.  S.  1; 
St.  Louis  V.  United  Railways  Co.,  210 
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of  vxder  companies  within  the  municipality,  is  ordinarily,  taxable 
byit^ 

The  power  to  tax  property  within  the  State  or  municipality  in- 
cludes not  only  the  power  to  tax  the  raib  and  roadbed  of  a  railway 
in  a  street  or  highway,  bid  also  the  power  to  tax  the  intangible  right 
or  franchise  granted  to  the  company  by  the  State,  or  by  the  mu- 
nicipality under  delegated  authority,  to  construct,  maintain,  and 
operate  the  railway  or  other  public  utility  in  public  streets  and 
highways.' 


U.  S.  266;  State  v.  Herod,  29  Iowa, 
123;  San  Jose  v.  San  Jose  &  S.  C.  R. 
Co.,  53  Cal.  476,  481;  Wyandotte  v. 
Ck)rrigan,  35  Kui.21;  New  Orleans  v. 
New  Orleans  R.  Co.,  40  La.  An.  587; 
New  Orleans  v.  Orleans  R.  Co.,  42  La. 
An.  4;  Springfield  v.  Smith,  138  Mo. 
645;  Newport  News  &  O.  P.  R.  &  E. 
Co.  V,  Newport  News,  100  Va.  157; 
State  V.  Hilbert,  72  Wis.  184.  A  stip- 
ulation in  the  charter  of  a  railroad 
company  that  the  surplus  above  cer- 
tain expenses  and  certain  dividends 
shall  be  divided  between  the  govern- 
ment and  the  stockholders  of  the  com- 
pany does  not  exempt  the  company 
from  taxation  on  its  franchises  in  the 
absence  of  an  express  exemption. 
Honolulu  R.  T.  &  Land  Co.  v.  Wilder, 
211  U.  S.  137,  are  18  Hawaii,  668. 

>  Commonwealth  v.  Lowell  Gasl. 
Co.,  12  Allen  (Mass.),  75.  Pipes  laid 
in  the  streets  of  a  dty  by  a  gas  com- 
pany, under  a  grant  m  their  charter, 
are  fixtures,  and  taxable  as  real  estate. 
Providence  Gas  Co.  v,  Thurber,  2  R.  I. 
15.  But  see  West  Chester  Gas  Co.  v, 
Chester  County,  30  Pa,  St.  232.  Lessee 
and  proprietor  of  city  water-works  for 
a  term  of  years,  whose  contract  of 
lease  did  not  stipulate  for  exemption 
from  city  taxation,  was  held  taxable 
in  respect  to  such  works,  they  being 
treated  as  real  estate.  Stein  v.  Mo- 
bile, 24  Ala.  591;  s.  p.  in  Stein  v. 
Mobile,  17  Ala.  234.  Contra,  Stem 
17.  Mobile,  49  Ahi.  362;  but  quxrer 

The  legislature  may  restrict  the  tax 
authorized  to  be  levied  for  water- 
works for  the  supply  of  water  to  the 
inhabitants  of  cities,  and  for  extin- 
ffuii^iiifl  fires,  to  the  district  which  is 
benefits  and  protected  by  such  works. 
Grant  v.  Davenport,  36  Iowa,  396.  In 
the  case  last  cited  it  was  also  ruled 
where  an  ordinance  provided  that,  in 
consideration  of  certain  covenants  by 
a  water  company  to  supply  the  city 


with  water,  its  franchise  and  all  prop- 
erty actually  required  for  the  manage- 
ment of  its  water-works  shall  be  ex- 
empt from  municipal  taxation,  that 
such  provision  was  not  an  exemption 
from  taxes,  but  was  in  effect  a  payment 
of  the  taxes  by  the  performance  of  the 
covenants  on  the  part  of  the  water 
company;  but  quoeret  As  to  the  basis 
for  tne  valuation  of  a  water  power,  see 
Winnipiseogee  Lake  C.  &  w.  Mfg.  Co. 
V.  Gilford,  64  N.  H.  337;  Flax  Pond 
Water  Co.  v.  Lynn,  147  Mass.  31. 
Agreements  by  mumcipalities  to  sat- 
istv  or  pay  taxes  against  property  of 
public  utility  corporations  in  consid- 
eration of  public  service.  See  ante, 
i  1310. 

'  People  V,  Tax  Com'rs,  174  N.  Y. 
417,  aff'd  199  U.  S.  1.  See  further  as 
to  the  taxation  of  ''special  franchises" 
in  streets  under  the  New  York  sUU- 
vtes,  People  v.  Priest,  181  N.  Y.  300, 
rev'g  101  N.  Y.  App.  Div.  223.  In 
Adams  Express  Co.  v.  Ohio.  166  U.  8. 
185,  218,  tne  court  said  witn  reference 
to  the  taxation  of  intanqible  property: 
"In  the  complex  civihsation  of  to- 
day a  large  portion  of  the  wealth  of  a 
community  consists  in  intangible  prop- 
erty, and  there  is  nothing  in  the  nature 
of  things,  or  in  the  limitations  of  the 
Federal  Constitution  which  restrains 
a  State  from  taxing  at  its  real  value 
such  intangible  property.  ...  It  mat- 
ters not  in  what  this  intangible  prop- 
erty consists  —  whether  privileges,  cor- 
porate franchises,  contracts,  or  obliga- 
tions. It  is  enough  that  it  is  property 
which,  though  intan^ble,  exists,  which 
has  value,  produces  income  and  passes 
current  in  the  markets  of  the  world. 
To  ignore  this  intangible  property,  or 
to  hold  that  it  is  not  subject  to  taxa- 
tion at  its  accepted  value,  is  to  elimi- 
nate from  the  reeudi  of  the  taxing  power 
a  large  portion  of  the  w€»Ith  ot  the 
country.       In  Metropolitan  St.  R.  Co. 
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V.  New  York,  199  U.  S.  1,  39,  Mr. 
Justice  Brewer  said:  ''A  franchise, 
though  intangible,  is  none  the  leas 
prepay,  and  oftentimes  property  of 
great  value.  Indeed,  growing  out  of 
the  conditions  of  modem  business,  a 
large  proportion  of  valuable  property 
is  to  be  found  in  intangible  thmgs  like 
franchises." 

The  statutes  of  New  York  designate 
the  right  or  privilege  to  use  streets  or 
highways  for  the  purposes  of  railways 
and  for  the  pipes  and  mains  of  gas 
and  water  companies  and  other  publio 
utilities  as  "special  franchises,  and 
these  special  franchises  are  distinct 
from  the  general  right  or  franchise  to 
do  business  as  a  corporation.  On  this 
subject,  Vann,  J.,  said  in  People  v. 
Tax  Com'rs,  174  N.  Y.  417,  435: 
"The  general  franchise  of  a  corporation 
is  its  right  to  live  and  do  busmess  by 
the  exercise  of  the  corporate  powers 
granted  by  the  State.  The  general 
mnchise  dt  a  street  railway  company, 
for  instance,  is  the  special  privilege 
conferred  by  the  State  upon  a  certam 
number  of  persons  known  as  the  cor- 
porators to  become  a  street  railroad 
corporation  and  to  construct  and 
operate  a  street  railroad  upon  certain 
conditions.  Such  a  franchise,  how- 
ever, gives  the  corporation  no  right  to 
do  anything  in  the  public  highwavs 
idthout  special  authority  from  the 
State,  or  some  mimicipal  officer  or 
body  acting  under  its  authority. 
When  a  rigpt  of  way  over  a  pubho 
street  is  granted  to  such  a  corporation, 
wiUi  leave  to  construct  and  opiate  a 
street  railroad  thereon,  the  privilege 
is  known  as  a  special  franchise,  or  the 
ri^t  to  do  something  in  the  public 
highif^av,  which,  except  for  the  grant, 
would  DO  a  tree^)ass. 

It  is  problematical  whether  the  intan- 
gible right  or  franchise  to  construct, 
y»MLm»Ain^  and  opciate  a  street  railway 
or  other  publio  utility  in  a  street  has 
any  value  apart  from  that  which  it 
imparts  to  the  physical  structure  of 
the  street.  Speakmg  of  this  subject, 
Vann,  J.,  said  m  People  v.  Tax  Com'rs, 
174  IS.  Y.  417, 440,  441 :  "The  relation 
between  the  intangible  right  to  run 
cara  in  the  streets  and  tke  tangible 
property  in  the  rails  to  run  the  cars  on, 
18  so  intimate  as  to  be  inseparable  in 
any  practicable  ssrstem  of  estimating 


values.  ...  All  the  mains  and  pipes, 
poles  and  wires,  rails  and  ties  of  the 
relators,  when  separated  from  their 
special  franchises,  have  no  value  ex- 
cept as  firewood  or  old  iron.  Their 
only  substantial  value  is  the  right  to 
use  them  in  connection  with  the 
franchise,  and,  hence,  they  are  inci- 
dental to  the  franchise.  As  a  part  of 
the  franchise  they  are  worth  some- 
thing, but  severed  from  it,  nothing  to 
speak  of .  .  .  .  Taking  the  broad  and 
practical  view  of  the  subject,  which 
the  legislature  had  the  right  to  take 
in  creatine  the  new  system,  they  have 
no  assessable  value  worthy  of  notice, 
except  through  the  actual  and  con- 
stant use  made  of  them,  as  incidental 
to  the  special  franchises.  The  value 
of  either  resides  in  the  union  of  both, 
and  can  be  practically  ascertained 
only  by  treating  them  as  a  unit.  Un- 
less assessed  together,  both  cannot  be 
adequately  assessed.  .  .  .  We  regard 
the  tangible  property  as  an  insepara- 
ble part  of  the  special  franchises  men- 
tioned in  the  statute,  constituting 
with  them  a  new  entity,  which,  as  a 
going  concern,  can  neitner  be  assessed 
nor  sold  to  advantage,  except  as  one 
thing,  single  and  entire." 

It  is  to  be  observed  that  the  cor- 
porate franchise,  and  the  special  franr 
chise  or  privilege  to  use  streets  and 
hi^ways,  are  frequently  taxed  under 
diSerent  methods,  by  the  same  tax- 
ing power.  In  People  v.  Tax  Com'rs, 
174  N.  Y.  417,  436,  Vann,  J.,  said: 
"Prior  to  the  passage  of  this  act  [of 
1899]  general  franchises  had  been 
taxed  for  the  benefit  of  the  State  imder 
a  valuation  made  by  a  State  officer, 
with  the  sanction  of  the  courts.  Spe- 
cial franchises,  however,  had  never 
been  lawfully  assessed  either  by  local 
or  State  authority,  but  were  made 
taxable  property  by  the  act  before  us, 
for  the  nrst  time  in  the  history  of  the 
State.  People  v.  Barker,  146  N.  Y. 
304;  People  v,  NeflF,  19  N.  Y.  App. 
Div.  690,  aff'd  164  N.  Y.  763."  A 
"special  franchise"  which  is  taxable 
under  the  statute  means  some  special 
privilege  derived  from  some  govern- 
mental body  or  some  political  body 
having  authority  to  grant  the  ri^ts 
sought  to  be  taxed.  If  pipes  be  main- 
tained in  a  public  hi^way  without 
any  legislative  or  municipal  grant,  and 
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the  State  bank  should  be  taxable  only  for  State  jmrposea,  and  after- 
wards a  city  corporation  undertook  to  levy  and  collect  a  municipal 
tax  on  certain  real  estate  owned  by  the  bank  and  forming  part  of 
its  capital  stock;  but  this,  it  was  adjudged,  could  not  be  done,  the 
city  and  its  powers  being  entirely  under  the  control  of  the  l^islature.^ 

upon  the  consent  merely  of  the  owner  raUroad  company  held  to  include,  as 

ot  the  fee  of  the  highway,  the  owner  an  element  thereof,  a  tax  upon  the 

of  the  pipes  has  no  special  franchise  easement  or  property  right  of  the  com- 

which  IB  taxable.    People  v.  Priest,  75  pany  to  use  the  city  streets  and  oper- 

N.  Y.  App.  Div.  131,  aff'd  176  N.  Y.  ate  cars  therein,  and  to  be  a  substitute 

511.  for  a  direct  tax  upon  the  easement  or 

Under  the  New  York  statute  for  property    right    to    use    the    streets, 

the  taxation  of  special  franchises  the  United  K.  &  E.  Co.  v.  Baltimore,  111 

property  owner  is  entitled  to  a  de-  Md.   264;    73   Atl.   Rep.   633.     The 

auction  from  the  tax  of  any  payment  property  or  estate  which  a  gas  com- 

by  it  "in  the  nature  of  a  tax."    Pay-  pany  has  in  the  streets  and  highways 

ment  of  a  percentage  of  the  gross  re-  of  a  city  is  an  easement  which  may  be 

ceipts  of  a   street  railway  which  is  properly  assessed  to  the  company  as 

required  to  be  made  to  the  city  as  a  real  estate.     Consolidated  Gas  Co.  v. 

condition  of  its  franchise,  is  a  pay-  Baltimore,  101  Md.  541. 

ment  in  the  nature  of  a  tax,  and  to  ^  State  Bank  of  Indiana  v.  Madison, 

be  deducted  as  such.     Heerwagen  v,  3  Ind.  43;   State  Bank  of  Indiana  v. 

Crosstown  St.  R.  Co.,  179  N.  Y.  99,  Brackenridge,   7   Blackf.    (Ind.)    395. 

modifying  90  N.  Y.  App.  Div.  275.  See  also  Gardner,   Assessor,  v.  State 

See  also  Metropolitan  St.  R.  Co.  v.  (holding  under  a  charter  that  a  State 

New  York,   199  U.  S.   1;    Brooklyn  tax  was  in  lieu  of  all  local  taxes),  21 

City  R.  Co.  V,  New  York,  199  U.  S.  48.  N.  J.  L.  557.    So,  in  Louisiana,  a  r»- 

Similar  construction  of  Maryland  stat-  striction  upon  the  State  in  reference 

ute,  see  Baltimore  v.  United  R.  dc  E.  to  the  taxation  of  banks  was  held  to 

Co.,  107  Md.  250.    The  lessee  or  oper-  extend  to  municipal  corporations  de- 

alor  of  an  underground  railroad  con^  riving  their  authority  from  the  State. 

structed  hy  the  CSy  of  New  York  and  New  Orleans  v.  Southern  Bank,  11  La. 

owned  by  it,  but  leased  to  an  operating  An.  41 ;    Municipality  No.   1  p.  La. 

company,   is  not   subject  to  special  State  Bank,  5  La.  An.  394;   New  Or- 

franchise  tax   under  the   New   York  leans  v.  Com.  Bank  of  N.  O.,  10  La.  An. 

statute.     People  v.  Tax  Com'rs,   126  735;  New  Orleans  v.  Mech.  &  T.  Bank, 

N.  Y.  App.  Div.  610,  afif'd  195  N.  Y.  15  La.  An.  107.    A  village  corporation 

618.  was  authorized  "to  raise  monev  bv  a 

In  Maryland  the  right  of  a  street  tax  to  be  assessed  upon  the  freeholders 
railway  company  to  use  the  city  and  inhabiJtanJts,  according  to  law," 
streets,  when  exercised,  is  an  easement  and  it  was  decided  that  a  banking  cor- 
and  propertv  which  is  subject  to  tax-  poration  located  and  doing  business  in 
ation  as  such.  Whilst  the  right  is  un-  the  village  was  an  inhabOanij  and  tax- 
exercised,  it  is  a  franchise,  which,  able.  Ontario  Bank  v,  Bunnell,  10 
separately  considered,  has  no  substan-  Wend.  (N.  Y.)  186. 
tial  value  for  purposes  of  direct  taxa-  As  to  taxation  of  hanks  and  hank 
tion.  United  K.  &  E.  Co.  v.  Baltimore,  stock  by  municipaliHes  in  which  the 
111  Md.  264;  73  AU.  Rep.  633.  The  banks  are  located:  Gordon  v.  Appeal 
vcdue  of  an  easement  or  right  to  use  Tax  Court,  3  How.  (U.  S.)  133;  Mer- 
city  streets  for  street  railways  for  cantile  Bank  v.  New  York,  121  U.  S. 
purposes  of  taxation  depends  upon  its  138;  Davenport  Bank  v.  Davenport 
producing  value  to  the  corporation  Board  of  Equalisation,  123  U.  S.  83; 
owning  the  right,  and  that  value  can  Bank  of  Redemption  v,  Boston,  125 
only  be  determined  by  a  considera-  U.  S.  60:  Bank  of  Georgia  v.  Savao- 
tion  of  all  the  elements  affecting  the  nah,  Dudley  (Ga.),  130;  Savannah  v. 

Sroductiveness  of  the  railways.    IMted  Hartridge^S  Ga.  23;  Cherokee  Ins.  & 

L.  &  E.  Co.  v.  Baltimore,  111  Md.  264;  B.  Co.  v.  Whitfield.  28  Ga.  121 ;  Macon 

73  Atl.  Rep.  633.  v.  Macon  Sav.  Bank,  60  Ga.  133;  State 

Tax  upcm  gross  receipts  of  a  street  Bank  of  Indiana  v.  Madison,  3  Ind.  43; 
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The  extent  to  which  and  the  manner  in  which  the  municipal  au- 
thorities may  tax  railroads  within  their  limits  and  the  property  of 
railway  companies  depend  upon  the  provisions  of  the  statutes  ap- 
plicable thereto.  These  are  so  various  that  they  cannot  be  usefully 
referred  to.  Some  of  the  leading  decisions  are  collected  in  the 
notes.* 

Evanimlle  v.  Hall,  14  Ind.  27;  Con-  property  is  subject  also  to  special  taxes 
nersville  v.  Bank  of  Indiana,  16  Ind.  ana  assessmenta.  Northern  Indiana  R. 
106;  King  v.  Madison,  17  Ind.  48;  Co.  v.  Connelly,  10  Ohio  St.  15^164; 
Madison  v,  Whitney,  21  Ind.  261;  Goi^  Burlington  &  Mo.  R.  R.  Co.  t7.  Spear- 
don  V,  Baltimore.  5  Gill  (Md.),  231;  man,  12  Iowa,  112;  supra,  {  789,  note. 
O'Donnell  v.  Bailey,  24  Miss.  386;  Further,  as  to  the  liability^  under 
Oswego  Bank  v.  G^ego,  12  Wend,  special  statute  or  charter  provisions,  cd 
(N.  Y.)  544;  People  v.  Colemaxi^  135  railroads,  their  property  and  stock,  to 
N.  Y.  231 ;  iBtna  Ins.  Co.  v.  New  York,  municipal  taxation.  People  v.  Barker, 
7  N.  Y.  App.  Div.  145,  aff'd  153  N.  Y.  165  N.  Y.  306;  Davenport  v.  Miss.  & 
331;  First  Nat.  Bank  v.  Bindiamton,  Mo.  R.  R.  Co.  (rolling  stock  and  real 
72  N.  Y.  App.  Div.  354;  Bulow  v.  estate),  16  Iowa.  348.  The  views  of 
Charleston,  1  Nott  &  McC.  (S.  Car.)  Wright,  C.  J.,  and  DiUon.  J.,  were  sub- 
527  (shares  in  United  States  Bank);  se^uently  adopted  by  tne  court.  Of 
State  Bank  of  S.  Car.  v.  Charleston,  3  this  case  the  court  subsequently  says 
Rich.  Law  (S.  Car.)  342  (real  prop-  that  it  should  not  be  regarded  as  hav- 
erty) ;  State  v,  Charleston.  5  Kicn.  ing  the  force  of  a  precedent,  since  but 
Law  (S.  Car.)  561  (dividends);  Bank  two  members  of  tne  bench  conciured 
of  Chester  v.  Chester.  10  Rich.  Law  in  the  reasoning  by  which  its  conclu- 
(S.  Car.)  104;  Nashville  v.  Thomas,  5  sions  were  reached.  Per  Beck,  J,,  Day, 
Coldw.  (Tenn.)  600;  City  Bank  of  J.,  concurring.  Dubuque  v.  111.  Cent. 
Dallas  V.  Bogel,  51  Tex.  351.  R.  R.  Co.,  39  Iowa,  56;   Dunleith  A 

Taxation,  generally,  of  the  fran-  D.  Br.  Co.  v.  Dubuque,  32  Iowa,  427; 
chises  and  property  of  banks  and  of  Bibb  Co.  Ord.  v.  Central  R.  &  B.  Co., 
bank  shares.  See  1  Desty,  Taxation,  40  Ga.  646;  Orange  &  A.  R.  Co.  v, 
t  78,  pp.  367-372.  Situs  of  corporate  Alexandria,  17  Gratt.  (Va.)  176;  dis- 
ahares  of  stock.  lb.  62.  364,  365,  400.  tinguished,  Richmond  v.  l^chmond  A 
1  Hare,  Am.  Const.  Law,  259.  In  D.  R.Co.,  21  Gratt.  (Va.)  604;  Toledo 
State  17.  Dowling,  50  Mo.  134,  it  was  &  W.  R.  Co.  v.  Lafayette,  22  Ind.  262, 
decided  that  a  city  had  the  pK>wer  to  as  to  power  and  mode  of  taxing  rail- 
tax  the  stock  of  the  citizens  in  a  nar  roads  m  Indiana;  Louisville  &  N.  A. 
ticmal  bank  located  therein,  thou^  R.  Co.  v.  State  (rolling  stock),  25  Ind. 
ihe  capital  of  the  bank  be  invested  m  177 ;  Applegate  v.  Ernst,  3  Bush  (Ky.), 
Unitea  States  stocks,  which  are  ex-  648;  Rome  R.  Co.  v.  Rome,  14  Ga. 
empt  from  taxation.  And  it  was  275;  Augusta  v,  Georgia  R.  i  B.  Co., 
further  held,  in  the  same  case,  that  the  26  Ga.  651 ;  Richmond  v.  Daniel,  14 
action  o^  the  dtv  assessor  in  assessing  Gratt.  (Va.)  385;  Baltimore  v.  Balti- 
Buch  stock,  and  of  the  city  council  more  &  O.  R.  Co.,  6  Gill  (Md.),  288; 
sitting  in  appeal  on  such  assessment.  North  Mo.  R.  Co.  v,  Maguire,  49  Mo. 
mi^t  be  reviewed  on  certiorari.  482;   State  v.  Severance,  55  Mo.  378. 

^  Municipal  taxaiion  of  railroads.  In    CaHfomia,    fences    erect^    upon 

Railroad  track  andpropertv  held  liable  roadway  of  railroad  companv  taxable 

to  municipal  taxation  m  the  towns  or  as  ''  improvements ''  by  local  authori- 

cities  where  situate.     Prov.  &  Wor.  ties,  not  by  the  State  Board  as  part  of 

R.  R.  Co.  V.  Wright,  2  R.  I.  459;  ap-  roadway.      Santa    Clara    Coun^    v, 

rved,  People  r.  Com'rs  of  Taxes,  101  Southern  F^udfic  R.  Co.,   118  U.  S. 

Y.  322;   Northern  Indiana  R.  Co.  394. 
V.  ConneUy,  10  Ohio  St.  159,  164.    To        RoUing  stock  held  to  be  taxable  as 

aame  effect,  Mohawk  &  H.  K.  R.  Co.  personal  propertv  at  the  place  of  the 

V.  Gute,  4  Paige  (N.  Y.),  384;  Wheeler  principal  office  of  the  company.   Phila- 

V.  Rochester  &  S.  R.  Co.,  12  Barb,  delphia,  W.  &  B.  R.  R.  Co.  v.  Appeal 

(N.  Y.)  227;  Sangamon  &  M.  R.  Co.  v.  Tax  Ct.,  50  Md.  397;  App.  Tax  Ct.  of 

M<Hrgan  County,  14111. 163.    And  such  Bait.  v.  No.  C^ent.  Ry.,  50  Md.  417; 
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§  1394  (794).  Municipal  Taxation  of  Agricnltmral  Lands.  — The 
extent  of  tiie  power  of  the  legislature  over  municipal  corporations 
generally/  including  the  power  to  jix  and  change  the  corporate  bound- 
aries^ has  been  before  considered.  The  great  weight  of  authority 
supports  the  view  that  it  is  not  only  within  the  power  of  the  I^isla^ 
ture  to  fix  and  to  change  the  corporate  boundaries  of  municipali- 
ties, but  also  to  establish,  subject  always  to  the  requirements  and 
restrictions  of  the  Constitution,  the  rule  or  principle  upon  which  aU 
property  within  the  municipality  shall  be  taxed  for  municipal  pur- 
poses ;  and  the  fact  that  property  so  taxed  b  agricultural  or  farming 
lands  or  otherwise  of  such  a  nature  that  it  cannot  receive  any  ad- 
vantages, benefit,  or  protection  from  the  municipal  government,  will 
not  exempt  such  property  from  taxation  for  municipal  purposes,  or 
justify  the  courts  and  the  judiciary  in  reviewing,  overruling,  or 


Dubuque  v,  Illinois  Cent.  R.  R.  Co., 
39  Iowa.  56;  Hoyle  v.  Plattsburgh  & 
M.  R.  Co.,  54  N.  Y.  314;  Randall  r. 
Elwell,  52  N.  Y.  522;  HiU  v.  La  Crosse 
R.  Co.,  11  Wis.  214;  Coc  v.  Columbus, 
P.  &  I.  R.  Co.,  10  Ohio  St.  372;  Bos- 
ton, C.  A  M.  R.  Co.  V.  Gilmore,  37 
N.  H.  410;  Pierce  v.  Emery.  32  N.  H. 
484;  Minnesota  v,  St.  Paul,  2  Wall. 
609;  Stevens  v.  Buffalo  <fe  N.  Y.  C.  R. 
Co..  31  Barb.  (N.  Y.)  590;  Beardsley 
V.  Ontario  Bank,  31  Barb.  (N.  Y.)  619; 
Howe  V.  Freeman,  14  Gray  (Mass.), 
566;  Pacific  R.  Co.  v.  Cass  County,  53 
Mo.  17 ;  Meyer  v.  Johnson,  53  Ala.  241 ; 
Williunson  v.  New  Jersey  So.  R.  Co., 
29  N.  J.  Eq.  311;  State  Trws.  v.  Som- 
erville  &  E.  R.  Co.,  28  N.  J.  L.  21; 
Bement  v.  Plattsburgh  &  M.  R.  Co., 
47  Barb.  (N.  Y.)  314;  Chicago  A  N.  W. 
R.  Co.  V,  Fort  Howard,  21  Wis.  44. 
See  Herman  on  Mortgages  of  Real  Es- 
tate, p.  84  et  <eg..  where  the  cases  are 
collected.  Green  s  Brice's  Ultra  Vires 
(2d  ed.),  and  1  Desty,  Taxation,  399, 
and  cases;  1  Hare,  Am.  Const.  Law, 
322. 

Taxation  of  insurance  companies. 
St.  Louis  V.  Indep.  Ins.  Co.  of  Mass., 
47  Mo.  146,  168;  Tripp,  Treas.,  v, 
Merch.  Mut.  F.  Ins.  Co.,  12  R.  I.  435; 
Dubuque  v.  Northwestern  L.  Ins.  Co., 
29  Iowa,  9;  Republic  L.  Ins.  Co.  v. 
Pollak,  75  iU.  292 ;  Porter  v.  Rockford, 
R.  I.  &  St.  L.  R.  Co.,  76  111.  561;  1 
Desty,  Taxation,  228,  and  cases. 

Taxaiion  of  corporations.  Ottawa 
Glass  Co.  V.  McCfaleb,  81  111.  556; 
Pacific  Hotel  Co.  v.  Lieb,  83  HI.  602; 
Danville  Lumber  &  M.  Co.  v.  Parks, 
88  111.  463;   St.  Louis,  V.  &  T.  H.  R. 


Co.  «.  Surrell,  88  111.  535;  People  v. 
Coleman,  126  N.  Y.  433;  People 
V,  Barker,  146  N.  Y.  304;  People  v. 
Feitner,  92  N.  Y.  App.  Div.  518. 

Choses  in  action,  £c.  In  Johnson  v. 
Oregon  City,  2  Oreg.  327,  notes  and 
mortgages  belonging  to  a  resident  in- 
habitant were  held  taxable,  although 
deposited  outside  of  the  city.  But  m 
Johnson  v,  Lexington,  14  B.  Mon. 
(Ky.)  648,  661,  authority  to  a  munici- 
pahty  to  tax  reel  and  personal  property 
was  held  limited  to  visible  property 
actually  situated  within  it,  and  not  to 
extend  to  dtbts  and  choses  in  aetionn, 
See  in  same  State,  Louisville  v.  Ifen- 
ning,  1  Bush  (Ky.).  381,  as  to  taxa- 
bility of  money  ana  things  in  action. 
Power  to  a  municipality  "  to  levy  and 
collect  a  tax  upon  every  species  of 
property,  real  and  personal,  within 
the  city,  subject  to  taxation  by  the 
laws  of  the  State,"  was  held  in  Cfeorgia 
to  give  no  authority  to  levy  a  tax  upon 
notes  belonang  to  a  resident,  and  within 
the  city,  where  the  makers  do  not  re- 
side therein.  Bridges  v.  Griffin,  33  Ga. 
113.  Compare  Augusta  v,  Dunbar,  50 
Ga.  387,  392,  as  to  localitv  of  choses  in 
action.  See  People  v.  Ogdensburgh, 
48  N.  Y.  390.  Power  to  tax  afl  per- 
sonal  estate  gives  authority  to  tax 
money  loaned.  Jacksonville  v.  McCon- 
nel,  12  111.  138;  supra,  §§  1355,  note, 
1388  and  note,  1389.  For  the  purposes 
of  taxation,  a  debt  has  its  situs  at  the 
residence  of  the  creditor.  Kirtland  v. 
Hotchkiss,  100  U.  S.  491. 

»  Ante,  chap.  iv.  §  90  e<  seq. 

>  Ante  chap.  x.  §1  352,  355,  368. 
Index  —  Boundaries, 
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qualifying  the  action  of  the  l^islative  body  in  subjecting  it  to 
taxation.^ 

'  Kel^  V.  Pittsburgh,  104  U.  S.  78;  built-up  portion  of  the  city,  are  not 
8.  c.  85  Pa.  170;  Kountze  v.  Omaha,  5  within  the  reach  or  protection  of  par- 
Dillon  C.  C.  R.  443;  Vestal  v.  Little  ticular  departments  of  the  city  gov- 
Rock,  54  Ark.  321,  327 ;  Santa  Rosa  v,  emment  for  the  support  of  which  they 
Coulter,  58  Cal.  537 ;  Dixon  v,  Mayes,  72  are  taxed,  does  not  render  the  tax  un- 
Cal.  166 ;  Denver  v.  Coulehan,  20  Colo,  constitutional.  In  this  case,  under 
471,  477;  Linton  v.  Athens,  53  Ga.  authority  af  an  act  of  the  legislature 
588;  Gary  v,  Pekin,  88  111.  454;  Lo-  of  Pennsylvania,  the  city  of  Pitts- 
jmnsport  v,  Seybold,  50  Ind.  225;  burgh  extended  its  boundaries  by  the 
Tarlton  v.  Fnmklin,  62  Ind.  212;  annexation  of  adjacent  territory.  In 
Bluffton  V.  Silver,  63  Ind.  262,  266;  this  territory  was  situated  a  tract  of 
Taggart  v.  Claypool,  145  Ind.  590,  land  used  exclusively  for  farm  pur- 
506;  Mendenhall  v.  Burton,  42  Kan.  poses,  and  which,  on  account  of  its 
570;  Hurla  v.  Kansas  City,  46  Kan.'  distance  from  the  built-up  portion  of 
738;  Levitt  v,  Wilson,  72  Kan.  160;  the  city,  was  not  within  the  reach  of 
Grofif  V.  Frederick  City,  44  Md.  67,  78;  the  water,  fire,  police,  and  other  de- 
Merrill  V.  Humphrey,  24  Biich.  170;  partments  of  the  city  government. 
Mitchell  V.  Negaunee,  113  Mich.  359,  The  city,  however,  for  the  support  of 
362;  Pioneer  Iron  Co.  v.  Negaunee,  these  departments  levied  a  tax  on 
116  Mich.  430,  438;  Lewick  v.  Glazier,  such  farm,  the  amount  of  which  was 
116  Mich.  493,  409;  Bfartin  v,  Dix,  largely  in  excess  of  the  farm's  annual 
52  Miss.  53;  Giboney  v.  Cape  Girai^  productive  value.  It  was  held  that  the 
deau,  58  Mo.  141;  State  v.  McRey-  tax  was  not  unconstitutional.  The 
ndds,  61  Mo.  203,  212;  Turner  r.  court  sustained  its  conclusion  by  the 
Althaus,  6  Neb.  54  (ovemiling  Brad-  cases  of  Weber  v.  Reinhard,  73  Pa. 
shaw  Vi  Omaha,  1  Neb.  16);  Bculey  v.  370;  Philadelphia  Assoc,  for  Dis.  Fire- 
Manasquan,  53  N.  J.  L.  162;  Wood  v,  men  v.  Wood,  39  Pa.  73,  and  Kirby  v. 
Quimby,  20  R.  I.  482;  Norris  v.  Waco,  Shaw,  19  Pa.  258,  where  the  principle 
57  Tex.  635;  Biadry  v.  Cox,  73  Tex.  was  held  that  a  tax  cannot,  in  the  ab- 
538;  Kimball  v.  Grantsville,  19  Utah,  sence  of  special  constitutional  restric- 
368  (overruling  People  v.  Daniels,  6  tion,  be  pronounced  unconstitutional 
Utah,  288;  Ellison  v.  Unford.  7  Utah,  upon  the  mere  grounds  of  injustice 
166;  and  Ka3r8ville  v.  Ellison,  18  and  inequality.  The  general  rule  is 
Utah,  163);  Ferguson  t;.  Snohomish,  that  a  tax  must  be  considered  valid 
8  Wash.  668;  Fraoe  v.  Tacoma,  16  unless  it  be  for  a  purpose  in  which  the 
Wash.  69;  Davis  v.  Point  Pleasant,  community  taxed  has  no  palpable  in- 
32  W.  Ya.  289;  Bloxton  v.  McWhorter,  terest,  and  where  it  is  apparent  that 
46  W.  Va.  32,  38;  Washburn  v,  Osh-  the  burden  is  imposed  for  the  benefit 
kosh,  60  Wis.  453;  Land,  Log,  &  Ltmi-  of  others.  See  also  Kelly  v,  Pittsburgh, 
ber  Co.  v.  Brown,  73  Wis.  294;  See  104 U.S.  78;  Sharpless r.  Philadelphia, 
also  Paulison  v,  Taylor,  36  N.  J.  L.  21  Pa.  147;  Speer  i7.  Blairsville,  50  Pa. 
184,  187;  Combes  v,  Vanhome,  39  150,  Agnew,  C.  J.,  and  Sterrett,  J.,  dis- 
N.J.  L.  444;  Cook  v.  Crandall,  7  Utah,  senting;  Hewitt's  Appeal,  88  Pa.  55; 
344.  Scranton  v,  Penna.  Coal  Co.,  105  Pa. 

Taxation  of  rural  property  in  cor-  445;  noted  8upraj  §  761,  note;  Hen- 
porate  limits  for  urban  uses.  See  derson  v.  Jackson  County,  2  McCrary 
also  New  Orleans  v,  Biichoud,  10  La.  C.  C.  R.  615. 

An.  763;  Municipality  No.  3  v,  Ursu-  In  Barker  v.  State,  18  Ohio,  614, 
line  Nuns,  2  La.  An.  611;  Same  v.  it  was  held  (the  constitutional  ques- 
Michoud,  6  La.  An.  605;  Serrill  v,  tion  not  being  raised)  that,  for  the 
Philadelphia,  38  Pa.  355.  In  Kelly  improvement  of  streets,  alleys,  and 
V,  PitteDurgh,  85  Pa.  170,  the  Su-  sidewalks  (the  charter  discriminating 
preme  Court  of  Penngylvania  held  between  this  and  a  tax  for  "  corparor 
that  where  farm  lands  situated  within  Hon  purposes**),  a  mimicipal  tax  might 
the  boundaries  of  a  city  are  taxed  be  levied  on  farming  land,  not  laid  out 
for  the  support  of  the  city  govern-  into  lots  and  recorded  as  such,  if  within 
ment,  the  fact  that  such  tax  is  un-  the  corporate  limits.  In  Benoist  v.  St. 
fairly  burdensome,  or  that  the  lands,  Louis,  15  Mo.  668;  St.  Louis  v.  Allen, 
owing    to    their    distance    from    the   13  Mo.  400,  and  St.  Louis  v,  Russell,  9 
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In  the  absence  of  any  constitutional  provision  qualifying  or  pro- 
hibiting the  exercise  of  the  legislative  authority,  it  would  seem, 
however,  to  be  within  the  power  of  the  legislature  to  provide  that 
farming  or  unplatted  lands  shall  not  be  taxed  for  city  purposes,  or 
to  prescribe  a  different  rate  of  taxation  therefor.^    But  constttutional 

Mo.  507,  the  only  constitutional  ques-  the  city  limits,  that  land  in  the  an- 
tion  decided  was  that  the  legislature  nexed  territory,  used  exclusively  for 
had  the  power  to  extend  the  city  limits  farming  purposes,  or  vaeomt  and  unr 
and  subject  the  property  in  the  an-  occupied,  should  oe  taxed  not  exceed- 
nexed  territory  to  taxation  against  the  ing  a  specified  rate,  construed,  and  it 
will  or  without  the  consent  of  the  in-  was  held  not  to  be  an  exemption,  and 
habitants  affected  thereby.  The  legis-  therefore  to  be  strictly  construed,  but 
lature  may  include  withm  the  corpo-  an  equitable  apportioimient  of  bur- 
rate  limits  adjoining  farming  lands,  if  dens  with  reference  to  benefits,  and 
no  constitutional  provision  is  thereby  the  court  regarded  the  practical  and 
violated.  Giboney  v.  Cape  Girardeau,  beneficial  use  to  which  the  land  was 
58  Mo.  141,  and  cases  cited;  State  t;.  put,  and  not  the  purpose  for  which  it 
McReynolds,  61  Mo.  203.  was  held.     Gillette  t;.   Hartford,   31 

The   fact   that  a   bridge   across  a  Conn.  351.   See  Carriger  v.  Morristown, 

navigable  river  is  so  situated,  and  is  of  1  Lea  (Tenn.),   116.     The  corporate 

such  a  nature,  that  it  can  receive  no  boundaries  of  a  city  were  extended  so 

benefit  from  municipal   taxation,   or  as  to  embrace  farming  or  agricultural 

protection  from  the  municipal   gov-  lands.    The  council  of  the  dty  were  by 

emment,   does   not   exempt   it   from  the  legislative  act  making  the  extension 

municipal  taxation.    St.  Louis  Bridge  required  to  so  discriminate  in  laying 

Co.  V.  East  St.  Louis,  121  111.  238.    Conr  taxes  as  not  to  impose  on  the  rural 

tra,  in  Iowa,  see  Arnd  v.  Union  Pac.  portions  those  expenses  which  belong 

R.  Co.,  12Q  Fed.  Rep.  912.  exclusively  to  the  built-up  portion  of 

Agricultural  lands  within  city  lim-  the  city,  for  which  purposes  the  assess- 

its  may,  under  proper  conditions,  be  ors  were  required  by  the  act  to  distin- 

subiect  to  special  assessments  for  street  guish  in  their  returns  what  property 

and  other  local  improvements.    Leitch  was  agricultural  or  rural,  not  having 

V.  La  Grange,  138  111.  291 ;   Clark  v,  the  benefit  of  lighting,  paving,  police. 

Chicago.  166111. 84;  Leepert;.  So.  Bend,  water,  &c.     It  was  further  provided 

106   Ind.   375;    Taber  v.   Graf  miller,  that  the  lands  used  for  farming  and 

109  Ind.  206;   Dickerson  v.  Franklin,  not  having  any  of  such  urban  pri^eges 

112  Ind.   178;    Barber  Asphalt  Pav.  should  be  assessed  as  farm  lands  and 

Co.  V,  Gaar,   115  Ky.  334;  Duker  v.  taxed  as  such.    It  was  held  that  the 

Barber  Asphalt   Pav.   Co.  (K^.)>   74  decision  of  the  city  councils  as  to  what 

S.  W.  Rep.  744;  State  t;.  Liewis  Co.,  lands  were  farm  lands  within  the  mean- 

72  Minn.  87;    Medland  v.  Linton,  60  ing  of  the  above  provision  is  conclu- 

Neb.  249;   Riddle  v.  Charlestown,  43  sive,  if  the  councils  keep  within  ^e 

W.  Va.  796.  scope  of  their  jurisdiction  and  author- 

*  Lee  V,  Thomas,  49  Mo.  112;  ity.  The  court,  however,  adds:  "The 
Kansas  City  v.  Cook,  69  Mo.  127.  The  whole  question  of  discrimination  is  by 
injustice  of  taxing  rural  property  for  the  statute  committed  to  the  discretion 
such  urban  uses  as  sewers,  lamps,  pave-  of  the  city  councils;  that  discretion 
ments^  &c.,  will  justify  a  legmlative  is,  of  course,  not  absolute;  it  is  not  to 
clarification  of  the  two  kinds  of  prop-  be  exercised  according  to  mere  pleaa- 
erty  in  respect  of  the  taxes  which  may  ure  or  caprice,  but  under  the  law.  If 
be  levied  and  assessed  upon  each  kind,  abused^  no  doubt  the  power  of  a  court 
1  Hare,  Am.  Const.  Law,  299.  In  Bald-  of  ecjuity  would  be  adeauate  to  re- 
win  V.  Hastings,  83  Mich.  639,  it  was  strain  the  perpetration  or  a  palpable 
held  that  a  statutory  provision  which  wrong."  Efrie  v.  Reed's  Ex.,  113  Pa. 
exempted  unplatted  lands,  containing  468. 

ten  acres  or  more,  from  taxation  for        Construction  of  statutes  exempting 

fire  department  purposes  was  reason-  from  municipal  taxation  farming  or 

able  and  valid.  unplatted  lands.     See  also  Leeper  v. 

A  provision  in  a  charter  extending  South  Bend,  106  Ind.  375;  Dickerson 
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provisions  are  now  frequendy  to  be  found  to  the  eflFect  that  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax,  or  prohibiting  the 
exemption  of  any  property  other  than  that*  specifically  mentioned 
in  the  Constitution,  and  these  provisions  have  been  held  to  deprive 
the  legislature  of  the  power  to  exempt  agricultural  or  unplatted 
lands  from  taxation  for  city  purposes.^ 

§  1395  (794,  795).  — Same  Subject;  Role  in  Kentucky  and  Iowa. 
But  these  views,  in  the  preceding  section,  although  supported  by 
the  great  weight  of  authority,  have  not  been  accepted  in  some  juris- 
dictions. Where  the  boundaries  have  been  originally  fixed  or  sub- 
sequentiy  changed  so  as  to  include  within  them  rural  or  agricul- 
tural lands,  which  have  never  been  platted,  which  are  not  needed 
for  town  lots,  and  which  receive  no  direct  benefit  from  the  municipal 
government  or  expenditures,  questions  have  arisen  respecting  the 
right  to  subject  such  lands  to  ordinary  municipal  taxation.  The 
power  of  the  legislature  to  fix  or  enlarge  the  corporate  boundaries 
has  not  been  disputed,  but  the  power  to  require  such  lands  to  con- 
tribute to  the  municipal  treasury  has  been  controverted.  The 
courts  of  Kentucky  at  an  early  date  adopted  the  principle  that  the 
taxation  of  lands  for  local  purposes  which  do  not  receive  any  bene- 
fit actual  or  presumed,  from  the  municipal  government  imposing 

V.Franklin,  112  Ind.  178;  South  Bend  territory  should  not  exceed  the  exist- 
V.  Gushing,  123  Ind.  290;  People  v.  ing  tax  rate  in  the  county  in  which 
Weaver,  41  Hun  (N.  Y.),  133;  Car-  the  annexed  lands  were  situated,  did 
riger  v.  Morristown,  1  Lea  (Tenn.),  not  violate  a  constitutional  provision 
116.  that  "Every  person  in  the  State,  or 

'  Smith  V.  Americus,  89  Ga.  810;  person  holdmg  property  therein,  ought 
Haywanl  v.  People,  145  lU.  55;  Pence  to  contribute  his  proportion  of  public 
V.  Frankfort,  101  Ky.  534;  Frankfort  taxes  for  the  support  of  the  govern- 
V.  Scott,  101  Ky.  615;  NicholasviUe  ment  according  to  his  actual  worth  in 
V.  Rarick,  102  iCy.  352;  Latonia  v,  real  or  personal  property."  Daly  v. 
Hopkins,  104  Ky.  419;  Hughes  v.  Moi^gan,  69  Md.  460.  In  Pennsj/l- 
Cm,  106  Ky.  533;  Shuck  v,  Lebanon,  wmia  a  statutor^r  provision  declaring 
107  Ky.  252 ;  State  v.  O'Brien,  89  Mo.  that  rural  lands  within  a  city  should  be 
631;  Copeland  v.  St.  Jos^h,  126  Mo.  assessed  and  taxed  at  only  two  thirds 
417;  Westport  v.  McGee,  128  Mo.  152;  of  the  rate  prescribed  for  general  city 
State  V.  Wardell,  153  Mo.  319;  Birch  taxation  was  sustained  as  constitu- 
V.  Plattsburg,  180  Mo.  413;  State  t;.  tional.  The  court,  however,  declared 
Birch,  186  Mo.  205.  See  also  Knowl^  that  its  members,  althou^  unani- 
ton  v.  Rock  County,  9  Wis.  410;  Slau->  mously  sustaining  the  statute,  were  not 
son  V.  Racine,  13  Wis.  398,  404.  But  in  agreement  as  to  any  of  the  questions 
compare  PoweU  v,  Parkersburg,  28  invmved,  except  that  they  concurred 
W.  Va.  698.  But  in  Man/land  it  was  in  holding  that  the  Constitution  did  not 
held  that  a  statute  providing  for  the  destroy  the  power  of  the  legislature  to 
annexation  of  territory  to  a  dtv,  which  classify  proper^  for  purposes  of  taxar 
declared  that  for  a  specified  period  tion.  Roup's  Case,  81}  Pa.  211. 
the  rate  of  taxation  in  the  annexed 
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the  taxation  is  a  taking  of  private  property  for  public  use  without 
compensation,  and  therefore  within  the  constitutional  provision  on 
that  subject;  ^  and  the  principle  was  applied  to  exempt  from  munici- 
pal taxation  agricultural  lands  which  had  not  been  surveyed  and 
platted  into  lots,  unless  these  lands  were  so  situated  that  the  court 
might  fairly  determine  that  they  received  some  benefit  or  protection 
from  the  municipality.'  In  applying  these  rules  the  judiciary  of 
Kentucky  declared  that  the  "courts  will  in  such  cases  control  and 
limit  the  taxing  power  to  that  point  or  line  where  it  ceases  to  operate 
beneficially  to  the  proprietor  in  a  municipal  point  of  view." 

But  upon  the  adoption  of  a  new  ConstUviion  in  Kerdvcky  it  was 
provided'  that  taxes  should  be  uniform  upon  all  property  subject 
to  taxation  within  the  territorial  limits  of  die  authority  levying  the 
tax;  and  when  the  question  again  came  before  the  court  it  was  held 
that  real  estate  within  the  limits  of  municipal  corporations  is,  by 
virtue  of  this  constitutional  provision,  subject  to  municipal  taxa- 
tion without  regard  to  any  question  of  benefit  or  protection  derived 
from  the  municipal  government,  and  hence  that  agricultural  or  un- 
platted lands  cannot  escape  municipal  taxation  because  they  are  so 
situated  that  they  derive  no  benefit  from  the  municipal  government, 

cannot  embrace  such  property  within 
corporate  limits  merely  for  revenue 

Surpoees,  in  order  to  lessen  the  bur- 
en  of  others.  Arbegust  v.  Louisville, 
2  Bush  (Ky.),  271.  See  United  States 
v.  Memphis.  97  U.  S.  284. 

Under  tne  rule  originally  adopted 
in  Kentucky  it  was  held  that  a  bridge, 
although  so  situated  that  it  was  not 
benefited  by  the  municipal  govern- 
ment, was  taxable  for  school  and  rail- 
road purposes,  when  it  was  situated 
within  a  district  formed  for  these  pur- 
poses. Henderson  Bridge  Co.  v,  Hen- 
derson, 90  Ky.  498,  502.  BenneU,  J., 
said:  "Indep^dent  of  this  principle 
[t.  e.,  the  limitation  of  taxation  tor 
city  purposes  to  property  benefited  by 
the  municipal  government]  this  court 
has  long  since  and  often  distinguished 
between  the  power  of  the  city  to  tax 
real  estate  situated  within  its  limits,  for 
city  or  municipal  purposes  only,  and 
for  such  district  purposes  as  the  legis- 
lature might  authorise;  that  the 
legislature  might  create  a  city  bound- 
aiy.  or  designate  an]^  other  boundary, 
witn  reference  to  existing  civil  or  po- 
litical districts,  into  taxing  districta 
for  certain  local  purposes." 
•  Const.  Ky.  1890,  {  171. 


^  See  remarks  of  Mr.  Justice  Harlan 
in  Henderson  Bridge  Co.  v.  Henderson, 
173  U.  S.  692,  618. 

*  Cheaney  v,  Hooeer,  9  B.  Mon. 
(Ky.)  330;  Covington  v.  Southmte, 
16  B.  Mon.  (Ky.)  491;  Sharp's  Exr. 
V.  Dunavan.  17  B.  Mon.  (Ky.)  223; 
Maltus  V.  Shields,  2  Met.  (Kv.)  663; 
Arbegust  v.  Louisville,  2  Bush  (Ky.), 
271;  Courtney  v.  Louisville.  12  Bu£ii 
(Ky.).  419;  touisville  Bridge  Co.  v. 
Louisville,  81  Ky.  189;  Parkland  v. 
Gaines,  88  Ky.  662;  Henderson 
Bridge  Co.  v,  Henderson,  90  Ky.  498, 
602;  Elkton  v.  Gill,  94  Ky.  138;  Bene- 
dictine Order  v.  Central  Covington, 
99  Ky.  9;  Covington  v,  Arthur  (Ky.), 
14  S.  W.  Rep.  121;  Pmeville  v.  Creech 
(Ky.),  26  S.  W.  Rep.  1101;  Louisville 
&  N.  R.  Co.  V.  Commonwealth  (Ky.), 
30  S.  W.  Rep.  624.  See  also  Eifert  v. 
Central  Covington,  91  Ky.  194;  Briggs> 
V.  Russellville,  99  Ky.  616;  Lebanon 
V.  Edmonds,  101  Ky.  216;  United 
States  V.  Memphis,  97  U.  S.  284;  Hen- 
derson Bridge  Co.  v.  Henderson,  173 
U.  S.  692,  618. 

The  legLslature  may  tax  suburban 
property  within  city  limits,  as  such,  to 
support  needed  local  government  and 
the  enforcement  of  police  regulations 
in  and  about  the  property  taxed;  but  it 
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either  actual  op  presumptive.*  By  reason  of  this  construction  of  the 
constitutional  provision  referred  to,  the  rule  of  decision  in  Kentucky 
now  conforms  to  the  rule  which  is  generally  adopted  in  other  juris- 
dictions. In  Iowa  the  rule  laid  down  by  the  original  decisions  of 
the  Kentucky  courts  has  been  followed  and  applied  in  a  long  line 
of  cases.' 

^  Brigg?  V.  Russellville,  09  Ky.  515;  render  lands  within  a  city  liable  to 
Fence  v.  Frankfort,  101  Ky.  534;  general  municipal  taxation.  These  are 
Frankfort  v.  Scott,  101  Ky.  615;  not  such  as  attach  to  all  lands  near 
Nicholasville  v.  Rarick,  102  Ky.  352 ;  a  city  or  large  town  whereby  they  are 
Latonia  v.  Hopkins,  104  Ky.  419;  rendered  more  valuable,  but  are  such 
Hughes  V.  Carl,  106  Ky.  533;  Shuck  as  accrue  to  the  lands  considered  as 
V.  hAasioxL  107  Ky.  252:  Richmond  city  property.  Lands  lying  contigu- 
V.  Gibson  (Ky.),  46  S.  W.  Rep.  702;  ous  to  or  near  a  city,  though  incapable 
Ryan  v.  Coitral  City  (Ky.),  54  S.  W.  of  any  use  except  for  agricultund  pur- 
Rep.  2;  Central  Covmgton  v.  Park  poses,  are  nevertheless  of  greater 
(K^.),  56  S.  W.  Rep.  650;  Louisville  value  on  account  of  their  location  than 
Bridge  Co.  v.  Louisvule  (Ky.),  58  S.  W.  those  more  remotely  situated.  (3on- 
R^.  598.  venience   to  a  market,  &c.,  adds  to 

•  Morford  v.  Unger,  8  Iowa,  82;  their  value.  Therefore,  lands  within 
Butler  V.  Muscatine,  11  Iowa,  433;  a  city  kept  and  alone  used  for  agri- 
Burlington  &  M.  R.  R.  Co.  V.  Spear-  culture,  and  not  capable  of  being  used 
man,  12  Iowa,  112;  Langworthy  v.  as  city  property,  and  not  demanded 
Xhibuque,  13  Iowa,  86;  Langworthy  for  that  purpose,  nor  possessing  a  ' 
r.  Dubuque,  16  Iowa,  271;  Fulton  v.  value  based  upon  adaptation  for  the 
Davenport,  17  Iowa,  404;  Buell  v,  purpose  of  dwellings  or  business,  can- 
Ball,  20  Iowa,  282;  Davis  V.  Dubuque,  not  be  considered  directly  benefited 
20  Iowa,  458;  O'Hare  v.  Dubuque,  22  b^  the  fact  of  their  being  within  the 
Iowa,  144;  Deeds  v.  Sanborn,  26  Iowa,  city  limits.  Such  lands  cannot  be 
419;  8.  c.  22  Iowa,  214;  Deiman  v,  taxed  for  general  municipal  purposes. 
Ft.  Madison,  30  Iowa,  541;  Durant  In  determining  the  benefits  accruing 
V.  Kauffman,  34  Iowa,  194;  Grant  v,  to  such  lands,  a  controlling  fact  to  be 
Davenport,  36  Iowa,  396,  405;  Brooks  considered  is  the  purpose  for  which 
V.  PoIk  County,  52  Iowa,  460;  Win-  they  are  held.  If  held  as  city  property,. 
zer  o.  Burlington,  68  Iowa,  279;  Tub-  to  be  brou^t  upon  the  market  as  such 
besing  v,  Burlington,  68  Iowa,  691;  whenever  they  reach  a  value  corre- 
Perkms  v,  Burlington,  77  Iowa,  553;  sponding  with  the  views  of  the  owner, 
Taylor  17.  Waverly,  94  Iowa,  661.  they  ought  to  be  taxed  as  city  prop- 

The  case  of  Durant  v.  Kauffman,  erty.  Tnere  would  neither  be  reason 
M  Iowa,  194,  declares  an  adherence  to  nor  justice  in  permitting  a  proprietor 
the  rule  established  by  the  previous  of  a  lar^e  tract  of  land  within  a  city 
cases,  but  evinces  no  disposition  to  ex-  to  hold  it  for  an  opportunity  to  brink 
tend  the  exemption  from  municipal  it  into  the  market  as  citv  lots,  and 
taxation.  Beck,  C.  J.,  in  the  course  of  for  no  other  purposes,  under  the  pre- 
his  opinion,  remarks:  ''The  mere  fact  tence  that  it  is  agricultural  lands,  thus 
that  lands  are^  included  within  the  escaping  taxation  for  the  general  im- 
limits  of  a  municipal  corporation  does  provement  of  the  dty,  —  the  very 
not  authorise  their  taxation  for  gen-  thing  which  will  bring  his  lands  into 
era!  dty  purposes.  Under  certain  market,  and  thus  add  greatlv  to  their 
oonditiona,  they  are  exempt  therefrom,  value,  —  a  direct  benefit  to  the  owner. 
These  conditions  are  such  that  the  In  such  a  case,  the  general  improve- 
property  proposed  to  be  taxed  derives  ment  of  the  dty^  the  building  of  streets 
no  benoits  from  being  within  the  dty  near  or  in  the  direction  of  the  lands  so 
limits.  This  is  the  rule  recognieed  by  held,  the  construction  of  water-works, 
the  various  decisions  of  this  court  upon  public  buildings,  &c.,  by  which  the 
this  subject.  To  enable  us  correctly  prosperity  of  the  city  is  advanced,  and 
to  apply  the  rule  above  stated,  we  an  invitation  to  population  is  held  out, 
must  consider  and  determine  the  all  bestow  direct  benefits  upon  the 
character  of  the  benefits  which  will  owner  of  such  property.     The  lands 


Digitized  by  V:rOOQlC 


2430 


MUNiaPAL  CORPORATIONS 


§1395 


The  rule  that  it  is  within  the  legislative  power,  in  the  absence  of 
special  constitutional  restriction,  to  subject  all  lands  within  a  city 
to  taxation  for  municipal  purposes  without  regard  to  their  use  and 
without  regard  to  benefits  thereto  from  the  municipal  government, 
seems  to  the  author  to  be  founded  upon  sound  constitutional  prin- 
ciples. The  question  whether  lands  should  be  taxed  for  municipal 
purposes  is  one  which  should  be  determined  by  the  legislature  in  its 
enactments,  and  is  not  one  which  can  properly  be  decided  by  the 
courts.  It  must  be  admitted  that,  in  the  absence  of  specific  consti- 
tutional restrictions,  the  difficulties  in  the  way  of  pronouncing  l^is- 


being  a  part  of  the  city,  in  fact,  and 
held  by  their  owner  for  the  increase  in 
value  which  he  expects  because  th^ 
are  city  lots,  are  benefited  by  the  mu- 
nicipal government,  and  share  in  the 
benefits  derived  by  the  expenditure 
of  revenue  raised  by  taxation.  If  prop- 
erty be  so  held  within  a  city,  whether 
it  be  subdivided  into  lots,  and  streets 
thereon  are  dedicated  to  public  use,  or 
be  inclosed  and  cultivated  as  agricul- 
tural lands,  it  ought  to  be  subject  to 
general  municipal  taxation.  Tnis  re- 
sult is  directly  dedudble  from  the  rule 
established  by  the  decisions  of  this 
court."  In  Buell  v.  Ball,  20  Iowa,  282, 
supra,  CoUf  J^  in  delivering  the  opin- 
ion, says:  "The  ground  upon  which 
couils  mterf ere  in  such  cases  is,  that 
private  property  shall  not  be  taken 
for  p\:d>hc  use  without  just  comi>en- 
sation.  It  is  the  fact  of  taking  with- 
out compensation,  and  not  the  time  or 
manner,  which  constitutes  the  infrac- 
tion of  the  constitutional  inhibition. 
The  fact  may  be  as  effectually  accom- 
plished by  an  original  incorporation 
as  by  an  amendment,  and  the  consti- 
tutional guaranty  would  be  of  little 
avail  if  it  could  be  avoided  by  mere 
form."  The  Kentucky  cases  decided 
prior  to  the  new  Constitution  rest 
upon  the  same  ground.  But  the  ex- 
emption even  in  Iowa  is  limited  to 
municipal  taxes,  i.e.,  taxes  required 
for  purposes  strictly  municipal,  and 
from  which  the  property  receives  no 
benefit.  A  tax  voted  for  the  purpose 
of  aiding  the  construction  of  a  railroad 
is  not  a  municipal  tax.  and  agricul- 
tural lands  in  a  city  are  liable  therefor. 
Sears  v.  Iowa  Midland  R.  Co.,  39  Iowa. 
417.  Statute  exempting  unplatted 
p^roperty  used  for  agricultural  or  hor- 
ticmtural  purposes  from  taxation  for 
city  purposes  held  constitutional.  See 
Leicht  t;.  BurUngtoxi,  73  Iowa,  29.    As 


to  the  construction  of  the  statute,  see 
Winzer  v.  Burlington,  68  Iowa,  279; 
Tubbesing  v.  Biirlington,  68  Iowa,  691; 
Perkins  v.  Burlington,  77  Iowa,  553. 
The  exemption  declared  by  the  stat- 
ute is  only  from  "taxation,"  and  does 
not  relieve  from  liability  to  ''epecdal 
assessment."  Farwell  v.  Des  Moines 
Brick  Mfg.  Co.,  97  Iowa,  286;  Allen  v. 
Davenport,  107  Iowa,  90,  103. 

In  louHi,  in  order  to  exempt  un- 
platted land  from  taxation  by  a  city  it 
must  appear  that  it  is  used  exclusively 
for  agricultural  purposes.  Tubbesing 
V.  Burlington,  68  Iowa.  691.  Although 
lands  have  always  been  used  for 
agricultural  purposes,  if  they  are  in 
fact  bought  for  speculative  purposes 
with  the  intention  to  lay  them  ofit  into 
lots  in  the  near  future,  they  are  not 
exempt  from  taxation  under  the  Iowa 
statute,  although  their  use  for  agri- 
cultural purposes  is  continued  until 
they  are  required.  Farwell  v.  Des 
Momes  Brick  Mfg.  Co.,  97  Iowa,  286; 
Allen  V.  Davenport,  107  Iowa,  90,  102. 
The  statute  does  not  exempt  from 
taxation  a  plot  containing  sixteen 
acres  upon  which  is  erected  a  valu- 
able building  used  as  a  home  fronting 
on  a  prominent  city  street,  and  near 
other  fine  residences.  Windsor  v.  Polk 
County,  109  Iowa,  156. 

The  eastern  half  of  a  raiUroad  bridge 
across  the  Missouri  River  at  Counol 
Bluffs  was  held  not  to  be  taxable  by 
that  city,  althou^  within  the  cor- 
porate limits  thereof,  under  the  es- 
tablished rule  of  decision  in  Iowa  that 
the  taxation  of  property  for  inxmicipEd 
purposes  which  receives  no  benefit  of 
protection  directly  or  indirectly  from  a 
municipal  government  is  a  taking  of 
prop^y  for  public  use  without  just 
taxation  in  violation  of  the  Constitu- 
tion. Amd  V.  Union  Pac.  R.  Co.,  120 
Fed.  Rep.  912. 
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lation  subjecting  agricultural  or  unplatted  lands  to  taxation  for 
municipal  purposes  unconstitutional,  or  of  affording  judicial  re- 
lief in  such  cases,  are  almost  insurmountable.^ 

§  1396  (773).  Municipal  Property  not  Taxable.  —  The  general 
statutes  of  the  State  upon  the  subject  of  taxing  property  undoubt^ 
edly  refer  to  private  property y  and  not  to  that  owned  by  the  State; 
and,  in  view  of  the  public  nature  of  municipalities,  and  the  pur- 
poses for  which  they  are  established,  heretofore  explained,^  the 
author  is  of  opinion  that  such  enactments  do  not,  by  implication^ 
extend  to  any  property  owned  by  them,  —  certainly  to  none  owned 
by  them  for  public  uses.'  On  this  principle  the  city  of  Brooklyii 
cannot  impose  a  tax  upon  land  in  that  city  owned  and  used  by  the 
city  of  New  York  and  by  its  lessee  as  a  ferry  landing  in  connection 
with  the  ferry  franchise  granted,  by  its  charters,  to  the  last  named 
city.^    On  the  same  ground  it  was  held  that  a  sale  of  lands,  the 

^  Santa  Roea  v.  Coulter,  SS  Cal.  537,  maintain  the  ferry,  oonjoined  with  the 
approving  text.  ownership  of  the  landing,  constitute 

*  Ante,  chap.  H  15  et  8eq.;  chap.  11.  together  a  ferry  property  belonging 
I  30  e<  seq. ;  chap.  iv.  §  02  e<  8eq.  A  to  the  city  devoted  to  pubuc  uses,  and 
municipal  corporation  cannot  levy  a  in  the  absence  of  special  provision  to 
tax  on  the  bonds  issued  by  the  Stiette  the  contrary  is  exempt  from  taxation, 
even  though  they  be  property  within  The  fact  that  the  city  of  New  York 
the  corporate  limits.  It  is  not  to  be  operated  the  ferry  through  lessees,  de- 
presumed  that  the  State  intended,  nving  its  revenues  from  the  rental,  did 
without  an  express  grant  to  that  effect,  not  change  the  status  of  the  property. 
to  confer  upon  a  municipal  corpora-  Whether  there  is  anv  distinction  m 
tion  a  power  thus  to  depreciate  the  principle  between  the  taxation  of 
State  securities,  and  do  what  the  State  property  of  a  municipality  strictly  de- 
itself  ought  not  to  be  presumed  to  have  voted  to  public  uses,  and  property 
done,  in  the  absence  of  clear  language  which  it  owns,  though  not  acquired  for 
80  declaring.  Augusta  v.  Dunbar,  50  a  public  use,  although  it  mav  be  held 
Ga.  387;  i^fra,  §  1398  and  note.  on  the  general  trust  applicable  to  all 

■  Ante,  chap.  xxi.  as  to  Corporate  property  of  the  corporation,  but  the 

Property,    §§   991,   992;    Camden  v.  acquisition  or  holding  of  which  has  no 

Camden,  77  Me.  530,  534,  quoting  text;  essential  connection  with  the  public 

Galveston  Whaif  Co.  v,  Galveston,  63  functions  of  the  municipality,  the  court 

Tex.  14;  State  v.  Gaffney,  34  N.  J.  L.  preferred  to  express  no  opmion.    The 

131,  133,  holding  that  land  in  good  court  also  observes  that  the  tax  was 

faith  acquired  bv  the  city  for  water-  sought  to  be  imposed  on  the  land  as 

works  is  not  taxable  though  not  actu-  the  projjerty  of  the  city,  and  not  on  the 

ally  in  use  for  such  purpose.  lessees  in  respect  of  their  interest. 

*  People  V,  Brooklyn  Board  of  As-  So  a  public  wharf  owned  by  a  mu- 
80T8  (dtmg  text),  111  N.  Y.  505.  The  nicipal  corporation,  or  the  rights  of  a 
substance  of  the  reasoning  of  Andrews,  municipal  corporation  in  a  public 
J.,  who  delivered  the  opinion  of  the  wharf,  cannot^  in  the  absence  of  a 
court,  18  Uiat  the  ferry  franchise  was  statute  authorizing  it,  be  taxed,  being 
eranted  to  New  York  by  its  charters  property  owned  by  the  municipsJity 
for  public  purposes.  Its  acceptance  tor  public  purposes,  and  therefore  not 
impMed  upon  tne  city  a  corresponding  subject  to  the  general  laws  applicable 
diitv,  which  could  not  be  performed  to  taxation.  Galveston  Whart  Co.  v. 
without  a  landing-place  on  the  Brook-  Galveston,  63  Tex.  14. 

lyn  side;    and  that  the  franchise  to 
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property  of  a  city  corporation,  and  constituting  part  of  the  city 
cemetery,  for  taxes,  was  void.*  The  sound  principle  is  that  prop- 
erty owned  by  the  United  States,  by  a  State,  or  by  a  municipality 
for  public  uses,  is  not  subject  to  be  taxed  unites  so  provided  by 
positive  l^islation.^    But  the  immunity  of  the  property  of  the  State 

»  People  V,  Doe,  36  Cal.  220;  Doyle  courts  on  that  subject.  New  Orleans 
r.Austin,  47Cal.  353;  TVler  v.  People,  v.  Wamer,  175  U.  S.  120,  140.  A 
60  ni.  322;  ante,  §  739,  note.  The  municipality  is  a  public  instrumental- 
land  of  a  county  used  for  a  court-house  ity  created  by  the  State;  its  charter  is 
and  other  counter  purposes  cannot  be  not  a  contract;  and  if  the  legislature 
taxed  by  the  city  in  which  it  is  situated,  chooses  to  subject  to  taxation  property 
nor  is  it  liable,  it  was  held,  to  a  sewer  held  by  the  municipality  for  public 
assessment.  Worcester  County  v.  purposes,  such  legation  does  not 
Worcester.  116  Mass.  193.  violate  any  provision  of  the  Federal 

'  Board  of  Improvement  v.  School  Constitution.  Covington  v.  Kentucky, 
District,  56  Ark.  354,  360,  citing  text;   173  U.  S.  231. 

Ahem  v.  Texarkana  Impt.  Dist.,  69  Lands  purchased  by  a  city  within 
Ark.  68,  73;  Hall  v,  Marysville,  19  the  limits  of  another  city  to  obtain 
Cal,  391;  People  v.  Shearer,  30  Cal.  gravel  for  constructing  and  repairing 
645;  People  v.  Doe,  36  Cal.  220;  Low  the  streets  and  used  for  that  purpose 
V.  Lewis,  46  Cal.  549;  West  Hartford  are  held  for  a  public  use,  and  are  not 
V.  Hartford  Water  Com'rs,  44  Conn,  subject  to  taxation  in  the  absence  of 
360;  State  v.  Kilbum,  81  Conn.  9;  positive  statutory  provision.  Somcr- 
Atlanta  v.  First  Presbyterian  Church,  ville  v.  Waltham,  170  Mass.  160.  If 
86  Ga.  730,  736;  People  v.  Salomon,  51  title  to  property  is  vested  in  the  mu- 
111.37;  Fort  Dodge  v.  Moore,  37  Iowa,  nicipality  by  proceedings  under  the 
388;  Baltimore  County  v.  Maryland  law  of  eminent  domain  before  a  tax 
Hospital  for  Insane,  62  Md.  127,129,  against  it  becomes  a  lien,  a  tax  as- 
Quoting  text;  Boston  v.  Boston  A  sessed  against  the  owner  or  the  prop- 
A.  R.  Co.,  170  Mass.  95,  99;  Somer-  erty  prior  thereto  cannot  be  collected, 
ville  V.  Waltham  170  Mass.  160;  So  neld  where  the  tax  was  assessed  as 
Miller  v.  Fitchburg,  180  Mass.  32,  37;  of  January;  the  title  to  the  property 
Lancy  v,  Boston,  186  Mass.  128;  Mil-  vested  in  the  city  in  July,  the  asseas- 
ford  Water  Co.  v.  Hopkinton,  192  ment  roll  was  confirmed  in  August, 
Mass.  491,  495;  Big  Rapids  v,  Mecosta  and  by  statute  the  tax  became  a  lien 
County,  99  Mich.  351,  352,  quoting  in  October.  Buckhout  v.  New  York 
text;  State  v.  Gaffney,  34  N.  J.  L.  131 ;  aty,  176  N.  Y.  363.  369. 
Green  v.  Hotaling,  44  N.  J.  L.  347,  In  New  York,  it  is  held  that  a 
aflf'd  46  N,  J.  L.  207;  Newark  v.  Clin-  private  corporation  organized  pursu- 
ton,  49  N.  J.  L.  370;  Camden  Coimty  ant  to  statute,  which  has  contracted 
V.  Washington  Township,  60  N.  J.  L.  to  furnish  a  town  or  village  vnth  water 
367,  369;  Trustees  of  Public  Schools  facUities  for  an  agreed  compensation, 
v.  Trenton,  30  N.  J.  Eq.  667 ;  Roches-  is  not  a  governmental  agency,  and  its 
ter  V,  Rush,  80  N.  Y.  302;  People  property  is  subject  to  taxation  under 
V,  Brooklyn  Board  of  Assessors,  111  a  general  statutory  provision.  People 
N.  Y.  505,  511,  citing  text;  Matter  of  t?.  Forrest,  97  N.  Y.  97.  But  in  Massa- 
Hamilton,  148  N.  Y.  310;  People  v.  chuseUs  a  different  view  appears  to  be 
Buffalo,  63  N.  Y.  App.  Div.  563.  566;  adopted  and  such  property  is  not  sub- 
Piper  17.  Singer,  4  Serg.  &  R.  (Pa.)  354;  ject  to  taxation  in  the  absence  of  posi- 
Ene  County  v.  Erie,  113  Pa.  360;  tive  legislation.  Milford  Water  Co.  r. 
Nashville  v.  Smith,  86  Tenn.  213;  Hopkinton,  192  Mass.  491.  This  is 
Smith  V.  Nashville,  88  Tenn.  464;  also  the  rule  as  to  railroad  prot^y  in 
Springville  v,  Johnson,  10  Utah,  351.     Massachusetts.    Worcester  v.  Western 

Load  law  determines  the  construe-  R.  Co.,  4  Mete.  (Mass.)  564;  Boston 
tion  of  statutory  power  to  tax  property  v,  Boston  &  A.  R.  Co.,  170  Mass.  95. 
or  to  levy  a  special  assessment  as  ap-  A  city  corporation  cannot  tax  a  bank 
plicable  or  inapplicable  to  municip^  wholly  owned  by  the  State,  though 
property,  and  the  Federal  courts  are  there  be  no  express  provision  exempt- 
hound  by  the  decisions  of  the  State  ing  the  property  of  the  bank  from  tax- 
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and  of  its  political  subdivisions  from  taxation  does  not  result  from 
any  want  of  power  in  the  legislature  to  subject  such  property  to 
taxation.  The  State  may,  if  it  sees  fit,  subject  its  property  and  the 
proper^  owned  by  its  municipal  divisions  to  taxation  in  common 
with  other  property  within  its  territory.*  Hence,  the  general  rule  is 
sometimes  modified  and  the  property  of  municipal  corporations 
held  for  public  purposes,  particularly  when  situated  beyond  the 
municipal  limits,  is  subjected  by  express  provision  to  general  taxa- 
tion by  the  municipality  or  taxing  authorities  having  jurisdiction 
of  the  locus  where  the  property  b.^  It  is  also  to  be  observed  th^t, 
when  property  is  held  by  a  municipal  corporation  for  purely  private 
purposes,  and  is  not  devoted  to  or  used  or  intended  to  be  used,  for 
public  purposes,  it  has  been  held  that  it  is  not  excepted  from  the 
operation  of  the  general  statutory  provisions  providing  for  the  tax- 


ation. Nashville  v.  Bank  of  Tenn., 
1  Swan  (Tenn.),  269. 

Express  statutory  exemptions  of  mu- 
nicipai  property  are  frequently  found. 
TTius,  in  Augusta  v.  Augusta  Water 
District,  101  Me.  148,  it  was  held  that 
a  water  district  created  by  statute  to 
supply  the  inhabitants  of  a  city  with 
water,  is  a  public  municipal  corpora- 
tion within  the  meaning  of  a  statute 
which  exempts  "the  property  of  any 
public  mumcipal  corporation  of  this 
State  appropriated  to  public  uses," 
and  that  the  water  plant  of  the  dis- 
trict is  tiiereby  relieved  from  taxation 
by  the  city  in  which  it  is  situated. 

In  New  Jersey,  a  statute  exempted 
"  the  property  of  .counti^,  townships, 
cities,  and  borouphs  of  this  State."  It 
was  held  that  this  provision  exempted 
the  property  of  counties  and  cities,  al- 
thou^  situated  beyond  the  coimty 
or  city  limits.  Camden  County  v. 
Washington  Township,  60  N.  J.  L. 
367;  Perth  Amboy  v.  Barker.  74  N.  J. 
L.  127  (city  water  works).  Real  estate 
held  by  municipalities  is  also  exempt 
under  this  express  provision,  although 
not  used  for jpttblic  purposes.  Camden 
County  17.  Washington  Township,  60 
N.  J.  L.  367;  Newark  v,  Belleville,  61 
N.  J.  L.  455;  Hackettstown  v.  Mt. 
Olive,  63  N.  J.  L.  191. 

A  statute  of  Massachusetts  exempted 
from  taxation  "the  property  of  the 
Commonwealth,  except  real  estate  of 
which  the  Commonwealth  is  in  pos- 
session under  a  mortgage  for  condi- 
tion broken."  It  was  held  that  land 
belonging  to  the  Commonwealth,  for 


which  the  Commonwealth  had  given 
bond  for  a  deed,  and  which  was  in  the 
possession  of  the  obligee,  who  would 
oecome  entitled  to  a  deed  upon  pay- 
ment of  the  purchase  money,  and  who 
had  erected  Duildings  on  the  land  and 
did  business  there,  was  not  subject  to 
taxation.  Corcoran  v.  Boston,  185  Mass. 
325.  A  New  Jersey  statute  which  de- 
clared that  "all  lands  the  property  of 
any  county  and  all  lands  the  property 
of  any  taxing  district  which  are  situ- 
ated within  the  limits  of  anv  other 
taxing  district,"  should  be  subject  to 
taxation  held  to  be  unconstitutional 
as  special  legislation.  Essex  County 
Park  Com'n  v.  West  Orange,  77  N.  j. 
L.  676;  73  Atl.  Rep.  511,  rev'g  75 
N.  J.  L.  376. 

Under  the  provision  of  the  New 
York  tax  law  exempting  from  taxation 
property  of  municipalities  "held  for  a 
public  use,"  a  bequest  to  a  munici- 
pality to  construct  a  library  building 
IS  exempt  from  collateral  inheritance 
or  transfer  tax,  —  that  tax  being  only 
imposed  on  bequests  to  corporations 
not  "  exempted  by  law  from  taxation." 
Matter  of  ThraU,  157  N.  Y.  46,  modi- 
fying 30  N.  Y.  App.  Div.  271. 

»  Trustees  of  Public  Schools  v. 
Trenton,  30  N.  J.  Eg.  667;  Matter  of 
Hamilton,  148  N.  Y.  310;  People  v. 
Buffalo,  63  N.  Y.  App.  Div.  663,  667. 

»  People  V.  Hess,  167  N.  Y.  42; 
Rochester  v.  Coe,  25  N.  Y.  App.  Div. 
300;  People  v.  Duryea,  69  N.  Y.  App. 
Div.  488;  People  v.  De  Witt,  69  N.  Y. 
App.  Div.  493. 
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ation  of  property,  and  is  subject  to  be  taxed  in  the  same  manner  as 
the  property  of  individuals.* 

§  1397  (774).  Same  Snbject.  Kentucky  DecisionB.  —  The  view 
just  expressed  did  not,  however,  receive  at  first,  in  its  full  extent, 
the  sanction  of  the  Court  of  Appeals  in  Kentucky.  Under  the  stat- 
ute laws  of  that  State,  there  was  no  express  exemption  of  municipal 
property  from  taxation^  and  the  State,  for  State  revenue,  assessed 
against  the  city  of  Louisville  a  large  amount  of  property,  including 
the  city  hall,  market-houses,  fire-engines,  wharves,  &c.,  and  the 
case  presented  the  question  whether  the  property  was  or  was  not 
exempt,  by  implication,  from  taxation  by  the  State.  And  the  judg- 
ment of  the  court  was,  that  whatever  property  was  used  and  held 
by  the  city  for  carrying  on  its  municipal  government,  or  was  neces- 
sary or  useful  for  fliat  purpose,  was  not  taxable  by  the  State,  and 
this  would  include  public  buildings,  prisons,  and  property  dedi- 
cated to  charity;  but  that  whatever  is  not  so  used,  but  is  owned  by 
the  city  in  its  "social  or  commercial  capacity,*'  and  for  its  own 
profit,  such  as  vacant  lots,  market-houses,  fire-engines,  and  the  like, 
is  subject  to  taxation.'    But  the  views  so  expressed  by  the  Court  of 

»  Ft.  Smith  School  Dist.  v.  Howe,  property  situate  in  this  Territory  is 
62  Ark.  481;  Bonner  v.  St.  Francis  taxable,  except  .  .  .  property  owned 
Levee  Diat.,  77  Ark,  519,  522;  Essex  by  this  Territory,  or  any  county, 
County  V.  Salem,  153  Mass.  141;  city,  or  school  district."  The  court 
Newark  v.  Clinton,  49  N.  J.  L.  370;  hela  that  it  was  exempt  from  taxa- 
Qark  V.  Sprague,  113  N.  Y.  App.  Div.  tion  and  that  the  levy  of  taxes  and 
645.  Lands  purchased  by  a  county  to  the  sale  therefor  were  void.  The  ex- 
enlarge  a  jail  and  jail  grounds,  but  let  emption  was  sustained  on  the  general 
for  private  purposes  and  a  source  of  principle  that  the  Uuad  was  not  sub- 
income  to  the  county,  are  taxable  un-  ject  to  taxation  in  the  absence  of  a 
der  a  general  statute  by  the  city  within  positive  legislative  enactment  as  well 
which  the  lands  are  situated.  Essex  as  under  the  express  statutory  ex- 
County  V.  Salem,  153  Mass.  141.     In   emption. 

Pennsylvania^  it  is  held  that  property  Under  the  Code  of  /ou>a,  exempting 
yielding  a  revenue  is  liable  to  taxation  from  taxation  the  property  of  incoi^ 
—  under  the  statute  of  that  State  —  al-  porated  towns  "  devoted  entirely  to 
though  owned  by  a  municipaiitv  and  public  use  and  not  held  for  pecuniary 
used  for  public  purposes.  Erie  Ciounty  profit,"  lots  devised  in  trust  for  the 
V,  Erie  Water  Com*rs,  113  Pa.  368;  use  and  benefit  of  a  town  for  the  im- 
Sewickley  v.  Sholes,  118  Pa.  165.  To  provement  of  a  public  park  were  held 
warrant  such  a  result  the  legislative  to  be  for  pecuniary  profit,  and  subject 
intention  ought,  we  think,  to  be  plain  to  taxation;  but  qiusret  Mitchell ville 
and  unmistakable.  v.  Polk  County,  64  Iowa,  554. 

In  Springville  v,  Johnson,  10  Utah,  *  Louisville  v.  Commonwealth,  1 
351,  a  tract  of  land  containing  900  Duvall  (Ky.),  295.  The  author,  with 
acres,  within  the  city  limits,  was  deference  to  the  learned  court,  ven- 
owned  by  the  city  and  was  rented  tures  to  observe  that,  in  his  judgment, 
as  pasturage  for  cattle  and  yielded  the  exemption  should  have  been  ex- 
a  revenue.  It  was  assessed  for  county  tended  to  all  the  propertv.  Municipal 
and  territorial  taxes,  although  bv  corporations  are  not  usually  allowed  to 
statute    it    was   provided    that    "aU  hold  or  deal  in  property  directly  for 
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Appeals  of  Kentucky  have  since  been  modified.  By  the  Constitu- 
tion of  that  State^  it  is  provided  that  "public  property  used  for 
public  purposes"  shall  be  exempt  from  taxation/  In  considering 
the  application  and  effect  of  thb  constitutional  provision  the  court 
at  first  held  that  the  words  "for  public  purposes"  had  the  same 
meaning  as  the  phrase  "for  governmental  purposes,"  and  that 
therefore  the  Constitution  did  not  exempt  from  taxation  for  State 
and  county  purposes,  the  water  works  of  a  municipality  used  to  sup- 
ply the  municipality  and  its  inhabitants  with  water,  these  works 
not  being  property  used  for  governmental  purposes.'  In  other 
and  later  cases  the  court  reconsidered  the  reasoning  in  its  earlier 
decisions,  and  held  that  fire  department  property  of  a  city,  includ- 
ing engine  houses,  grounds  for  the  same,  fire  engines,  .hose  reels, 
hook  and  ladder  wagons,  hose  and  necessary  horses,^  and  also  the 
public  parks,*  of  a  city  are  "public  property  used  for  public  pur- 
poses" within  the  meaning  of  the  constitutional  exemption  and 
consequently  not  subject  to  taxation  by  the  State  or  county.  Further 
consideration  of  the  question  by  the  court  resulted  in  a  complete 
reversal  of  its  original  decision,  and  it  is  now  properly  held  that  the 


profit;  and  this  is  not  the  purpose  for 
which  authority  is  given  to  erect 
market-houses  or  wharves,  or  to  pur- 
cliase  and  own  fire-engines.  Of  course 
the  State  might  provide  for  the  taxar 
ticm  of  property  owned  by  its  munici- 
palities, but  its  revenue  laws  should 
not  be  construed  to  extend  to  such 
property  unless  the  legislative  inten- 
tion to  that  effect  be  manifest.  See 
People  V.  McCreery,  34  Cal.  432; 
Doyle  V.  Austin,  47  Cal.  353;  Nash- 
ville V.  Bank  of  Tenn.,  1  Swan  (Tenn.), 
269.  School  property  held  in  trust  by 
a  school  board  /or  the  use  of  the  State, 
being  State  property,  does  not  require 
an  exception  in  the  law  to  exempt  it 
frcHn  assessment  for  street  improve- 
ments. Louisville  v.  Leatherman,  99 
Ky.  213.  A  similar  ruling  was  made 
as  to  a  9chool  of  reform  created  under 
special  statute,  and  used  as  one  of  the 
agencies  of  the  State.  Louisville  v, 
McNaug^ten  (Ky.),  44  S.  W.  Rep. 
380. 

»  Ky.  Const.  1890,  §  170.  This 
constUtUional  provision  does  not  oper- 
ate to  exempt  propertjr  used  for  pub- 
lic purposes  from  liability  to  special 
assessments,  and  the  legislature  may 
provide  that  property  of  the  State, 
or  property  held  m  trust  for  the  pub- 


lic use  of  the  State,  may  be  specially 
assessed  by  a  city  for  the  expense  of  a 
public  improvement.  Hager  v.  Cast, 
119  Ky.  502.  See  also  Louisville  v, 
McNaughten  (Ky.).  44  S.  W.  Rep.  380. 

*  Commonwealtn  v.  Makibben,  90 
Ky.  384;  Clark  v.  Louisville  Water 
Co.,  90  Ky.  515;  Newport  v.  Common- 
wealth, 106  Ky.  434;  Covington  v. 
Commonwealth,  107  Ky.  680,  aff'd 
173  U.  S.  231.  See  also  Negley  t\ 
Henderson  (Ky.),  69  S.  W.  Rep. 
19.  In  so  holding  the  court  also 
held  that  the  franchise  or  privilege 
of  a  city  for  water  purposes  is  taxa- 
ble for  State  and  county  purposes 
in  the  same  manner  as  similar  fran- 
chises or  privileges  of  individuals 
under  State  laws  imposing  a  tax 
thereon.  Newport  v.  Commonwealth, 
106  Ky.  434. 

■  Owensboro  v.  Commonwealth,  105 
Ky.  344,  modifying  Louisville  v.  Com- 
monwealth, 1  Duvall  (Ky.),  295.  The 
court  cited  the  text  of  previous  edi- 
tions of  this  treatise  and  recognized 
the  justice  of  the  author's  criticism  of 
its  earlier  decision. 

*  Owensboro  v.  Commonwealth,  105 
Ky.  344;  Louisville  Park  Com'rs  v. 
PriM,  127  Ky.  460,  466. 
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words  "for  public  purposes'*  in  the  constitutional  exemption  from 
taxation  have  the  meaning  which  they  are  to  receive  in  construing 
the  provision  of  the  Constitution  which  declares  that  taxes  shall  be 
levied  and  collected  "  for  public  purposes,"  *  that  property  acquired 
with  the  taxes  thus  levied  and  collected  should  be  regarded  as  ac- 
quired and  used  for  public  purposes,  and  hence  that  municipal 
water  and  light  plants  are  "public  property  used  for  public  pur- 
poses," and  exempt  from  taxation  under  the  Constitution.' 

§  1398  (775).  Ooyemmental  InBtminentalities  not  Taxable. — 
It  is  settled  by  the  Supreme  Court  of  the  United  States  that  the 
general  government  has  no  authority  to  tax  the  means  and  instru- 
mentalities employed  by  a  State  in  conducting  its  governmental 
operations,  and  discharging  its  public  duties.'  In  so  far  as  miL- 
nicipalities  are  agencies  of  the  State,  the  principle  referred  to  ex- 
tends to  them,  and  so  it  has  been  decided  by  that  court,  where 
the  point  involved  was  the  right  of  Congress  to  tax  the  income  or 
properly  of  a  municipal  corporation.*  The  question  arose  in  this 
way:  The  city  of  Baltimore,  under  legislative  authority,  issued  its 
bonds  for  a  large  amount,  and  made  a  loan  of  the  proceeds  to  the 
railroad  company  defendant,  taking  a  mortgage  upon  the  road  and 
franchises  to  secure  the  loan.  The  interest  thus  secured  the  United 
States  sought  to  tax  under  the  Internal  Revenue  Act*  The  court 
held  that  the  tax  could  not  be  collected;  that  the  nature  of  munici- 

^  Const.  Ky.  1890,  §  171.  tion  in  this  respect,  saying:    "It  is 

'  Frankfort  V.  Commonwealth  (Ky.),  obvious  that  taxation  on  the  interest 
94  S.  W.  Rep.  648  (bonds  of  dectnc  [from  municipal  securities]  would  oper- 
li^t  company  received  by  city  as  ate  on  the  power  to  borrow  before  it  is 
price  of  mumcipal  plant  sold);  Com-  exercised,  and  would  have  a  sensible 
monwealth  v.  Paducah,  126  Ky.  77  (fire  influence  on  the  contract,  and  that  the 
apparatus,  electric  U^t  plant,  &c.).         tax  in  question  is  a  tax  on  the  power 

'  Collector  v.  Day,  11  Wall.  (U.  S.)  of  the  States  and  their  instrumentah- 
113;  ante,  §  1355.  ties  to  borrow  mon^  and  consequently 

^  United  States  v.  Baltimore  &  O.  repugnant  to  the  Constitution.^'  By 
R.  Co.,  17  Wall.  (U.  S.)  322.  The  in-  statute  of  lUinoia  all  applicants  to 
come  tax  portion  of  the  Federal  rev-  whom  licenses  to  sell  liquor  in  the 
enue  Act  of  1894^  contained  the  pro-  city  of  Chicago  were  granted  were  re- 
vision ''  that  nothing  herein  contamed  quired  to  give  bond.  Two  such  bonds 
shall  apply  to  States,  counties,  or  mu-  were  given  as  required  by  the  State 
nicipsJities."  In  Pollock  v.  Farmers'  statute,  but  the  applicant  failed  to 
Loan  &  Trust  Co.,  157  U.  S.  429,  586  affix  thereto  United  States  revenue 
(Income  Tax  case),  it  was  contended  stamps.  It  was  held  that,  as  in- 
that  although  the  property  or  reve-  strumentalities  df  government,  these 
nues  of  the  States  or  their  instrumen-  bonds  were  not  taxable  under  the 
talities  could  not  be  taxed  under  said  Federal  war  revenue  Acts.  Ambroaini 
Act,  nevertheless  the  income  derived  by  v.  United  States,  187  U.  S.  1. 
others  from  State,  county,  and  mum-  *  Sec.  122  of  the  Act  of  1862  a^ 
cipal  securities  could  be  taxed.  The  amended  in  1864. 
court  held  that  there  was  no  distino- 
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pal  corporations  was  such,  and  such  was  their  relation  to  the  State 
in  the  business  of  municipal  rule,  that  they  partook  of  the  State's 
exemption  from  the  power  of  the  general  government  to  tax  its 
agencies  and  instrumentalities;  and  that,  as  respects  the  transaction 
out  of  which  the  case  before  the  court  arose,  the  city  was  acting 
within  the  scope  of  its  public  or  municipal  duties  as  an  arm  of  the 
State,  which  might,  if  it  had  so  chosen,  have  compelled  the  city, 
against  its  assent  or  that  of  its  citizens,  to  have  laid  a  tax,  and  made 
an  appropriation  of  the  proceeds  to  the  railroad  company.*  But 
freedom  from  taxation  by  the  Federal  government  is  limited  to 
those  agencies  and  instrumentalities  of  the  State  which  are  of  a 
stricdy  governmental  character;  if  the  State  engages  in  business  of 
a  private  nature  that  business  is  not  withdrawn  from  the  taxing 
power  of  the  nation.' 

§  1399.  Taxation  of  Stote  and  Municipal  Bonda.  —  The  bonds 
of  States  and  of  municipal  corporations  are  very  frequently  de- 
clared by  the  statutes  authorizing  their  issue,  to  be  exempt  from 

>  United  States  v,  Baltimore  &  O.  seem,  in  the  author's  judgment,  to  be 
R.  Co.,  17  Wall.  (U.  S.)  322.  The  no  ground  for  asserting  a  distinction 
following  is  an  extract  from  the  opin«  and  holding  such  property  liable  to 
•  ion  of  the  court :  "  We  admit  the  propo-  taxation.  AfUSf  §  982  et  aeq.  Of  course,  if 
sition  of  the  coimsel  that  the  revenue  a  corporation  is  acting  purely  as  a  ''  pri- 
must  be  municipal  in  its  nature  to  vate  trustee/'  an  exemption  from  taka- 
entitle  it  to  the  exemption  claimed,  tion  could  not  be  claimed.  Ante,  §  336. 
Thus,  if  an  individual  should  make  the  Index  —  Trustees  and  Trust  Proper^. 
city  of  Baltimore  his  agent  and  trustee  Inasmuch  as  Territories  organized 
to  receive  funds,  and  to  distribute  under  act  of  Congress,  usually  called 
them  in  aid  of  science,  literature,  or  the  "Organic  Act,"  are  instrumen- 
the  fine  arts,  or  even  for  the  relief  of  talities  of  the  United  States  for  the 
the  destitute  and  infirm,  it  is  quite  po&-  government  of  the  inhabitants  of  the 
able  that  such  revenues  would  be  sub-  territory,  bonds  of  such  territoi^  issued 
ject  to  taxation.  The  corporation  by  it  or  by  its  public  or  municipal  coiv 
would  therein  depart  from  its  munici-  porations  under  the  authority  con- 
pal  character,  and  assume  the  position  terred  by  the  Oi^ganic  Act  would  seem 
of  private  trustee.  It  would  occupy  a  to  the  author  upon  the  authority 
place  which  an  individual  could  oo-  of  Pollock  v\  Farmers'  Loan  &  Trust 
cupy  with  equal  propriety.  It  would  Co.,  157  U.  S.  429,  583,  586,  and 
not,  in  that  action,  be  an  auxiliary  or  Grether  v,  Wright,  75  Fed.  Rep.  742, 
servant  of  the  State^  but  of  the  mdi-  to  stand,  as  respects  exemption  from 
vidual  creating  the  trust.  There  is  taxation  bv  the  States,  upon  the  same 
nothing  of  a  governmental  character  footing  as  bonds  issued  by  the  United 
in  such  a  position.  It  is  not  necessar]^.  States,  and  not  therefore  taxable  by 
however,  to  speculate  upon  hypotheti-  the  States  without  the  assent  of  Con- 
cal  cases.  We  are  clear  in  the  opinion  pess.  But  the  point  yet  remains  to 
that  the  present  transaction  is  within  be  settled  by  adiudication. 
the  range  of  the  mimicipal  duties  of  ^  South  Carolina  v.  United  States, 
the  city,  and  that  the  tax  cannot  be  199  U.  S.  437,  aff'g  39  Ct.  of  Qaims 
collectea."  Rep.  257.    In  this  case  it  was  held  that 

But  as  to  property  held  by  a  city  State  dispensaries  were  subject  to  the 
for  public  objects,  or  upon  charitable  payment  of  the  internal  revenue  tax 
trusts  of  a  public  nature,  there  would  on  the  sale  of  liquor. 
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taxation.  But  independently  of  such  an  express  declaration  of  ex- 
emption, they  are  not  necessarily  or  inherently  exempt  therefrom.' 
It  has  been  said  that  a  State  may  tax  any  of  its  creditors  within  its 
jurisdiction  for  the  debt  due  to  him  by  it,  and  may  regulate  the 
amount  of  the  tax  by  the  rate  of  interest  the  debt  bears,  if  its  prom- 
ise be  left  unchanged.  A  tax  thus  laid  impairs  no  obligation  as- 
sumed.   It  leaves  the  contract  untouched.'    Within  this  principle 


^  When  there  is  no  constitutional 
prohibition,  a  statutory  provision  in 
force  at  the  time  of  the  issuance  of 
bonds  that  they  shall  be  exempt  from 
taxation,  constitutes  a  contract  with  the 
holder  of  the  bonds  which  cannot  be 
impaired  by  subsequent  legislation. 
Newark  City  Bank  v.  Assessor,  30  N.  J. 
Law,  13;  Merchants*  Ins.  Ck).  v.  New- 
ark, 54  N.  J.  Law,  138,  141.  In  New 
Jerseif  it  has  been  held  that  statutory 
provisions  conferring  authority  on 
municipal  corporations  to  exempt 
from  taxation  Donds  issued  by  them 
were  abrogated  by  the  constitutional 
amendments  of  1875.  Merchants' 
Ins.  Co,  V.  Newark,  54  N.  J.  Law,  138, 
141;  Jersey  City  v.  North  Jersey  St. 
R.  Co.  (N.  J.  Law),  73  Atl.  Rep. 
609.  A  statute  authorizing  the  issue 
of  county  bonds,  held  to  be  not 
unconstitutional  because  it  contained 
a  provision  declaring  the  bonds  ex- 
empt from  taxation.  Ltmiberton  Imp. 
Co.  V,  Robeson  County.  146  N.  Car. 
353.  The  court  declared  that  whether 
the  bonds  could  be  exempt  from  taxa- 
tion could  only  be  determined  when 
some  portion  of  them  was  found  in  the 
possession  and  ownership  of  a  citizen 
of  the  State,  who  refused  to  list  and  pay 
taxes  on  them. 

A  statutory  exemption  from  taxa- 
tion of  State  or  mumcipal  bonds  only 
operates  wUhin  the  limits  of  the  State 
by  which  the  law  is  enacted.  A  State 
may  tax  the  stocks,  bonds,  or  certifi- 
cates of  public  debt  issued  by  other 
States  or  by  municipalities  in  other 
States,  although  they  are  exempt  from 
taxation  by  the  law  of  the  States  issu- 
ing them,  provided  they  are  owned  by 
citizens  or  residents  of  the  State  exer- 
cising the  power  of  taxation.  Bona- 
parte V,  Tax  Court,  104  U.  S.  592; 
Appeal  Tax  Court  v.  Patterson,  50 
Ud.  354,  aff'd  104  U.  S.  592;  Appeal 
Tax  Court  v.  Gill,  50  Md.  377;  Bona- 
parte V.  Baltimore,  63  Md.  465;  Webb 
V,  Burlington,  28  Vt.  188.    State  Tax 


on  Foreign  Held  Bonds,  15  Wall.  300, 
asserting  that  the  power  of  taxation 
of  a  State  is  limited  to  persons,  prop- 
erty, or  business  within  her  junsdio- 
tion  and  that  all  taxation  must  relate 
to  one  of  these  subjects.  The  State's 
power  of  taxation  \s  limited  to  persons, 
business,  or  property  within  its  juris- 
diction, and  to  tax  property  outside 
of  the  State  and  not  within  its  juris- 
diction is  to  take  property  without 
due  process  of  law.  Delaware  Rail- 
road Tax,  Re  18  WaU.  (U.  S.)  206; 
Louisville  &  J.  Ferry  Co.  v,  KentucW, 
188  U.  S.  385;  Delaware,  L.  &  W.  R.  R. 
Co.  V.  Pennsylvania,  198  U.  S.  341; 
Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194;  People  v. 
Equitable  Trust  Co.,  96  N.  Y.  387,  393. 
•  Per  Mr.  Justice  Strong  in  Murray 
V.  Charleston,  96  U.  S.  432,  445.  But 
in  Murray  v.  Charleston,  supra,  it  was 
held  by  the  court  that  an  ordinance 
of  a  city  directing  that  the  tax  levied 
be  deducted  from  the  interest  payable 
on  the  city  bonds,  was  unconstitu- 
tional as  impairing  the  obligation  of 
the  contract.  See  also  Hartman  v. 
Greenhow,  102  U.  S.  672,  683;  An- 
toni  V,  Greenhow,  107  U.  S.  769,  795. 
But  under  a  statute  of  Pennsylvania, 
the  city  treasurer  is  required  to  deduct 
and  retain  the  State  tax  on  munici- 
pal bonds  held  by  a  resident  of  the 
State.  This  statute  was  sustained  in 
Pennsylvania  as  constitutional.  Com- 
monwealth V,  Martin,  107  Pa.  185; 
Wilkes-Barre  Dep.  &  Sav.  Bank  v. 
Wilkes-Barre,  148  Pa.  601.  In  Murray 
V.  Charleston,  supra,  the  court  expressed 
doubt  whether  a  statute  authorizing 
the  taxation  of  "property"  was  in- 
tended to  empower  a  city  to  tax  for 
its  own  benefit  the  debts  (in  that  case 
in  the  form  of  bonds)  it  might  owe  to 
its  creditors.  But  the  State  court  had 
sustained  the  power  to  tax  the  bonds 
thereunder,  and  the  Supreme  Court  of 
the  United  States  had  no  authority  to 
review  its  decision  on  that  point. 
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State  bonds  held  by  residents  of  the  State  by  which  they  are  issued 
may  be  taxed  by  the  State,  or  by  its  authority,  if  there  be  no  con- 
tract with  the  holder  exempting  them  from  taxation/  Similarly, 
if  there  is  no  such  contract,  the  bonds  of  a  city  or  other  municipal 
corporation  are  subject  to  taxation  by  the  State  or  by  other  mu- 
nicipal corporations  pursuant  to  statutory  authority,^  or  by  the  city 
by  which  they  are  issued.'  But  the  power  of  a  State,  or  of  a  mu- 
nicipal corporation  acting  under  statutory  authority,  to  tax  the 
bonds  issued  by  the  State  or  a  city  depends  upon  the  residence  of  the 
holder  of  the  bonds  being  within  the  jurisdiction  of  the  taxing  au- 
thority. If  the  holder  of  the  bonds  be  not  a  resident  within  the 
jurisdiction  of  the  taxing  power,  the  bonds  are  not  subject  to  taxa- 
tion by  it,*  unless  possibly  in  cases  where  the  bonds  have  an  actual 
situs  within  such  State  and  are  protected  by  its  laws.  But  it  has 
been  held  that  express  statutory  authority  is  essential  to  the  valid- 
ity of  a  tax  imposed  by  a  city  of  the  State  upon  State  bonds  ^  or  upon 
its  own  bonds  in  the  hands  of  a  resident* 


*  People  V,  Home  Ins.  Co.,  29  Cal. 
633;  Hall  v.  Middlesex  Cotinty,  10 
Allen  (Mass.),  100;  People  t?.  Com'rs  of 
Taxes,  76  N.  Y.  64,  77;  Champaign 
Coimty  Bank  v.  Smith,  7  Ohio  St.  42; 
Commonwealth  v.  Maury,  82  Va.  883; 
Commonwealth  v.  Larkin,  84  Va.  617; 
Cuthbut  V.  Conunonwealth,  86  Va. 
899. 

«  Western  Assur.  Co.  v.  Halliday, 
126  Fed.  Rep.  267;  State  v.  Board  of 
Assessors,  111  La.  982,  1004;  HaU  v. 
Middlesex  Comity,  10  Allen  (Mass.), 
100;  People  v.  Com'rs  of  Taxes,  76 
N.  Y.  64,  76;  Commonwealth  v.  Mar- 
tin, 107  Pa.  186;  Commonwealth  v. 
Chester,  123  Pa.  626;  Wilkes-Barre 
Dep.  &  Sav.  Bank  v.  Wilkes-Barre, 
148  Pa.  601. 

'  Bank  of  Russellville  v,  Russell- 
ville  (Ky.),  118  S.  W.  Rep.  921. 

*  Murray  v.  Charleston,  96  U.  S. 
432;  DeVignier  v.  New  Orleans,  16 
Fed.  Rep.  11;  Baltimore  v.  Hussey,  67 
Md.  112;  State  Tax  on  Foreign  Held 
Bonds,  Re,  16  WaU.  (U.  S.)  300. 

In  Missouri  it  has  been  held  that 
if  municipal  bonds  are  sent  to  another 
State,  and  kept  there  for  safe  keeping, 
and  not  for  the  purpose  of  avoiding 
taxation,  they  cannot  be  taxed  in 
Missouri  although  owned  by  a  resident 
of  the  State.  State  v.  Howard  Ck>unty 
Court,  69  Mo.  464;  VaUe  v.  Ziegler,  84 
Mo.  214,  218.    But  quaret 

'  Augusta  V.  Dunbar,  60  Ga.  387; 


Miller  v,  Wilson,  60  Ga.  606;  Penick 
V.  Foster,  129  Ga.  217. 

•  Macon  v.  Jones,  67  Ga.  489;  Pen- 
ick V.  Foster,  129  Ga.  217,  223.  Stat- 
utory authority  to  tax  "all  property, 
real  and  personal,  within  the  corpo- 
rate limits  of  the  city,"  was  construed 
as  not  sufficient  to  authorize  the  taxa- 
tion of  the  bonds  of  the  city  seeking 
to  enforce  the  tax.  Macon  v.  Jones,  67 
Ga.  489;  Penick  v.  Foster,  129  Ga. 
217.  Bonds  issued  under  special 
legislative  authority  bjr  a  State  or  city 
to  aid  in  the  construction  of  railroads, 
are  included  in  the  term  "public 
stocks"  in  a  taxing  statute,  and  are 
taxable  as  such.  Hall  v.  Middlesex 
County,  10  Allen  (Mass.),  100. 

In  People  v.  Home  Ins.  Co.,  29  Cal. 
633,  State  bonds  owned  by  a  foreign 
insurance  companvy  which  had  been 
deposited  with  a  bank  pursuant  to  a 
statute  regulating  foreign  insurance 
companies  doing  business  in  the 
State,  were  held  to  be  property  within 
the  State  within  the  meamng  of  a  tax 
law,  and  subject  to  taxation.  See  also 
Western  Assur.  Co.  v.  Halliday,  126 
Fed.  Rep.  267.  Bonds  owned  by  a 
foreign  insurance  company,  which  are 
deposited  with  the  insurance  com- 
missioner of  a  State,  pursuant  to 
statutes  regulating  the  right  of  the 
company  to  do  business  in  the  State, 
were  held  to  be  a  part  of  the  capital 
stock  of  the  company  invested  in  the 
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In  construing  constitutional  provisions,  either  expressly  or  by 
implication,  requiring  the  taxation  of  all  "property"  within  the 
territorial  limits  of  the  taxing  authority,  it  has  been  declared  that 
these  provisions  are  not  to  be  given  a  meaning  which  will  require 
the  taxing  of  public  property  or  of  any  of  the  lawful  instrumentali- 
ties of  government,  and  it  has  been  held  that  municipal  bonds,  issued 
as  evidences  of  a  loan  made  to  a  city  are  instrumentalities  of  the  gov- 
ernment which  creates  the  municipal  corporation,  and  that  these 
constitutional  provisions  do  not  require  that  taxes  be  levied  thereon 
as  a  oart  of  the  property  which  must  of  necessity  be  taxed.^ 

§  1400  (751).  Retrospective  Taxation;  Omitted  Property;  Under- 
valuation. —  The  legislature  may,  unless  restricted  or  controlled  by 

State  where  they  are  deposited,  and  Lauiaiana  constitutional  provisions  are 

to  be  included  within  the  statutory  to  be  found,  which  require  the  taxation 

definition    of    personal    property    re-  of  "all  property"  except  certain  enu- 

quired  to  be  returned  p^  the  com-  merated    property,    municipal    bonds 

pany  for  taxation.    Scottish  Union  &  not  being  mentioned  in  the  exception. 

Nat.  Ins.  Co.  v,  Bowland,  1%  U.  S.  611.  In  construing  these  constitutional  pro- 

In  People  v.  Com'rs  of  Taxes,  76  N.  Y.  visions,  the  court  pointed  out  that  mu- 

64,  77,  city   bonds   were   held  to  be  nicipai  bonds  had  never  been  taxed 

taxable  pursuant  to  statute  as  a  part  in  Louisiana;  that  a  literal  application 

of  the  capital  and  surplus  of  the  cor-  of  the  constitutional  provision  would 

poration  owning  them,  and  the  court  include  bonds  of  the  United  States, 

used  language  from  which  it  might  be  which  are  not  taxable  in  any  event; 

inferred  that  these  bonds  were  taxa-  and,  for  these  reasons,  it  held  that 

ble   under  any   general   authority   of  these  constitutional  provisions  should 

sufficient  scope  to  include  them.  not  be  construed  as  authorizing  or  re- 

^  Tlie  Constitution  of  Georgia  de-  quiring  the  taxing  of  municipal  bonds. 

Clares  that  "all  taxation  shall  be  uni-  State  v.  Board  of   Assessors.  35  La. 

form  upon  the  same  class  of  subjects.  An.  651;  State  v.  Board  of  Assessors, 

and  ad  valorem  on  all  propert^r  subject  111  La.  982.     But  in  Louisiana^  if  a 

to  be  taxed  within  the  territorial  limits  corporation   is  taxable  in    respect  of 

of  the  authority  levying  the  tax."    In  its  capital^  it  cannot  escape  liability 

a  case  in  which  it  was  sought  to  sub-  therefor,  either  wholly  or  m  part,  bo- 

ject  the  bonds  of  a  city  to  taxation  for  cause   its   capital,    or   some   portion 

State  and  county  purposes,  the  court  thereof,   is  invested  in   bonds   of  the 

held  that  a  city  is  an  instrumentality  United  StateSy  or  of  the  State^  which 

of  the  government  of  the  State;   that  are  exempt  from  taxation;  First  Nat. 

bonds  issued  by  a  municipal  corpora-  Bank  v.  Board  of  Reviewers,  41  La. 

tion  as  evidences  of  a  loan  made  to  it  An.    181 ;    or  in   exempt    cUy   bonds, 

are  instrumentalities  of  the  govern-  Home  Ins.  Co.  v.  Board  of  Assessors, 

ment  which  creates  the  municipal  cor-  42  La.  An.  1131;   Parker  v.  Sim  Ins. 

poration;  that  taxing  laws  will  not  be  Co.,  42  La.  An.  1172.    See  also  State 

so  construed  as  to  authorize  the  taxa-  v.  Board  of  Assessors,  47  La.  An.  1498. 

tion  of  such  instrumentalities  unless  But  see  Bank  of  Commerce  v.  New 

express  language  requires  it;   that  the  York  City,  2  Black  (U.  S.),  620;  Bank 

word  "property"  in  the  constitutional  Tax  Case,  2  Wall.  (U.  S.)  200;  Van 

provision  rrferred  to,  when  propwly  Allen  v.  Albany  Board  of  Assessors,  3 

construed,  did  not  require  the  taxing  Wall.  (U.  S.)  673;   Banks  v.  Mayor,  7 


of  public  property,  or  any  of  the  law-  Wall.  16.  26;  National  Bank  of  Louis- 

ful  instrumentalities   of  government;  ville  v.  Cfommonwealth,  9  Wall.  (U.  S.) 

and  hence  that  municipal  bonds  were  353.     Gray,  lim.  on  Taxing  Power, 

not    required    to   be   taxed    thereby.  §  755  et  seq.,  cites  the  State  and  Federal 

Penick  v.  Foster,   129  Ga.  217.     In  cases  on  tne  subject. 
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constitutional  provision,  authorize  a  municipality  to  levy  arid  col- 
lect retrospective  taxes  upon  property  which  was  subject  to  taxation  in 
past  years,  but  which  has  escaped  taxation  through  omission  from 
the  assessment  roll  or  otherwise;  and  for  this  purpase  the  munici- 
pality may  be  authorized  to  use  ihe  assessment  rolls  of  a  previous 
year.*    The  legislature  has  also  authority  to  re-^valve  and  re-assess 

^  Sturges  V.  Carter,  114  U.  S.  511 ;  ceed  by  all  proper  means  to  compel  the 
Vicksburg,  S.  &  P.  R.  CJo.  v.  Demiis,  performance  of  the  obligation.  No 
116  U.  S.  665;  Winona  &  St.  P.  Land  statutes  of  limitation  run  against  the 
Ck>.  V,  Minnesota,  159  U.  S.  526;  State,  and  it  is  a  matter  of  discretion 
Florida  Gent.  &  P.  R.  Co.  v.  Reynolds,  with  it  to  determine  how  far  into  the 
183  U.  S.  471 ;  Jackson  Lumber  Co.  v,  past  it  will  reach  to  compel  perform- 
McCrimmon,  164  Fed.  Rep.  759,  762;  ance  of  this  obligation."  An  assess- 
Fairfield  v.  People,  94  111.  244,  citing  ment  of  property  which  has  been 
text;  Galusha  v.  Wendt,  114  Iowa,  omitted  from  the  tax  rolls  of  previous 
597;  Municipality  No.  1  v.  Wheeler,  years  does  not  violate  the  principle  of 
10  La.  An.  745;  New  Orleans  v.  Poutz,  uniformity  of  taxation.  Its  tendency 
14  La.  An.  853;  State  v,  Louisiana  is  to  promote  imiformity.  Wilcox  v, 
Sav.  Bank  &  S.  D.  Co.,  32  La.  An.  Eagle,  81  Mich.  271.  In  the  absence 
1136;  Wilcox  v.  Eagle,  81  Mich.  271;  of  statutory  authority  therefor,  an 
Yazoo  &  M.  v.  R.  Co.  v.  Adams,  81  assessment  for  back  taxes  cannot  be 
Miss.  90,  114;  Adams  v,  Kuykendall,  made.  North  Carolina  R.  Co.  v.  Ala- 
83  Miss.  571;  St.  Louis  v.  Clemens,  52  mance,  77  N.  Car.  4;  Johnson  v,  Roy- 
Mo.  133;  Overing  v,  Foote,  43  N.  Y.  ster,  88  N.  Car.  194.  An  asseasmeni/or 
290,  294;  People  v.  Brooklyn  Assess-  rxut  years  upon  omitted  property  may 
ors,  92  N.  Y.  430;  Delaware  Div.  be  made  althou^  the  property  has 
Canal  Co.  v.  Commonwealth,  50  Pa.  psuased  out  of  existence,  or  out  of  the 
399;  Cross  v.  Milwaukee,  19  Wis.  509;  ownership  of  the  person  assessed,  or  out 
Flanders  v.  Merrimack,  48  Wis.  567,  of  the  assessment  district.  State  v. 
572;  Sanderson  v,  Herman,  108  W^is.  Pors,  107  Wis.  420.  See  also  Shelby 
662,  669.  County  v.  Mississippi  &  T.  R.  Co.,  16 

In  Florida  Cent.  &  P.  R.  Co.  v.  Lea  (Tenn.),  401,  410. 
Reynolds,  183  U.  S.  471,  aff'g  35  Fla.  In  Missouri  it  is  held  that  a  statu- 
626*  39  Fla.  243,  it  was  held  that  State  tory  limitation  upon  the  enforcement 
legislation  by  which  the  State  reaches  of  taxes  does  not  commence  to  run 
backward  and  collects  taxes  from  oer-  until  an  assessment  is  made.  Hence, 
tain  kinds  of  property  which  were  not  an  assessment  for  omitted  back  taxes 
collected  at  the  proper  time  through  is  not  barred  by  the  statute  until  stat- 
lack  of  statutory  authority,  or  through  utory  period  after  the  time  of  the  a»- 
a  misunderstanding  of  the  law,  or  sessment.  Omitted  taxes  of  1884  to 
from  neglect  of  the  assessors,  does  not  1889  were  levied  in  1890.  It  was  held 
violate  the  Federal  ConstUuHon,  Mr.  that  a  suit  which  was  begun  in  1893 
Justice  Brewer  said:  "It  must  be  re-  to  ^orce  payment  was  not  barred  by 
membered  that  taxes  are  not  debts  a  five  years'  limitation.  State  v.  Ful- 
in  the  ordinary  sense  of  the  term;  lerton,  143  Mo.  682.  See  also  State  v. 
that  they  are  the  enforced  proportional  Vogelsang,  183  Mo.  17.  In  Wisconsin 
contribution  of  persons  and  property,  it  was  held  that  an  act  passed  in  1862 
levied  by  the  authority  of  the  State  (made  necessary  to  avoid  difficulties 
for  the  support  of  the  government,  Rowing  out  of  previous  unconstitu- 
and  for  all  public  needs.  They  are  tional  taxation)  providing  for  the  re- 
obligations  of  the  highest  character,  assessment  of  taxes  of  1854,  1855, 1856, 
for  only  as  they  are  discharged  is  the  and  1857,  in  one  of  the  cities  of  that 
continued  existence  of  government  State,  was  constitutional.  Tallman 
possible.  They  are  not  cancelled  and  v.  Jamesville.  17  Wis.  71;  antSf  H  127- 
discharged  by  the  failure  of  duty  on  129,  948  and  notes;  post,  i  1469  and 
the  part  of  any  tribunal  or  officer,  cases  there  cited.  In  Kentucky  it  has 
legislative  or  administrative.  Pay-  been  held  that,  although  a  retrospec- 
ment  alone  discharges  the  obligation,  tive  assessment  may  not  be  expressly 
and  until  payment  the  State  may  pro-  authorized  by  statute,  it  may  be  made 
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property  which  in  preceding  years  has  been  grossly  undervalued; 
a  gross  undervaluation  of  property  is  within  the  principle  applica- 
ble to  an  entire  omission  of  property.^  And  an  assessment  of  back 
taxes,  with  the*  incidental  lien  upon  the  property  assessed,  has  been 
held  not  to  violate  any  constitutional  right  guaranteed  by  either 
State  or  Federal  Constitutions,  although  the  property  has  changed 
owners  since  the  year  for  which  the  taxes  are  levi«l.*  A  statute 
which  authorizes  the  assessment  of  property  for  the  back  taxes  is 
remedial  in  its  purpose  and  it  will  be  given  a  retraspective  effect  as 
conferring  power  to  assess  property  which  has  escaped  assessment 
for  certain  years  prior  to  its  enactment'     In  the  absence  of  any 


before  the  right  to  assess  and  collect 
taxes  is  barred  by  limitation.  Botto's 
Ext.  v.  Louisville,  117  Ky.  798;  Louis- 
ville &  J.  Ferry  Co.  v.  Commonwealth, 
108  Ky.  717  (rev'd  on  other  grounds, 
188  U.  S.  385).  See  also  Stone  v. 
Louisville  (Ky.),  67  S.  W.  Rep.  627. 

A  city  cannot  be  compelled  by 
mandamus  to  levy  taxes  for  past  years 
in  the  absence  of  statutory  authority 
therefor.  Milster  v.  Spartanburg,  68 
S.  Car.  26.  Where  a  tax  was  declared 
illegal  by  the  courts  for  want  of  power  to 
impose  it,  and  the  legislature  afterwards 
legalized  the  assessment  and  conferred 
power  to  levy  it,  the  court  held  that 
the  legislative  action  was  not  retro- 
spective, and  that  if  the  assessment 
was  sucn  as  could  have  been  author- 
ized by  the  legislature  at  the  time,  it 
could  afterwards  be  legalized  for  the 
future  action  of  the  city  under  the  new 
act.  Jacksonville  v,  Basnett,  20  Fla. 
525.   See  Index,  tit.  Curative  Ads. 

*  Weyerhaueser  v.  Biinnesota,  176 
U.  S.  550,  aff'g  68  Minn.  353;  Ander- 
son V.  Ritteibusch,  22  Okla.  761. 

Where  a  reassessment  is  ordered  for 
a  previous  year,  a  building  upon  a  lot 
may  be  valued  at  its  true  value  in  such 
year,  althou^  the  building  has  since 
been  destroyed  by  fire.  Cross  v.  Mil- 
waukee, 19  Wis.  509.  A  statute  which 
authorizes  the  assessment  of  property 
omitted  in  previous  years  does  not 
authorize  increase  in  the  valuation  of 
property  which  was  assessed  in  previ- 
ous years.  Allwood  v.  Cowen,  ill  111. 
481;  German  Sav.  Bank  V.  Trowbrid^, 
124  Iowa,  514.  Thus,  where  the  plam- 
tiff's  credits  were  assessed  and  a  tax 
paid  thereon,  an  assessor  cannot  in  a 
subsequent  year  impose  an  additional 
assessment  upon  the  credits  for  the 


past  year  on  the  ground  that  a  part 
thereof  was  omitted.  AUwooa  v. 
Cowen,  111  HI.  481.  But  when  the 
credits  were  entirely  omitted  from  the 
assessment  of  the  previous  ^ear,  an 
assessment  thereon  may  be  imposed 
under  the  statute.  Sellars  v.  Barrett, 
185  III.  466. 

It  has  been  held  in  Iowa  that  an 
assessment  made  without  fraud  on  the 
part  of  the  assessor  or  concealment  on 
the  part  of  the  taxpayer  is  final  if  no 
steps  are  taken  to  review  it  in  the  man- 
ner prescribed  by  statute.  Under- 
vahtatian  of  taxable  property  through 
mere  error  does  not  authorize  a  re- 
assessment if  taxes  have  been  levied 
and  paid.  People's  Sav.  Bank  v.  Lay- 
man, 134  Fed.  Rep.  635.  See  also 
German  Sav.  Bank  v.  TVowbridge,  124 
Iowa,  514;  Sudderth  v.  Brittain,  76 
N.  Car.  458. 

"  Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  U.  S.  526:  Weyer- 
haueser V.  Minnesota,  176  U.  S.  550; 
United  States  Trust  Co.  v.  New  Mexico, 
183  U.  S.  635;  Yazoo  &  M.  V.  R.  Co. 
V.  Adams,  81  Miss.  90,  114;  State  v. 
Fullerton,  143  Mo.  682.  The  legisla- 
ture may  provide  for  collecting  back 
taxes  on  real  property  without  making 
a  similar  provision  as  to  back  taxes  on 
personal  property;  Winona  &  St.  P. 
Land  Co.  v.  Minnesota,  159  U.  S.  526, 
aff'g  40  Minn.  512;  or  upon  railroad 
vroverty  without  making  provision  for 
t>acK  taxes  upon  other  property.  Flor- 
ida Cent.  &  P.  R.  Co.  v.  Reynolds,  183 
U.  S.  471,  480,  aff'g  35  Fla.  625,  39 
Fla.  243. 

«  Galuaha  v.  Wendt,  114  Iowa,  597; 
Beresheim  v.  Amd,  117  Iowa,  83; 
Robinson  v,  Ferguson,  119  Iowa,  325; 
State  V.  Baldwin,  62  Minn.  518. 
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constitutional  prohibition,  a  retroactive  law  is  a  valid  enactment/ 
But  a  statute  which  authorizes  the  assessment  and  collection  of 
back  taxes  upon  property  liable  to  taxation  for  a  period  of  time 
prior  to  its  enactment  is  not  a  retroactive  law  within  the  constitu- 
tional prohibition  of  the  passage  of  retroactive  laws.^ 


§  1401  (776).  Statates  which  exempt  Peraons  or  Property  from 
Taxation,  strictly  conBtmed.  —  As  the  burden  of  taxation  ought  to 
fall  equally  upon  all,  statutes  exempting  persons  or  property  are 
construed  with  strictness,  and  the  eoeemption  shotdd  be  denied  to 
exist  unless  it  is  so  clearly  granted  as  to  be  free  from  fair  doubt.' 

actions  or  considerations  already  past, 
must  be  deemed  retrospective.  The 
act  of  1878  took  away  no  vested  ri^t 
of  the  taxpayer,  it  imposed  upon  hmi 
no  new  duty  or  obligation,  and  sub- 
jected him  to  no  new.  disability  in 
reference  to  past  transactions." 

'  Providence  Bank  v.  Billings,  4 
Pet.  (U.  S.)  514,  561;  Philadelphia  & 
W.  R.  Co.  V.  Maryland,  10  How.  (U.  S.) 
376,  393;  Delaware  Raikt)ad  Tax,  Re, 
18  Wall.  (U.  S.)  206;  Trask  v,  Maguii-e, 
18  WaU.  (U.  S.)  206;  North  Mo.  R.  Co. 
V.  Maguire,  20  Wall.  (U.  S.)  46;  Mem- 

?his  Gas  Ldght  Co.  v,  Shelby  County 
axing  District,  109  U.  S.  398;  Vicks- 
burg,  8.  &  P.  R.  Co.  v.  Dennis,  116  U.  S. 
665,  668;  Chicago,  B.  &  K.  C.  R.  Co. 
V.  GuSey,  120  U.  S.  569;  Yazoo  &  M. 
V.  R.  do.  V,  Thomas,  132  U.  S.  174; 
Yazoo  &  M.  V.  R.  Co.  v.  Delta  Com'rs, 
132  U.  S.  190;  New  Orleans,  C.  &  L.  R. 
Co.  V.  New  Orleans,  143  U.  S.  192; 
Schura  v.  Cook,  148  U.  S.  397,  409; 
Keokuk  &  W.  R.  Co.  v.  Missouri,  152 
U.  S.  301,  306;  Winona  &  St.  P.  Land 
Co.  V.  Minnesota,  159  U.  S.  526;  Ford 
V.  Delta  &  P.  L.  Co.,  164  U.  S.  662; 
Chicago  Theological  Seminary  v.  Illi- 
nois, 188  U.  S.  662 ;  Swarts  v.  Hanmier, 
194  U.  S.  441,  aflf'g  120  Fed.  Rep.  256; 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Bow- 
land,  196  U.  S.  611 ;  St.  Louis  v.  United 
Railways  Co.,  210  U.  S.  266;  Biscoe  v. 
Coulter,  18  Ark.  423;  State  v.  Bank  of 
Smyrna,  2  Houst.  (Del.)  99;  Indian- 
apolis V.  McLean,  8  Ind.  328;  Wabash 
Methodist  EpiscoTOd  Church  v,  Ellis, 
38  Ind.  3;  South  Bend  v.  Notre  Dame 
Univ.,  69  Ind.  344;  Washburn  Col- 
lege V.  Shawnee  Coimty,  8  Kan.  344; 
Vail  V.  Beach,  10  Kan.  214;  Louis- 
ville &  P.  Canal  Co.  v.  Commonwealth, 
7  B.  Mon.  (Ky.)  160;  Portland,  S.  & 
P.  R.  Co.  V.  Saco,  60  Me.  196;  Camden 


1  Galusha  v,  Wendt,  114  Iowa,  597. 
Index  —  Curative  Acts. 

«  Sturges  v.  Carter,  114  U.  S.  611, 
519.  See  also  Gager  v.  Prout,  48  Ohio 
St.  89;  State  v,  Pors,  107  Wis.  420, 
429.  In  Sturges  v.  Carter,  114  U.  S. 
511,  a  statute  of  Ohio,  enacted  in  1878, 
authorized  county  auditors  to  extend 
inquiries  into  returns  of  property  for 
taxation  over  a  period  of  four  years 
last  before  that  m  which  the  inquiry 
was  made.  It  was  held  that  this 
statute  authorized  the  assessment  of 
back  taxes  for  the  years  1874.  1875, 
1876,  and  1877,  and  that  it  did  not 
violate  the  provision  of  the  Constitu- 
tion of  Ohio  which  declares  that  "  the 
General  Assembly  shall  have  no  power 
to  pass  retroactive  laws."  Mr.  Justice 
Woode  said:  "In  our  opinion,  no  right 
(rf  the  taxpayer  was  mvad^  by  the 
act  of  1878.  His  investments  in  bonds 
and  stocks  were  subject  to  taxation; 
the  taxes  upon  such  mvestments  were 
due  to  the  State,  and  the  act  of  1878 
merely  provided  a  method  by  which 
the  taxes  might  be  assessed  and  col- 
lected in  spite  of  the  annual  settle- 
ments made  by  the  auditor.  It  gave 
a  new  remedy  to  the  State  for  enforc- 
ing a  right  which  it  had  all  the  time 
possessed,  namely,  the  right  to  the 
taxes  upon  property  liable  to  taxation. 
Such  an  act  is  not  a  retroactive  law 
within  the  meaning  of  the  Constitu- 
tion of  Ohio.  In  the  case  of  Society  for 
Propagating  the  Gospel  v.  Wheeler, 
2  Gall.  139,  Mr.  Justice  Story  thus  de- 
fines a  retroactive,  or,  as  he  calls  it, 
a  retrospective  law:  'Upon  principle, 
every  statute  which  takes  away  or 
impairs  vested  rights  acquired  under 
existing  laws,  or  creates  a  new  obliga- 
tion, imposes  a  new  duty,  or  attaches 
a  new  (usability,  in  respect  to  trans- 
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Such  statutes  will  be  construed  most  strongly  against  those  claiming 
the  exemption.^    Under  the  general  rule  that  an  exemption  is  to  be 


Y.  Tax  Com'rs,  174 


V.  Camden,  77  Me.  530.  538.  citing  in  People  v.  N. 
text;  Baltimore  t?.  State  Bd.  of  PoliciB,  N.  Y.  417,  448. 
15  Md.  376;  Harvard  College  v.  Bos-  Property  in  the  hands  of  a  trustee 
ton,  104  Mass.  470;  St.  Peter's  Church  or  aseihnee  in  bankrupU^  is  not  exempt 
V.  Scott  Coimty,  12  Minn.  395;  An-  from  State  and  mimicipal  taxation, 
derson  v.  State,  23  Miss.  459;  Hanni-  Swarts  v.  Hammer,  194  U.  S.  441, 
bal  &  St.  J.  R.  Co.  V.  Shacklett,  30  Mo.  aff'g  120  Fed.  Rep.  256.  In  Louisiana 
550;  Washington  University  v,  Rowse,  an  unqualified  exemption  ''from  taxa- 
42  Mo.  308;  Pacific  R.  Co.  v.  Cass  tion  during  the  period  of  fifty  years" 
County,  53  Mo.  17;  Fitterer  v.  Craw-  was  held  to  imply  an  immunity  from 
ford,  157  Mo.  51;  Trenton  v.  Humel,  municipal  as  well  as  State  taxes. 
134  Mo.  App.  595;  State  v.  Parker,  32  ''When  the  sovereign  emancipates  he 
N.  J.  L.  426;  People  v.  Davenport,  91  does  so  munificently."  Per  BermudeZf 
N.  Y.  574;  Stewart  v,  Davis,  3  Murph.  C.  J.  New  Orleans  v.  Carondelet  Canal 
(N.  Car.)  244;  Lander  v.  Burke,  65  <&  Nav.  Co.,  36  La.  An.  396.  But  to  no 
Ohio  St.  532,  542 ;  Hibernian  Benevo-  greater  extent  than  he  plainly  ex- 
lent  Soc.  V.  Kelly,  28  Oreg.  173,  195;  presses. 

Piatt  V.  Race,   10  Watts  (Pa.),  352;        The  exaOion  of  a  license  fee  from  a 

Crawford  v.  BurrelL  53  Pa.  219;  Swan  raSroad  company  does  not  exempt  the 

Point  Cemetery  v.  Tripp,  14  R.  I.  199;  company's  property  from  ^  taxation  in 

Morris  v.  Lone  Star  Chapter,  68  Tex.  the  absence  of  express  stipulations  of 

698,  702;    Austin  v.  Austin  Gasl.   &  exemption.    A  license  fee  is  a  charge 

C.  Co.,  69  Tex.  180;    Petersburg    v.  for  the  privilege  of  carrying  on  a  busi- 

Petersburg  Ben.  Assoc.,  78  Va. .  431 ;  ness  or  occupation,  and  is  not  the  equiv- 

Baltimore  &  O.   R.  Co.  v.  Marshall  alent  or  in  lieu  of  a  property  tax. 

County,   3   W.   Va.   319;    Lord   Col-  Brooklyn  aty  R.  Co.  v.  New  York, 

Chester  v.  Kewney,  L.  R.  1  Exch.  368;  199  U.  S.  48. 

1  Desty,  Taxation,  ch.  vi.  As  to  potoer  of  munidpcMty  to  ex- 
Power  of  State  to  exempt.  Tomlin-  empt  property  from  taxation  in  any 
son  V,  Branch,  15  Wall.  (U.  S.)  460;  case.  State  v.  Addison,  2  S.  Car.  499; 
Munic.  V.  Bank,  5  Rob.  (La.)  151;  Hajrzlett  v.  Mt.  Vernon,  33  Iowa,  229. 
Jacksonville  v.  McConnel  (constitu-  A  city  has  no  power  to  exempt  prop- 
tional  limitation),  12  111.  138;  North-  erty  from  general  taxes  or  si>ecial  as- 
western  Univ.  V.  People,  80  HI.  333;  sessments,  unless  such  power  is  vested 
Orange  &  A.  R.  Co.  v.  Alexandria,  17  in  it  by  statute.  State  v.  Hannibal 
Gratt.  (Va.)  176,  per  Joynea,  J.;  &  St.  J.  R.  Co.,  75  Mo.  208;  Vrana  r. 
People  V.  MdCreery,  34  CaJ.  432;  life  St.  Louis,  164  Mo.  146.  An  exemption 
Assoc,  of  Am.  v.  St.  Louis  Co.  Assess-  from  mimicipal  taxation  granted  to  a 
ors,  49  Mo.  512;  State  v.  Hannibal  &  private  corpK)ration  is  not  affected  by 
St.  J.  R.  Co.,  75  Mo.  208;  State  v.  the  dissolution  ctf  the  municipal  cor- 
Woodruff,  37  N.  J.  L.  139;  New  Jersey  poration  and  its  being  replaced  by  an- 
R.  &  T.  Co.  V.  Newark,  26  N.  J.  L.  519;  other.  Mobile  &  S.  H.  R.  R.  Co.  v. 
People  V.  Eddy,  43  Cal.  333.  No  pro-  Kennerly,  74  Ala.  566.  A  eubsequeni 
vision  of  the  Federal  Constitution  pre-  stahUe  exempting  property  from  mu- 
vents  the  States  from  granting  ex-  nicip^  taxation  is  valid  against  the 
emption  from  taxation.  Metropolitan  municipality.  Richmond  v.  Richmond 
St.  R.  Co.  V.  New  York,  199  17.  S.  1,  &  D.  R.  Co.,  21  Gratt.  (Va.)  604. 
aff'g  174  N.  Y.  417.  Remedy  of  owner  where  property  ex- 


An  intent  to  exempt  any  property,  empt  from  taxation  is  assessed.    Lee  v. 

or  any  portion  of  the  value  of  any  Thomas,  49  Mo.  112;  Jefferson  City  v. 

property,  from  taxation  must  not  be  Opel,  76.  190;   Walden  v,  Dudley,  76. 

presumed,  but  must  be  foimd  plainly  419;    St.  Louis  B.  &  Sav.  Assoc,  v. 

expressed  in  the  statutes."    Earl,  J.,  Lightner,  47  Mo.  393:  Atlantic  &  Pac. 

People  V.  Tax  Com'rs,  95  N.  Y.  554.  R.  Co.  v,  Qeino,  2  DUlon  C.  C.  175. 
"Taxation  is  the  rule,  with  every  pre-        ^  Providence  Bank  v.  BillingB,  4  Pet. 

sumption  to  support  it,  while  exemp-  (U.  S.)  514;   Charles  River  Br.  Prop, 

tion  is  the  exception,  with  every  pre-  v.  Warren  Br.  Prop.,  11  Pet.  (U,  S.) 

sumption  against  it."    Per  Vann,  J.,  420;    Philadelphia  &  W.  R.  Co.  v* 
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strictly  construed,  a  general  exemption  from  taxation  in  favor  of  an 
individual  or  corporation  is  to  be  construed  as  referring  only  to  the 
property  held  for  the  transaction  of  the  business  or  corporate  pur- 
poses of  the  party  exempted,  and  does  not  include  property  devoted 
to  other  uses  in  which  tiie  funds  of  the  party  exempted  may  be  in- 
vested for  the  purpose  of  producing  revenue.* 


Maryland,  10  How.  (U.  S.)  376; 
Jefferson  Branch  Bank  v.  Skelly,  1 
Black  (U.  S.),  436;  People  v.  Whyler, 
41  Cal.  351;  Seymour  v.  Hartford,  21 
Conn.  481:  Bridgeport  v.  New  York  A 
N.  H.  R.  Com  36  Conn.  256;  Hartford 
V.  £[artford  Theol.  Seminary,  66  Conn. 
476,  483;  In  re  Swigert,  119  lU.  83; 
People  V.  Chicago,  124  111.  636;  Chi- 
ca^  V.  Chicago,  207  111.  37;  Edwards 
&  w.  Const.  Co.  V.  Jasper  Coimty,  117 
Iowa,  366,  378;  Municipality  No.  2  v. 
New  Orleans,  &c.  R.  Co.,  10  Rob.  (La.) 
187;  Sindall  v.  Baltimore,  93  Md.  526; 
Lauer  v.  Baltimore,  110  Md.  447, 457; 
State  V.  Gt.  Northern  R.  Co., 
106  Minn.  303;  Gordon  v,  Balti- 
more, 5  Gill  (Md.),  231;  Kansas 
City  Exposition  Driving  Park  v.  Kan- 
sas City.  174  Mo.  425,  citing  text; 
Lincoln  St.  R.  Co.  v,  Lincoln,  61  Neb. 
109;  Phillips  Exeter  Acad.  v.  Exeter, 
58  N.  H.  306;  Crawford  v.  Burrell,  53 
Pa.  219;  State  v.  Newberry,  10  Rich. 
L.  (S.  Car.)  339;  Yates  v.  Milwaukee, 
92  Wis.  352  (agricultural  property). 

Exemption  of  Capital  Stock  a»  indudr 
ing  Property  represented  thereby.  The 
general  tenor  of  the  authorities  is  to  the 
effect  that  where  there  is  a  general  ex- 
emption of  the  stock  or  capital  stock  of 
a  corporation,  without  other  explana- 
tory words,  the  exemption  applies 
equally  to  the  property  of  the  corpora- 
tion represented  by  its  shares  of  stock. 
Central  R.  &  B.  Co.  v,  Georgia,  92  U.  S. 
665;  Delaware,  L.  &  W.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  341;  New 
Haven  v.  City  Bank,  31  Conn.  106; 
Rome  R.  Co.  v.  Rome,  14  Ga.  276; 
Connersville  v.  Bank  of  Indiana,  16 
Ind.  105;  Gordon  v,  Baltimore,  5  Gill 
(Md.),  231 ;  Baltimore  v.  Baltimore  & 
O.  R.  Co.,  6  Gill  (Md.),  288;  State  v. 
Cumberland  &  P.  R.  Co.,  40  Md.  22; 
Hannibal  &  St.  J.  R.  Co.  v,  Schacklett, 
30  Mo.  550;  State  v.  Hood,  15  Rich. 
L.  (S.  Car.)  177.  But  while  in  the  ab- 
sence of  any  words  showing  a  different 
intent,  an  exemption  of  the  stock  or 
capital  stock  ot  a  corporation  may 
imply  and  cany  with  it  an  exemption 
of  the  property  in  which  such  stoBk  is 


invested,  yet  if  the  legislature  uses 
language  at  variance  with  such  inten- 
tion, the  courts,  which  will  never  pre- 
sume an  intention  to  exempt  any 
property  from  its  just  share  of  tne  pub- 
lic burdens,  will  construe  any  fair 
doubt  which  may  arise  as  to  the  proper 
interpretation  of  the  charter  against 
the  corporation.  Central  R.  &  B.  Co. 
V.  Wri^t,  164  U.  S.  327;  Memphis, 
Ac.  R.  Co.  V,  Gaines,  97  U.  S.  697; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Loftin, 
98  U.  S.  655;  Bank  of  Commerce  v, 
Tennessee,  104  U.  S.  493;  Wiggins 
Ferry  CJo.  v.  East  St.  Louis,  107  ir.  S. 
365;  Tennessee  v.  Whitworth,  117 
U.  S.  129. 

An  exemption  "of  every  school 
house  and  every  building  erected  for" 
a  "seminary  of  learning"  was  held  not 
to  exempt  a  private  boarding  school, 
Chegarey  v.  New  York  City,  13  N.  Y. 
220.  A  railroad  comvany  paid  the 
State  a  specific  tax  under  a  law  which 
provided  that  it  should  not  "be  as- 
eeesed  with  any  tax  on  its  lands,  build- 
ings, or  equipments."  Held  not  to 
rnlude  municipal  taxation.  Orange 
A.  R.  Co.  17.  Alexandria,  17  Gratt. 
(Va.)  176. 

*  Tucker  v.  Ferguson.  22  Wall. 
(U.  S.)  527;  Bank  of  Cfommerce  v. 
Tennessee,  104  U.  S.  493;  Ford  v. 
Delta  &  P.  L.  Co.,  164  U.  S.  662,  667; 
Chicago  Theol.  Seminary  v.  lUinoifi, 
188  if.  S.  662;  Illinois  Cent.  R.  Co.  t). 
Irwin,  72  lU.  452;  In  re  Swigert,  119 
HI.  83;  Ramsey  Coimty  v.  Chicago, 
M.  A  St.  P.  R.  Co.,  33  Minn.  537;  Todd 
County  V,  St.  Paul,  M.  &  M.  R.  Co.,  38 
Minn.  163;  McCulloch  v.  Stone,  64 
Miss.  378;  Worcester  v.  Western  R. 
Co.,  4  Mete.  (Mass.)  564;  State  v. 
Mansfield,  23  N.  J.  L.  510;  New 
Jersey  R.  &  T.  Co.  v.  Newark,  25  N.  J. 
L.  315;  Railroad  Co.  v,  Berks  Coimty. 
6  Pa.  St.  70;  American  Sunday  School 
Un.  V.  Philadelphia,  161  Pa.  307;  Ver- 
mont Cent.  R.  Co.  v.  Burlington,  28 
Vt.  193. 

Use,  and  not  ownership^  is  the  test 
as  regards  churches^  schools,  &c.  Ft. 
Smith  School  District  v,  Howe,  62  Ark. 
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An  exemption  from  taxation  conferred  by  statute  may,  when 
appropriate  language  is  used,  and  when  it  is  the  inducement  for 

481;  Ft.  Smith  School  District  v.  Biassachusetts  General  Hospital  v. 
Board  of  Improvement,  65  Ark.  343;  Somerville,  101  Mass.  319;  Mt.  Her- 
Witter  V.  Mission  School  Dist.,  121  mon  Boys'  School  v.  Gill,  145  Mass. 
Cal.  350;  Nugent  v.  Dilworth,  95  139;  Salem  Lyceum  v.  Salem.  154 
Iowa,  49;  Washburn  College  v.  Shaw-  Mass.  15;  Williams  College  v.  Williams- 
nee  County,  8  Kan.  344;  St.  Mary's  town,  167  Mass.  505;  Amherst  Col- 
College  V,  Growl,  10  Kan.  442;  New  lege  v.  Amherst,  173  Mass.  232 ;  Phillips 
Orleans  v,  St.  Anna's  Asylum,  31  Academy  v.  Andover.  175  Mass.  118. 
La.  An.  292 ;  Pierce  v.  Cambridge,  2  See  also  New  Englana  Hospital  v.  Bos- 
Cush.  (Mass.)  611;  Old  South  Soc.  v.  ton,  113  Mass.  518;  Trinity  Church  v. 
Boston.  127  Mass.  378;  Boston  Soc.  Boston,  118  Mass.  164;  Rural  Ceme- 
of  Reaemptorist  Fathers  v.  Boston,  tery  v.  County  Commissioners,  152 
129  Mass.  178;  All  Saints  Parish  v.  Mass.  408.  Property  rented  by  an  in- 
Brookline,  178  Mass.  404;  Detroit  stitution  is  not  exempt  from  taxation 
Y.  M.  Soc.  V.  Detroit,  3  Mich.  172;  under  a  statute  exempting  the  prop- 
PhiUips  Exeter  Acad.  Trs.  v.  Exeter,  erty  of  institutions  "occupied  for  the 
58  N.  H.  306;  Cooper  Hospital  v.  Cam-  purposes  for  which  they  were  incor- 
den,  68  N.  J.  L.  691;  Cincinnati  Col.  porated"  although  the  rents  are  de- 
17.  State,  19  Ohio,  110;  Hibernian  Be-  voted  to  the  corporate  purposes, 
nevolent  Soc.  v,  Kellv,  28  Oreg.  173;  Salem  Lyceum  v,  Salem,  154  Mass.  15. 
Willamette  Univ.  v.  Kni^t,  35  Oreg.  But  an  occasional  renting  of  a  church 
33;  Pennsylvania  Hospital  v,  Dela-  building  was  held  not  to  destroy  a 
ware  Coimty,  169  Pa.  305.  See  also  statutory  exemption.  First  Unitarian 
Board  of  Improvement  v.  School  Dist.,  Society  v.  Hartford,  66  Conn.  368.  A 
56  Ark.  354;  Brodie  v.  Fitzgerald,  57  statute  exempting  from  taxation  lands 
Ark.  445.  A  parsonage  and  lot  are  not  and  buildings  so  long  as  the^  belong 
exempt.  State  v,  Axtell,  41  N.  J.  L.  to  the  educational  institution  ex- 
117;  State  v,  Lyon,  32  N.  J.  L.  360;  empted,  does  not  relieve  the  separate 
State  V.  KroUman,  38  N.  J.  L.  323;  interests  of  lessees  of  portions  of  the 
Wabash  Meth.  E.  Church  v.  Ellis,  38  property  of  the  institution  from  taxa- 
Ind.  3.  Nor  land  upon  which  a  church  tion.  Jetton  v.  University  of  the 
is  being  built,  imder  the  head  of  actual  South,  208  U.  S.  489,  rev'g  155  Fed. 
places  of  religious  worship.    Mullen  v.  Rep.  182. 

Erie  County,  85  Pa.  288;  Orr  v.  Baker  A  statute  which  imposes  on  rail- 
(" church  property"),  4  Ind.  86.  road  companies  a  Ucense  fee  com- 
As  to  tne  exempHim  of  colleges  and  puted  upon  the  gross  receipts  "in  lieu 
the  applicability  of  such  exemption  to  of  all  other  taxes,  assessmentSf  and  li- 
buildmgs  used  exclusively  by  students  censes"  and  which  declares  that  "all 
as  dormitories  and  dinmg  halls,  see  persozial  property,  franchises,  and  real 
Yale  University  v.  New  Haven,  71  estate  owned  by  such  company  shall 
Conn.  316;  Gnswold  College  v.  State,  be  exempt  from  assessment  and  taxar 
46  Iowa,  275;  Harvard  College  v.  tion "  exempts  property  owned  bv  the 
Cambridge,  175  Mass.  145;  Emerson  company  but  not  used  for  railroad 
v.  Milton  Academy,  185  Mass.  414;  purposes,  and  is  not  limited  to  prop- 
Amherst  CoUege  v,  Amherst,  193  Mass.  erty  used  for  railroad  purposes.  Mil- 
168;  Ramsey  County  v.  Macalester  waukee  Elect.  R.  &  L.  Co.  v.  Milwau- 
College.  51  Minn.  437;  State  v.  Ross,  kee,  95  Wis.  42. 
24  N.  J.  L.  497 ;  Sisters  of  Charity  v.  The  omission  of  an  assessor  to  assess 
Chatham,  52  N.  J.  L.  373;  Northamp-  certain  parcels  of  property  subject  to 
ton  County  v,  Lafayette  CoUege,  128  taxation,  whether  arismg  from  a  mis- 
Pa.  132,  144.  But  compare  Phi  Beta  apprehension  of  the  laWj  —  as  by  giv- 
Epsilon  Corporation  v.  Boston,  182  ing  effect  to  void  provisions  of  a  stat- 
Bfass.  457.  Ar  to  the  nature  of  the  ute,  —  or  a  mistake  of  fact,  will  not 
occupation  of  property  belonging  to  invalidate  his  general  assessment  list, 
literary  and  otner  institutions  which  People  v.  McCreery,  34  Cal.  432 ;  Do^e 
are  declared  to  be  exempted  when  v.  Austin,  47  Cal.  353,  359;  Williams 
"occupied  by  them,"  see  Wesleyan  v,  Lunenburg  Sch.  Dist.,  21  Pick. 
Academy  v.  Wilbraham,  99  Mass.  599;  (Mass.)  75;    Weeks  v.  Milwaukee,  10 
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expenditures  on  the  part  of  the  grantee  and  therefore  supported  by 
a  consideration,  and  when  the  legislative  intent  is  clear,  be  a 
contrajd  which  is  protected  by  the  provisions  of  the  Federal  Con- 
stitution against  impairment  by  subsequent  legislation  or  by  later 


Wis.  242;  Kneeland  v.  Milwaukee,  15* 
WiB.  454;  Bond  v,  Kenoeha.  17  Wis. 
284;  Dean  v.  Gleason,  16  Wis.  1,  15; 
Hersey  v.  Milwaukee  County,  16  Wis. 
185;  Hale  v.  Kenosha,  29  Wis.  599. 
The  iUegcH  exemption  of  another  from 
a  tax  or  assessment  is  no  ground  for 
an  injunction  against  the  corporation, 
unless  the  plaintiff  is  injured  thereby, 
as  by  being  compelled  to  pay  more 
than  his  proportion.  Page  v.  St.  Louis, 
20  Mo.  136;  Balfe  v.  BeU,  40  Ind.  337. 

The  Wisconsin  cases  assert  the  fol- 
lowing rule  as  to  the  effect  of  the  omis- 
sion to  tax  property  liable  to  taxation  : 
"Omissions  of  this  character,  arising 
from  mistakes  of  fact,  erroneous  com- 
putations, or  errors  of  judgment  on  the 
part  of  tnose  to  whom  l£e  execution 
of  the  taxing  laws  is  intrusted,  do  not 
necessarily  vitiate  the  whole  tax.  But 
intentional  disregard  of  those  laws,  in 
such  manner  as  to  impose  illegal  tax- 
ation on  those  who  are  assessed,  does." 
Per  Painey  J.,  in  Weeks  v.  Milwaukee, 
10  Wis.  242,  aupra.  The  language  was 
used  in  a  case  m  which  the  city  coun- 
cil, in  view  of  the  benefit  which  the 
construction  of  a  new  hotel  would  be  to 
the  city,  intentionally  omitted  to  cause 
the  lots  upon  which  it  was  being  erected 
to  be  taxed.  But  quasrej  as  to  this 
effect  of  even  an  intentional  omission 
by  the  city  coimcil?  Dunham  t;. 
diicago.  55  lU.  357,  lays  down  the  true 
rule.  If  the  illegal  exemption  does  not 
increase  the  amount  which  others  are 
taxed,  they  are  not  injured.  If  it 
does,  should  they  not  compel,  by  marir 
damuSf  the  city  authorities  to  assess 
all  the  property  liable  to  taxation? 
At  all  events,  it  is  a  very  serious  doc- 
trine to  hold  that  the  omission,  even 
though  directed  by  the  council,  should 
have  the  effect  to  vitiate  and  over- 
throw the  whole  tax  list  for  the  year. 
See  Winter  v.  Montgomery,  65  Ala. 
403. 

The  fact  that  property  subject  to 
taxation  is  omiitod  from  the  assess- 
ment roll,  either  because  of  express 
statutory  exemption  or  because  of 
neglect  or  default  of  a  State  officer,  does 
not  infringe  any  right  of  a  person  taxed 
guaranteed  to  him  by  the  Fourteenih 


Amendment  to  the  Federal  Constitu- 
tion. Missouri  v.  Dockery,  191  U.  S. 
165.  See  also  Metropolitan  St.  R.  Co. 
V.  New  York,  199  U.  S.  1,  aflf'g  174 
N.  Y.  417. 

In  New  York  a  distinction  is  made 
between  general  taxation  and  special 
assessment  of  property  for  benefits; 
and  it  has  been  neld  that  the  omission 
of  property  within  the  taxing  district 
from  the  assessment  roll  renders  a 
epecial  assessment  void.  Hassen  v. 
Rochester,  65  N.  Y.  516;  Hassan  v. 
Rochester,  67  N.  Y.  528;  Matter  of 
N.  Y.  Protestant  Epis.  Pub.  School, 
75  N.  Y.  324;  Ellwood  v,  Rochester, 
122  N.  Y.  229;  Van  Deventer  v.  Long 
Island  City,  139  N.  Y.  133,  139; 
McKechnie  Brewing  Co.  v.  Canan- 
daigua,  15  N.  Y.  App.  Div.  139,  147, 
aff'g  162  N.  Y.  631.  But  in  Cal^omia, 
it  is  held  that  the  mere  omission  from 
the  assessment  of  one  of  the  lots  front- 
ing upon  the  street  does  not  of  itself 
render  the  assessment  void  upon  its 
face.  This  decision  is  rendered  upon 
the  principle  that  the  persons  assessed 
might  have  appealed,  but,  having 
failed  to  do  so.  waived  the  error.  Buck- 
man  V.  Landers,  111  Cal.  347;  Mc- 
Donald V.  Conniff,  99  Cal.  386.  In 
Illinois  it  is  held  that  in  special  as- 
sessments the  mere  fact  that  real  es- 
tate is  contiguous  to  the  improvement 
does  not  necessarily  establish  that  it 
is  specially  benefited  thereby  so  as 
to  make  its  omission  on  the  assess- 
ment roll  erroneous.  Persons  com- 
plaining of  the  omission  must  prove 
that  the  omitted  property  is  bene- 
fited, and  ^the  extent  of  the  benefit. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Chicago, 
139  ifi.  573;  Rich  v,  Chicago,  152  lU. 
18,  27;  Holdom  v,  Chicago,  169  111. 
109;  Sheedy  v.  Chicago,  221  lU.  Ill, 
114. 

A  clause  in  a  charter  of  a  street 
railway  company  making  it  subject  to 
"all  restrictions,  limitations,  and  con- 
ditions" prescribed  in  a  general  stat- 
ute, does  not  entitle  it  to  a  reduction 
of  taxation  to  a  rate  specified  in  the 
statute.  Dauphin  &  L.  F.  Streets  R. 
Co.  17.  Kennerly,  74  Ala.  583. 
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constitutional  provision.^  But  no  irrepealable  contract  of  exemption 
from  taxation  will  be  implied  when  the  statutory  provision  confer- 
ring the  exemption  is  merely  a  part  of  the  general  scheme  of  tax- 
ation of  the  State,  —  when  the  legislature  is  not  making  promises, 
but  is  framing  a  scheme  of  public  revenue  and  public  improvement' 
A  statutory  exemption  of  a  railroad  or  other  corporation  from  taxa- 
tion, even  if  it  be  a  contract  protected  against  impairment  by  the 
Federal  Constitution,  is  personal  to  the  corporation  to  which  the 
grant  is  made  and  can  only  be  transferred  to  or  devolved  upon  an- 
other corporation  by  express  legblative  authority.'    The  transfer 

^  Home  of  the  Friendless  v.  Rouse, 
8  WaU.  (U.  S.)  430,  436,  437;  Cooper 
Hospital  V,  Camden,  68  N.  J.  L.  691. 
See  also  cases  cited  ivfra,  in  this  sec- 
tion. A  statutory  provision  which  is 
asserted  as  a  contractual  exemption 
from  taxation  is  subject  to  the  rule  of 
strict  construction.  Metropolitan  St. 
R.  Co.  V.  New  York,  199  U.  S.  1,  aff 'g 
174  N.  Y.  417. 

In  Powers  v,  Detroit,  G.  H.  &  M.  R. 
Co.,  201  U.  S.  643,  aff'g  138  Fed.  Rep. 
264,  the  court  held  that  a  special  act 
of  the  legislature,  which  made  special 
provision  concerning  taxation  with  a 
view  to  induce  a  large  expenditure  by 
the  corporation  and  the  completion 
of  an  unfinished  road,  whose  com- 
pletion was  deemed  ot  great  public 
importance,  and  where  the  special  pro- 
vision was,  as  re<][uired,  formally  ac- 
cepted, the  expenditures  made,  and  the 
road  completed,  was  a  contract  which 
could  not  be  impaired  by  subsequent 
legislature.  But  acceptance  of  and 
action  upon  the  statute  is  essential  to 
a  completed .  contract,  and  the  privi- 
lege or  immunity  may  be  withdrawn 
before  it  is  accepted  and  acted  on. 
Cooper  Hoepital  v.  Camden,  68  N.  J. 
L.  691.  ''Before  a  statute  —  particu- 
larly one  relating  to  taxation  —  should 
be  held  to  be  irrepealable,  or  not  sub- 
ject to  amendment,  an  intent  not  to 
repeal  or  amend  must  be  so  directly 
and  unmistakably  expressed  as  to 
leave  no  room  for  doubt.  It  is  not  so 
expressed,  when  the  existence  of  the 
intent  arises  only  from  inference  or 
conjecture."  Covington  v,  Kentucky, 
173  U.  S.  231.  239,  per  Mr.  Justice 
Harlan.  See  also  to  the  same  effect, 
Hayward  v.  People,  145  111.  55;  Miller 
V,  Hageman,  114  Iowa,  195;  Mt. 
Pleasant  Cemetery  Co.  v,  Newark,  50 
N.  J.  L.  66. 

In  the  earlier  cases  it  was  stated  as 


ground  for  holding  that  no  irrepeal- 
able ccMitract  was  created  that  there 
was  no  counter-obligation,  service, 
or  detriment,  incurred  by  the  party 
claiming  the  exemption  that  could 
I>roperly  be  regard^  as  a  considera- 
tion for  the  proposed  contract.  See 
Christ  Church  v.  JPhiladelphia  Coimty, 
24  How.  (U.  S.)  300;  Tucker  v.  Fer- 
guson, 22  WaU.  (U.  S.)  527;  Grand 
Lodge,  Ac.  of  Louisiana  v.  New  Or- 
leans, 166  U.  S.  143.  But  it  has  been 
pointed  out  that  a  State  may  abolish 
the  requirement  of  consideration  al- 
together for  simple  contracts  by  pri- 
vate persons,  and  that  it  mi^ht  be 
that  it  could  equally  dispense  with  the 
requirement  for  itself.  But  the  pres- 
ence or  absence  of  consideration  is  an 
aid  to  construction  in  doubtful  cases, 
—  a  circumstance  to  take  into  account 
in  determining  whether  the  State  has 
purported  to  bind  itself  irrevocably, 
or  merely  has  used  words  of  prophecy, 
encouragement,  or  boimty,  holding 
out  a  hope  but  not  amounting  to  a 
covenant.  See  remarks  of  Mr.  Justice 
Holmes  in  Wisconsin  &  M.  R.  Co.  v. 
Powers^  191  U.  S.  379,  385,  386. 

*  Wisconsin  &  M.  R.  Co.  v.  Powers, 
191  U.  S.  379,  387.  Yearly  ordinances 
imposing  taxes  for  city  purposes, 
which  declsure  that  city  lots  held  of  the 
city  upon  the  payment  of  ground  rent 
to  the  municipahty  ''shall  be  exempt 
from  taxation,"  are  only  exemptions 
for  the  year  in  which  each  ordinance 
is  passed;  and  are  not  irrepealable 
contracts  granting  perpetual  immu- 
nity from  municipal  taxation.  Wells 
V.  Savannah,  181  U.  S.  531. 

»  Georgia  R.  &  B.  Co.  v.  Smith,  128 
U.  S.  174:  St.  Louis  &  S.  F.  R.  Co.  v. 
GiU,  156  U.  S.  649;  Norfolk  &  W.  R. 
Co.  V.  Pendleton,  156  U.  S.  667;  Cov- 
ington &  L.  T.  R.  Co.  V.  Sandford,  164 
U.  S.  578;    Minneapolis  &  St.  L.  R. 
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from  one  corporation  to  another,  pursuant  to  statutory  authority 
therefor,  of  "tiie  estate,  property,  rights,  privileges,  and  franchises," 
of  the  grantor,  without  any  language  in  the  statute  expressly  au- 
thorizing the  transfer  of  exemftions  or  immunities,  will  not  vest  in 
the  grantee  a  legislative  contract  with  the  grantor  of  immunity 
from  taxation  or  assessment.^ 

It  has  also  been  said,  arguendoy  by  a  learned  justice  of  the 
Supreme  Court  of  the  United  States  that  it  is  settled  that  no 
corporation  can  receive  by  transfer  from  another  an  exemption 
from  taxation  or  governmental  regulation,  which  is  inconsistent 
with  its  own  charter  or  with  the  Constitution  or  laws  of  the  State 
then  applicable;  and  this  is  true  even  though,  under  legislative 
authority,  the  exemption  is  transferred  by  words  which  clearly 
include  it^    Although  the  statutory  exemption  may,  as  originally 


Co.  V.  Gardner,  177  U.  S.  332;  Peo- 
ple's Gaslight  &  Coke  Co.  v.  Chicago, 
194  U.  S.  1,  rev'g  114  Fed.  Rep.  384: 
Lake  Shore  &  M.  S.  R.  Co.  v.  Grand 
Rapids,  102  Mich.  374;  State  v.  Gt. 
Northern  R.  Co.,  106  Minn.  303; 
Rochester  R.  Co.  v.  Rochester,  205 
U.  S.  236^  and  the  statement  of  the 
general  prmciple  by  Mr.  Justice  Moody ^ 
on  p.  247,  deduced  from  the  cases  on 
pp.  247,  248. 

^  Rochester  R.  Co.  v.  Rochester, 
205  U.  S.  236,  aff'g  182  N.  Y.  216; 
State  V,  Great  Northern  R.  Co.,  106 
Minn.   303. 

"Privileges"  In  the  earlier  cases, 
the  Supreme  Court  of  the  United 
States  held  that  exemptions  from 
taxation  and^assessment  passed  with 
the  corporate  franchises  and  prop- 
erty under  statutes  authorizing  the 
transfer  of  corporate  **  privileges" 
See  Humphrey  v.  Peguee,  16  Wall. 
(U.  S.)  244;  Southwestern  R.  Co.  v. 
Georgia,  92  U.  S.  676;  Chesapeake  & 
O.  R.  Co.  V.  Virginia,  94  U.  S.  718; 
Tennessee  v.  WMtworth,  117  U.  S. 
129.  But  recent  decisions  of  that  court 
essentially  modif  v  and  distinguish  these 
cases,  and  holcf  that  legi^ative  au- 
thority for  the  transfer  of  the  *lprivir- 
leges"  of  a  corporation  is  not  sufficient 
to  vest  the  transferee  with  a  statutory 
exemption  from  taxaticm.  unless  the 
context  of  the  statute  plainly  shows 
that  it  was  the  intention  of  the  legis- 
lature to  do  so.  Chesapeake  &  O.  R. 
Co.  V.  Miller,  114  U.  S.  176;  Picard  v. 
East  Tennessee,  V.  &  G.  R.  Co.,  130  U.S. 
637;  Wilmington  &  W.  R.  Co.  v  Als- 


brook,  146  U.  S.  279;  Keokuk  &  W,  R. 
Co.  V.  Missouri,  152  U.  S.  301 ;  Phoenix 

F.  &  M.  Ins.  Co.  V,  Tennessee,  161  U.  S. 
174 :  Gulf  &  S.  I.  R.  Co.  v,  Hewes,  183 
U.  S.  66;  Rochester  R.  Co.  v.  Roches- 
ter, 205  U.  S.  236.  The  authorities  are 
learnedly  and  critically  examined  at 
length  m  the  opinion  of  Mr.  Justice 
Moody,  in  the  case  last  cited.  In  Ro- 
chester R.  Co.  V,  Rochester,  205  U.  S. 
236,  253,  Mr.  Justice  Moody  said  of  the 
word  "immunities^*  that  it  would  be 
an  apt  term  to  transfer  an  immunity 
or  exemption  from  taxation.  In  State 
V.  Great  Northern  R.  Co.,  106  Minn. 
303,  the  contrary  view  appears  to  have 
been  adopted  by  the  Supreme  Court  of 
Minnesota,  and  it  seems  to  have  been 
held  that,  although  the  word  "im- 
munities" was  used  in  the  statute  au- 
thorizing the  transfer  of  corporate 
privileges,  exemption  from  taxation 
could  not  be  transferred.  But  if  no 
new  corporation  is  created,  and  there 
is  simply  a  new  organization  or  re- 
organization of  a  raikoad  company  as 
a  continuance  of  the  old  corporation 
imder  a  special  act  of  the  Legislature, 
a  statutory  exemption  from  taxation 
is  not  destroyed.    Powers  v,  Detroit, 

G.  H.  &  M.  R.  Co.,  201  U.  S.  543,  555, 
aff'g  138  Fed.  Rep.  264. 

'  Per  Mr.  Justice  Moody,  in  Ro- 
chester R.  Co.  V.  Rochester,  205  U.  S. 
236,  254,  aflf'g  182  N.  Y.  99;  citing 
Trask  V,  Magmre,  18  WaU.  (U.  S.)  206; 
Shields  v.  Ohio,  95  U.  S.  319;  Maine 
Cent.  R.  Co.  v.  Maine,  96  U.  S.  499; 
Atlantic  &  G.  R.  Co.  v,  Georgia,  98 
U.  S.  359;   Louisville  &  N.  R.  Co.  v. 
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conferred,  have  been  an  irrepealable  contract,  it  may  lose  its 
irrepealable  character,  if  the  property  and  franchises  of  the 
corporation  grantee  are,  pursuant  to  statutory  authority,  trans- 
ferred to  another  corporation  whose  charter  is,  by  the  Constitution 
or  by  statute,  subject  to  the  reserved  power  of  the  legblature  to 
alter,  amend,  or  repeal.* 

§  1402  (769).  Prescribed  Mode  mnat  be  ptmued.  —  As  the  au- 
thority to  levy  taxes  or  to  make  local  assessments  does  not,  as  we 
have  just  seen,  exist  unless  legislatively  conferred,  so  it  can  be  ex- 
ercised no  further  than  it  is  clearly  given;  *  and  if  the  mode  in  which 
the  authority  shall  be  exercised  is  prescribed,  that  mode  must  be 
pursued.'    There  is,  however,  some  diflGiculty  at  times  to  distinguish 

Palmes.  109  U.  S.  244;  Memphis  A  emption  of  the  property  of  corpor^i- 
L.  R.  Co.  V.  RaUroad  Com'rs,  112  U.  S.  tions  from  taxation,  the  consolidated 
609;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  corporation  cannot  acquire  the  benefit 
Berry,  113  U.  S.  465;  Keokuk  &  W.  of  an  exemption  existmg  in  favor  of 
R.  Co.  V.  Missouri,  152  U.  S.  301 ;  Nor-  one  of  its  constituent  companies,  and 
folk  &  W.  R.  Co.  V.  Pendleton,  156  cannot  claim  the  protection  of  the  con- 
U.  S.  667;  Yazoo  &  M.  V.  R.  Co.  v.  tract  clause  of  the  Federal  Constitu- 
Adams,  180  U.  S.  1;  Grand  Rapids  &  tion.  Yaaoo  &  M.  V.  R.  Co.  ».  Vicks- 
I.  R.  Co.  V.  Osbom,  193  U.  S.  17;  San  burg,  209  U.  S.  358.  The  question 
Antonio  Traction  Co.  v,  Altgelt,  200  whether  a  statutory  exemption  has 
U.  S.  304.  In  the  absence  of  an  ex-  been  repealed  by  subsequent  legisla- 
press  exemption,  a  provision  in  a  tion  is  a  question  of  State  law,  in  the 
charter  of  a  railroad  company  that,  absence  of  a  contract  protected  against 
after  certain  payments  from  mcome,  impairment  by  the  Federal  Constitu- 
the  balance  shall  be  divided  between  tion;  and  the  decisions  of  the  State 
the  government  and  the  stockholders,  courts  on  that  question  are  binding 
does  not  exempt  the  corporation  from  on  the  Federal  Courts.  Wicomico 
taxation  on  its  franchise.  Honolulu  County  v.  Bancroft,  203  XT.  S.  112, 
R.  T.  &  Land  Co.  v.  Wilder,  211  U.  S.  rev'g  135  Fed.  Rep.  977. 
137,  aff 'g  18  Hawaii,  668.  »  Winston  v.  Taylor,  99  N.  Car.  210. 
^  Tomlinson  v.  Jessup,  15  Wall.  When  the  statute  authorizes  the  city 
(U.  S.)  454,  458;  Maine  Cent.  R.  Co.  coimcil  to  ascertain  the  cost  of  the 
V.  Maine,  96  U.  S.  499,  510;  Shields  improvement  (rfter  completion,  and 
17.  Ohio,  95  U.  S.  319;  Atlantic  &  G.  R.  thereafter  to  levy  an  assessment  there- 
Co.  V.  Georgia,  98  U.  S.  359;  Louis-  for,  a  special  assessment  for  the  eati- 
ville  Water  Co.  v,  Clark,  143  U.  S.  1,  mcUed  cost  of  the  improvement  cannot 
12;  Keokuk  &  W.  R.  Co.  v,  Missouri,  be  levied  and  collected  prior  to  com- 
152  U.  S.  301 ;  Covington  v.  Kentucky,  pletion  thereof.  Sanborn  v.  Mason 
173  U.  S.  231,  238;  atizens'  Sav.  Bank  City,  114  Iowa,  189.  So  where  a  mu- 
V,  Owensboro,  173  U.  S.  636;  Yazoo  nicipality  is  authorized  to  levy  taxes 
&  M.  V.  R.  Co.  V.  Adams,  180  U.  S.  1,  (rfter  contracts  for  lighting  and  water 
17;  Northern  Cent.  R.  Co.  v.  Maryland,  purposes  have  been  made,  they  have 
187  U.  S.  258,  aff'g  90  Md.  447;  Fair  no  power  to  levy  a  water  and  fighting 
Haven  &  W.  R.  Co.  v.  New  Haven,  tax  before  the  contracts  are  made. 
203  U.  S.  379,  aff'g  77  Conn.  677,  Brewer  v.  Bridges,  164  Ind.  358.  Li- 
GriflSn  V.  Kentucky  Ins.  Co.,  3  Bush  ability  of  city  for  failure  to  lew  or 
(Ky.),  692.  If  a  new  corporation  is  collect  assessment,  when  contract  is 
formed  by  the  consolidation  of  exist-  payable  from  assessment  only,  see  ante, 
ing  corporations,  it  is  subject  to  the  §  827. 
Constitution  and  laws  existing  at  the        •  Lott  t>.  Ross.  38  Ala.  156;  Warren 


time  of  consolidation.    If  the  Constitu-  v.  Chandos,  115  Cal.  382;  Union  ^v. 
tion  then  existing   prohibits  the  ex-  &  Cont.  Co.  v.  McGovem,  127  Cal. 
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provisions  which  are  imperative  from  those  which  are  directory 
merely.^    What  requirements  of  a  statute  shall  be  regarded  as  man- 

638;     Obermeyer   v.    Patterson,    130  13  Tex.  Civ.  App.  442;  Dallas  v.  Em- 

Cal.  531;  Witter  v.  Bachman,  117  Cal.  erson  (Tex.  Civ.  App.),  36  S.  W.  Rep. 

318;    D'Antignac  r.  Augusta,  31  Ga.  304;    Green   v.   Ward,   82   Va.    324; 

700;    Fitch   v,   Pinckard,    5   111.   76;  Violett    v.    Alexandria,   92   Va.    561; 

Chicago  V.  Wright,  32  111.  192;  Butler  Haisch  v.  State,  10  Wash.  435;   Kline 

V.  Nevin,  88  111.  575;   Davis  v.  Litch-  v.  Tacoma,  11  Wash.  193;    Crane  v. 

field,  145  111.  313;    Brewster  v.  Peru,  Janesville,  20  Wis.  305;  Knoxv.  Peter- 

180  111.  124;  People  v.  Mount,  186  111.  son,  21  Wis.  247;    State  ».  Ashland.' 

560,    573,    citing    text;     Holland    v.  88  Wis.  599;  ante,  H  237  et  seq,,  and 

People,  189  111.  348;    People  v.  Flor-  notes. 

ville,  207  lU.  79;  Churchman  v.  In-  Where  mode  of  making  improve- 
dianapolis,  110  Ind.  259;  Cleveland,  ments  is  prescribed  by  statute,  "the 
C,  C.  &  St.  L.  R.  Co.  V.  Jones  Co.,  20  mode  in  attch  cases  constitutes  the 
Ind.  App.  87,  50  N.  E.  Rep.  319;  measure  of  vmoer"  Field,  C.  J.,  in 
Ottumwa  B.  &  C.  Co.  v.  Ainley,  109  Zottman  v.  San  Francisco,  20  Cal.  96, 
Iowa,  386;  Collins  v.  Louisville,  2  B.  102;  approved  by  Sanderson,  J.,  in 
Mon.  (Ky.)  134;  New  Iberia «.  Weeks,  Nicolson  Paving  Co.  v.  Painter,  35 
104  La.  489,  quoting  text;  Henderson  Cal.  699;  Murphy  v,  Louisville,  9 
V.  Baltimore,  8  Md.  352;  Warren  v.  Bush  (Ky.),  189.  Any  departure  in 
Boston  St.  Com'rs,  181  Mass.  6;  substance  from  the  statute  vitiates 
Frost  V.  Leatherman,  55  Mich.  33;  the  proceedings  for  local  assessments. 
Sewall  V.  St.  Paul.  20  Minn.  511,  520,  Merritt  v.  Portchester  (oath,  notice, 
citing  text;  Leach  v,  Cargill,  60  Mo.  Ac.),  71  N.  Y.  309.  The  grant  of  pow- 
316;  Rose  v.  Trestrail,  62  Mo.  App.  er  to  make  local  assessments  is  strictly 
352;  Westport  v.  Mastin,  62  Mo.  App.  construed,  and  must  in  matters  of  sul>- 
647.  citing  text;  Leonard  v.  SparKs,  stance  be  strictly  followed.  There  is 
63  Mo.  App.  585;  West  v.  Porter,  89  no  power  to  make  assessments  for 
Mo.  App.  150;  State  v.  Babcock,  20  local  improvements  except  such  as  ex- 
Neb.  522;  State  v,  Irey,  42  Neb.  186,  ists  in  the  charter  or  statute.  Allen 
citing  text;  Batty  v.  Hastings,  63  Neb.  v.  Galveston,  51  Tex.  302.  The  pro- 
26,  and  cases  cited;  Portsmouth  Sav.  visions  in  a  city  charter  in  regard  to 
Bank  v.  Omaha,  67  Neb.  50;  Farmers'  the  steps  required  before  the  contracts 
Loan  &  Trust  Co.  v.  Hastings  (Neb.),  for  grading,  &c.,  are  let,  are  conditions 
96  N.  W.  Rep.  104;  Trephagen  v.  precedent,  and  every  substantial  re- 
South  Omaha,  69  Neb.  577;  State  v.  quirement  must  be  strictly  complied 
Jersey  City,  24  N.  J.  L.  662,  666;  with  before  there  can  be  any  liability 
State  V.  Jersey  City,  25  N.  J.  L.  309;  of  adjoining  lots  for  such  work.  Mass- 
State  V.  Crawford,  36  N.  J.  L.  394;  ing  v,  Ames,  37  Wis.  645;  Pound  v. 
State  V.  Plainfield,  38  N.  J.  L.  95;  Chippewa  County^  43  Wis.  63;  Allen 
State  V.  Perth  Amboy^  38  N.  J.  L.  425;  v.  Galveston,  51  Tex.  302. 
Resell  V.  Neptune  City,  68  N.  J.  L.  *  A  statute  requiring  a  tax  to  be 
509,  citing  text;  Cross  v.  Morristown,  levied  on  a  day  named  held  directory, 
18  N.  J.  Eq.  305;  Rathbun  v.  Acker,  and  the  duty  maybe  performed  within 
18  Barb.  (N.  Y.)  393;  Pe<n>le  v.  Kings-  a  reasonable  time  thereafter.  Gear- 
ton,  189  N.  Y.  66,  74;  Tifft  v.  Buffalo,  hart  v.  Dixon,  1  Pa.  St.  224  (1845). 
25  N.  Y.  App.  Div.  376;  Providence  But  in  Williamsport  v.  Kent,  14  Ind. 
Retreat  v.  Buffalo,  29  N.  Y.  App.  Div.  306,  an  incorporating  statute  pro- 
160;  Archer  v.  Mt.  Vernon,  63  N.  Y.  vided  that  "the  board  of  trustees  shall 
App.  Div.  286;  Pickton  v.  Fargo,  10  before  the  third  Tuesday  in  May,  each 
N.  Dak.  469,  citing  text;  Brophy  v.  year,  determine  the  amount  of  general 
Landman,  28  Ohio  St.  642;  Joyce  v.  tax  for  the  current  year,  "and  although 
Barron,  67  Ohio  St.  264;  Strout  v,  it  was  not  expresslv  declared  by  the 
Portland,  26  Oreg.  294;  Fort  Worth  statute  that  they  should  not  exercise 
V.  Davis,  57  Tex.  225;  Wood  v.  Gal-  the  power  after  the  time  named,  it  was 
veston,  76  Tex.  126;  Dallas  v.  Ellison,  nevertheless  decided  that  a  tax  levied 
10  Tex.  Civ.  App.  28,  citing  text;  after  the  third  Tuesday  in  May  was 
Kerr  v.  Corsicana  (Tex.  Civ.  App.),  void.  Sed  quceref  Description  of  the 
35  S.  W.  Rep.  695;  Ardrey  v.  DaUas,  improvement.    Steckert  v.  East  Sagi- 
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datory  and  imperative^  and  what  provisions  shall  be  regarded  as 
purely  directory,  is  largely  a  matter  that  is  controlled  by  the  method 
or  scheme  of  taxation  adopted  by  the  particular  State,  and  by  its 
general  polity  and  course  of  legislation.  An  exhaustive  examina- 
tion of  the  subject  is  not  within  the  limits  of  the  present  treatise, 
and  it  is  impossible  to  do  more  than  to  indicate  in  the  notes,  by  way 
of  illustration,  some  of  the  questions  that  have  arisen  in  different 
jurisdictions.! 


naw,  22  Mich.  104.  ProvisiQn  as 
to  assessment  roll  held  mandatory. 
lb.  As  to  mandatory  provision,  see 
Starr  v.  Burlington,  45  Iowa,  87.  Pro- 
visions whose  object  is  to  protect  the 
taxpayer  are  mandatory;  those  in- 
tended merely  to  promote  despatch, 
method,  system^  &c.,  are  generally 
directory. 

*  All  the  steps  required  by  law  to 
corner  jurisdidon  to  order  inmrovement 
must  be  complied  with.  Himmelman 
V.  Oliver,  34  Cal.  246;  Himmelman  v. 
Danos,  35  Cal.  441;  Dougherty  v, 
Hitchcock,  35  Cal.  512;  Nicolson 
Paving  Co.  v.  Painter,  35  Cal.  699; 
Hewes  v.  Reis,  40  Cal.  255;  Hoover 
V,  People,  171  III.  182;  Vennum  v. 
People,  188  111.  158;  Holland  v. 
People,  189  111.  348;  Chicago  v. 
Nodeck,  202  111.  257;  Pittsburj^i,  C, 
C.  &  St.  L.  R.  Co.  V.  Fish,  158  Ind. 
525;  Hager  v.  Burlington,  42  Iowa, 
661;  Coggeshall  t^.  Des  Moines,  78 
lowa^  235;  Zalesky  v.  Cedar  Rapids, 
118  Iowa,  714;  Lexington  v.  Headley, 
5  Bush  (Ky.),  508;  Hurford  v,  Omaha, 
4  Neb.  336;  Fulton  v.  Lincoln,  9 
Neb.  358;  Moss  v,  Fairbury,  66  Neb. 
671;  Men-m  v.  Shields,  57  Neb.  78; 
Cooper  V.  Cape  May  Point,  72  N.  J.  L. 
164;  Eager,  In  re,  46  N.  Y.  100;  Wel- 
ker  V.  Potter,  18  Ohio  St.  85;  Haw- 
thorne V,  East  Portland,  13  Oreg.  271 
(defective  notice). 

Resolution  or  ordinance.  As  to 
when  an  ordinance  is  necessary,  see, 
generally,  ante,  H  571,  572.  Where  the 
organic  law  of  a  city  is  silent  as  to  the 
manner  in  which  it  shall  express  its 
determination  to  improve  a  street, 
this  may  be  done  by  motion  or  resolu- 
tion as  well  ae  by  ordinance.  Indian- 
apolis V.  Imberry,  17  Ind.  175;  Mo- 
berry  V.  Jeffersonville,  38  Ind.  198; 
Terre  Haute  v.  Turner,  36  Ind.  522; 
Delphi  V.  Evans,  36  Ind.  90.  But 
where,  by  the  organic  law,  an  ordinance 
is  expressly  required  or  is  implied  by 


necessary  inference,  a  mere  resolution 
to  improve  a  street  is  void.  Newman 
V.  Emporia,  32  Kan.  456;  McManus  v. 
Homaday,  99  Iowa,  507.  Index  — 
Ordinances.  So  also  as  to  levying  taxes. 
Warrensburg  v.  Miller,  77  Mo.  56.  In 
Illinois,  a  valid  ordinance  for  the  mak- 
ing of  the  improvement  is  necessary; 
a  resolution  is  not  sufficient.  Thaler 
V.  West  ChicMo  Park  Com'rs,  174  111. 
211;  Pells  V.  Paxton,  176  lU.  318.  If 
the  ordinance  is  invalid  for  any  reason, 
the  court  is  without  jurisdiction  to  con- 
firm the  assessment.  Alton  v.  Middle- 
ton's  Heirs,  158  111.  442;  Culver  v. 
People.  161  HI.  89;  People  v.  Hurford, 
167  111.  226;  Smith  v.  Chicago,  169 
111.  257;  Johnson  v.  People,  189  111. 
83;  American  Hide  &  Leather  Co.  v. 
Chicago,  203  111.  451.  In  Missouri, 
a  resolution  is  insufficient  when  the 
statute  requires  the  passage  of  an  ordi- 
nance for  the  issuance  of  special  tax 
bills.  Westport  v.  Mastin,  62  Mo.  App. 
647.  The  grade  of  the  street  proposed 
to  be  improved  must  be  established 
by  ordinance,  when  the  statute  so  re- 
quires. Brewster  v.  Peru,  180  III.  124 ; 
(Jraig  V.  People,  193  111.  199;  Biggins' 
Estate  V.  People,  193  111.  601;  Sedalia 
V.  Abell,  103  Mo.  App.  431.  See  also 
Gross  V.  People,  172  111.  571.  Where 
an  ordinance  has  been  passed  estab- 
lishing the  grade  of  a  street,  it  cannot 
be  altered  by  resolution,  and  an  as- 
sessment levied  to  defray  the  cost  of 
improving  the  street  at  an  altered 
grside  fixed  by  resolution,  is  invalid. 
McManus  v.  Homaday,  99  Iowa,  507. 
There  may  be,  perhaps,  we  suggest,  an 
exception  to  this  rule  where  the  reso- 
lution is  passed  and  published  with  all 
of  the  formalities  of  an  ordinance. 

City  must,  unless  otherwise  pro- 
vided, affirmatively  prove  that  the 
ordinance  has  been  complied  with. 
Jeffns  V.  Cash,  207  111.  405.  Filing  of 
certified  copy  of  tax  levy  ordinance 
held  necessary.    People  v.  Chicago  & 
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N.  W.  R.  Co.,  183  HI.  311;  Indiana, 
D.  &  W.  R.  Co.  V.  People,  201  lU.  361; 
RussellviUe  v,  Purdy,  206  lU.  142. 

Sujffwiency  of  descripdan.  Refer-' 
ence  m  ordinance  to  api^ficationa  and 
plana.  See  Chaae  v.  Trout,  146  Cal. 
350;  Clinton  v.  Portland,  26  Oreg. 
410.  Rtference  in  reeolution  describ- 
ing taxing  district  to  map  or  plat  on 
file,  see  Boehme  v,  Monroe,  106  Mich. 
401.  Description  of  work.  Necessity 
of  sufficient  description.  People  v, 
Eggers,  164  111.  515;  Lundberg  r. 
Chicago,  183  111.  572;  Fehringer  v, 
Chicago,  187  HI.  416;  Gage  v.  People, 
188  111.  02;  Vennum  v.  People,  188 
111.  158;  Chicago  v.  Sherman,  192  111. 
676;  Topliff  v,  Chicago,  196  111.  215; 
Duane  v.  Chicago,  198  111.  471 ;  Walker 
V.  Chicago,  202  lU.  531;  Gage  v.  Chi- 
cago, 203  111.  26;  Steckert  v.  East 
Saginaw,  22  Mich.  104;  Heman  v. 
Gifii^,  171  Mo.  268;  Smith  v.  West- 
port,  105  Mo.  App.  221. 

It  will  be  presumed  that  the  street 
to  be  improved  is  within  the  city,  and 
the  fact  that  the  ordinance  does  not 
expressly  declare  that  the  street  is 
within  the  citv,  is  not  fatal.  Wheeler 
V.  People,  163  111.  480;  Stanton  v. 
Chicago,  164  HI.  23;  Meadowcroft  v. 
People,  164  111.  416;  Wisner  v.  People, 
166  111.  180;  Beach  v.  People,  157  111. 
669;  Chytraus  v,  Chicago,  160  111.  18. 
The  details  and  particulars  of  the 
work  need  not  be  fully  set  out  in  the 
ordinance.  Kankakee  v.  Potter,  119 
m.  324;  Adams  County  v.  Quincy, 
130  111.  666;  Culver  v,  Chicago,  171 
111.399.  Rkerence  to  established  grade 
in  ordinance  is  sufficient.  Cramer  v. 
Charleston,  176  111.  507.  Provision  for 
an  aUemaJtive  method  of  dmng  the  work 
does  not  make  the  description  of  the 
work  uncertain,  there  being  no  un- 
certainty as  to  the  character  of  the 
work.  Trimble  v.  Chicago.  168  111. 
667.  Where  it  is  proved  that  a  de- 
scriptive term  used  in  the  ordinance 
has  a  well  known  and  established 
meaning,  an  apparent  defect  in  the 
description  will  be  removed.  Levy  v. 
Chicago,  113  111.  650;  Danville  v.  Mc- 
Adams,  163  111.  216;  Latham  v.  Will- 
mette,  168  HI.  163;  Shannon  v.  Hins- 
dale, 180  111.  202;  Hinsdale  V.  Shannon, 
182  111.  312;  Kuester  v.  Chicago,  187 
HI.  21. 


Ordinance  held  to  be  invalid  be- 
cause the  (quality,  number,  location, 
and  dimensions  of  flat  stones  men- 
tioned therein  were  not  specified,  nor 
data  given  from  which  to  make  an 
intelligent  estimate  of  the  cost  of  the 
prop<»ed  improvement.  Kelly  v.  Chi- 
cago, 193  lU.  324.  See  to  the  same 
effect,  Sheridan  v.  Chicago,  176  111. 
421;  Lusk  v.  Chicago,  176  HI.  207; 
Ga^  V.  Chicago,  179  HI.  392;  Foss 
V.  Chicago,  184  HI.  436:  Holden  v. 
Chicago,  186  111.  626;  Moll  v.  Chicago, 
194  HI.  28.  But  a  petitioner  may,  on 
a  second  trial,  offer  proof  that  the 
term  ''flat  stones"  is  not,  in  view  of 
the  local  meaning  in  which  it  is  claimed 
to  have  been  used  in  the  ordinance, 
indefinite  or  imcertain  as  a  matter  of 
description.  Kuester  v.  C^cago,  187 
HI.  21 ;  Chicago  v.  Holden,  194  111.  213. 

Description  in  special  assessment 
ordinance  held  sufficient  where  data 
given  by  which  description  might  be 
defined  and  appUed.  Rich  v.  CMcago, 
162  111.  18;  Barber  v.  Chicago,  162  HI. 
37;  Michael  v,  Mattoon,  172  lU.  394; 
Ryder's  Estate  v,  Alton,  176  111.  94; 
Qaflin  v.  Chicago,  178  HI.  649;  Shan- 
non V.  Hinsdale.  180  IlL  202;  Sawyer 
V.  Chicago,  183  lU.  67;  Mead  v.  Chicago, 
186  HI.  64;  RoUo  v.  Chicago,  187  111. 
417;  Givina  v,  Chicago,  188  111.  348; 
Hyman  v.  Chicago,  188  111.  462; 
Wliite  V.  Chicago,  188  HI.  392;  Hous- 
ton V.  Chicago,  191  HI.  669;  Gage  v. 
Chicago,  196  HI.  612-  Smythe  v. 
Chicago,  197  HI.  311.  If  a  city  does 
not  ask  for  an  assessment  for  a  portion 
of  an  improvement  insufficiently  de- 
scribed in  an  ordinance^  the  insuffi- 
ciency of  the  description  is  immaterial. 
Halsey  y.  Lake  View,  188  HI.  640. 
Description  in  new  ordinance  levying 
new  assessment  for  completed  work 
need  not  describe  improvement  in  de- 
tail. Chicago  V,  Hulbert,  206  lU.  346. 
Defect  in  description  if  not  objected  to 
in  the  original  proceeding  for  confirm- 
ation of  the  assessment  will  be  held 
to  be  waived;  Rich  v.  Chicago,  187 
HI.  396;  Fiske  v.  People,  188  111.  206; 
and  it  is  not  a  defence  on  an  applica- 
tion for  judgment  of  sale,  unless  of  such 
a  character  as  to  render  the  ordinance 
void.  Nicholes  v.  People,  171  lU.  376; 
Gross  V.  People,  172  111.  671;  Foster 
t;.  Alton,  173  111.  687;    Dempster  v. 
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the  citizens,  to  limit  the  rate  of  taxation,  or  the  amount  of  taxes  that 
may  be  raised  during  any  one  year;   and  where  the  power  is  thus 


Chicago,  175  Dl.  278;  Blount  v.  People, 
188  lU.  538;  Gage  v.  People,  207  lU. 
61;  Thompson  v.  People,  207  111. 
334.  Assessment  cannot  be  coUaieT'^ 
ally  attacked  for  insufficient  description 
of  property  and  of  the  improvement. 
Jebb  V.  Sexton,  84  111.  App.  45,  citing 
Cobum  V.  Litchfield,  132  Mass.  449, 
and  People  v.  Lingle,  165  111.  65.  See 
also  Perry  v.  People,  206  111.  334. 

The  defence  that  a  provision  of  an 
ordinance  is  without  statutory  author- 
ity and  not  within  the  power  of  the 
coimcil,  or  that  the  ordinance  does  not 
comply  with  a  positive  requirement 
of  tne  statute  necessarv  to  make  a 
valid  enactment,  is  available  on  appli- 
cation for  judgment  of  sale.  Culver  v. 
People,  161  111.  89;  Mansfield  v.  Peo- 
ple, 164  111.  611;  Cass  v.  People,  166 
lU.  126;  HuU  v,  Peopjle,  170  lU.  246. 

Resolution  of  Intention.  Work  must 
be  sufficiently  described  by  resolution 
of  intention.  White  v.  Harris,  116  Cal. 
470;  Schwiesau  v.  Mahon,  128  Cal. 
114;  Fay  v.  Reed,  128  Cal.  357;  WU- 
liamson  v.  Joyce,  137  Cal.  107;  Wil- 
liamson V.  Joyce,  140  Cal.  669;  San 
Jose  Imp.  Co.  v.  Auzerais,  106  Cal. 
498;  Buckman  v.  Hatch,  139  Cal.  53. 
Sufficiency  of  description  in  resolu- 
tion of  intention.  Cohen  v.  Alameda, 
124  Cal.  504;  Haughawout  v.  Hubbard, 
131  Cal.  675;  Belser  v.  AUman,  134 
Cal.  399;  King  v.  Lamb,  117  Cal.  401; 
Boehme  v.  Monroe,  106  Mich.  401; 
Voght  V.  Buffalo,  133  N.  Y.  463;  Dela- 
ware &  H.  Canal  Co.  v.  Buffalo,  39 
N.  Y.  App.  Div.  333;  Clinton  v.  Port- 
land, 26  Oreg.  410. 

Where  a  charter  does  not  require 
the  paving  material  to  he  spmfied  in 
the  resolution  of  intention,  it  is  not 
necessary  to  do  so.  Waco  v.  Cham- 
berlain, 92  Tex.  207.  A  description  of 
the  work  as  "grading"  and  "macad- 
amizing" instead  of  "regrading"  and 
"remacodamizing"  held  sufficient. 
Wells  V.  Wood,  114  Cal.  255.  A  city 
council  has  no  iurisdiction  to  order  ad- 
ditional  work  which  was  not  included 
in  the  resolution  of  intention;  the 
inclusion  of  the  cost  of  such  additional 
work  vitiates  the  entire  assessment. 
Piedmont  Paving  Co.  v.  Allman,  136 
Cal.  88. 

Engineer's  report.  Sufficiency,  see 
Voght  V.  Buffalo,  133  N.  Y.  463.    Do- 


fective  engineer's  certificate  cannot 
constitute  the  basis  of  a  valid  assess- 
ment lien.  Ryan  v.  Altschul,  103  Cal. 
174;  Rauer  v.  Lowe,  107  Cal.  229; 
Warren  v,  Ferguson,  108  Cal.  535; 
Frenna  v.  Sunnyside  Land  Co.,  124 
Cal.  437.  Sufficiency  of  confirmation 
of  engineer's  report.  Auditor-General 
V.  Hoffman,  132  Mich.  198. 

The  fimction  of  commissioners  to 
assess  damages  and  benefits  for  a  local 
improvement  L3  judicial,  with  the  con- 
secjuences  which  attach  to  this  propo- 
sition, such  as  that  the  commission- 
ers shall  have  no  special  interest  in  the 
assessment,  etc.  State  v.  Crawford, 
36  N.  J.  L.  394.  Under  the  special 
act  in  question  in  the  case  it  was  held 
fatal  to  a  special  assessment  that  the 
commissioners  did  not  take  the  oath 
required  by  statute;  and  it  was  also 
held  fatal  that  the  commissioners  did 
not,  in  fact,  have  any  meeting  at  a  pub- 
lic place  at  the  time  named  in  the  notice 
of  the  assessment.  Wheeler  v.  Chicago, 
57  lU.  415;  State  v.  Perth  Amboy,  38 
N.  J.  L.  425.  Commissioners*  report 
must  show  that  they  have  determmed 
the  value  of  the  lot  assessed,  when  by 
statute  the  assessment  must  not  ex- 
ceed one  half  the  value  of  the  lot. 
Matter  of  New  York  aty,  83  N.  Y. 
App.^Div.  513. 

Assessment  RoU,  etc.  The  assess- 
ment must  show  on  its  face  that  it  was 
made  according  to  the  rule  prescribed. 
Davis  V.  Litchfield,  145  111.  313; 
Stebbins  v.  Kay,  123  N.  Y.  31;  Wood 
V.  Galveston,  76  Tex.  126  (holding  that 
compliance  with  the  provision  of  a 
charter  that  two-thirds  of  the  alder- 
men must  vote  for  the  improvement 
must  be  affirmatively  shown);  Blan- 
chard  v.  Barre,  77  Vt.  420;  Lieber- 
mann  v.  Milwaukee,  89  Wis.  336; 
Hayes  v.  Douglas  Coimty,  92  Wis. 
429. 

Where  the  statute  required  that  the 
cost  of  paving  to  be  apportioned  ac- 
cording to  frontage,  an  assessment 
according  to  superficial  area  was  held 
invalid.  Barber  Asphalt  Pav.  Co.  v. 
Watt,  51  La.  An.  1345.  Necessity  for 
authentification  and  certification  of 
assessment  roll.  Hamilton  v.  Chopard, 
9  Wash.  352.  Sufficiency  of  certifi- 
cate to  assessment  roll.  Nelson  v. 
Saginaw,  106  Mich.  659.    Assessment 


Digitized  by  V:rOOQlC 


§1403 


taxation:  limitations  op  rate 


2455 


limited,  it  is  not  ordinarily  enlarged  by  implication  by  other  provi- 
sions of  the  charter,  general  in  their  nature,  conferring  the  power 


roll  not  signed  by  board  of  assessors 
makes  the  assessment  void.  Thomp- 
son V.  Detroit,  114  Mich.  502.  Dele- 
gate may  not  sign  name  of  president 
of  board  of  public  works  to  tax  bills 
or  compute  the  tax.  McQuiddy  v. 
Vineyard.  60  Mo.  App.  610;  Dollar 
Sav.  Bank  v.  Ridge,  62  Mo.  App.  324; 
Menefee  v.  Bell,  62  Mo.  App.  659. 

The  failure  of  a  city  clerk  to  register 
tax  bills  for  special  assessments,  as  re- 
quired by  the  Missouri  statute,  does 
not  deprive  the  holder  of  his  right  to 
compensation  for  labor  and  material, 
the  statute  being  directory.  Field  v. 
Barber  Asphalt  Paving  Co.,  117  Fed. 
Rep.  925. 

Description  of  property  a^ssessed.  Prop- 
erty assessed  for  taxes  must  be  de- 
scnbed  so  as  to  be  capable  of 
identification  by  some  lawful  mode 
such  as  a  government  survey  or 
reference  to  an  authenticated  plat, 
or  by  metes  and  bounds;  unless  it 
is  so  described  as  to  be  capable  of 
such  identification,  the  assessment  and 
judgment  will  be  void.  People  v. 
Chicago  &  A.  R.  C6.,  96  lU.  369; 
People  V.  Dragstran,  100  111.  286; 
People  V.  Eggers,  164  111.  515;  People 
V.  Clifford,  166  111.  165;  Upton  v. 
People,  176  111.  632.  In  Cdifomia, 
all  that  is  necessary  is  that  the  de- 
scription be  sufi&cient  to  identify  the 
land  assessed,  and  that  the  "relative 
location  of  each  lot  to  the  work  done" 
be  shown.  Himmelmann  v.  Bateman, 
50  Cal.  11 ;  San  Francisco  v.  Quacken- 
bush,  53  Cal.  52;  Norton  v.  Courtney, 
53  Cal.  691;  Neilson  v.  Lee,  60  Cal. 
555;  GUUs  v.  Oeveland,  87  Cal.  214; 
McDonald  v.  Conniff,  99  Cal.  386; 
Diggins  V.  Hartshome,  108  Cal.  154; 
Blanchard  v.  Ladd,  135  Cal.  214.  In- 
Buificient  description  of  property  as 
"Tract  of  land,  north  side,  between 
Front  St.  and  O.  and  M.  R.  R." 
Becker  v,  Baltimore  &  O.  S.  W.  R. 
Co.,  17  Ind.  App.  324.  As  to  suffi- 
ciency of  description,  see  also  Auditor 
General  v.  Calkins,  136  Mich.  1 ;  Walker 
V,  Detroit,  136  Mich.  6.  Estoppel  to 
question  description  of  property  as- 
sessed in  assessment  roll  by  payment 
of  assessment  for  year  bv  same  de- 
scription. Harts  17.  People,  171  111. 
373;  Harts  v.  People,  171  111.  458. 
In    Missouri,    substantial    compli- 


ance with  the  specifications  contained 
in  a  contract  for  street  improvements 
is  required  before  tax  bills  issued  to 
the  contractor  to  pay  therefor  are 
collectible.  Heman  v,  Gerardi,  96  Mo. 
App.  231.  As  the  right  to  levy  a 
specifid  tax  or  special  assessment  for  a 
local  improvement  is  purely  statutory, 
it  is  held  in  Illinois  that  a  statutory 
requirement  of  an  itemized  bill  of  the 
cost  of  a  street  improvement,  showing 
in  separate  items  the  cost  of  grading, 
materials,  laving  down,  and  super- 
vision is  for  the  protection  of  the  prop- 
erty holder  anci  cannot  be  dispensed 
with.  Holland  v.  People,  189  111.  348; 
Meservey  v.  People,  208  111.  646. 

The  statute  or  charter  may  expressly 
provide  that  ^*no  error  or  irreqularity 
m  the  assessment  of  property  »iall  in- 
validate the  assessment  or  any  pro- 
ceedings imder  same"  unless  the  party 
objecting  is  materially  injured  thereby, 
in  which  case  irregularities  are  not 
jurisdictional.  Burlington  v.  Quick, 
47  Iowa,  222;  Ottumwa  B.  &  C.  Co. 
V.  Ainley,  109  Iowa,  386;  Kansas 
Town  Co.  V.  Argentine,  5  Kan.  App. 
50;  Gleason  v.  Bamett,  106  Ky.  125; 
Frankfort  v.  Farmers'  Bank  of  Ken- 
tucky (Ky.),  61  S.  W.  Rep.  458;  State 
V,  Blake,  86  Mmn.  37.  Technical  ir- 
regularity held  insufficient  to  vitiate 
proceeding  in  the  absence  of  evidence 
of  injury  to  owner  of  property  assessed. 
Voght  V,  Buffalo,  133  N.  Y.  463. 

The  burden  of  showing  fatal  defects 
in  the  proceedings  held  to  be  upon  the 
party  seeking  to  enjoin  the  cmlection 
of  the  assessment.  Parrotte  v,  Omaha, 
61  Neb.  96.  But  when  a  lien  is  sought 
to  be  enforced  against  real  estate,  or 
a  sale  made  thereof  for  non-payment 
of  special  taxes  or  assessments,  he  who 
asserts  the  lien  and  seeks  to  enforce  it 
has  the  burden  of  showing  the  validity 
of  the  tax  lien.  Smith  v.  Omaha,  49 
Neb.  883;  Leavitt  v.  Bell,  55  Neb. 
57;  Equitable  Trust  Co.  v,  O'Brien, 
55  Neb.  735;  Merrill  v.  Shields,  57 
Neb.  78;  Grant  v.  Bartholomew,  58 
Neb.  839. 

In  Kentucky  it  is  held  that  an  as- 
sessment for  improving  or  construct- 
ing a  street  or  allejr  will  not  be  dis- 
turbed unless  it  affirmatively  appears 
that  imder  a  different  and  proper 
method  of  assessment  the  defendant 
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to  make  contracts  or  to  incur  liabilities,  or  even  giving  authority 
to  make  improvements,  or  to  erect  usual  or  ordinarj'  build- 
ings.^ But  special  avihorUy  to  borrow  money  for  a  designated  pur- 
would  be  charged  materially  less.  $930.45  was  all  that  could  be  levied 
McHenry  v.  Selvage,  99  Ky.  232;  on  such  grand  list  at  the  rate  of  ten 
Barber  Asphalt  Pav.  Co.  v,  Gaar,  115  mills  on  the  dollar,  the  agreement  for 
Ky.  334;  Barret  v.  Falls  City  Artifi-  the  building  of  the  jail  and  payment 
cial  Stone  Co.  (Ky.),  52  S.  W.  Rep.  therefor  was  void  as  respected  the 
947;  Chawk  v.  Beville  (Ky.),  56  S.  W.  coimty.  Johnston  v.  Becker  County, 
Rep.  414;    Levi  v,  Coyne  (Ky.),  57  27  Minn.  64. 

S.  W.  Rep.790;  Button  t;.  Cast  (Ky.),  A   statute    of   Iowa   authorized   a 

73  S.  W.  Rep.  1014;  Snyder  v.  Barber  tax  of  six  mills  on  the  dollar  for  ordi- 

Asphalt  Pav.  Co.  (Ky.),  73  S.  W.  Rep.  nary  coimty  revenue.    The  Supreme 

1118;   Zender  v.  Barber  Asphalt  Pav.  Court  of  the  United  States  held  that 

Co.  (Ky.),  74  S.  W.  Rep.  201;  Schuster  where  it  appeared  that  the  entire  col- 

V.  Barber  Asphalt  Pav.  Co.  (iKy.),  74  lection  was  needed  for  the  current  ex- 

S.  W.  Rep.  226;  Baldrick  v.  Cast  (Ky.),  penses  of  the  coimty,  the  Circuit  Court 

79  S.  W:  Rep.  212.    This  is  also  the  of  the  United  States  was  not  justified 

rule  in  New  Jersey.   Righter  v.  Newark,  in  awarding  a  mandamus  to  compel 

45  N.  J.  L.    104;   Davis  v.  Newark,  the  levy  of  an  amoimt  to  pay  a  judg- 

54  N.  J.  L.  144,  147;    Humphreys  v.  ment  recovered   against  the  county. 

Bayonne,  60  N.  J.  L.  406.  Clay  County  v.  McAleer,  115  U.  S.  616. 

*  Benoist  v.  St.  Louis,  19  Mo.  179;  Ante,    chapter    on    Contracts;     post, 

Clark   V.   Davenport,    14   Iowa,   494;  chapter   on    Mandamus.     Under   the 

Learned  v.  Burlington,  2  Am.  Law  Reg.  statute  of  Georgia  limiting  the  power 

(n.  8.)  394,  and  note;  Leavenworth  v,  of    municipal    corporations    to    levv 

Norton,  1  Kan.  432;   Bumes  v.  Atchi-  taxes  for  "ordinary  current  expenses, ' 

son,  2  Kan.  454.     But  see  Common-  the  cost  of  fitting  up  a  building  for 

wealth   V.    Pittsburgh,    34    Pa.    496;  city  purposes  was  held  to  be  a  neces- 

Am^    V.   Alleghenv  City,   24    How.  sarv  expense  which  could  lawfully  be 

nj.  S.)  364;  Fosdick  r.  Perrysburg,  14  included  in  the  tax.    Rome  v.  McWil- 

Ohio  St.  472;    Butz  v.  Muscatine,  8  liams,  67  Ga.  106.    Where  by  charter 

Wall.  (U.  S.)  575;  Quincy  v.  Jackson,  the  right  to  tax  was  limited  to  one  per 

113   U.   S.   332,    noted   ir^ra;    ante,  cent  per  annum  on  all  taxable  property, 

§§  322,  1377,  1380.  and  a  levy  of  three  mills  was  required 

Statutory  limiiatione  on  the  rate  or  to  be  made  to  meet  interest  on  the 
amount  of  taxation.  Under  the  Minne-  bonded  debt,  the  Supreme  Court  of 
eota  statute  as  to  limitation  upon  the  the  United  States  held  that  the  dis- 
rate of  taxation,  the  plaintiff  and  a  position  of  the  remaining  seven-tenths 
board  of  county  commissioners  en-  was  within  the  discretion  of  the  coun- 
tered into  a  contract  in  writing,  whereby  cil,  and  was  not  subject  to  judicial 
the  former  agreed  to  build  a  jail  for  order  in  advance  of  an  ascertained 
the  use  of  the  county,  to  be  complete  surplus.  East  St.  Louis  v,  Zebley,  110 
by  July  1,  1873,  the  latter  party  agree-  U.  S.  321,  and  see  East  St.  Louis  v. 
ing  to  pay  therefor  $1,300,  in  coimty  Underwood,  105  111.  308;  Weber  v. 
orders,  upon  the  completion.  It  was  Traubel,  95  111.  427;  post,  {  1508;  ante, 
held :  1,  that  the  agreement  to  issue  {  322. 

the  county  orders,  S  valid,  was  the  A  special  act  authorizing  a  mimici- 

incurring  of  a  pecuniary  liability  on  pality  to  issue  bonds  in  payment  of  a 

the  {>art  of  the  county ;  2,  that  in  con-  railroad  subscription,   held  to  confer 

sidering  whether  a  given  amoimt  of  authority  to  levy  taxes  for  payment  of 

pecuniary  liability  could  be  incurred,  the  debt  in  excess  of  the  limit  of  taxa- 

the  county  board  was  bound  to  inquire  tion  authorized  by  the  charter  for  ordi- 

whether  such  amount  of  money  could  nary  municipal  purposes;  distinguish- 

be  raised  by  a  levy  of  prescribed  num-  ing  United  States  v.  Macon  County,  99 

ber  of  mills  on  a  dollar  of  the  taxable  U.  S.  582;  Ouincy  v.  Jackson,  113  U.  S. 

property  of  the  county^  as  the  same  ap-  332.    See  also  on  this  subject.  United 

peared  upon  the  subsisting  grand  list  States  v.  New  Orleans,  98  U.  S.  381, 

of  the  county,  which  was  m  this  case  393 ;  Ralls  County  Ct.  v.  United  States, 

the  grand  list  made  in  1872;  3,  that  aa  105  U.  S.  733,  735;    Parkersburg  v. 
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pose  may,  and  if  such  be  the  legislative  intention  will,  impliedly 
repeal,  'pro  tanto,  exbting  charter  limitations  upon  the  rate  of  taxa^ 
tion.^  Where  the  charter  limit  as  to  the  amount  of  taxes  or  rate  of 
taxation  for  any  given  year  is  not  exceeded,  there  may  be  different 
levies  of  taxes  in  the  same  year,  which,  where  the  charter  is  silent  on 
the  point,  may  be  either  a  fiscal  year  or  calendar  year,  in  the  discre- 
tion of  the  council.* 

§  1404  (770).  General  Revenue  Laws  and  Special  Charter  Provi- 
sions construed.  —  The  general  statutes  of  every  State  contain 
elaborate  revenue  laws,  declaring  what  property  is  taxable  and  in 
what  manner  it  shall  be  taxed;  but  municipalities,  as  we  have 
seen,  must  have  a  clear  grant  of  power  to  authorize  them  to  levy 
and  collect  taxes,  and  the  manner  in  which  it  is  conferred  often 
leaves  it  to  be  determined  by  judicial  construction  how  jar  the  pro- 
visions of  the  general  law  apply  to  municipal  corporations.  The 
ordinary  principles  of  construction,  where  there  is  a  conflict  be- 
tween the  general  and  special  legislation,  have  been  referred  to 
in  a  previous  chapter.'  In  some  instances,  municipal  charters  have 
been  held  to  authorize  the  corporations  to  tax  in  a  different  mode, 
or  upon  different  principles,  from  that  adopted  by  the  legislature  in 
respect  to  State  taxation.^ 

§  1405  (771).  Same  Subject.  General  Law  held  not  to  limit  Char- 
ter Power.  —  In  Virginia,  the  general  laws  imposing  taxes  for  the 

Brown,  106  U.  S.  487,  501;  Scotland  or  amount  of  levy,  the  city  council, 

County  Court  v.  United    States,  I4U  on  aacertaining  that  the  first  levy  will 

U.  8.  41.  prove  insufficient,  may  levy  an  addi- 

^  Ante,  §  322,  and  cases  there  cited,  tional    tax    during   the    same    year. 

In  Commonwealth  v.  Pittsburgh,  34  Municipality   No.   2   v.   Orleans   Cot. 

Pa.  496,   above  cited,   a  city,   by  a  Press  Co.,  6  Rob.  (La.)  411. 
special    act    of   the   legislature,    was        '  Anto,  chap.  vii.  §  235,  and  cases 

authorized  to  create  a  large  debt  for  a  cited;  State  v.  Branin,  23  N.  J.  L.  485. 
particular  purpose,  to  borrow  money        *  Adams    v,    Somerville,    2    Head 

therefor,  and  to  make  provision  for  (Tenn.),  363;    Columbia  v.  Beasly,  1 

the  payment  thereof  by  the  assess-  Humph.  (Tenn.)  232,  240;  Shoalwater 

ment  and  collection  of  such  tax   as  v,  Armstrong,  9  Humph.  (Tenn.)  217; 

might  be  necossary  therefor;   this  was  Glass  v.  White,  5  Sneed  (Tenn.),  475. 

held,  as  respects  the  particular  debt  Instances  of  general  law  not  ajtplymg  to 

thus  created,  to  be  a  repeal  of  any  cUies.     Langdon  v,  N.  Y.  Fu-e  Dept., 

pre-existing  restrictions  upon  the  power  17   Wend.   (N.  Y.)   234;    Furman  v, 

of  taxation.    See  «ipra,  {§  1377,  1380.  Knapp,  19  Johns.  (N.  Y.)  248;    Mu- 

»  Benoist  v.  St.  Louis,  19  Mo.  179.  nicipality  No.  2  v.  N.  O.  &  Car.  R.  R. 

But,    in   the   aggregate,   the   charter  Co.,  10  Rob.  (La.)  187;   Mimicipality 

limit  must  not  be  exceeded.    76.    The  No.  2  v.  Com.  Bank  of  N.  O.,  5  Rob. 

levy  of  a  mimicipal  tax  exceeding  the  (La.)  151.    See  Saunders  v,  McLin,  1 

aggregate    amoimt    limited     by    the  Ired.  L.  (N.  Car.)  572;  Kansas  City  v. 

charter  for  a  single  year  is  illegal,  and  Johnson,   78  Mo.   661 ;    Savannah  v. 

cannot  be  sustained.     Wattles  v.  La-  Jesup,  106  U.  S.  563;   supra,  §§  236, 

peer,  40  Mich.  624.    Where  there  is  no  note,  1376,  note, 
restriction  in  the  charter  as  to  the  time 
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support  of  the  State  government  required  railroad  companies  to  pay 
into  the  State  treasury,  for  every  passenger  transported,  one  mill  for 
every  mile  of  transportation,  and  then  provided  that  "every  com- 
pany paying  such  tax  shall  not  be  assessed  with  any  tax  on  its  lands, 
buildings,  or  equipments."  The  charter  of  a  city  in  that  State  gave 
it  power  to  "raise  money  by  taxes  for  the  use  of  the  city,  provided 
the  laws  for  that  purpose  be  not  repugnant  to  the  laws  of  the  State." 
It  was  held  that  the  general  tax  law  was  intended  to  refer  only  to 
State  taxation,  and  did  not  extend  to  municipalities;  that  the  pro- 
viso in  the  city  charter  did  not  limit  the  power  of  the  city  to  tax 
only  such  property  or  subjects  as  are  taxed  by  the  State;  and  that, 
under  the  above-mentioned  power  in  its  charter,  the  city  could  tax 
the  real  estate  and  personal  property  of  the  company  permanently 
located  therein;  and  the  opinion  was  expressed  that,  as  the  resi- 
dence or  domicile  of  the  company  was  in  that  city,  it  could  also  tax 
the  rolling  stock  employed  on  the  road  of  the  company.* 


§  1406  (772).  Charter  Power  held  to  refer  to  Oeneral  Law. — 
But  authority  conferred  by  the  charter  of  a  village  corporation  to 
assess  taxes  "upon  the  freeholders  and  inhabitants  of  said  village 
according  to  law,"  means  according  to  the  provisions  and  principles 
of  the  general  tax  law  in  force  at  the  time  the  assessment  is  made.' 

Co.  v.'BufiFalo,  20  N.  Y.  381, 388.  In  this 
last  case,  p.  391,  Dento,  C.  J.,  lays  down 
this  proposition ;  "  Where  the  general 
law  18  made  applicable  [to  municipali- 
ties] in  this  way  [that  is,  by  words  of 
reference  to  the  general  law^s  contained 
in  their  charters],  any  change  in  the 
general  law  would  produce  a  corre- 
sponding chan^  in  the  method  of  taxa- 
tion by  municipal  corporations,  the 
reference  being  to  the  law  as  it  shall 
exist  for  the  time  being."  Same  prin- 
ciple. Ontario  Bank  v,  Bunnell,  10 
Wend.  (N.  Y.)  186;  Bu£Falo  v,  Le 
Couteulx,  15  N.  Y.  451;  Davenport 
V,  Miss.  &  Mo.  R.  R.  Co.,  16  Iowa,  34S. 
The  view  of  Wright  and  Dillon,  J  J.,  in 
the  case  last  cited,  was  subsequently 
adopted  by  the  Supreme  Court.  Dun- 
lei  th  &  D.  Br.  Co.  V.  Dubuque,  32  Iowa, 
427;  State  v,  Mt.  Pleasant,  8  Rich.  L. 
(S.  Car.)  214.  Where  a  city  is  au- 
thorized "to  levy  a  tax  upon  the  tax- 
payers of  the  city,  taxable  imder  the 
revenue  laws  of  the  State,"  such  tax 
must  be  levied  upon  the  same  persons 
and  property  as  prescribed  by  the  State 
revenue  laws.  The  phrase  "taxpayers 
of  the  city,  taxable  under  the  revenue 


*  Orange  &  A.  R.  R.  Co.  v.  Alexan- 
dria, 17  Gratt.  (Va.)  176 ;  arUe,  §  235. 

'  Ontario  Bank  v.  Bunnell,  10  Wend. 
(N.  Y.)  186;  approved,  Buffalo  v,  Le 
Couteulx,  15  N.  Y.  451,  455;  American 
Transp.  Co.  v.  Buffalo,  20  N.  Y.  381, 
391,  per  DeniOf  J.;  State  Bank  of  In- 
diana V.  Madison,  3  Ind.  43;  Gardner 
V.  State,  21  N.  J.  L.  557;  arUe,  §  235. 

"There  are  numerous  bodies  in  this 
State,  like  the  village  in  question,  which 
possess  to  a  limited  extent  the  power 
of  local  taxation,  and,  I  presume,  in 
every  instance  the  principles  and  mode 
of  imposing  a  tax  are  ascertained  by 
reference  to  the  general  law;  and  we 
should  lament  to  be  obliged  to  give  to 
their  several  powers  such  a  construc- 
tion as  would  prevent  a  participation 
in  the  improvements  of  the  system  of 
taxation  which  are  made  from  time  to 
time,  and  to  be  found  only  in  the  gen- 
eral law  on  the  subject."  Per  Nelson, 
J.,  in  Ontario  Bank  v.  Bunnell,  10 
Wend.  (N.  Y.)  186;  ante,  {  235. 

How  far  the  general  laws  of  the  State 
in  regard  to  taxation  apply  to  villages, 
towns,  and  cUies,  see  Troy  v.  Mutual 
Bank,  20  N.Y.  387;  American  Transp. 
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So  authority  in  the  charter  of  a  city  to  "assess  all  taxable  real  and 
personal  property  within  the  city"  refers  to  the  general  State  law  to 
ascertain  what  Idnd  of  property  is  subject  to  taxation,  and  the  cor- 
poration has  power  to  assess  not  only  what  was  then  taxable,  but 
also  whatever  might  afterwards  be  made  subject  to  taxation  by  any 
general  statute.* 

§  1407  (762).  Road  Taxes  and  Oomptdsory  Street  Labor.  —  In 
a  previous  chapter,  the  subject  of  municipal  authority  over  streets, 
and  also  over  roads  and  highways  within  the  corporate  limits 
of  municipalities,  has  been  considered.'  Special  provision  for 
road  or  street  labor  is  not  unfrequently  made  in  charters;  and 
unless  there  be  some  restrictive  constitutional  provision,  the  legislsr 
ture  may  empower  the  municipal  authorities  to  require  the  inhabit- 
ants to  pay  road  taxes,  or  perform  road  labor,  which  is  in  effect  a 
tax.'    Not  only  so,  but  the  legislature  has  the  constitutional  power 

laws  of  the  State,"  designates  both  the  tion  in  respect  to  the  rule  of  apportion- 
pcrson  and  subject  of  taxation.  Bar-  ment  of  the  public  burdens.  Burling- 
ret  V.  Henderson,  4  Bush  (Ky.),  255.       ton  &  M.  R.  R.  Co.  v,  Lancaster  County, 

>  Buffalo  V.  he  Couteubc,  15  N.  Y.  4  Neb.  293. 
451;  Ontario  Bank  v.  Bunnell,  10  ■  It  has  been  held  that  compvhory 
Wend.  (N.  Y.)  186,  supra;  Davenport  labor  upon  the  public  roads  is  not  a  tax, 
V.  Miss.  &  Mo.  R.  R.  Co.,  16  Iowa,  348;  but  a,  duty  like  service  upon  juries,  &c., 
supra;  s.  p.  Tackaberry  v.  Keokuk,  32  which  may  be  rec[uired  to  be  rendered 
Iowa,  155;  Lot  v.  Ross,  38  Ala.  156,  to  the  State  without  compensation, 
construing  the  words  "taxable  prop-  Pleasant  v.  Kost,  29  111.  490;  Fox  v. 
ertjr."  But  m  South  Carolina,  in  cases  .Rockford,  38  III.  451;  Dale  v,  Irwin, 
arising  under  the  charter  of  the  city  of  78  111.  170,  183 ;  State  v.  Sharp,  125 
Charleston,  which  is  authorized  "  to  N.  Car.  628.  But  other  cases  seem  to 
assess  those  who  hold  taxahle  property  assimilate  the  burden  or  obligation  to 
within  the  same,''  the  words  taxable  taxation.  A  statute  which  requires 
property"  were  construed  "to  mean  compulsory  road  labor  by  the  resi- 
aU  property  not  exempt  by  law  from  taX"  dents  of  the  road  districts,  with  the 
aiion,  whether  the  State  taxes  the  privilege  of  providing  a  substitute  or 
particular  kind  of  property  or  not  for  paying  a  stipulated  sum  in  lieu  of  per- 
State  purposes.  The  words  are  not  sonal  service,  is  not  "levying  taxes 
equivalent  to  the  phrase,  "property  by  the  poll"  within  the  prohibition  of 
taxed  by  the  State":  hut  quoere?  State  the  Maryland  Constitution.  Short  v. 
V.  Charleston  Coimcil.  10  Rich.  L.  240;  State,  80  Md.  392.  See  to  the  same 
Charleston  v.  St.  Pnilip's  Church,  1  effect  imder  the  Ohio  Constitution, 
McMul.  Eq.  (S.  Car.)  139;  State  v.  Dennis  v.  Simon,  51  Ohio  St.  233.  But 
Charleston,  4  Strob-  L.  (S.  Car.)  217;  in  Nevada,  it  was  held  that  the  per- 
State  V.  Charleston,  1  Mill  Const.  (S.  formance  of  road  duty,  althougn  a 
Car.)  40;  State  v.  Charleston,  5  Rich,  service,  is  an  exercise  of  the  taxing 
L.  (S.  Car.)  561 ;  Charleston  v.  Condy,  power.  A  statute  which  requires  each 
4  Rich.  L.  (S.  Car.)  254;  State  v.  resident  of  a  road  district  to  pay  an 
Charleston,  2  Speers  L.  (S.  Car.)  719;  annual  road  tax  of  four  dollars  imposes 
lb.  623.  a  capitation  or  poll  tax,  and  comes 

'  Ante,  chap.  xxiv.  {§  1120  et  seq,    withm  constitutional  provisions  regu- 
A  uniform  road  land  *'  tax  of  four  lating  the  amount  of  the  poll  taxes  and 
dollars  to  each  quiurter  section  of  land,"   their  application.    Haasett  v.  Walls,  9 
irrespective  of  value,  was  sustained,   Nev.  387.     In  Lewin  v.  State,  77  Ala. 
there  being  no  constitutional  limita-  45,  the  word  "road-tax**  in  a  statute 
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to  authorize  a  city  corporation  to  levy  taxes  or  expend  money  to 
improve  public  roads  outside  of,  but  leading  into,  the  city.^  And  the 
grant  in  the  charter  of  a  city  of  power  to  require  road  labor  from 
all  male  residents,  between  certain  ages,  is  not  an  infringement  of  the 
provision  of  the  State  Constitution  which  requires  ''that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  shall 
pay  a  tax  in  proportion  to  the  value  of  his  property,"  the  court 
being  of  the  opinion  that  this  clause  was  intended  to  direct  a  uni- 
form, mode  of  taxing  property,  but  not  to  deprive  the  legislature  of 
the  power  to  resort  to  other  species  of  taxation  if  it  saw  fit  to  do  so.' 


conferring  certain  exemptions  was  con- 
strued as  meaning  road-dviy.  any  other 
interpretation  of  the  word  depriving  it 
of  all  operative  effect. 

The  compulsory  performance  of 
road  work  upon  an  assessment  payable 
in  labor  is  not  involuntary  servitude 
within  the  meaning  of  constitutional 
provisions  prohibiting  such  servitude. 
In  re  Dassler,  35  Kan.  678.  See  also 
State  V.  Topeka,  36  Kan.  76;  In  re 
McCort,  52  Kan.  18;  Topeka  v.  Bout- 
well,  53  Kan.  20;  Dennis  v.  Simon, 
51  Ohio  St.  233.  Labor  on  the  roads 
is  a  "necessary  exi>ense"  within  the 
meaning  of  the  provisions  of  the  North 
Carolina  Constitution,  and  the  levjr  of 
a  tax  therefor  may  be  authorized  with- 
out a  previous  vote  of  the  people. 
Crocker  v.  Moore,  140  N.  Car.  429.  As 
to  the  constitutionality  of  a  special 
system  for  working  roads  imder  the 
North  Carolina  Constitution,  see  State 
v.  Godwin,  123  N.  Car.  697.  A  high- 
way tax  cannot  be  imposed  without 
express  legislative  authority.  Ryer- 
son  V.  Laketon,  52  Mich.  509.  Being 
the  performance  of  a  duty,  according 
to  the  decisions,  sickness  causing  in- 
abiUty  to  perform  road  labor,  is  a  full 
defence  to  an  indictment  for  neglect- 
ing to  do  so.  State  v.  Covington,  125 
N.  Car.  641.  Under  a  statute  which 
requires  labor  of  "able  bodied"  per- 
sons, a  person  who  is  unable  to  per- 
form the  labor  is  not  liable.  Martin 
V.  Gaddj  31  Iowa.  75.  See  further  as 
to  liabihty  to  road  duty  under  statute, 
Fanning  v.  Wilkes  County,  119  Ga- 
315.  Persons  temporarily  eojouming 
within  a  town  are  not  subject  to  road 
duty.  Chinese  Tax  Cases,  14  Fed. 
Rep.  338;  Spann  v.  State,  14  Ala.  588; 
Taylor  v.  State,  147  Ala.  131;  State  v. 
Hinton,  131  N.  Car.  770.  Compare 
State  V.  Johnston,  118  N.  Car.  1188. 


Necessity  and  sufficiency  of  notice  to 
perform  road  labor.  See  State  v.  Wain- 
wnght,  60  Ark.  280;  Sims  v.  Hutche- 
son,  72  Ga.  437 ;  McDonald  v.  Madison 
County,  43  lU.  22 ;  Chicago  &  N.  W.  R. 
Co.  v.  People,  171  111.  525;  Chicago  & 
N.  W.  R.  Co.  V.  People,  183  lU.  196; 
Chicago  &  E.  I.  R.  Co.  v.  People,  200 
111.  237;  State  v.  Yoder,  129  N.  Car. 
644;  State  v,  Telfair,  130  N.  Car.  645. 
Indictment  for  neglect  to  perform  road 
duty.  See  State  v.  Sharp,  125  N.  Car. 
628.  Enforcement  of  road  labor  by 
fine.  See  State  v.  Cox,  52  La.  An.  2049. 
To  enable  it  to  enforce  street  labor  or 
the  pajrment  of  a  tax  in  lieu  thereof, 
a  city  may  by  ordinance  reauire  that 
boarding-house  keepers  shall  furnish 
the  names  of  boarders.  Topeka  v. 
Boutwell,  53  Kan.  20.  Adoption  of 
money  tax  by  municipality  in  lieu  of 
road  labor  under  enabling  statute. 
See  Crawford  v.  Crow,  114  Ga.  282; 
Haisten  v.  Glower,  114  Ga.  992;  Mo- 
Ginnis  v.  Ragsdale,  116  Ga.  245;  Gor- 
don County  Road  Com'rs  v.  Bums, 
118  Ga.  112;  MaxweU  v.  Willis,  123 
Ga.  319 ;  Ryerson  v.  Laketon,  52  Ikfich. 
509.  Perrizo  v.  Stephenson,  141  Mich. 
167. 

1  Skinner  v.  Hutton,  33  Mo.  244. 
The  legislature  of  the  State  has  the 
power,  unless  expressly  restrained  by 
the  Constitution,  to  authorize  a  mu- 
nicipal corporation  to  levy  a  tax  upon, 
or  require  a  license  from,  persons  using 
the  paved  streets  of  a  city,  for  the  pur- 

gose  of  keeping  the  same  in  repair, 
hess  V,  Birmingham,  1  Grant  (Pa.) 
Cas.  438;  Brooklyn  v,  Breslin,  57 
N.  Y.  591.  See  Bennett  v.  Birming- 
ham, 31  Pa.  15;  ante,  {  1164;  poet, 
i  1412. 

»  Sawyer  v.  Alton,  4  111.  130;  Tip- 
ton V.  Norman,  72  Mo.  380. 
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Power  to  the  corporate  authorities  of  a  town  "  to  make  such  rules, 
orders,  regulations,  and  ordinances  as  to  them  shall  seem  meet  for 
repairing  streets,"  was  held,  in  view  of  the  general  legislation  on 
the  same  subject,  to  give  authority  to  require  the  inhabitants  coTn- 
jndsorily  to  labor  on  the  streets  for  the  purpose  of  repairing  them, 
and  this,  although  there  was  also  express  power  (regarded  by  the 
court  as  cumulative)  to  levy  a  tax,  to  be  expended,  among  other 
purposes,  for  street  repairs.^ 

Under  a  constitutional  provision  requiring  "all  taxes  to  be  as 
nearly  equal  as  may  be,"  the  legislature  may  authorize  the  levy  of 
poUrtax  by  municipal  corporations,  and  may  exempt  the  members 
of  fire  companies  from  the  payment  of  such  tax,  —  tiiis  construction 
being  aided  by  the  long  acquiescence  of  the  people  in  laws  and 
charters  authorizing  such  taxes.' 

§  1408  (768).  Taxing  and  Police  Powers  difltingnished;  Scope  of 
Power  to  license  Occupations.  —  The  taxing  power  is  to  be  distin- 
guished from  the  poli4:e  power ,  the  general  nature  of  which  has  been 
before  adverted  to.*  The  power  to  license  and  regulate  particular 
branches  of  business  or  specified  matters  is  usually  a  police  power; 
but  when  license  fees  or  exactions  are  plainly  imposed  for  the  sole  or 
main  purpose  of  revenue,  they  are,  in  effect,  taxes.*  The  authority 
to  license  and  regulate  various  enumerated  matters  is  very  generally 

^  State  V.  Halifax,  4  Dev.  L.  (N.  Jackson  v.  State.  101  Tenn.  138.  Ex- 
Car.)  345.  emptions  of  railroad  employees  under 

*  Faribault   v.    Misener,   20   Minn,  railroad    charters.      See    Johnson    v. 

396.     In  Thurston  County  v.  Tenino  State,  88  Ala.  176;  State  v.  Womble, 

Stone  Quarries,  44  Wash.  351,  it  was  112  N.  Car.  862. 

held  (citing  text),  that  the  Constitution        '  Ante,  chap.  viii.  {141.     Index  — 

<^  Washington  aoes  not  require  uni-  Licenses;  Police  Power  and  Regvlations; 

f ormity  in  the  levy  of  poll-taxes;  and  Telegraph  and   Telephone  Companies. 

that  a  poll-tax  restricted  to  males  over  The  distinction  between  the  two  pow- 

twenty-one  years  and  under  fifty  years  ers  is  well  stated  by  Depue^  J.,  State  v. 

was  based  on  a  reasonable  and  proper  Hoboken,  33  N.  J.  L.  280,  cited  infra; 

classification,    and    was    valid.      But  supraj  {  1379. 
compare  State  r.  Ide,  35  Wash.  576,        *  Ante,chap.xvi.  J  §  661-676;  Ward 


but  exempting  menu>ers  of  volunteer  per  Clifford^  J.;  St.  Louis  v.  Spiegel, 
fire  companies  therefrom,  was  held  to  75  Mo.  145,  citing  text;  State  v. 
be  void  for  lack  of  uniformity.    Statu-  Bengsch,  170  Mo.  81,  109,  citing  text. 


tory  exemptions  from  road  labor.  Conr  An  ordinance  prohibiting  all  persons, 
sUtuHonatity.  See  State  v,  Womble,  including  druggists,  from  selling  spirits 
112  N.  Car.  862.  Exemptions  pro-  uous  liquors  without  having  first  ob- 
hibited  by  Mississippi  Constitution,  tained  a  License,  is  not  void  as  in  re- 
Chidsey^  v,  Scranton,  70  Miss.  449.  straint  of  trade;  and  such  a  license 
Exemptions  to  members  ci  fire  com-  may  be  exacted  as  a  condition  of  a 
ponies,  Lewin  v.  State,  77  Ala.  45;.  drug^st  doing  business,  it  being  re- 
Porter  V.  State,  141  Ind.  488;  Leedy  quired  not  as  a  tax,  but  under  the 
V,  Bourbon,  12  Ind.  App.  486.  Mem-  police  power.  Rochester  v,  Upman,  19 
bers  of  National  Guard  of  State.    See  Minn.  108;  ante,  §  276. 
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conferred  upon  the  municipal  councils,  and  there  is,  as  we  have  seen 
in  a  former  chapter,  some  difference  of  judicial  opinion  as  to  the 
extent  of  power  thus  conferred,  particularly  in  reference  to  using  it 
for  purposes  of  revenue.*  Ordinarily,  the  mere  power  to  license  or  to 
subject  to  police  regulations,  does  not  give  the  power  to  tax  dis- 
tinctly for  revenue  purposes ;  ^  but  it  may  give  the  power  when 
such  appears  from  the  nature  of  the  subject-matter,  and  upon  the 
whole  charter  or  enactment,  to  have  been  the  legislative  intent,  but 
not  otherwise.'    Taxes  upon  occupations  or  businesses  are  usually 


*  Ante,  chap.  xvi.  §§  661-676,  and 
cases  there  cited.  License  fee  for  carry- 
ing on  a  business  or  vocation  is  a  tax 
omy  when  revenue  is  the  main  object 
for  which  it  is  imposed.  St.  Louis  v. 
United  Railways  Co.,  210  U.  S.  266, 
273;  St.  Louis  v.  Spiegel,  75  Mo.  145, 
146;  State  v,  Bengsch,  170  Mo.  81, 109. 
The  disHncUon  between  "police  regu- 
lation" and  "taxation  for  revenue" 
is  fully  considered  and  illustrated  by 
Gray  m  his  recent  work  on  Limita- 
tions of  Taxing  Power  and  Public  In- 
debtedness. Index — Police  Power  and 
Regulations;  Telegraph  and  Telephone 
Companies,  "  When  authority  is  given 
to  require  the  possession  of  a  license 
as  a  condition  for  selling,  a  reasonable 
fee,  to  cover  probable  expenses,  can  be 
demanded.  But  the  exaction  of  sums 
in  excess  of  such  expenses,  and  gradu- 
ated by  the  amount  of  business  done, 
can  be  nothing  else  than  a  tax  upon 
such  business."  Per  Knapp^  J.,  in 
Muhlenbrinck  v.  Long  Branch  Com'rs, 
42  N.  J.  L.  364,  369. 

"  Van  Hook  v.  Selma,  70  Ala.  36; 
Fayetteville  v.  Carter,  52  Ark.  301; 
Arkadelphia  Lumber  Co.  v.  Arkadel- 
phia,  56  Ark.  370,  374;  Fort  Smith  v. 
Hunt,  72  Ark.  556,  563;  Stamps  v. 
Burk,  83  Ark.  351,  354;  Waters- 
Pierce  Oil  Co.  V.  Hot  Springs,  85  Ark. 
509 ;  New  Haven  v.  New  Haven  Water 
Co.,  44  Conn.  105;  State  v.  Glavin,  67 
Conn.  29;  Jacksonville  v.  Ledwith,  26 
Fla.  163;  Atkins  v,  Phillips,  25  Fla. 
281,  298;  Burlington  v,  Putnam  Ins. 
Co.,  31  Iowa,  102;  Burlington  v. 
Bumgardner,  42  Iowa,  673,  674; 
Ottiunwa  V.  Zekind,  95  Iowa,  622, 
626;  Easterly  v.  Irwin,  99  Iowa, 
694;  Vansant  v.  Harlem  Stage  Co., 
69  Md.  330,  335;  State  v,  Rowe, 
72  Md.  648;  People  v.  Russell,  49 
Mich.  617;  Chaddock  v.  Day,  75 
Mich.  527;  Saginaw  v.  Saginaw  Cir- 
cuit   Judge,    106    Mich.    32;     Little- 


field  r.  State,  42  Neb.  223;  Ben- 
son V.  Hoboken,  33  N.  J.  L.  280;  North 
Hudson  County  R.  Co.  v.  Hoboken, 
41  N.  J.  L.  71;  Muhlenbrinck  v. 
Long  Branch  Com'rs,  42  N.  J.  L.  364; 
Clark  V.  New  Brunswick,  43  N.  J. 
L.  118;  Johnson  v.  Asbury  Park,  60 
N.  J.  L.  427,  430;  Blanke  v.  Hoboken 
Board  of  Health,  64  N.  J.  L.  42;  Cape 
May  V.  Cape  May  Transportation  Co., 
64  N.  J.  L.  80;  Fielders  v.  North 
Jersey  St.  R.  Co.,  68  N.  J.  L.  343,  357; 
State  V.  Bean,  91  N.  Car.  554;  State 
V,  Moore,  113  N.  Car.  697;  Stull  v. 
De  Mattos,  23  Wash.  71.  Index  — 
Licenses;  Police  Power  and  Regulations. 

»  lb.;  St.  Joseph  v.  Ernst,  95  Mo. 
360;  Mulcahy  v.  Newark,  57  N.  J.  L. 
613,  515;  Baker  v.  Cincinnati,  11  Ohio 
St.  534.  See  also  ante.  §  276;  Essex 
County  V.  Barber,  6  N.  J.  L.  64.  Power 
to  license  inns  gives  no  power  to 
tax.  lb.  Same  principle.  IGp  v. 
Paterson,  26  N.  J.  L.  298;  New  York 
V.  Second  Av.  R.  Co.,  32  N.  Y.  261; 
St.  Louis  V.  Boatmen's  Ins.  &  T.  Co., 
47  Mo.  150,  163;  Commonwealth  v. 
Markham  (dog  ordinance),  7  Bush 
(Ky.),  486;  Van  Hook  v.  Sebna,  70 
Ala.  361  (license  for  selling  goods); 
Davis  V.  Macon,  64  Ga.  128;  ante, 
chap.  xyi.  Thus,  agreeably  to  the  rule 
stated  in  the  text,  it  was  held  in  the 
State  V.  Hoboken,  33  N.  J.  L.  280,  that 
the  power  given  to  a  municipal  cor- 
poration to  regulate  streets  and  the 
huilding  of  vaults  will  not  authorize  an 
exaction  or  assessment  which  amounts 
to  a  tax  upon  the  owners  of  lots  for 
permission  to  build  vaults  in  the  streets 
m  front  of  their  property,  or  to  im- 
prove the  streets  for  their  more  con- 
venient use.    Supra,  §  1378. 

Power  to  license  vending  of  intoxi- 
cating liquors  within  a  short  distance 
of  the  municipality  valid  as  a  police 
regulation.  Falmouth  v.  Watson,  5 
Bush  (Ky.),  660;  Mason  v.  Lancaster, 
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collected  by  means  of  licenses.  But  a  revenue  tax  upon  an  occu- 
pation does  not  necessarily  imply  a  license.^  Under  delegated  au- 
thority a  municipality  may  impose  an  occupation  tax  upon  a  business 
or  profession,  although  the  business  or  profession  may  already 
have  been  authorized  or  licensed  by  the  authority  of  the  State.^ 


4  Bush  (Ky.),  406.  Where,  by  its 
charter,  a  city  is  authorized  to  assess 
a  tax  on  licenses  to  do  certain  kinds  of 
business,  it  mayrecjuire  the  payment  of 
the  tax  as  a  candUion  precedent  to  is- 
suing the  license.  Sights  v.  Yamalls, 
12  Gratt.  (Va.)  292.  Property  taxed 
for  revenue  purposes  may  also  be  sub- 
ject to  license  tax.  St.  Louis  v.  Bucher, 
7  Mo.  App.  169.  Statutory  power  to 
levy  and  collect  a  "license  tax"  au- 
thorizes the  imposition  of  a  tax  for 
purposes  of  revenue.  FretweD  v.  Troy, 
18  Kan.  271;  Newton  v,  Atchison,  31 
Kan.  151,  156;  In  re  Chipchase,  56 
Kan.  357;  In  re  Martin,  62  Kan.  638; 
Kansas  City  v.  Overton,  68  Kan.  560, 
564;  St.  Joseph  v.  Ernst,  95  Mo.  360, 
366.  Power  conferred  by  statute  upon 
a  municipality  ^Ho  grant  licenses  for 
any  lawful  purpose  and  to  fix  by  ordi- 
nance the  amoimt  to  be  paid  therefor" 
authorizes  the  exaction  of  a  license  tax 
for  revenue  as  weU  as  license  fees  under 
the  police  power.  Fleetwood  v.  Read, 
21  Wash.  547,  552.  See  to  the  same 
effect,  Adams  Express  Co.  v.  Owens- 
boro,  85  Ky.  265,  268;  Flanagan  v, 
Plainfield,  44  N.  J.  L.  118. 

The  provision  of  the  Kentucky 
Constitution,  1899,  §  181,  permitting 
the  legislature  to  impose  or  to  dele- 
^te  to  municipalities  the  power  to 
impose  and  collect  ''license  fees  on 
stock  used  for  breeding  purposes,  on 
franchises,  trades,  occupations,  and 
professions"  construed  upon  the  con- 
text as  permitting  the  imposition  of 
license  and  occupation  taxes  for  rev- 
enue purposes.  Baker  v.  Lexington 
(Ky.),  53  S.  W.  Rep.  16.  See  also 
Commonwealth  v.  Fowler,  96  Ky. 
166;  Levi  v.  Louisville,  97  Ky.  394; 
Wilson  V.  Lexington.  105  Ky.  765. 
Power  "to  license  tor  purposes  of 
regulation  and  revenue"  every  kind 
of  business,  authorizes  the  imposition 
of  license  or  occupation  taxes  for 
revenue.  Stull  v,  De  Mattos,  23  Wash. 
71.  In  lUinois,  it  seems  to  be  the  rule 
that  mere  power  to  regulate  a  calling 
or  business  without  express  power  oi 
taxation,  authorizes  the  exaction  of 
license  fees  or  taxes  which  will  yield 


a  revenue.  See  Braun  v.  Chicago, 
110  lU.  186;  United  States  Distil- 
ling Co.  V,  Chicago,  112  111.  19; 
Dennehy  v.  Chicago,  120  111.  627; 
Kinsley  v.  Chicago,  124  111.  359; 
Banta  v.  Chicago,  172  lU.  204,  218, 
220;  Price  v.  People,  193  lU.  114. 
But  compare  Bessette  v.  People,  193 
lU.  334. 

'  "  Taxes  upon  business  are  usually 
collected  in  the  form  of  license  fees; 
and  this  may  possibly  have  led  to  the 
idea  that  seems  to  have  prevailed  in 
some  quarters,  that  a  tax  implied  a 
license.  But  tnere  is  no  necessary  con- 
nection whatever  between  them.  A 
business  may  be  licensed  and  yet  not 
taxed,  or  it  may  be  taxed  and  yet  not 
licensed.  And  so  far  is  the  tax  from 
being  necessarily  a  license,  that  pro- 
vision is  frequently  made  by  law  for 
the  taxation  of  a  business  that  is  car- 
ried on  imder  a  license  existing  inde- 
pendent of  the  tax."  Per  Cooley,  J., 
m  Yoimgblood  v.  Sexton,  32  Mich.  406, 
425.  ''An  occupation  tax  (imposed  in 
the  form  of  a  license  as  in  the  case  be- 
fore us)  does  not  create  a  contractual 
relation  between  the  municipal  cor- 
poration and  the  licensee  so  as  to  ab- 
solutely require  the  corporation  to 
permit  the  pursuit  of  the  occupation 
for  the  whole  period  of  the  license. 
The  corporation  in  the  exercise  of  the 
police  power  may  even  prohibit  the 
occupation  during  the  currency  of  the 
term  of  the  license,  without  thereby 
impairing  a  contractual  obligation  of 
the  city.  But  whether  or  not,  in  such 
event,  the  city  would  be  bound  to  re- 
turn the  license  fee  need  not  be  de- 
cided in  this  case."  St.  Charles  v. 
Hackman,  133  Mo.  634,  642,  per  Bar- 
clay,  J.,  citing  Phalen  v.  Virginia,  8 
How.  (U.  S.)  163;  iEtna  F.  Ins.  Co. 
V.  Reading,  119  Pa.  417;  Sullivan  v, 
Borden,  163  Mass.  470. 

'  Wendover  v.  Lexington,  15  B. 
Mon.  (Ky.)  258;  State  v.  Bennett,  19 
Neb.  191;  Napier  v.  Hodges,  31  Tex. 
287;  Ould  v,  Richmond,  23  Gratt. 
(Va.)  464.  The  fact  that  lawyers  are 
admitted  and  licensed  to  practice  by  the 
courts  does  not  exempt  them  from  oc- 
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When  considered  as  a  tax,  an  occupation  tax  comes  within  the 
general  proposition  concerning  taxation  that  it  knows  no  limit  other 
than  the  necessities  of  the  public  treasury  and  the  discretion  within 
constitutional  limits  of  the  taxing  power.^  But  the  decisions,  al- 
though they  have  not  clearly  defined  the  limits  of  the  taxing  power, 
support  the  view  that  occupation  or  business  taxes,  particularly 
when  imposed  by  municipal  ordinance,  must  stop  short  of  confisca- 
tion, and  must  not  be  so  oppressive  as  to  prohibit  the  individual 
from  following  the  ordinary  and  usual  useful  occupations.^    But  as 

cupation  taxes,  imposed  bv  a  munid-  tain  kinds  of  business,  yet  before  in 
pality  under  statutory  authority.  Ex  such  a  case  an  ordinance  imposing  a 
parte  Williams,  31  Tex.  Grim.  Rep.  license  is  declared  void  on  account  of 
262;  Ould  v.  Richmond,  23  Gratt.  the  amoimt  therefor,  it  should  appear 
(Va.)  464,  471.  A  city  may,  when  au-  that  the  necessities  of  the  city  do  not 
thonzed  by  statute,  exact  both  a  lin  require  so  large  a  revenue,  or  that  there 
cense  feess&  condition  of  the  right  to  has  been  an  unjustifiable  attempt  to 
do  business,  and  a  tax  on  the  occupap-  discriminate  against  certain  kinds  of 
tion.  State  v.  Bennett,  19  Neb.  191.  business  by  casting  the  whole  burden 
But  if  the  statute  expressly  declares  of  taxation  upon  them." 
that  the  payment  of  a  license  tax  to  '  Stull  v.  De  Mattos,  23  Wash.  71 ; 
the  State  shall  preclude  any  other  In  re  Garfinkle,  37  Wash.  650,  655. 
privilege  tax,  no  license  tax  can  be  im-  The  Supreme  Gourt  of  Kaneae  in  hold- 
posed  by  a  municipality.  Douglass  v.  ing  that  the  amoimt  of  a  license  tax 
Anniston,  104  Ala.  291.  is  left  to  legislative  judgment  and  dis- 

*  In  Fretwell  v.  Troy,  18  Kan.  271,  cretion,  said,  per  Johnston,  J.,  "  We  do 
274,  275,  Brewer,  J.,  in  discussing  the  not  say  that  such  discretion  is  abso- 
validity  of  a  license  tax  of  jive  dollars  lutely  unreasonable.  If  the  license 
per  day  on  auctioneers^  said:  "Re-  tax  were  flagranti:^  unreasonable,  un- 
garded  as  a  tax,  it  comes  mithin  the  just  and  oppressive,  courts  might 
general  proposition  concerning  taxa-  properly  interfere;  but  we  have  no 
tion,  that  it  Knows  no  limit  other  than  such  case  before  us."  In  re  Martin,  62 
the  necessities  of  the  public  treasury,  Kan.  638,  640.  See  also  Ghipchase, 
and  the  discretion  of  the  taxing  power.  In  re,  56  Kan.  357;  Steiner  v.  Liggett, 
Or  perhaps  more  correctly,  it  may  be  67  Kan.  822.  As  to  reasonableness  as 
said  in  respect  to  this,  as  a  mimicipal  a  prerequisite  to  the  validity  of  mu- 
tax,  that  tne  whole  amount  of  the  tax  nicipal  ordinances,  see  ante,  chap.  xv. 
does  not  prove  its  invalidity.  The  on  Ordinances.  In  Galdwell  v.  Lin- 
amount  of  the  city  indebtedness,  the  coin,  19  Neb.  569,  it  is  said  that  a  li- 
necessary  expenditures  of  the  mimici-  cense  tax  imposed  by  ordioance  must 
pality,  may  require  an  equally  high  be  reasonable  in  amount  considering 
rate  of  taxation  upon  all  employments  the  nature  of  the  business,  and  not 
and  all  property,  so  that  however  so  oppressive  as  to  prohibit.  When 
large  this  might  seem  to  be,  being  in  the  statute  requires  that  license  taxes 
harmony  with  all  other  taxation,  and  shall  be  just  and  reasonable,  an  ordi- 
necessary  to  meet  the  legitimate  de-  nance  imposing  a  tax  which  is  a  pal- 
mands  on  itio  treasury,  it  could  not  be  pable^  attempt  to  destroy  and  forbid 
said  to  be  unreasonaole.  This  seems  a  legitimate  and  commendable  busi- 
to  avoid  the  argument  of  the  learned  ness.  is  void.  But  the  evidence  must 
counsel,  that  such  a  license  amoimting  establish  a  flagrant  case  of  excessive 
in  a  single  year  to  over  fifteen  himdrea  and  oppressive  abuse  of  power  by  the 
dollars  is  oppressive,  unreasonable,  and  city  authorities.  Lyons  v,  Gooper.  39 
in  restraint  of  trade.  For  while  it  may  Kan.  324.  But  compare  In  re  Gnip- 
not  be  true  that  a  city  having  author-  chase,  56  Kan.  357;  Steiner  v.  Liggett, 
ity  to  collect  revenue  by  license  may  67  Kan.  822;  Lebanon  v,  Zanditon, 
impose  any  sum^  however  large,  as  75  Kan.  273,  274. 
license,  and  thus  m  effect  destroy  cer- 
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a  general  rule,  the  amount  of  the  tax  must  be  determined  by  the 
l^islative  discretion  of  the  municipal  authorities,^ 

§  1409.  Taxation  of  Vocations;  Fourteenth  Amendment  as  to 
Equal  Protection  of  the  Laws.  —  The  provision  of  the  Fourteenth 
Amendment  to  the  Federal  Constitviion,  that  no  State  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
was  not  intended  to  prevent  a  State  from  adjusting  its  system  of 
taxation  in  all  accustomed,  proper,  and  reasonable  ways.  It  may 
impose  different  specific  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various  products.  These 
exactions,  so  long  as  they  proceed  wifliin  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the  State  legislature,  or  of 
the  people  of  the  State  in  framing  their  Constitution.'  The  Four- 
teenth ATnendment  does  not  require  that  the  States  shall  tax  all 
persons  and  property,  or  all  trades  and  vocations  within  their  re- 
spective jurisdictions.  It  does  not  prevent  the  legislature  of  a  State 
from  classifying  occupations  and  vocations  for  purposes  of  taxar 
tion.  It  only  requires  the  same  methods  to  be  applied  impartially 
to  all  the  constituents  of  the  class  which  is  subjected  to  taxation,  so 
that  the  law  shall  operate  equally  and  uniformly  upon  all  persons  in 
similar  circumstances.'    But  the  right  to  classify  is  not  unlimited 

»  In  re  Martin,  62  Kan.  638,  640;  nah,  T.  &  I.  H.  R.  Co.  v.  Savannah, 
Kansas  City  v.  Overton,  68  Kan.  560;  198  U.  S.  392;  Armour  Packing  Co. 
Fleetwood  v.  Read,  21  Wash.  647;  v.  Lacy,  200  U.  S.  226. 
StuU  V.  DeMattoB,  23  Wash.  71;  In  re  Clasaification  of  persons,  property 
Garfinkle,  37  Wash.  650,  655.  The  or  transactions  for  purposes  of  taxa^ 
reasonableness  or  imreasonableness  of  Hon  must  be  based  on  some  real  dis- 
a  license  tax  cannot  be  determined  by  Unction  to  satisfy  the  constitutional 
the  extent  of  the  business  of  a  single  guarantee  of  equality.  The  general 
individual.  There  may  be  competi-  rule  of  equality  is  that  all  persons  sub- 
tion,  or  ne^igenoe  on  his  part,  or  other  ject  to  legislation  "  shall  be  treated 
considerations  i^ecting  the  extent  of  alike,  imder  like  circumstances  and 
his  business.  Nashville,  C.  &  St.  L.  R.  conditions,  both  in  the  privileges  con- 
Co.  V,  Attalla,  118  Ala.  362;  Nash-  f erred  and  in  the  limitations  imposed." 
ville,  C.  &  St.  L.  R.  Co.  v.  Alabama  Hayes  v,  Missouri,  120  U.  S.  68,  71. 
City,  134  Ala.  414.  Another  statement  of  the  rule  is  that 

•  Bell's  Gap  R.  Co.  v.  Pennsylvania,  equality  is  secured  "  if  the  laws  operate 
134  U.  S.  232,  237,  per  Mr.  Justice  on  all  alike,  and  do  not  subject  the  in- 
Bradley,  dividual  to  an  arbitrary  exercise  of  the 

»  Kentucky  Railroad  Tax  Cases,  powers  of  government."  Dimcan  v. 
115  U.  S.  321,  337;  Home  Ins.  Co.  v.  SCssouri,  152  U.  S.  377,  382.  In  Pern- 
New  York,  134  U.  S.  694,  606;  Pa-  bina  Mining  Co.  v.  Pennsylvania,  125 
cific  Express  Co.  v,  Seibert,  142  U.  S.  U.  S.  181,  188,  it  was  said:  "The  m- 
339;  Magoun  v.  Illinois  Trust  &Sav.  hibition  of  the  amendment  that  no 
Bank,  170  U.  S.  283,  293;  American  State  shall  deprive  any  person  within 
Sugar  Refining  Co.  v,  Louisiana,  179  its  jurisdiction  of  the  equal  protection 
U.  S.  89;  Kehrer  v.  Stewart,  197  U.  S.  of  the  laws  was  designed  to  prevent  any 
60,  afif'g  117  Ga.  969;  Cook  v.  Mar-  person  or  class  of  persons  from  being 
shall  Cotmty,  196  U.  S.  261;   Savan-  singled  out  as  a  special  subject  for 
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and  unqtudified;  it  is  subject  to  the  same  restrictions  and  qualifica- 
tions as  classifications  which  are  permitted  under  other  constitu- 


discriminating  and  hostile  legislation/' 
In  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  560,  561,  Mr.  Justice  Harlan 
said:  "The  difficulty  is  not  met  by 
saying  that,  generally  speaking,  the 
State  when  enacting  laws  may^  in  its 
discretion,  make  a  classification  of 
persons,  firms,  corporations,  and  asso- 
ciations, in  order  to  subserve  public 
objects.  For  this  court  has  held  that 
classification  ^must  always  rest  upon 
some  difference  which  bears  a  reason- 
able and  just  relation  to  the  act  in 
respect  to  which  the  classification  is 
proposed,  and  can  never  be  made  arbi- 
tranly  and  without  any  such  basis.  .  .  . 
But  arbitrary  selection  can  never  be 
justified  by  calling  it  classification. 
The  equal  protection  demanded  by  the 
Fourteenth  Amendment  forbids  this. 
...  No  duty  rests  more  imperatively 
upon  the  courts  than  the  enforcement 
of  those  constitutional  provisions  in- 
tended to  secure  that  equahty  of  rights 
which  is  the  foundation  of  free  gov- 
ernment. ...  It  is  apparent  that  the 
mere  fact  of  classification  is  not  suffi- 
cient to  relieve  a  statute  from  the  reach 
of  the  equality  clause  of  the  ^Four- 
teenth Amendment,  and  that  in  all 
cases  it  must  appear  not  only  that  a 
classification  has  been  made,  but  also 
that  it  is  one  based  upon  some  reason- 
able ground  —  some  difference  which 
bears  a  just  and  proper  relation  to  the 
attempted  classification  —  and  is  not 
a  mere  arbitrary  selection.'  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 
155,  159,  160,  165."  In  the  case  cited 
(Gulf,  Colorado  &  Santa  F6  R'y  Co. 
V.  Ellis)  it  was  said  of  the  statute  there 
involved,  which  provided  for  the  re- 
covery of  attorneys'  fees  by  successful 
litigants  in  actions  against  railway' 
companies  only:  "The  statute  arbi- 
trarily singles  out  one  class  of  debtors 
and  punishes  it  for  a  failure  to  perform 
certain  duties  —  duties  which  are 
equally  obligatory  upon  all  debtors; 
a  pumshment  not  visited  by  reason  of 
the  failure  to  comply  with  any  proper 
police  regulations,  or  for  the  protection 
of  the  laboring  classes,  or  to  prevent 
litigation  about  trifling  matters,  or 
in  consequence  of  any  special  corpo- 
rate privileges  bestowed  by  the  State. 
Unless  the  legislature  may  arbitrarily 
select  one  corporation  or  one  class  of 


corporations^  one  individual  or  one 
class  of  individuals,  and  visit  a  pen- 
alty upon  them  which  is  not  imposed 
upon  others  guilty  of  like  delinauency, 
this  statute  cannot  be  sustainea.  But 
arbitrary  adecUon  can  never  be  jttsHfied 
by  calling  it  classification.  The  equal 
protection  demanded  by  the  Fourteenth 
Amendment  forbids  this'*  (165  U.  S.  at 
p.  159). 

ClassifijcatUm  for  the  purpose  of 
taxation  is  subject  to  this  rule  of  equot- 
ity.  In  Santa  Clara  Coimty  v.  South- 
em  Pac.  R.  Co.,  18  Fed.  Rep.  385,  Mr. 
Justice  Field  said:  "The  first  section 
of  the  Fourteenth  Amendment  places 
a  limit  upon  all  the  powers  of  the 
State,  including  among  otJbiers  that 
of  taxation."  .  .  . 

"Unequal  taxation,  so  far  as  it 
can  be  prevented,  is,  therefore,  with 
other  unequal  burdens,  prohibited  by 
the  amendment.  There  undoubtedly 
kre,  and  always  will  be,  more  or  less 
inequalities  in  the  operation  of  all 
general  legislation  arising  from  the 
different  conditions  of  persons  from 
their  means,  business,  or  position  in 
life,  against  which  no  foresight  can 
guard.  But  this  is  a  very  different 
thing,  both  in  purpose  and  effect, 
from  a  carefully  devised  scheme  to 
produce  such  inequality;  or  a  scheme, 
if  not  so  devised,  necessarily  producing 
that  result.  Absolute  equality  may 
not  be  attainable,  but  ^oss  and  de- 
signed departures  from  it  will  neces- 
eaxHy  bring  the  legislation  authorizing 
it  within  the  prohibition.  The  amend- 
ment is  aimed  against  the  perpetra- 
tion of  injustice,  and  the  exercise  of 
arbitrary  power  to  that  end.  The 
position  that  unequal  taxation  is  not 
within  the  scope  of  its  prohibitory 
clause  would  give  to  it  a  singular  mean- 
ing. It  is  a  matter  of  history  that 
imequal  and  discriminating  taxation, 
levelled  against  special  classes,  has  been 
the  fruitful  means  of  oppressions,  and 
the  cause  of  more  commotions  and 
disturbance  in  society,  of  insurrec- 
tions and  revolutions,  than  any  other 
cause  in  the  world.  It  would,  indeed, 
as  counsel  in  the  San  Mateo  Case 
ironically  observed,  be  a  charming 
spectacle  to  present  to  the  civilized 
world,  if  the  amendment  were  to  read, 
as  contended  it  does  in  law :  '  Nor  shall 
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tional  provisions.  The  classification  must  be  reasonable,  and 
based  upon  facts  which  bear  a  just  and  proper  relation  to  the  pur- 
poses of  the  enactment;  the  right  to  classify  for  purposes  of  taxa- 
tion does  not  justify  or  warrant  clear  and  hostile  discriminations 
against  particular  classes  and  persons.^ 


any  State  deprive  any  person  of  his 
property  without  due  process  of  law, 
except  iibein  the  form  of  taxaJtUm;  nor 
deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
laws,  except  it  be  by  taxation.*  No  such 
limitation  can  be  thus  ingrafted  by 
implication  upon  the  broad  and  com- 
prehensive language  used.  The  power 
of  oppression  by  taxation  without  due 
process  of  law  is  not  thus  permitted; 
nor  the  power  by  taxation  to  deprive 
any  person  of  the  equal  protection 
of  the  laws"  (pp.  397,  399).  Accord- 
ingly, a  provision  of  the  California 
Constitution  which  discriminated  in 
taxation  against  railroad  and  other 
guosi-public  corporations,  was  de- 
clared invalid  as  denying  to  them  the 
equal  protection  of  the  laws. 

In  Central  R.  Co.  v.  State  Board  of 
Assessors,  48  N.  J.  L.  1,  a  State  tax 
upon  the  property  of  railroads  and  canal 
companies,  and  not  upon  other  prop- 
erty, was  declared  unconstitutional, 
Chid[  Justice  Beasley  saying,  at  pages 
19,  20:  "Its  effect  simply  is  to  segre- 
gate certain  property  from  the  mass 
of  similar  property;  not  to  put  upon 
it  a  proportionate  part  of  a  g 
tax,  but  to  charge  the  part  so 
gated  with  the  whole  amount  ot  a 
separate  tax.  .  .  .  We  think  this 
plainly  arbitrary  selection  and  not 
classification."  In  Matter  of  Pell,  171 
N.  Y.  48,  a  tax  was  held  invalid  for 
the  reason  amon^  others  that  it  was 
confined  to  a  hinited  class  of  re- 
mainder estates  and  therefore  an  ar- 
bitrary discrimination.  It  is  true 
that  the  constitutional  requirement  of 
equality  is  applied  more  sparingly 
and  reluctantly  to  tax  laws  than  to 
general  legislation,  but  nevertheless 
it  is  applicable  to  them.  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540, 
562,  563.  In  Magoun  v,  Illinois  Trust 
&  Sav.  Bank,  170  U.  S.  283,  293,  296, 
Mr.  Justice  McKenna,  referring  to  the 
rule  of  equality  required  by  the  Four- 
teenth Amendment,  said :  '^The  rule  is 
not  a  substitute  for  municipal  law;  it 
only  prescribes  that  that  law  have  the 
attribute  of  equality  of  operation,  and 


equality  of  operation  does  not  mean 
indiscriminate  operation  on  persons 
merely  as  such,  but  on  persons  accord- 
ing to  their  relations.  In  some  cir- 
cumstances it  may  not  tax  A  ,more 
than  B,  but  if  A  be  of  a  different  trade 
or  profession  than  B.  it  may."  He 
also  said,  "  There  is,  therefore,  no  pre- 
cise application  of  the  rule  ol  reason- 
ableness of  classification,  and  the  rule 
of  equality  permits  many  practical 
ineaualities.  And  necessarily  so.  In 
a  Classification  for  governmental  pur- 
poses there  cannot  be  an  exact  ex- 
clusion or  inclusion  of  persons  and 
things." 

For  purposes  of  a  tax  on  gross 
receipts,  a  distinction  may  be  made 
between  express  companies  convey- 
ing goods  under  contract  with  rail- 
road and  steamboat  companies,  and 
railroad  and  steamboat  companies  en- 
gaged in  the  ordinary  transportation 
of  merchandise.  Pacific  Express  Co. 
V.  Seibert,  142  U.  S.  339.  An  excep- 
tion in  a  statute  imposing  a  license  tax 
on  the  "business  of  refinmg  sugar  and 
molasses,' '  of  "planters  and  farmers 
grinding  and  remiing  their  own  sugar 
and  molasses,"  does  not  violate  the 
Fourteenth  Amendment.  American 
Sugar  Refining  Co.  v,  Louisiana,  179 
U.  S.  89.  In  Kidd  v.  Alabama,  188 
U.  S.  730,  733,  in  discussing  the  reason- 
ableness of  dassificaiion  for  purposes 
of  taxation,  Mr.  Justice  Holmes  said, 
"What  is  reasonable  is  a  question  oi 
practical  details,  into  which  fiction 
cannot  enter."  In  Cook  v.  Marshall 
County,  196  U.  S.  261,  274,  Mr.  Justice 
Brown  said,  that,  in  laws  imposing 
taxes  "the  right  of  classification  is 
held  to  permit  of  discrimination  be- 
tween different  trades  and  callings 
when  not  obviously  exercised  in  a 
spirit  of  prejudice  or  favoritism."  A 
classification  which  distinguishes  be- 
tween ordinary  street  raxLways  and 
steam  railroads  held,  tmder  the  facts 
of  the  case,  not  to  violate  the  Four- 
teenth Amendment.  Savannah,  T.  & 
I.  H.  R.  Co.  V.  Savannah,  198  TJ.  S. 
392. 

>  In  Bell's  Gap  R.  Co.  v.  Pennsyl- 
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§  1410.  Taxation  of  Vocations;  Oonstitntional  Provisions.  —  In 
the  absence  of  any  constitutional  prohibition  or  restriction,  ii 
is  within  the  undoubted  power  of  the  legislature  to  impose  a 
tax  upon  employnaents,  occupations,  or  vocations,  or  to  author- 
ize municipal  authorities  so  to  do.*    The  usual  provisions  in  the 

vania,  134  U.  S.  232,  237.  Mr.  Justice  cago  &  A.  R.  Co.,  86  111.  352;  How- 
Bradley  said:  ''Clear  ana  hostile  dis-  land  v.  Chicago,  108  111.  496;.  Braiin  v. 
criminations  against  particular  per-  Chicaeo,  110111.186;  Banta  v.  Chicago, 
sons  and  classes,  especially  such  as  are  172  III.  204;  Fretwell  v.  Troy,  18  Kan. 
of  an  unusual  character,  unknown  to  271;  Newton  v.  Atchison,  31  Kan. 
the  practice  of  our  governments,  151;  Girard  v.  Bissell,  45  Kan.  66,  68; 
might  be  obnoxious  to  the  constitu-  Mason  v.  Lancaster,  4  Bush  (Ky.), 
tional  prohibition.  It  would,  how-  406;  Kniper  v.  Louisville,  7  Bush 
ever,  be  impracticable  and  unwise  to  (Ky.),  5d9;  State  v.  McVea,  26  La. 
atteinpt  to  lay  down  any  general  rule  An.  151;  Rohr  v.  Gray,  80  Md.  274; 
or  dennition  on  the  subject,  that  would  State  v.  Applegarth,  81  Md.  293; 
include  all  cases.  They  must  be  de-  Applegarth  v.  State.  89  Md.  140; 
cided  as  they  arise."  In  G\ilf,  C.  &  American  Un.  Exp.  Co.  v.  St.  Joseph, 
S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150, 165,  66  Mo.  675,  680;  St.  Louis  v.  McCann, 
Mr.  Justice  Brotvn  said:  "It  is  ap-  157  Mo.  301,  307;  State  v.  Camp  Sing, 
parent  that  the  mere  fact  of  classin-  18  Mont.  128;  State  v.  Bennett,  19 
cation  is  piot  sufficient  to  relieve  a  Neb.  191;  Magneau  v.  Fremont,  30 
statute  from  the  reach  of  eauality  Neb.  843,  852;  Western  Un.  Tel.  Co. 
clause  of  the  Fourteenth  Amendment,  v.  Fremont,  39  Neb.  692;  German 
and  that  in  all  cases  it  must  appear  not  American  F.  Ins.  Co.  v.  Minden,  51 
only  that  a  classification  has  been  Neb.  870,  874;  York  v.  Chicago,  B.  & 
made,  but  also  that  it  is  one  based  Q.  R.  Co.,  56  Neb.  572;  Ex  parte 
upon  some  reasonable  ground,  —  some  Robinson,  12  Nev.  263;  State  v. 
difference    which    bears    a    just    and  Hayne,  4  S.  Car.  403 ;  State  v.  Colum- 

g roper  relation  to  the  attempted  classi-  bia,  6  S.  Car.  1;  Charleston  v.  Oliver, 
cation,  —  and  is  not  a  mere  arbitrary  16  S.  Car.  49,  51;  Norfolk  v.  Griffith- 
selection."  In  American  Sugar  Re-  Powell  Co.,  102  Va.  115,  119;  Gordon 
fining  Co.  v.  Louisiana,  179  U.  S.  89,  v,  Newport  News,  102  Va.  649. 
92,  Mr.  Justice  Brown  said:  "The  " The  power  of  the  State  to  tax  prof ee- 
act  in  question  does  undoubtedly  dis-  sions  is  imquestioned,  Simmons  v. 
criminate  in  favor  of  a  certain  class  of  State,  12  Mo.  268;  St.  Louis  v.  Stein- 
refiners,  but  this  discrimination,  if  berc,  4  Mo.  App.  453  (tax  on  lawyers 
founded  upon  a  reasonable  distinction  in  the  shape  ot  license  sustained) ;  and 
of  principle,  is  valid.  Of  course,  if  the  State  mav  delegate  the  authority 
sucn  discrimination  were  purely  ar-  [to  municipal  corporations],  but  it 
bitrary,  oppressive,  or  capricious,  and  should  be  done  in  clear  and  unambig- 
made  to  depend  upon  differences  of  uous  terms."  Per  Wagner^  J.,  St. 
color,  race,  nativity,  religious  opinions,  Louis  v.  Laughlin,  49  Mo.  559. 
political  affiliations,  or  other  consid-  In  Arkansas^  the  State  cannot  im- 
erations,  having  no  possible  connec-  pose  a  license  tax  for  the  purpose  of 
tion  with  the  duties  of  citizens  as  tax-  raising  a  State  revenue,  but  there  is  no 
payers,  such  exemption  would  be  pure  restramt  on  the  power  of  the  legisla- 
favoritism,  and  a  denial  of  the  ebual  ture  to  authorize  counties  and  towns 
protection  of  the  laws  to  the  less  and  cities  to  regulate  or  tax  callings 
favored  classes."  and  pursuits.    McGehee  v.  Mathis,  21 

»  Osborne  v.  Mobile,  44  Ala.  493;  Ark.  40;  Straub  r.  Gordon,  27  Ark. 
Southern  Exp.  Co.  v.  Mobile,  49  Ala.  625;  Little  Rock  t7.  Barton,  33  Ark. 
404;  Goldthwaite  v,  Montgomery,  50  436;  Little  Rock  v.  Board  of  Impts., 
Ala.  486;  Ex  parU  Montgomery,  64  42  Ark.  152,  160:  Baker  v.  State.  44 
Ala.  463;  Van  Hook  v.  Selma,  70  Ala.  Ark.  134,  137;  Little  Rock  v.  Prather, 
361 ;  Nashville,  C.  &  St.  L.  R.  Co.  v.  46  Ark.  471 ;  State  v.  Washmood,  58 
Attalla,    118    Ala.    362;     Gamble    v.   Ark.  609. 

Montgomery,  147  Ala.  682 ;  Wiggins  Calif omia.  The  Constitution  of  this 
V.  Clucago,  68  111.  372;    Huck  v.  Chi-  State  provides  that  "The  legislature 
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Constitutions  of  the  different  States  concerning  taxation  do  not 
prohibit  the  legislatures  from  imposing  or  authorizing  munici- 
pal authorities  to  impose  taxes  upon  trades,  special  professions, 
and  occupations.^  Many  of  these  constitutional  provisions  are  con- 
strued as  being  applicable  only  to  the  taxation  of  property,  and 
as  having  no  application  to  the  taxation  of  occupations  or  busi- 
nesses.'   But  the  courts  have  construed  the  constittdioruU  provir 


shall  have  no  power  to  impoBe  taxes 
upon  counties,  cities,  towns,  or  other 
public  or  municipal  corporations,  or 
upon  the  inhabitants  or  property 
thereof,  for  county,  citv,  town,  or 
other  municipal  purpose,  but  may,  by 
general  laws,  vest  in  the  corporate  au- 
thorities thereof  the  power  to  assess 
and  collect  taxes  for  such  purposes." 
Const.  1879,  Art.  xi.  {  12.  This  pro- 
vision applies  to  occupation  taxes  and 
license  tees  as  well  as  to  taxes  upon 
property,  and  precludes  the  legislature 
from  itself  imposing  an  occupation  thx 
or  license  fee  for  local  or  municipal 

Purposes.  People  v.  Martin,  60  Cal. 
53;  San  Francisco  v,  Liverpool  &  L. 
&  Q.  Ins.  Co.,  74  Cal.  113.  See  also 
El  Dorado  County  v.  Meiss,  100  Cal. 
268.  Taxation  by  license  of  occupa- 
tions and  businesses  for  municipal  ptir- 
poses  is  a  "  municipal  affair,"  for  which, 
under  the  provisions  of  the  California 
Constitution,  provision  may  be  made 
in  a  freeholder's  charter.  Ex  parte 
Braun,  141  Cal.  204,  210;  Ex  parte 
Hehn,  143  Cal.  553;  Ex  parte  Lemon. 
143  Cal.  558;  Ex  pcarU  Jackson,  143 
Cal.  564. 

The  right  to  impose  specific  taxes  is 
recogniced  by  the  Constitution  of 
Mickiaan.  Walcott  v.  People  ^taxa- 
tion of  express  companies),  17  Mich.  68 ; 
Williams  v.  Detroit  (paving  tax),  2  Mich. 
560;  Woodbridge  v,  Detroit,  8  Mich. 
274;  Youngblood  v.  Sexton  (tax  on 
liquor  dealers),  32  Mich.  406.  An  occu- 
pation tax  on  the  business  of  pubUsh- 
tng  a  newspaper  does  not  infringe  the 
freedom  of  the  press.  In  re  Jager,  29 
S.  Car.  438;  Norfolk  v.  Norfolk  Land- 
mark Pub.  Co.,  95  Va.  564. 

National  Banks.  It  has  been  held 
that  under  the  legislation  of  Congress 
the  onl^  tax  which  can  be  imposed  by 
authority  of  the  State  is  on  the  shares 
of  national  banks,  and  that  the  legis- 
lature  cannot  authorise  a  municipality 
to  levy  a  license  or  occupation  tax 
upon  national  banks.  Carthage  v, 
first  Nat.  Bank,  71  Mo.  508.    See  also 


Chattanooga  Nat.  Bank  v,  Chatta- 
nooga, 8  Heisk.  (Tenn.)  814. 

^  Mobile  V,  Yuille,  3  Ala.  137; 
Cousms  V.  State,  50  Ala.  113;  Gold- 
thwaite  v.  Montgomery,  50  Ala.  486; 
Little  Rock  v.  Prather,  46  Ark.  471, 479, 
citing  text;  Sacramento  v,  Crocker,  16 
Cal.  1 19 ;  San  Jose  v.  San  Jose  &  S.  C.  R. 
Co.,  53  Cal.  476;  Rome  v.  McWilliams, 
52  Ga.  251;  Wiley  v.  Owens,  39  Ind. 
429;  McGrath  v,  Newton,  29  Kan. 
364 ;  Mason  v,  Lancaster.  4  Bush  (Ky.), 
406  (tavern  keeper) ;  Elliott  v.  Louis- 
ville, 101  Ky.  262.  266^  quoting  text; 
Baton  Rouge  v.  Spaldmg,  8  La.  An. 
87;  The  Germania  v.  State,  7  Md.  1 
(taxation  of  amusements);  Keller  v. 
State,  11  Md.  525  (taxation  by  license 
on  beer  manufacturers);  Simmons  v. 
State.  12  Mo.  268;  Sears  v.  West,  1 
Murph.  (N.  Car.)  291  (billiard  tobies); 
Concord  v.  Patterson,  8  Jones  L. 
(N.  Car.)  182  (tax  on  retailers,  <&c.); 
Stote  V.  Schlier,  3  Heisk.  (Tenn.)  281; 
Nai<^ville  v.  Althrop,  5  Coldw.  (Tenn.) 
554;  Stote  v.  Harrington,  68  Vt.  622, 
citing  text  (itinerant  vendors);  Gil- 
kerson  v,  Frederick,  13  Gratt.  (Va.) 
577  (taxation  of  offices);  Ould  v, 
Richmond,  23  Gratt.  (Va.^  464  (taxa- 
tion of  lawyers  by  municipal  author- 
ity); MornU  v,  Stote,  38  Wis.  428 
(tax  on  peddlers). 

»  Capital  City  Water  Co.  v.  Mont- 
gomery County  Revenue  Board,  117 
Ala.  303;  Phoenix  Assur.  Co.  v.  Mont- 
gomery Fire  Dept.,  117  Ala.  631,  646; 
Gaston  v,  O'Neal,  145  Ala.  484,  493; 
Birmingham  v.  Goldstein,  151  Ala. 
473,  477;  Little  Rock  v.  Prather,  46 
Ark.  471,  479;  Fort  Smith  v.  Scruggs, 
70  Ark.  549,  554;  People  v.  Coleman, 
4  Cal.  46;  High  v.  Shoemaker,  22  Cal. 
363,  369;  People  v,  McCreery,  34  Cal. 
432,  448;  Ex  parte  Hurl,  49  Cal.  557; 
Santo  Barbara  v.  Steams,  51  Cal.  499, 
501;  Ex  parte  Mirande,  73  Cal.  365, 
375;  Los  Angeles  v.  Los  Angeles  Ind. 
Gas  Co.,  152  Cal.  765;  Denver  aty  R. 
Co.  V,  Denver,  21  Colo.  350;  American 
Smelting  &  Refg.  Co.  v.  People,  34 
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sions  to  be  found  in  some  States  that  taxes  shall  be  uniform  upon 
the  same  class  of  subjects,  or  upon  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same  as  applying  to  occupa- 
tion and  privil^e  taxes/  Such  constitutional  provisions  do  not 
preclude  the  ckLssificaiion  of  occupations  for  purposes  of  taxation, 
and  their  requirements  are  satisfied  if  all  the  persons  in  a  particular 
class  of  business  are  taxed  alike  or  upon  the  same  principle,  al- 
though other  and  distinct  vocations  and  businesses  are  not  taxed 
or  are  taxed  at  a  different  rate.* 


Colo.  240;  Burch  v.  Savannah,  42  Ga. 
596;  Bohler  v.  Schneider,  49  Ga.  195; 
Home  Ins.  Co.  v.  Augusta,  50  Ga.  530; 
Weaver  v.  State,  89  Ga.  639,  642; 
State  V.  Doherty,  2  Idaho,  1105.  1110; 
Bright  V.  McCullough,  27  Ind.  223; 
State  V.  Applegarth,  81  Md.  293,  300; 
Union  Trust  Co.  v.  Wayne  Probate 
Judge,  125  Mich.  487,  492;  Qarksdale 
Ins.  Agency  v.  Cole,  87  Miss.  637,  646; 
State  V,  French,  17  Mont.  54;  State 
V.  Camp  Smg,  18  Mont.  128,  140;  Ex 
parte  Robinson,  12  Nev.  263;  Ex  parte 
Cohn,  13  Nev.  424 ;  Johnson  v,  Loper, 
46  N.  J.  L.  321,  325;  Johnson  v.  As- 
bury  Park,  58  N.  J.  L.  604;  Standard 
Underground  Cable  Co.  v.  Attorney 
General,  46  N.  J.  Eq.  270;  Baker  v. 
Cincinnati,  11  Ohio  St.  534,  540; 
Marmet  v.  State,  45  Ohio  St.  63,  68; 
State  V.  Guilbert,  70  Ohio  St.  229; 
Fleetwood  v.  Read,  21  Wash.  547; 
Stull  V,  De  Mattos,  23  Wash.  71;  In 
re  Garfinkle,  37  Wash.  650.  In  Young- 
blood  V.  Sexton,  32  Mich.  406,  a  tax 
levied  by  State  statute  on  liqtwr  deal- 
era  for  the  benefit  of  the  municipality 
in  which  the  business  was  carried  on 
was  sustained  against  various  consti- 
tutional objections  urged  against  it. 
Maryland,  The  Constitution  of  this 
State  provides  "Every  person  in  the 
State,  or  holding  property  therein, 
ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  the 
government,  according  to  his  actual 
worth  in  real  or  personal  property;  yet 
fines,  duties,  or  taxes  may  properly 
and  justly  be  imposed,  or  laid  with  a 
political  view  for  the  good  government 
and  benefit  of  the  community."  A 
licenee  tax  on  traders  is  not  a  direct  tax 
on  property  within  the  meaning  of  the 
fizBt  clause  of  this  provision,  but  is  a 
tax  on  the  business  or  occupation  of 
the  trader  or  licensee  under  the  last 
clause  there(tf.  Rohr  v.  Gray,  80  Md. 
274. 


Kansas,  The  constitutional  require- 
ment that  "the  legislature  shall  pro- 
vide for  a  uniform  and  equal  rate  of 
taxation"  does  not  apply  to  license 
taxes  on  employments  or  occupations. 
Newton  v.  Atchison,  31  Kan.  151,  155; 
Leavenworth  v.  Booth,  15  Kan.  627, 
635;  Ottawa  County  v.  Nelson,  19 
Kan.  234,  241;  Francis  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  19  Kan.  303,  311; 
In  re  Martin,  62  Kan.  638,  640. 

A  constUutional  provision  that  tax- 
ation upon  property  shall  be  according 
to  value,  does  not  affect  occupation  or 
business  taxes.  McCaskell  v.  State,  53 
Ala.  510;  Ex  parte  Montgomery,  64 
Ala.  463;  Goldsmith  v.  Huntsville,  120 
Ala.  182;  Parsons  v.  People,  32  Colo. 
221;  Cooper  v.  District  of  Columbia, 
11  D.  C.  250;  Walters  v.  Duke,  31  La. 
An.  668;  Morehouse  v.  Brigham,  41 
La.  An.  665;  Rohr  v.-  Gray,  80  Md. 
274;  Kitson  v.  Ann  Arbor,  26  Mich. 
325;  Simmons  v.  State,  12  Mo.  268. 

»  Wiggins  V,  Chicago.  68  lU.  372, 
378;  St.  Louis  v.  Spiegel,  75  Mo.  145; 
St.  Louis  V,  Consolioated  Coal  Co.,  113 
Mo.  83;  Kansas  City  v.  Grush,  151 
Mo.  128,  134;  Blameau  v.  Fremont,  30 
Neb.  843,  854;  Pullman  Palace  Car 
Co.  v.  State,  64  Tex.  274;  Hoefling  v. 
San  Antonio,  85  Tex.  228;  Ex  parU 
Jones,  38  Tex.  Crim.  Rep.  482 ;  Ex  parte 
Overstreet,  39  Tex.  Crim.  Rep.  474; 
Rainey  v.  State,  41  Tex.  Crim.  Rep. 
254. 

»  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
Rep.  121,  126;  Los  Angeles  v,  Loe  An- 
geles Ind.  Gas  Co.,  152  Cal.  765;  Cut- 
liff  V,  Albany,  60  Ga.  597;  Savannah 
V.  Weed,  84  Ga.  683;  Weaver  v.  State, 
89  Ga.  639;  McGhee  v.  State,  92  Ga. 
21,  26;  Carson  t?.  Forsyth,  94  Ga.  617; 
Smger  Mfg.  Co.  v.  Wright,  97  Ga.  114; 
Wright  V.  Southern  Bell  Tel.  Co.,  127 
Ga.  227.  229;  Strater  Bros.  Tobacco 
Co.  V.  Commonwealth,  117  Ky.  604; 
American  Un.  Exp.  Co.  v.  St.  Joseph, 
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The  c(mstittttional  requirement  of  uniformity  does  not  necessitate 
the  graduation  of  the  tax  in  proportion  to  the  business  transacted. 
The  fact  that  small  traders  or  dealers  are  taxed  at  the  same  rate 
as  large  dealers  or  traders  does  not  destroy  the  uniformity.*    On  the 

66  Mo.  675;    St.  Louis  v.  Sternberg,  as  well  as  to  State  taxes.    Hoeflingv. 

69  Mo.  289;    St.  Louis  v.  Bowler,  94  San  Antonio,  85  Tex.  228.    A  tax  on 

Mo.   630;    Magneau  v.  Fremont,   30  palacef  aleepina,  and  dining  cars  which 

Neb.  843,  854;  Templeton  v.  Tekamah,  are  not  owned  by  the  railroad  over  or 

32  Neb.  542 ;   Pittsourg  v.  Goyle,  165  upon  which  the  same  are  operated  is 

Pa.  61;   Commonwealth  v.  Moore,  25  not  equal  and  uniform  withm  the  re- 

Gratt.  (Va.)  951 ;  Morgan  v.  Common-  quirement  of  the   Texas  ConstUutian 

wealth,  98  Va.  812;   Newport  News  &  because  of  the  exemption  of  similar 

O.  P.  R.  &  E.  Co.  V.  Newport  News,  100  cars  owned  and  operated  by  the  rail- 

Va.  157.    See  also  Hill  v.  Abbeville,  59  road  company.     Pullman  Palace  Car 

S.  Car.  396.  Co.  v.  State,  64  Tex.  274. 

North  Carolina.  The  ConatituHon  of  A  license  fee  or  tax  on  meat  dealers 
this  State  provides  ''Laws  shall  be  of  $100  in  part  of  a  city,  and  of  1^5 
passed  taxing  by  uniform  rule  all  in  the  remainder  of  the  city,  is  in- 
moneys"  and  other  property  "  accord-  valid  under  the  requirement  of  the 
ing  to  its  true  value.  The  General  Missouri  Constitution  that  taxes  shall 
Assembly  mav  also  tax  trades,  pro-  be  uniform  upon  the  same  class  of  sub- 
fessions,  franchises,  and  incomes,  (pro-  jects  within  tne  territorial  limits  of  the 
vided  that  no  income  shall  be  taxed  taxing  authority.  St.  Louis  v,  Spiegel, 
when  the  property  from  which  the  in-  75  Mo.  145.  The  mere  fact  that  there 
come  is  derived  is  taxed."  The  court  is  only  one  person  or  finn  in  the  class 
said  that  the  express  constitutional  re-  which  is  suojected  to  the  tax  does 
quirement  of  taxation  by  uniform  rule  not  destroy  the  uniformity.  Standard 
quoted  above  did  not  in  terms  apply  Oil  Co.  v,  Fredericksburg,  105  Va.  82. 
to  a  tax  on  trades  and  occupations,  Under  a  power  to  classify  businesses, 
but  that  a  tax  thereon  which  is  not  trades,  &c.,  for  taxation,  persons  con- 
uniform,  as  properly  understood,  would  ducting  more  than  one  of  the  classified 
be  inconsistent  with  natural  justice  and  occupations  may  be  taxed  for  each, 
invalid.  Such  tax  is  uniform  when  it  unless  it  appears  that  the  custom  of 
is  equal  upon  all  persons  belonging  to  conducting  them  together  is  so  uni- 
the  descrioed  class  upon  which  it  is  versal  as  to  justify  the  conclusion  that 
imposed.  Gatlin  v.  Tarboro,  78  N.  they  constitute  but  one  business.  Wil- 
Car.  119;  Puitt  v,  Gaston  County,  94  der  v.  Savannah,  70  Ga.  760;  Keeley 
N.  Car.  709;  State  v.  Powell,  100  N.  v.  Atlanta,  69  Ga.  583.  A  law  impos- 
Car.  525;  State  v.  Moore,  113  N.  Car.  ing  a  smaller  license  tax  on  proprietors 
697;  State  v.  Worth.  116  N.  Car.  1007;  of  bars  or  drinking  saloons  kept  on 
Rosenbaum  v.  Newoem,  118  N.  Car.  steamboats  owned  and  registemi  in 
83.  the  State,  than  on  the  owners  of  bars 

In.  Permsylvania,  in  T>unjch*8  Appeal  kept  on  land,  does  not  violate  the 

(power  to  tax  saloon  keepers  to  main-  clause  of  the  Constitution  prescribing 

tain  police  force),  62  Pa.  491,  it  is  said  equality  and  uniformity  of  taxation, 

that  a  special  tax  levied  upon  an  in-  State  v.  Rolle,  30  La.  An.  Part  II.  991 ; 

dividual  or  particular  individuals  would  Ex  parte  Montgomery,  64  Ala.  463. 

infringe  the  implied  restrictions  on  the  ^  Magneau  v.  Fremont,  30  Neb.  843, 

power  of  taxation;  but  in  the  exercise  854.    A  uniform  rate  of  tax  upon  the 

of  this  power  persons  and  things  may  be  same  calling  or  business  regardless  of 

classified,  and  it  is  sufficient  if  it  in-  the  amount  or  extent  of  the  business 

eludes  all  of  a  class  within  the  taxing  is  not  an  unreasonable  discrimination, 

district.    Per  Skarswood,  J.  although  some  persons  have  a  much 

The  requirement  of  the  Texas  Corir-  larger  capital  and  do  a  much  larger 

stiluiion  1876,  art.  viii.  {  2,  that  "all  busmess  than  others.    Los  Angeles  v. 

occupation  taxes  shall  be  equal  and  Los  Angeles  Ind.  Gas  Co..  152  Cal.  765; 

uniform  upon  the  same  class  of  sub-  Youngblood  v.  Sexton,  32  Mich.  406; 

Sects  withm  the  limits  of  the  authority  Magneau  v,  Fremont,   30  Neb.   843. 

levying  the  tax/'  applies  to  municipal  The  charter  of  a  city  provided  that 
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other  hand,  the  uniformity  is  not  destroyed  by  the  fact  that  the  tax 
b  graduated  according  to  the  business  done,  or  upon  some  other 
reasonable  basis/ 

The  State,  or  the  municipality  under  statutory  authority,  may 
collect  an  ad  valorem  iax  upon  property  used  in  a  calling  and  may  at 

the  same  time  impose  a  license  iax  on  the  pursuit  as  a  condition  of  the 
right  to  carry  on  that  pursuit,  and  the  fact  that  both  the  property 

and  the  business  or  pursuit  are  taxed,  does  not  constitute  double 
taxation.^ 

in  the  impoeition  of  lieeose  taxes  on  may  be  graduated  by  the  manber  of 
business  and  oocupations  "no  dis-  horses  kept  for  breeding  purposes, 
crimination  shall  be  made  between  Templeton  v.  Tekamah,  32  Neb.  542. 
persons  engaged  in  the  same  business,  A  tax  on  the  business  of  drayage  ac- 
otherwise  than  by  proportioning  the  cording  to  the  number  of  drays  em- 
tax  upon  any  biismess  to  the  amount  ployed  and  the  capacity  thereof  as  one 
of  the  business  done."  It  was  held  horse  or  two  horse  drays,  is  uniform, 
that  this  provision  did  not  require  that  Johnston  v.  Macon,  62  Ga.  645.  Mer- 
the  tax  be  graduated  in  all  cases  accord-  chants  may  be  classified  as  wholesale 
in^  to  the  business  done,  and  that  a  and  retail  and  a  difiterent  graduated 
uniform  tax  might  be  imposed  on  all  tax  imposed  on  each  class  according 
persons  in  the  same  calling.  Los  to  the  amount  of  the  business  done. 
Angeles  v.  Los  Angeles  Ind.  Gas  Co.,  Commonwealth  v,  Clark,  195  Pa.  634, 
152  Cal.  765.  aff'd  sub  nam.  Clark  v,  Titusville,  184 

^  Johnston  v,  Macon,  62  Ga.  645;  U.  S.  329;    Kniseley  v.  Cotterel,  196 

Strater  Bros.  Tobacco  Co.  v.  Common-  Pa.  614;  Williamsport  v.  Wenner,  172 

wealth,  117  Ky.  604;    Aurora  v.  Mc-  Pa.  173. 

Gannon,  138  Mo.  38,  47;    Templeton  >  Davis  v.  Macon,  64  Ga.  128;  Car- 

V,  Tekamah,  32  Neb.  542;    Gatlin  v,  son  v.  For^rth,  94  Ga.  617;    Levy  v. 

Tarboro,  78  N.  Car.  119;    Albertson  State,  161  Ind.  251,  257;   Livingston 

V.  Wallace,  81  N.  Car.  479;   State  v.  v.  Paducah,  80  Ky.  656,  660:   Levi  v. 

Powell,    100   N.   Car.   525;    State   v,  Louisville,  97  Ky.  394;   Covmgton  v. 

French,  109  N.  Car.  722;    WUliams-  Woods,  98  Ky.  344;    Commonwealth 

port  V.  Wenner,  172  Pa.  173;    Com-  v.  Pearl  Laundry  Co^  105  Ky.  259; 

monwealth  v.  Clark,  195  Pa.  634,  aff'd  Fidelity  &,  Casualty  Cfo.  v.  Louisville, 

8u5  nom.  Clark  v.  Titusville,  184  U.  S.  106   Ky.   207;    German   Washington 

329;  Kniseley  v,  Cotterel,  196  Pa.  614.  Mut.  F.  Ins.  Co.  v.  Louisville,  117  Ky. 

Under  authority  to  collect  taxes  on  593,  602;   American  Un.  E:q).  Co.  v. 

"auctioneers,    transient   dealers,    and  St.  Joseph,  66  Mo.  675;   St.  Louis  v. 

peddlers,"  a  municipal  corporation  may  Green,  70  Mo.  562;   a.  c.  7  Mo.  App. 

unpose  a  tax  either  upon  the  amount  468;  St.  Joseph  v.  Ernst,  95  Mo.  360, 

of  the  sales  of  such  persons,  or  in  the  367;  St.  Louis  v.  Weitsel,  130  Mo.  600, 

form  of  a  license  or  tax  upon  the  privi-  619;    Aurora  v.  McGannon,  138  Mo. 

lege  of  selling.    Carroll  v.  Tuscaloosa,  38,  45;   Springfield  v.  Smith,  138  Mo. 

12  Ala.  173.  645;  Troy  v,  Harris,  102  Mo.  App.  51, 

A   quarterly   tax   imposed   on   all  59;  Monett  v.  Hall,  128  Mo.  App.  91; 

traders  doing  business  in  the  town  "  of  Nebraska  Tel.  Co.  v.  Lincoln.  82  Neb. 

one  dollar  for  every  $1,000  worth  of  59;  Morgan  v.  Coomionwealtn,  98  Va. 

goods    sold,     during    the    preceding  812;   Newport  News  &  O.  P.  It.  &  £. 

Quarter,"  is  uniform  and  constitutional.  Co.  v.  Newport  News,  100  Va.  157; 

latlin  V.  Tarboro,  78  N.  Car.  119.    An  Postal  Tel.  Cable  Co.  v,  Norfolk,  101 

annual  business  tax  of  three  dollars  Va.   125;    Norfolk  v.  Griffith-Powell 

on  merchants  whose  stock  of  goods  Co.,  102  Va.  115. 

exceeds  $1,000  in  value  and  two  dol-  ''The  words  'license  tax'  imply  a 

lars   on   merchants   whose   stock   of  burden  on  that  which  is  not  property, 

goods  is  less  than  $1,000  in  value  is  but  results  from  its  enjojrment,  or  the 

valid.    Aurora  v.  McGannon,  138  Mo.  conduct  of  the  business  or  calling." 

38,  47.    A  business  or  occupation  tax  Per  Pryor,  C.  J.,  in  Levi  v,  Louisville, 
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Business  or  occupation  taxes  may  he  gradtuded  in  a  great  variety 
of  vxiys,  as  by  the  amount  or  value  of  the  stock  in  trade  of  dealers/ 
the  marketable  value  of  the  product  of  factories,  &c.,^  or  the  quantity 
of  goods  manufactured  or  packed,'  the  amount  of  sales  or  business 
transacted/  the  amount  of  receipts  from  the  business/  the  gross 
earnings  of  the  business/  the  number  of  persons  employed  in  the 
business/  the  number  of  animab  kept  in  connection  with  the  busi- 
ness/ and  taxes  so  graduated  are  taxes  on  the  occupation;  and,  al- 
though graduated  according  to  the  property  used  in  the  business  or 
according  to  the  business  transacted,  are  not  taxes  upon  property.^ 


Q7  Ky.  394,  406.  See  also  Elliott  v. 
LouisviUe,  101  Ky.  262,  267.  A  tax 
on  a  business  may,  under  statutory 
authority,  be  made  a  lien  on  the  prop- 
erty where  the  business  is  carried  on. 
The  owner  is  presimied  to  know  the 
nature  of  the  business  there  carried 
on,  and  to  have  let  the  property  with 
knowledge  that  it  might  be  encum- 
bered by  a  tax  on  such  business. 
Hodge  V,  Muscatine  County,  196  U.  S. 
276,  afif'g  121  Iowa,  482.  The  constUvr' 
Honal  requirement  of  uniformity  of  tax- 
ation does  not  prevent  the  imposition 
of  a  license  tax  upon  a  particular  busi- 
ness, idthou^  tne  property  used  in 
the  Dusiness  is  subject  to  and  has  paid 
an  ad  valorem  tax.  Ex  parte  Mirande, 
73  Cal.  366. 

The  le^slature  majr  authorize,  and 
the  municipality  may  impose,  an  occun 
paHon  tax  both  on  an  insurance  com' 
pany  and  on  tto  agent.  This  is  not 
double  taxation.  Farmington  v,  Ruth- 
erford, 94  Mo.  App.  328.  A  busmesa 
or  occupation  tax  may  be  measured, 
wholly  or  in  part,  hy  the  employment 
and  uee  of  vehicles  although  tnoee  ve- 
hicles are  already  taxed  a4  valorem  as 
Eroperty.  Davis  v.  Macon,  64  Ga.  128; 
ivmgston  v,  Paducah,  80  Ky.  656, 
660:  St.  Louis  v.  Green,  70  Mo.  662; 
St.  Louis  v,  Weitzel,  130  Mo.  600.  619. 
An  occupation  tax  measured  by  a 
percentage  of  the  gross  earnings  of  a 
telephone  company,  whose  franchise  is 
also  taxed  in  connection  with  its  tan- 
gible property,  according  to  its  vsdue 
as  a  going  concern,  is  not  double  taxa- 
tion of  the  prop^rfy.  Nebraska  Tel. 
Co.  V,  Lincohi,  82  Neb.  59. 

^  Goldsmith  v.  Huntsville,  120  Ala. 
182;  Saks  v.  Birmingham,  120  Ala. 
190;  Newton  v.  Atchison,  31  Kan.  151, 
159;  In  re  Martin,  62  Kan.  638;  Cor- 
son V,  State,  57  Md.  251,  262. 


*  Strater  Bros.  Tobacco  Co.  v. 
Commonwealth,  117  Ky.  604. 

»  Stete  17.  Applegarth,  81  Md.  293, 
302. 

*  Goldsmith  v.  Himtsville,  120  Ala. 
182;  Sacramento  v,  Crocker,  16  Cal. 
119;  Ex  varU  Mount,  66  Cal.  448; 
Joseph  V.  Milledgeville.  97  Ga.  513. 

»  Lott  17.  Ross,  38  Ala.  156;  Cap- 
ital City  Water  Co.  v,  Montgomery 
County  Revenue  Board,  117  Ala.  303; 
San  Luis  Obispo  County  i7.  Greenburg, 
120  Cal.  300;  State  v,  Philadelphia, 
W.  &  B.  R.  Co.,  45  Md.  361 ;  American 
Un.  Exp.  Co.  V,  St.  Joseph,  66  Mo. 
675,  682. 

*  Wright  V,  Southern  Bell  Tel.  Co., 
127  Ga.  227,  229. 

'  Ex  parU  Li  Protti,  68  Cal.  635. 

*  Birming^m  v,  Goldstein,  151 
Ala.  473  (dairy  business). 

*  Goldsmith  v.  Huntsville,  120  Ala. 
182;  Saks  i7.  Birmingham.  120  Ala. 
190;  Birmingham  v.  Goldstein,  151 
Ala.  473;  Sacramento  v,  Crocker,  16 
Cal.  119;  Mutual  Reserve  Life  Fund 
Assoc.  17.  Augusta,  109  Ga.  73;  New- 
ton 17.  Atchison,  31  Kan.  151,  159; 
In  re  Martin,  62  Kan.  638;  Strater 
Bros.  Tobacco  Co.  v.  Commonwealth, 
117  Ky.  604;  State  v,  Philadelphia, 
W.  &  B.  R.  Co..  45  Md.  361;  Corson 
17.  State,  67  Md.  251,  262;  State  v. 
Applegarth,  81  Md.  293,  302.  A  tax 
upon  the  gross  premiums  of  an  insur- 
ance company  is  a  tax  on  the  business, 
and  is  not  a  tax  on  the  property  of  the 
company.  Mutual  Reserve  Life  Fund 
Assoc.  17.  Augusta,  109  Ga.  73;  Ex 
parte  Cohn,  13  Nev.  424,  427.  A  stat- 
ute which  provides  that  tobacco  fac- 
tories shall  pay  a  license  tax  of  one  dol- 
lar on  the  marketable  value  of  each 
one  thousand  dollars  of  product  up  to 
one  himdred  thousand  dollars,  and  at 
the  rate  of  fifty  cents  per  thousand 
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§  1411  (785).  Tazatioii  of  OcenpationB;  Oonatniction  of  Delegated 
Aathority.  —  The  power  to  tax  a  busirveaa  or  occupation  must,  like  all 
other  powers  of  taxation,  be  expressly  conferred.*  In  Vii^inia,  it  has 
been  held  that  a  l^islative  grant  to  a  municipality  of  a  general  and 


dollars  thereafter,  imposes  a  license 
tax  and  not  a  tax  on  property.  Strater 
Bros.  Tobacco  Co.  v.  Commonwealth, 
117  Ky.  604. 

But  when  a  question  of  irUerstate 
commerce  ie  involved  the  Supreme 
Court  of  the  United  States  has  held 
that  where  tiie  business  or  occupation 
consists  in  the  sale  of  goods^  a  license 
tax  required  for  its  pursuit  is  in  effect 
a  tax  upon  the  gooos  themselves.  As 
to  the  validity  of  license  taxes  when 
they  affect  interstate  commerce,  see  ante, 
§§  1356.  1357.  In  Welton  v.  Missouri, 
91  U.  S.  275,  278,  Mr.  Justice  Field 
said :  "The  general  power  of  the  State 
to  impose  taxes  in  tne  way  of  licenses 
upon  all  pursuits  and  occupations 
within  its  limits  is  admitted,  but,  like 
idl  other  powers,  must  be  exercised  in 
subordination  to  the  requirements  of 
the  Federal  Constitution.  Where  the 
business  or  occupation  consists  in  the 
sale  of  goods,  the  license  tax  required 
for  its  pursmt  is  in  effect  a  tax  upon 
the  goods  themselves.  If  such  a  tax 
be  within  the  power  of  the  State  to 
levy,  it  matters  not  whether  it  be 
raised  directly  from  the  goods,  or  in- 
directly from  them  through  the  license 
to  the  dealer;  but,  if  such  tax  conflict 
with  any  power  vested  in  Congress  by 
the  Constitution  of  the  United  States, 
it  will  not  be  anv  the  less  invalid,  be- 
cause enforced  through  the  form  of  a 
personal  license." 

The  Drummer  cases.  It  has  been 
repeatedly  held  by  the  Supreme  Court 
of  the  United  States  that  when  a 
drummer  goes  from  one  State  into 
another  to  sdl  there  by  sample  goods 
situated  in  the  State  from  which  he  came, 
or  elsewhere,  the  State  where  the  drum- 
mer seeks  to  effect  such  sale  cannot 
levy,  or  authorize  the  levy  of,  a  tax 
upon  the  drummer,  or  upon  the  sale, 
or  upon  the  privilege  or  right  to  make 
the  sale,  or  upon  Uie  transaction,  be- 
cause to  do  so  would  be  to  interfere  toiih 
interstate  commerce.  Robbins  v,  Shelby 
County  Taxing  District,  120  U.  S.  489; 
Corson  v,  Maryland,  120  U.  S.  502; 
Asher  v.  Texas,  128  U.  S.  129;  Stock- 
ard  V,  Morgan,  185  U.  S.  27;  arUe,  §  1356. 
Index  —  Interstate  Commerce. 


The  fact  that  certain  property  is 
exempt  from  taxation,  does  not  exempt 
the  lessee  of  the  property  from  a  license 
or  occupation  tax  for  conducting  busi- 
ness on  or  with  such  property.  Nor- 
folk, P.  &  N.  N.  Co.  V.  Norfolk,  105 
Va.  139.  By  the  Texas  Constitution 
(art.  viii,  {  1),  it  is  provided  that  "The 
occupation  tax  levied  by  any  county, 
city,  or  towii,  for  any  year,  on  persons 
or  corporations  pursuing  any  business, 
shall  not  exceea  one  half  of  the  tax 
levied  by  the  State  for  the  same  pe- 
riod on  such  profession  or  business." 
Under  this  constitutional  provision  a 
municipalitv  under  delegated  author- 
ity can  omy  tax  such  businesses  or 
occupations  as  the  State  has  taxed. 
Hoefling  v.  San  Antonio,  85  Tex.  228. 
A  tax  of  one  third  of  one  per  cent  on 
all  gross  sales  of  goods  is  not  obnox- 
ious to  the  provision  of  the  Georgia 
Constitution  that  all  taxes  shall  be 
uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the 
taxing  power,  although  the  statute 
further  permits  the  commutation  of  the 
tax  by  the  payment  of  a  specified 
lump  sum.  Joseph  v.  Milledgeville. 
97  Ga.  513.  Prior  to  1892,  it  was  held 
that  under  the  provisions  of  the  Kenr' 
tucky  ConstituHon  then  in  force,  both 
real  and  personal  property  must  be 
taxed  at  the  same  rate  and  in  the 
same  manner;  that  the  legislature 
could  not  tax  real  property  ad  valorem 
and  provide  that  the  owner  might 
pay  a  license  tax  in  respect  of  his  per- 
sonal property  in  lieu  of  an  ad  valorem 
tax.  Under  such  conditions,  a  license 
tax,  if  imposed,  must  have  been  in  ad- 
dition to  a  personal  tax  on  the  property. 
Levi  V.  Louisville,  97  Ky.  394.  But  m 
1892  the  Constitution  (}  181)  was 
amended  to  expressly  provide  that  a 
license  tax  might  be  imposed  in  lieu 
of  an  (ui  valorem  tax  on  personal  prop- 
erty. See  Wiemer  v.  Louisville  Sink- 
ing Fund  Com'rs,  124  Ky.  377. 

'  See  anU,  i  1377.  Statutory  au- 
thority to  a  municipality  to  impose 
license  taxes  is  to  be  strictly  con- 
strued. Tuscaloosa  v,  Holczstem,  134 
Ala.  636. 
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unrestricted  power  of  taxation  includes  the  whole  power  of  the 
State  over  subjects  of  taxation  and  authorizes  the  taxation  of  busi- 
nesses and  occupations.^  Authority  in  the  charter  of  a  municipal 
corporation  to  tax  "all  real  and  personal  estate  within  the  corpo- 
rate limits  of  the  city"  was  held,  in  view  of  the  language  and  history 
of  legislation  in  the  State  as  to  the  subject-matter  of  taxation,  not  to 
confer  upon  the  corporation  power  to  tax  the  income  of  particular 
occupations.^  Authority  to  tax  all  persons  exercising  any  profession 
may  be  executed  by  taxing  each  member  of  a  firm  separately.' 
Railroad  companies  and  other  public  service  corporations,  which 
have,  by  virtue  of  l^islative  or  municipal  grant,  rights  and  privi- 
leges to  use  the  public  streets  for  their  purposes,  are  subject  to  the 
exaction  of  license  or  business  taxes  on  their  franchises  or  occupa- 

>  Child  V.  Richmond,  23  Gratt.  (Va.) 
464;  Humphreys  v.  Norfolk,  25  Gratt. 
(Va.)  97;  Norfolk  v.  Norfolk  Land- 
mark Pub.  Co.,  95  Va.  664;  Newport 
News  &  O.  P.  R.  A  E.  Co.  v,  Newport 
News,  100  Va.  157;  WoodaU  v.  Lynch- 
burg, 100  Va.  318;  Norfolk  v,  Gnffith- 
PoweU  Co.,  102  Va.  115;  Norfolk  & 
W.  R.  Co.  V,  Suffolk,  103  Va.  498; 
Standard  Oil  Co.  v.  Fredericksburg 
105  Va.  82.  A  provision  in  the  charter 
of  a  city  giving  it  power  to  license, 
regulate,  and  ts^  certain  enumerated 
classes  of  persons  and  business,  and 
concluding  with  the  words,  "and  all 
other  business,  trades,  avocations,  and 
professions  whatever,"  was  held  not  to 
confer  the  power  to  require  a  license  tax 
from  laxjoyers,  as  they  were  not  of  the 
same  generic  character  or  class  with 
those  specified.  St.  Louis  v,  Laughlin, 
49  Mo.  559.  Similarly  a  power  to  im- 
pose a  license  tax  upon  certain  specified 
occupations,  "and  upon  any  other  per- 
son or  employment,  which  it  (the  city) 
may  deem  proper,  whether  such  per- 
son or  employment  be  herein  specially 
enumerate  or  not,"  was  held  not  to 
confer  power  to  impose  such  a  tax  upon 
a  railroad.  Lynchburg  v.  Norfolk  & 
N.  W.  R.  Co.,  80  Va.  237.    Brokers; 


who  may  be  taxed  as  such.  Portland 
V,  O'Neill,  1  Oreg.  218;  Little  Rock  v. 
Barton,  33  Ark.  436,  citing  text.  A 
power  to  regulate  "meat  stores"  will 
nU  warrant  a  classification  which 
makes  the  selling  of  game  and  fish  a 
separate  privilege.  Vosse  v,  Memphis, 
9  Lea  (Tenn.),  294. 

'  Savannah  v.  Hartridge,  8  Ga.  23; 
distinguished  from  cases  in  SotUh  CarO' 
Una,    which   hold   that   the   city   of 


Charleston,  under  the  power  to  levy 
taxes  on  ** taxable  property^*  mav  tax 
income.  Lining  v.  Charleston,  1  Mc- 
Cord  (S.  Car.),  345.  Charter  of  Rich- 
mond held  to  give  authority  to  impose 
a  license  tax  on  lawyers.  Oula  v. 
Richmond,  23  Gratt.  (Va.)  464.  In 
Rome  V.  McWilliams,  52  Ga.  251,  the 
principal  cases  in  that  State  concem- 
mg  the  power  to  tax  professions  and 
to  exact  license  fees  are  referred  to,  and 
the  power  upheld  as  one  which  the 
legislature  may  confer.  Taxation  of 
incomes,  1  |Dest^  Taxation,  202. 

In  Alabama,  it  is  held  that  "when 
Repress  power  to  levy  and  collect  par- 
ticular taxes  is  conferred,  the  power  to 
levy  and  collect  other  taxes  is  ex- 
cluded. Or  if  particular  subjects  of 
taxation  are  enumerated,  the  corpora- 
tion has  not  capacity  to  eailarge  them." 
Baldwin  v.  M!ontgomery  Council.  53 
Ala.  437;  Selma  v.  Sehna  Press  &  W. 
Co.,  67  Ala.  430. 

*  Lanier  v.  Macon,  59  Ga.  187; 
Wilder  v.  Savannah,  70  Ga.  760.  But 
in  New  York  it  is  held  that  a  statute 
enacted  in  the  exercise  of  the  police 
power  which  requires  each  member  of 
a  firm  engaged  in  a  business  or  occupa- 
tion to  be  registered  is  unreasonable, 
unnecessaiy  for  the  protection  of  the 
public,  and  unconstitutional.  Schnaier 
V.  Navarre  Hotel  &  Imp.  Co.,  182  N.  Y. 
83  (plumbers);  People  v.  Ringe,  197 
N.  Y.  143  (undertakers).  Authority 
to  a  municipality  "to  license  and  tax 
all  agents  of  insurance  offices"  con- 
fers power  to  compel  each  agent  to  pay 
a  separate  tax  for  each  company  repre- 
sented by  him.  Simrall  v.  Covington, 
90  Ky.  444 
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dons,  although  thej  may  have  agreed  to  pay  the  municipality  for 
the  use  of  the  streets.* 


§  1412  (791,  792).  Taxation  of  VocatlonB.  —  The  legislature  may 
authorize  municipal  corporations  to  impose  taxes  upon  persons 
whose  ordinary  vocations  are  pursued  within  the  corporate  limits, 
although  residing  beyond  those  limits,  the  same  as  upon  residents.' 
The  delegated  power  of  taxation  must  be  generally  and  impartially 
exercised  by  the  municipal  authorities  without  unreasonable  or 
arbitrary  discrimination  against  particular  individuals.'    In  impos- 


^  Memphis  Gas  Light  Co.  v.  Shelby 
County  Tax  Dist.,  109  U.  S.  398,  400; 
New  Orleans  C-  &  L.  R.  Co.  v.  New  Or- 
leans, 143  U.  S.  192,  aff'g  40  La.  An. 
587;  Metropolitan  St.  R.  Co.  v.  New 
York,  199  if.  S.  1 ;  St.  Louis  v.  United 
Railways  Co.,  210  U.  S.  266:  Annis- 
ton  V.  Southern  R.  Co.,  112  Ala.  557; 
San  Joee  v.  San  Jose  &  S.  C.  R.  Co., 
53  Cal.  476,  481;  State  v.  Herod,  29 
Iowa,  123;  Wyandotte  v.  Corrigan, 
35  Kan.  21 ;  New  Orleans  v.  New  Or- 
leans R.  Co.,  42  La.  An.  4;  Spring- 
field V.  Smith,  138  Mo.  645;  Nebraska 
Tel.  Co.  V.  Lmcoln,  82  Neb.  59;  Flor- 
ida Cent.  &  P.  R.  Co.  v.  Columbia,  54 
S.  Car.  266;  Newport  News  &  O.  P.  R. 
&  E.  Co.  V.  Newport  News,  100  Va. 
157;  Norfolk  &  W.  R.  Co.  v.  Suffolk, 
103  Va.  498,  501;  State  v,  Hilbert,  72 
Wis.  184. 

In  Stein  v.  Mobile.  49  Ala.  362 
(followed  in  Los  Angeles  v.  Los  An- 
eeles  Water  Co.,  61  Cal.  65,  on  similar 
facts),  the  city  was  held  disabled  by  its 
contract  to  tax  the  busineM  of  carrying 
on  waterworks  within  the  city;  but 
QiuBre  whether  the  power  to  tax  could 
be  surrendered,  and  also  whether  the 
contract  was  not  taken  subject  to  the 
taxing  power  of  the  city.  Ante,  {  1392, 
note.  Detroit  v.  Detroit  City  R.  Co., 
76  Mich.  421. 

«  Worth  V,  Fayetteville,  1  Winst. 
Eq.  (N.  Car.)  70  [Repr.  617].  What 
property  may  be  taxed  under  such  au- 
thority, lb.  As  to  right  to  tax  (un- 
der special  charter  provisi6ns)  persons 
residmg  without,  but  exercising  a  trade 
or  calling  toUhiny  the  corporation,  see 
sJso  State  v,  Charleston,  2  Speers  L. 
(S.  Car.)  623;  State  v,  Charleston,  lb. 
719.  What  may  be  taxed  under  au- 
thority to  tax  "income  and  profits'* 
of  non-residents  doing  business  within 
the  corporation,  see  lb,;  Bates  v. 
Mobile,  46  Ala.  158.    Taxableness  of 


goods  owned  elsewhere,  but  sold  an 
commisnon  by  residents  of  the  mu- 
nicipality. Cumming  v.  Savannah, 
R.  M.  Charlt.  (Ga.)  26;  Green  v.  Savan- 
nah, lb,  368;  Padelford  v.  Savannah, 
14  Ga.  438,  criticising  Brown  v,  Mary- 
land, 12  Wheat.  (U.  S.)  419;  Pearce 
V.  Augusta,  37  Ga.  597;  Shriver  v, 
Pittsburgh,  66  Pa.  446;  Petersburg  v, 
Cocke,  94  Va.  244;  Wihnington  v, 
Roby,  8  IredeU  (N.  Car.),  250,  254; 
Edenton  v,  Capeheart,  71  N.  Car.  156; 
El  Dorado  County  v.  Meiss.  100  Cal. 
268,  272.  Statutory  authority  to  tax 
occupations  "  within  the  city"  does  not 
authorise  a  tax  upon  nonrrendenta  who 
come  to  the  city  under  a^fecial  employ" 
merU  to  transact  specific  busmess. 
Evers  v,  Mayfield,  120  Ky.  73,  77.  A 
license  or  occupation  tax  upon  a  single 
act  not  amoimting  to  a  busmess  cannot 
be  enforced.  Plymouth  v.  Cooper,  135 
N.  Car.  1. 

»  Vines  v.  State,  67  Ala.  73 ;  Waters- 
Pierce  Oil  Co.  V,  Hot  Springs,  85  Ark. 
509;   Lassen  County  v.  Cone,  72  Cal. 
387;   Atlanta  v.  Jacobs,  125  Ga.  523 
Carrollton  v.  Bazzette,   159  111.  284 
Daniel    v,    Richmond,    78    Ky.    542 
Fecheimer  v.  Louisville,  84  Ky.  306 
Simrall   v,   Covington,    90   Ky.   444 
Graffty  v.  Rush^e,    107   Ind.   502 
BiUs  V,  Goshen,   117  Ind.  221,  226 
Indianapolis  v.  Bieler,   138  Ind.  30 
Morgan  v.  Orange,  50  N.  J.  L.  389, 
Thompson  v.  Oc^m  Grove,  55  N.  J.  L! 
507;  Albertson  v,  Wallace,  81  N.  Car. 
479;  State  v.  Moore,  113  N.  Car.  697 
State  V,  O'Connor,    5   N.   Dak.   629, 
Nashville  v,  Althorpe,  5  Coldw.  (Tenn.) 
554;   Clements  v.  Casper,  4  Wyo.  494. 
An  ordinance  imposing  a  license  tax 
on  grocers  must  include  all  grocers. 
It  cannot  be  limited  to  grocers  who 
employ  delivery  wagons.     Covington 
V,  Dalheim,  126  Ky.  26. 
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ing  these  taxes,  the  municipality  cannot  discriminate  between  resin 
dents  and  nonnresidents,  as  by  imposing  a  tax  upon  non-residents 
when  residents  pursuing  the  same  trade  or  occupation  are  within 
the  municipal  limits  exempt  therefrom  or  are  taxed  at  a  lower  rate 
or  in  a  different  manner.^  Discriminations  against  non-residents 
may,  according  to  circumstances,  be  void  as  infringing  the  fourth 
article  of  the  Federal  Constitution,  the  Commerce  Clause,  or  the 
Fourteenth  Amendment,  as  well  as  by  infringing  provisions  of  the 
State  Constitution.  The  municipal  authorities  cannot  discriminate 
between  residents  and  norHresidenis  by  taxing  the  property  of  the 
latter  within  the  corporation  at  a  higher  rate  than  the  like  property 
of  the  former,  or  in  a  different  manner.' 

§  1413  (813).  Smxuniry  OoUection  may  be  aathoriied  by  the 
LegiflUtnre.  —  The  l^islature  may  provide  for  a  summary  collection 
of  taxes  and  assessments,  and  declare  what  shall  make  a  frmui  Jade 
case.'  For  the  payment  of  street  improvements,  it  was  provided  by 
statute  that  the  city  engineer  should  make  an  estimate,  which,  when 

^  See  cases  cited  suTpra^  {{  1356,  not  discriminate  in  favor  of  its  own 
1357.  The  objection  that  an  oocupa-  citizens  and  against  those  of  other 
tion  tax  discriminates  against  non-  States  by  imposmg  greater  burdens,  or 
residents  most  frequently  arises  in  the  taxes,  or  license  fees  upon  the  former 
case  of  dtisens  of  other  States,  and  in  than  upon  the  latter.  Ward  v.  Mary- 
such  cases  the  tax  may  be  oocp  to  the  land,  12  Wall.  (U.  S.)  418,  430  (a  lead- 
objection  that  it  inte)/ere8iin<Atn^«ta<e  inf;  case  on  this  point).  1  Desty  Tax- 
commerce.  For  the  cases  on  this  sub-  ation,  219-222,  and  cases;  1  Hare, 
jept,  see  arde,  \\  1355-1363.  Index—  Am.  Const.  Law,  251,  252,  318,  467; 
IrUerttate  Commerce.  A  city  ordinance  Grav,  Lim.  on  Taxing  Power,  §}  1108- 
imposing  a  license  tax  for  revenue  upon  1113,  }  840  et  seq:  and  cases;  supra, 
the  busmess  or  occupation  of  selnng  {{  1354-1356,  1364. 
goods  which  fixes  one  rate  for  goods  in  '  St.  Louis  v.  Cooks,  37  Mo.  44; 
ihe  city  or  in  transit  thereto  and  an-  Riley  v,  St.  Joseph,  67  Mo.  491.  As  to 
other  and  much  larger  rate  for  goods  power  to  validate  past  assessments. 
not  in  the  city  and  not  in  transit  is  Lennon  v.  New  York,  55  N.  Y.  361, 
discriminatory,  unjust,  partial,  in  re-  365;  Hyde, /nr«,  15  Hun  (N.Y.),  477; 
straint  of  trade,  and  void.  Ex  parte  Mead,  In  re,  74  N.  Y.  216.  Ante, 
Frank,  52  Cal.  606.  § )  129, 645, 948.   As  to  what  defects  will 

'  State  V.  Charleston,  2  Speers  L.  vitiate  the  warrant  to  collect  assess- 
es. Car.)  719;  Nashville  v,  Althrop,  5  ment,  see  Butler  v.  Nevin,  88  111.  575. 
Coldw.  (Tenn.)  554.  In  this  last  case  Distraint  of  goods  to  satisfy  taxes  law- 
it  was  held  that  there  could  be  no  did-  fully  levied  is  one  of  the  most  ancient 
crimination  between  merchants  selling  methods  of  collection  known  to  the 
by  sample  and  those  doing  business  law.    That  method  may. be  resorted  to 


oi  a  town  are  strictly  construed;  and  Im^.  Co.,  18  How.  (U.  S.)  272,  281; 
such  an  act  was  held  not  to  extend  to  Spnnger  v.  United  States,  102  U.  S. 
non-residents.  Joyce  v.  Woods,  78  586;  Palmer  v,  McMahon,  133  U.  S. 
Ky.  386;  Bennett  v.  Birmingham  Bor.,  660,  669;  Scottish  Union  &  Nat.  Ins. 
31  Pa.  15;  ante,  if  1166,  1407.  Under  Co.  v.  Bowland,  196  U.  S.  611. 
the  Fedend  Constitution,  a  State  can- 
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the  council  directed  it  to  be  paid^  became  an  assessment  upon  the 
particular  lot  or  property  to  which  it  was  chargeable.  It  was  further 
provided  that  if  it  should  appear  to  the  council  by  affidavit  that 
such  assessment  was  not  paid,  the  council  should  provide  for  its 
collection  by  precept  issued  by  the  mayor  and  clerk.  It  was  con- 
tended that  this  statute  was  unconstitutional,  because  it  deprived 
a  party  of  rights  without  a  judicial  hearing,  and  because  it  invested 
the  council  with  judicial  power.  But  the  court  held  that  inasmuch 
as  the  party  had  the  right  by  appeal  to  transfer  his  cause  to  a  judi- 
cial tribunal,  the  objection  to  the  statute  was  not  well  taken,  and 
that  the  issue  of  the  precept  was  a  ministerial  and  not  a  judicial 
act* 


§  1414  (815).  Mode  of  Oollectlon  of  Taxes  and  Assessments.  — 
Taxes  are  imposts  levied  for  the  support  of  the  government  or  for 
some  special  public  purpose  authorized  by  it,  and  are  not  debts  in 
the  ordinary  acceptance  of  the  term.^    The  fact  that  a  tax  is  not  a 


*  Floumoy  v.  Jeffersonville,  17  Ind. 
169;  76.  175;  arOe,  §§  756,  799. 

'  In  an  important  case  in  the  Su- 
preme Court  of  the  United  States  Jus- 
tice Fidd  states  with  clearness  the 
distinction  between  "taxes"  and 
"debts."  "Taxes  are  not  debts.  It  was 
so  held  by  this  court  in  the  case  of 
Lane  County  v,  Oregon,  7  Wall.  (U.  S.) 
71.  Debts  are  obligations  for  the  pay- 
ment of  money  founded  upon  contract 
express  or  implied.  Taxes  are  imposts 
levied  for  the  support  of  the  govern- 
ment, or  for  some  special  purpose 
authorised  by  it.  The  consent  of  the 
taxpayer  is  not  necessary  to  their  en- 
forcement. They  operate  in  invUum. 
Nor  is  their  nature  aJBTected  by  the  fact 
that  in  some  States  ...  an  action  of 
debt  may  be  instituted  for  their  re- 
covery. The  form  of  procedure  can- 
not change  their  character.  Augusta 
V.  North,  57  Me.  392;  Camden  v.  Allen, 
26  N.  J.  L.  398;  Perry  v,  Washburn, 
20  Cal.  318.  Nor  are  they  different 
when  levied  under  writs  of  mandamus 
for  the  payment  of  judgments,  and 
when  levied  for  the  same  purpose  by 
statute.  The  levy  in  the  one  case  is  as 
much  by  legislative  authority  as  in  the 
other."  Meriwether  v.  Garrett,  102 
U.  S.  472,  513.  See  also  to  the  effect 
that  taxes  are  not  debts.  Georgia  R. 
&  B.  Co.  V.  Wright,  124  Ga.  596; 
Camden  v,  Allen,  26  N.  J.  L.  398; 
Danforth  v,   McCook  Coimty,    11   S. 


Dak.  258.  In  Charleston  v.  Oliver,  16 
S.  Car.  49,  it  was  decided  that  a  license 
tax  was  not  a  "  debt "  within  the  mean- 
ing of  the  constitutional  provision  that 
"no  person  shall  be  imprisoned  for 
debt  except  in  case  of  fraud." 

In  Pennsylvania  it  is  held  that  a 
property  owner  has  no  setoff  against  the 
claun  of  a  city  for  an  assessment,  and, 
in  a  suit  by  the  city  upon  such  a  claim, 
equities  between  the  property  owner 
and  the  contractor  cannot  be  ad- 
justed. Pittsburgh  v.  McKnight,  91 
Pa.  202.  See  also  Brientnall  v.  Phila- 
delphia, 103  Pa.  156.  As  to  counter- 
claim, see  Philadelphia  v.  Cloud,  4 
W.  N.  C.  (Pa.)  445.  To  the  effect  that 
a  tax  is  a  debt  and  is  not  the  subject 
of  set-off,  see  Camden  v.  Allen,  26 
N.  J.  L.  398,  p&r  Green,  C.  J.  Where 
a  city's  obligations  are  receivable  for 
taxes,  they  and  the  taxes  may  be  the 
subject  of  set-off.  Amy  v,  Shelby 
County  Tax  Dist.,  114  U.  S.  387. 

Where,  by  a  constitutional  provi- 
sion, taxes  may  be  paid  in  the  coupons, 
Ac.^  for  the  payment  of  which  they  are 
levied,  the  taxpayer  can  exercise  the 
privilege  only  before  suit  is  brought 
tor  thev  collection.  Bummel  v.  Hous- 
ton, 68  Tex.  10.  The  State  of  Virginia 
agreed  to  receive  coupons  on  State 
bonds  in  payment  "after  maturity  for 
all  taxes  due  the  State."  This  im- 
poses not  only  a  moral  but  legal  obli- 
gation.    Hartman  v,  Greenhow,   102 
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debt  has  an  important  influence  upon  the  remedies  for  the  collec- 
tion thereof.  If  the  statute  or  charter  gives  to  a  municipal  cor- 
poration a  specific  and  compleU  remedy  for  the  collection  of  taxes, 
as  by  a  distress  and  sale  of  property,  or  by  making  them  a  lien  upon 
real  estate  and  providing  for  the  sale  thereof  in  default  of  payment, 
this  will  ordinarily  be  regarded  as  excluding  by  implication  the 
right  to  resort  to  any  other  mode  of  enforcing  a  tax,  and  an  action 
against  the  taxpayer  to  recover  a  personal  judgment  as  for  a  debt 
will  not  lie.^    But  where  the  power  to  tax  is  plainly  given,  a  right 

XT.  8.  672;   Antoni  v,  Greenhow,  107  8.  Dak.  294;  Hanson  County  v.  Gray, 

U.8.  769;  Virginia  Coupon  Cases,  114  12  8.  Dak.  124;   Shaw  v.  Pickett,  26 

U.8.269;  Roj^  v.  Virginia,  11611.8.  Vt.  486;  Pierce  County  v.  Merrill,  19 

572;    8and8  v,  Edmunds,  116  U.  8.  Wash.  175;  Cabin  Creek  Board  of  Ed- 

585;    Ayers,   In  re,   123  U.  8.  443;  ucation  v.  Old  Dominion  I.  M.  &  M. 

McGahey  v,  Virania^  135  U.  8.  662;  Co.,  18  W.  Va.  441. 

McCullough  V.  Virginia,  172  U.  8.  102.  Further,  as  to  personal  liability  of 

Contra,  Greoihow  v.  Vashon,  81  Va.  taxpayer  to  an  action  for  the  taxes,  see 

336.    As  to  statutory  provisions  mak-  Oakland   v,    Whipple,    39    Cal.    112; 

ing  municipal  warrants  receivable  for  People  v.  8eymour,  16  Cal.  332;  Guerin 

municipal  taxes  and  debts,  see  ante,  v,  Reese,  33  Cal.  292;    Litchfield  v, 

i  683.  Vernon,  41  N.  Y.  123;    8t.  Louis  v. 

>  Montesuma  Val.  W.  8.  Co.  v.  Bell,  Qemens,  36  Mo.  467;  St.  Louis  v.  De 

20  Colo.  175;  Finnegan  v.  Femandina,  Noue,  44  Mo.  136.    As  to  the  power  to 

15   Fla.  379;    Du    Bignon  v.  Bruns-  make  special  assessments  for  a  local 

wick,  106    Ga.   317,    325;    Butler  v.  improvement  a  personal  charge  or  lia- 

Nevin,  88  lU.   575;  Mardball  County  bihty  of  the  property  owner,  see  post, 

V.  Knoll,    102    Iowa,  573;    Crawford  §  1453. 

County  V.  Laub,  110  Iowa,  355;  Iowa.  In  Dubuque  v.  Illinois  Cent. 
Plymouth  County  v.  Moore,  114  Iowa,  R.  Co.,  39  Iowa,  56,  74.  the  text  is 
700;  Lucas  v.  Purdy,  142  Iowa,  referred  to  with  approval  and  numer- 
859,  367,  Corbin  v.  Young,  24  Kan.  ous  cases  are  cited  including  Dollar 
198;  Stafford  County  v.  First  Nat.  8av.  Bank  v.  United  States,  19  Wall. 
Bank,  48  Kan.  561;  Craycraft  r.  8el-  (U.  8.)  277.  Beck^  J.,  says,  "The 
vage,  10  Bush  (Ky.),  696;  Greer  v.  cases  cited,  it  is  believed,  fiilly  recog- 
Covington,  83  Ky.  410;  Baldwin  v,  nize  the  rule  that  actions  at  law  may 
Hewitt,  88  Ky.  673;  Louisville  Water  be  maintained  to  recover  taxes,  af- 
Co.  V.  Commonwealth,  89  Ky.  244;  though  special  remedies  be  provided 
New  Orleans  v.  Davidson,  30  La.  An.  therefor.  See  also  Burlington  v. 
541;  New  Orleans  v.  Hill,  30  La.  An.  Burlington  &  M.  R.  R.  Co.,  41  Iowa, 
554;  Packard  v.  Tisdale,  50  Me.  376;  134.  But  in  Crawford  Coimty  v. 
Pierce  v.  Boston,  3  Mete.  (Mass.)  520;  Laub,  110  Iowa,  355,  where  suit  was 
Staley  v.  Columbus,  36  Mich.  38;  brought  for  the  "  Mulct  Tax,"  and  the 
McCidlum  V.  Bethany,  42  Mich.  457 ;  right  to  a  personal  judgment  was  de- 
Putnam  V.  Fife  Lake,  45  Mich.  125;  nied^  Lada,  J.,  who  delivered  the 
Detroit  v.  Jepp,  52  Mich,  458;  Eyke  opimon  of  the  court,  declared  that  it 
V.  Lange,  104  Mich.  26;  State  t;.  Piaza,  had  never  decided  whether  ordinary 
66  Bliss.  426;  Thibodeaux  v.  State,  69  taxes  might  be  collected  in  an  action 
Ifiss.  683;  Carondelet  v.  Picot,  38  Mo.  at  law;  that  only  two  out  of  four 
125;  Blevins  v.  Smith,  104  Mo.  583;  judges  concurred  m  the  earlier  cases; 
State  V.  Snyder,  139  Mo.  549;  Rich-  and  that  the  weight  of  authority  is 
ards  V,  Clay  Coimty,  40  Neb.  45;  that  the  statutory  remedy  provided 
German-American  F.  Ins.  Co.  v.  Min-  for  the  collection  of  a  tax  is  exclusive, 
den,  51  Neb.  870;  Hibbard  i^.  Clark,  56  He  added,  "In  providing  a  specific 
N.  H.  155;  Camden  v.  Allen,  26  N.  J.  remedy  for  the  enforcement  of  a  tax 
L.  398;  Rochester  v.  Bloss,  185  N.  Y.  lien,  the  legislative  intent  that  an- 
42;  Gatling  v.  Carteret  County,  92  other  may  not  be  resorted  to  is  mani- 
N.  Car.  536;  Brule  County  v.  King,  11  fest."    The  same  principle  has  been  ap- 


Digitized  by  V:rOOQlC 


2480 


MUNICIPAL   CORPORATION 


§1414 


to  collect  by  suit  or  action  should  not  be  taken  to  be  impliedly  denied 
unless  another  reasonably  adequate  means  of  collection  is  provided, 
and  the  intention  of  the  legislature  that  the  special  mode  prescribed 
should  be  the  only  mode,  appears  with  a  reasonable  certainty.  If 
the  specific  remedy  is  full  and  adequate,  such  an  intent  on  the  part 
of  the  law-maker  would  be  more  readily  deduced  than  it  would 
under  other  circumstances.^ 


plied  and  an  action  will  not  lie  for 
general  taxes.  Plymouth  County  v. 
Moore,  114  Iowa,  700  (tax  on  personal 
property) ;  Lucas  v.  Purdy,  142  Iowa, 
359,  367  (tax  on  realty).    . 

Where  a  county  judge,  empowered 
by  law  to  appoint  a  collector  of  a  tax 
levied  upon  a  precinct  to  meet  the  in- 
terest and  a  reasonable  amount  of  the 
principal  of  bonds  issued  in  aid  of  a 
railroad,  was  unable  to  make  the  ap- 
pointment because  no  person  could  be 
found  willing  to  serve,  it  was  held,  in 
an  action  brought  by  the  bondholders 
to  endforce  payment,  that  the  chancellor 
had  no  power  to  appoint  a  coUedor  or  a 
receiver  for  the  piupose,  on  the  groimd 
that  the  power  to  levy  and  collect  taxes 
is  legislative  and  not  inherent  in  a 
court^  and  that  if  such  power  were 
exercised  by  a  court  the  theory  of 
government  and  the  distribution  of 
powers  would  be  destroyed.  McLean 
Cotmty  Precinct  v.  Deposit  Bank,  81 
Ky.  254.  See  ante,  }  1449;  post,  §§ 
1647,  1648. 

On  the  principle  that  where  a  stat- 
ute creates  a  liability  which  did  not 
before  existj  and  gives  a  special  remedy 
to  enforce  it,  that  remedy,  and  not  a 
common-law  action,  must  be  pursued, 
it  was  held  that  street  assessments 
must  be  collected  in  the  manner  pro- 
vided by  the  charter  or  constituent 
act  of  the  corporation.  Floumoy  v, 
Jeffersonville,  17  Ind.  169.  Precept 
must  be  duly  signed  by  the  proper 
officer.  Jeffersonville  v.  Patterson,  32 
Ind.  140.  It  was  held  by  a  divided 
court  (ten  senators  to  ei^t)  that  a 
cotmty  could  not  maintain  a  bill  in 
eauity,  in  the  nature  of  a  creditor'a 
but,  to  enforce  the  payment  of  county 
taxes,  where  the  warrant  for  the  taxes 
was  returned  no  property  whereon  to 
levy.  Durant  v.  Albany  County,  26 
Wend.  (N.  Y.)  66^  reversing  decree  of 
chancellor  and  vice-chancellor.  Poet, 
a  1570-1590;  tVra,  {  1421. 

*  Priority  of  claim  for  taxes  in 
bankruptcy,  see  New  Jersey  v,  Ander- 


son, 203  U.  S.  483,  rev'g  137  Fed.  Rep. 
868;  In  re  Lange  Co.,  169  Fed.  Rep. 
586.  As  to  the  priority  of  taxes  and 
the  enforcement  of  the  same  in  pro- 
ceedings to  sequestrate  or  dissolve 
insolvent  corporations^  see  Central  Trust 
Co.  V.  New  York  aty  &  N.  R.  Co.,  110 
N.  Y.  250;  Wise  v.  Wise  Co.,  163  N.  Y. 
507.  When  a  court  has  assumed  juris- 
diction over  the  property  of  aooipora- 
tion  and  has  appointed  a  receiver,  the 
remedy  for  the  enforcement  of  the 
tax  is  by  application  to  the  court 
in  the  action  in  which  the  receiver 
has  been  appointed.  In  re  Tyler,  149 
U.  S.  164;  Ledoux  v.  La  Bee,  83  Fed. 
Rep.  761. 

StatiUe  of  Umitaiions,  The  applica- 
bility of  the  ordinary  statute  of  limita- 
tions of  the  State  to  actions  or  proceed- 
ings to  collect  taxes  is  the  subject  of  a 
diversity  of  opinion.  Some  decisions 
hold  that  such  actions  or  proceedings 
are  barred  after  the  ordinary  prescrip- 
tive period.  See  Galveston  v.  Guar- 
anty Trust  Co.,  107  Fed.  Rep.  325; 
Williams  v.  Bergin,  116  Cal.  56;  Dav- 
enport V.  Chicago,  R.  I.  &  P.  Co.,  38 
Iowa,  633;  Burlington  v.  Burlington 
&  M.  R.  R.  Co.,  41  Iowa,  134;  St. 
Louis  V.  Newman,  45  Mo.  138;  Jeffer- 
son V.  Whipple,  71  Mo.  521 ;  Mellinger 
V.  Houston,  68  Tex.  37,  and  cases 
cited;  Glover  v.  Storrie,  18  Tex.  Civ. 
App.  6;  German  Am.  Sav.  Bank  v. 
Spokane,  17  Wash.  315;  Seattle  v.  De 
Wolfe,  17  Wash.  349 ;  Lewis  v.  Seattle, 
28  Wash.  639;  Young  v.  Tacoma,  31 
Wash.  153;  Ballard  v.  West  Coast 
Imp.  Co.,  15  Wash.  572;  McEwan  v. 
Spokane,  16  Wash.  212;  State  v.  Bal- 
lard, 16  Wash.  418.  Other  cases  hold 
that  the  statute  of  limitations  is  not 
a  defence  to  the  enforcement  of  taxes 
by  a  municipal  corporation.  Walker  v. 
People,  202111.34;  Cody  v.  Cicero,  203 
111.  322;  McCartney  v.  Raymond,  202 
111.  51;  Magee  v.  Commonwealth,  46 
Pa.  358;  Memphis  v.  Looney,  9  Baxt. 
(Tenn.)  130;  Elliot  v.  Williamson,  11 
Lea  (Tenn.),  38.    See  also  Shepard  v. 
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§  1415  (816).  Same  Subject.  Specific  Mode  held  exclusive.— 
On  the  principle  that  the  specific  staiiUe  mode  of  collection  must  be 
pursued,  it  was  held,  in  another  case,  where  the  legislature  had 
provided  that  a  tax  upon  free  persons  of  coIot  removing  to  a  city 
should  be  collected  by  hiring  them  out,  that  an  ordinance  which 
authorized  such  persons  to  be  imprisoned  for  the  non-payment  of 
the  tax  was  void.*  So  where  the  organic  law  of  a  town  gave  it  power 
"to  levy  and  collect  taxes,"  and  also  provided,  in  another  section, 
that  "if  any  person  fail  to  pay  any  tax  levied  on  his  property,  the 
town  collector  may  recover  the  same  by  civil  action  in  the  name  of 
the  corporation,"  it  was  held  that  the  payment  of  taxes  must  be  en- 
forced by  suit,  and  that  it  was  not  competent  for  the  corporation 
to  pass  an  ordinance  providing  for  their  collection,  by  seizure  and 
sale,  before  judgment,  since  the  mode  of  collection  specified  in  the 
statute  excluded  all  other  modes.* 

§  1416  (817).  Action  held  siutainable  although  Snmmiry  Mode  of 
Collection  is  provided.  —  The  authorities,  however,  are  not  uniform, 
and  in  some  of  the  States  the  view  is  taken  that  a  tax  legally  levied 
and  assessed  by  a  municipal  corporation  pursuant  to  its  charter 
creates  a  legal  obligation  to  pay  such  tax,  and  that  the  city  can 
recover  ii  in  an  action  of  assumpsit,  and  this  although  there  may  be 
a  summary  mode  of  recovery  provided  for  in  the  ordinance.'    In 

People,  200  111.  508;  Osawatomie  v.  tions,  see  Gleason  v.  Peter  &  B.  Stone 
Miami  County,  78  Kan.  270;  State  v.  Co.  (Ky.),  66  S.  W.  Rep.  16;  Kirwin 
Columbia  (Tenn.  Ch.  App.),  62  S.  W.  v.  Nevm,  111  Ky.  682.  Statute  pre- 
Rep.  511.  scribing  limitation  to  actions  on  special 

In  Washington^  the  statute  of  limi-  tax  bills  in  Missouri,  see  Kansas  City 
tations  begins  to  run,  not  from  the  v,  American  Surety  Co.,  71  Mo.  App. 
day  the  assessment  is  made  due  and  315.  A  special  assessment  is  not  a  tax 
payable  and  operative  as  a  lien,  but  within  the  meaning  of  a  statute  of  ^ 
from  the  date  of  the  delinquency  Texas  declaring  that  no  delinquent  tax-  ' 
as  provided  in  the  ordinance  for  the  payer  shall  have  the  right  to  plead 
levy  and  collection  of  the  assessment,  any  statute  of  limitations  by  wav  of 
Seattle  v,  O'Connell,  16  Wash.  625.  defence  against  the  payment  of  '  any 
The  statute  does  not  run  until  a  valid  taxes"  due  by  him  to  the  city.  Gal- 
assessment  has  been  made.  Fogg  v,  veston  v.  Guaranty  Trust  Co.,  107  Fed. 
Hoquiam,  23  Wash.  340.    It  does  not  Rep.  325. 

run  against  the  right  to  make  a  re-        ^  Cooper  v.  Savannah,  4  Ga.  68. 
assessment  while  the  city  is  trying  to       '  Alexander  v,  Helber,  35  Mo.  334; 
enforce  the  original  assessment.    Lewis  ante,  §  601. 

V.  Seattle,  28  Wash.  639.  As  to  con-  *  Perry  County  v.  Sehna,  M.  &  M.  R. 
struction  and  applicability  of  a  stat-  Co.,  58  Ala.  546;  Winter  v.  Mont- 
ute  prescribing  ten  years'  limitation  gomery,  70  Ala.  481;  Anniston  v. 
for  actions  to  enforce  street  assess-  Southern  R.  Co.,  112  Ala.  557;  State 
ments,  see  Seattle  v.De  Wolfe,  17  Wash.  v.  Fleming,  112  Ala.  179;  Dimlap  v. 
349;  Bowman  v.  Colfax,  17  Wash.  Gallatin  County,  15  111.  9;  Ryan  v. 
344.  Action  to  enforce  a  new  appor-  Gallatin  County,  14  111.  83;  Geneva 
tionment  of  a  street  assessment  neld  v.  Cole,  61  111.  397;  State  v.  Southern 
to  be  barred  by  the  statute  of  limita-  Steamship  Co.,  13  La.  An.  497;  Dugan 
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Minnesota,  where  the  same  statute  which  granted  to  a  ci^  the 
power  to  impose  a  poll-tax  specified  a  mode  for  collecting  the  tax, 
this  express  grant  of  a  specific  remedy  was  held  to  preclude  by  im^ 
plication  the  right  to  collect  by  an  action,  and  this  although  the 
statutory  remedy  was  admitted  to  be  inadequate  and  impracticable.^ 

V.  Baltimore,  1  Gill  &  J.  (Md.)  499;  by  the  collector  of  an  account  of  the 
Baltimore  v,  Howard,  6  Har.  &  J.  assessment  and  tax." 
(Md.)  383;  Gordon  v.  Baltimore,  5  Mode  of  coUecHon,  Mix  v.  Roes,  57 
Gill  (Md.).  231,  243;  Eschbach  v.  HI.  121;  Bond  v.  Hiestand,  20  La. 
Pitts,  6  Md.  71;  Jonesboro  v.  McKee,  An.  139;  Louisville  v.  Bank  of  Ky., 
2  Yerg.  (Tenn.)  167;  Henrietta  v.  3  Met.  (Ky.)  148;  Ball  v.  Poor,  81 
Eustis,  87  Tex.  14,  17;  Brummer  v.  Ky.  26;  McLean  County  Precinct 
Galveston,  97  Tex.  93:  Gentral  Hotel  v.  Deposit  Bank,  81  Ky.  254;  New 
Co.  V.  State  (Texas  (5iv.  App.),  117  Orleans  v.  Graihle,  9  La.  An.  561  j 
S.  W.  Rep.  880.  Baltimore  v,  CJhase,  2  Gill  &  J.  (Md.) 

Alabama:  In  this  State  it  has  been  376. 
held  that  a  tax  levied  and  assessed  is  It  was  held  in  Dollar  Savings  Bank 
a  legal  liability  upon  the  taxpayer,  v.  United  States,  19  Wall.  (U.  S.)  277, 
which  may  be  enforced  at  c6mmon  law,  that  by  express  provision  of  the  In- 
although  a  statutory  remedy  is  also  temal  Revenue  Act  taxes  due  there- 
given.  Perry  County  v.  Selma,  M.  &  under  may  be  collected  in  a  common- 
M.  R.  Co.,  58  Ala.  546;  Winter  v.  law  action  of  debt.  Mr.  Justice  Stroru; 
Montgomery,  79  Ala.  481;  Anniston  says  that  such  recovery  might  be  had 
V.  Southern  R.  Co.,  112  Ala.  557.  A  on  general  principles.  lie  admits  that 
liquor  license  tax  is  recoverable  by  where  the  statute  creates  a  right  and 
the  State  in  an  action,  although  by  provides  a  particular  remedy  for  its 
statute  the  delinquent  is  subject  to  enforcement  such  remedy  is  generally 
criminal  prosecution  for  selling  with-  exclusive  of  all  common-law  remedies, 
out  a  license.  State  v.  Fleming,  112  But  he  says:  ''The  reason  of  the  rule 
Ala.  179.  ^  ^  is  that  the  statute,  b^  providing  a  par- 

In  Dugan  v,  Baltimore,  1  Gill  &  J.  ticular  remedy,  manifests  an  intention 
(Md.)  499,  Bttchanan,  C.  J.,  delivering  to  prohibit  other  remedies,  and  the 
the  opinion  of  the  court,  said :  "  In  rule,  therefore,  rests  upon  a  presumed 
Baltimore  v.  Howard,  6  Har.  &  J.  383,  statutory  prohibition.  It  applies  and 
it  was  decided  by  this  court,  in  relation  it  is  entorced  when  any  one  to  whom 
to  the  tenth  section  of  the  act  of  in-  the  statute  is  a  rule  of  conduct  seeks 
corporation,  that  the  giving  a  remedy  redress  for  a  civil  wrong.  He  is  con- 
by  distress  or  action  of  debt  was  ciun-  fined  to  the  remedy  pointed  out  in  the 
ulative  only,  and  did  not  take  away  statute,  for  he  is  forbidden  to  make  use 
the  action  arising  by  implication,  or  of  any  other.  .  .  .  Such  principles  are 
the  legal  obligations  to  pay  a  claim  not,  however,  rules  ai  conduct  of  the 
created  by  law.  The  tax  for  which  this  State."  Construction  of  Michigan 
suit  is  brought  was  imposed  by  virtue  statute  authorizing  the  recovery  of 
of  that  act.  the  imposition  and  assess-  taxes  on  personal  property  by  a  suit, 
ment  of  which  created  the  legal  obli-  see  Chelsea  v.  Hohnes,  137  mch.  195. 
gation  to  pay,  on  which  the  law  raised  When  a  statute  provides  that  unpaid 
an  assumpsit,  independent  of  the  notice  assessments  in  a  city  shidl  be  certified 
reouired  by  the  fifth  section  of  the  to  the  county  auditor  and  placed  on  the 
ordinance,  as  a  foundation  for  a  sum-  tax  list,  and  this  has  been  done,  the 
mary  mooe  of  recovery,  and  unaffected  right  of  action  for  collection  of  the  as- 
by  the  omission  of  the  collector  to  do  sessment  is  no  longer  in  the  city,  but 
his  duty,  which  omission,  though  it  rests  alone  with  the  county  treasurer, 
caused  the  loss  of  the  right  to  collect  Central  Ohio  R.  Co.  v,  Belkdre,  67 
the  tax  by  distress  and  sale  of  the   Ohio  St.  297. 

goods,  left  the  right  to  recover  on  the  '  Fuibault  v,  Misener,  20  Minn.  396, 
original  implied  assumpsit  unimpaired,  where  the  cases  are  learnedly  exam- 
—  an  assumpsit  raised  by  the  law  on  ined  by  Young,  J.  Payment  by  in- 
the  imposition  and  assessment  of  the  stalments.  Failure  to  pay  an  instal- 
tax,  and  not  to  arise  on  the  delivery  ment  matures  whole  oebt  so  far  as 
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§  1417  (818).  Where  the  Oharter  is  silent  as  to  Mode  of  OoUection, 
Suit  may  be  brought.  —  If  the  charter  gives  the  power  to  impose  taxes, 
but  is  silent  respecting  the  method  for  their  recovery,  it  has  been  held 
that  the  corporation  may  enforce  them,  or  provide  by  ordinance 
for  their  enforcement  by  due  course  of  judicial  proceedings.  In 
such  a  case,  the  authority  to  collect  by  suit  is  clearly  implied,  being 
necessaiy  in  order  to  make  the  power  to  tax  available.^  The  well- 
known  rule  is,  that  where  a  statute  creates  a  right,  and  gives  no 
remedy,  the  party  may  resort  to  the  usual  remedy  applicable  to  such 
a  case.  But  the  power  to  levy  and  collect  a  tax,  whether  general  or 
special,  does  not  carry  with  it  the  authority  to  collect  by  distress  or 
sale  of  property,  or  in  any  way  more  summary  than  by  resort  to  l^al 
proceedings.  The  principle  of  the  conmion  law  is  clear,  as  we  have 
already  seen,^  that  municipal  corporations  cannot  make  a  by-law 
(unless  the  power  be  plainly  and  directly  conferred)  to  enforce  the 
payment  of  fines  by  distress,  sale,  or  forfeiture  of  the  goods  of 
the  party  who  may  have  omitted  to  discharge  his  legal  dues;  and 
the  same  doctrine  extends  to  taxes,  when  they  are  treated  as  debts. 
Municipal  power  to  collect  by  distress  and  sale  cannot  be  implied 
because  the  State  collects  its  taxes  in  this  manner.  It  must  be  given, 
if  not  in  express  terms,  yet  by  the  clearest  and  most  indubitable  im- 
plication.' Therefore,  the  power  to  sell  for  the  non-payment  of 
taxes,  general  or  special,  cannot  be  inferred  from  an  express  provi- 

unpaid.    Marion  Bond  Co.  v,  Blakely,   N.  J.  L.  398;  Clarke  v.  Tucket,  2  Vent. 
30  Ind.  App.  374.  182;  New  Orleans  v,  Graihle,  9  La.  An. 

^  Franklin  County  v.  Ottawa,  49  561;  Baltimore  v.  Chase,  2  Gill  &  J. 
Kan.  747,  756;  Johnston  v.  Louisville,  (Md.)  376;  St.  Louis  v.  Russell,  9  Mo. 
11  Bush  (Ky.),  527,  538;  Lexington  507;  St.  Louis  v.  Allen,  13  Mo.  400; 
17.  WUaaa,  118  Ky.  221;  Amite  aty  v.  Mclnemy  v.  Reed,  23  Iowa,  410; 
aements,  24  La.  An.  27;  State  v.  Haskell  v.  Burlin^n,  30  Iowa,  232; 
Severance,  55  Mo.  378,  389,  per  Wag-  Dubuque  v.  Hamson,  34  Iowa,  163; 
ner,  J.;  Jefferson  v.  McCarty,  74  Mo.  Paine  v.  Spratley,  5  Kan.  525;  Au- 
55;  State  v.  Irey,  42  Neb.  186,  citing  gusta  v.  Dunbar,  50  Qa.  387;  State  v, 
text;  Reynolds  v.  Fisher,  43  Neb.  172.  Irey,  42  Neb.  186,  citing  text.  The 
Where  a  tax  on  personal  property  was  right  to  impose  a  fine  or  penalty  for  the 
made  a  Uen  on  such  property,  and  no  non-payment  of  a  tax  must  be  plainly 
remedy  was  provided,  it  was  held  that  conferred,  or  it  cannot  be  exercised 
replevm  by  tne  local  authorities  to  re-  by  the  corporation.  Municipality  No. 
cover  the  personal  property  subject  2  v.  Pauce,  6  La.  An.  515. 
to  the  tax  lien  might  be  maintained.  Municipal  corporations,  when  clothed 
Reynolds  v.  Fisher,  43  Neb.  172.  by  charter  with  the  power  to  impose 

'  Ante,  chap.  xv.  on  Ordinances,  taxes,  may  prescribe  re<i8onable  penal- 
{{  608-625.  ties  in  the  nature  of  interest  for  the  non- 

»  Bergen  v.  Clarkson,  6  N.  J.  L.  payment  of  such  taxes  when  they 
352;  Merriam  v.  Moody,  25  Iowa,  become  due,  and  such  penalties  be- 
163;  Baltimore  v.  Howard,  6  Har.  come  a  part  of  the  debt  created  by  the 
A  J.  (Md.)  383;  Dugan  v.  Baltimore,  tax,  and  are  collected  in  the  same  man- 
1  Gill  &  J.  (Md.)  499;  Annapolis  v.  ner.  Burlington  v.  Burlington  &  M. 
Harwood,  32  Md.  471 ;  Ham  v.  Miller,  R.  R.  Co.,  41  Iowa,  134. 
20  Iowa,  450;    Camden  v,  Allen,  26 
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sion  in  the  charter  to  the  effect  that  the  collection  of  the  taxes  pro- 
vided for  therein  shall  be  enforced  in  such  manner  as  may  be 
provided  by  the  ordinances  of  the  city.*  It  is  well  established  by 
the  decisions  that,  in  the  absence  of  express  provision  therefor,  in- 
terest cannot  be  collected  upon  delinquent  taxes.' 

§  1418  (810).  Power  to  seU  for  Delinquent  Taxes.  — While  the 
power  "  to  levy  and  collect  taxes  "  will  not  alone  confer  the  right 
upon  the  municipality  to  collect  by  a  direct  sale,  yet  these  words 
may  give  such  authority  in  connection  with  other  charter  provisions 
on  .the  same  subject,  which  unequivocally  and  plainly  assume  and 
recognize  the  existence  of  a  power  of  sale.' 

§  1419  (820).  Same  Subject.  — The  principle  is  a  familiar  one, 
that  the  power  to  sell,  when  given,  must  be  strictly  pursued,  or  the 
sale  is  void;  and  a  party  claiming  title  under  a  corporation  tax  sale 

512,  522,  it  was  held  that  when  an  aa- 
sessment  is  made  for  omitted  or  "  back 
taxes/'  interest  cannot  be  included  in 
the  assessment  as  the  taxpayer  is  not 
in  default  until  an  assessment  is  made 
and  the  tax  becomes  payable  there- 
under. The  court  expressed  the  opin- 
ion that  taxes  cannot,  even  by  statute, 
be  made  to  bear  interest  until  default. 
»  St.  Louis  V,  Russell,  9  Mo.  507; 
St.  Louis  V.  Allen,  13  Mo.  400.  In 
these  cases  it  appeared  that  in  the  char- 
ter of  St.  Louis  power  was  given  "  to 
levy  and  collect  taxes,"  &c.,  and  in  an- 
other portion  of  the  charter  it  was 
provided  that  'Hhe  mayor  and  city 
coundl  shall  have  power,  oy  ordinance, 
to  direct  the  maimer  in  which  property 
advertised  for  sale,  or  sold  for  taxes, 
by  authoritv  of  the  corporation,  may 
be  redeemed,"  and  it  was  held  that  the 
city  might  sell  property  for  the  non- 
payment of  taxes.  In  support  of  the 
text,  see  also  State  v.  Irey,  42  Neb.  186, 
citing  text;  Carondelet  v.  Picot,  38 
Mo.  125.  Uompare  Merriam  v.  Moody, 
25  Iowa,  163. 

A  special  assessmeni  hdd  to  be  a  tax 
within  the  meaning  of  a  statute  pro- 
viding for  the  sale  of  lands  for  de- 
linquent taxes,  no  other  method  of 
enforcing  collection  being  provided. 
Yates  V,  Milwaukee,  92  Wis.  352,  359. 
See  also  Dabymple  v.  Milwaukee,  53 
Wis.  178;  Sheboygan  County  v,  She- 
boygan, 54  Wis.  415,  421.  See  contra, 
Allen  V.  Galveston,  51  Tex.  302. 


^  Merriam  v.  Moody,  25  Iowa,  163; 
Paine  v.  Spratley,  5  Kan.  525;  Mo- 
Inemy  v.  Reed,  23  Iowa,  410. 

*  Perry  County  v.  Selma,  M.  &  M. 
R.  Co.,  65  Ala.  391;  People  v.  North 
Pac.  Coast  R.  Co.,  68  Cal.  551 ;  People 
V,  Central  Pac.  R.  Co.,  105  Cal.  576, 
595;  Sargent  v.  Tuttle,  67  Conn.  162, 
167;  Hartford  v.  Hills,  72  Conn.  599; 
Danforth  v,  Williams.  9  Mass.  324; 
State  V,  Baldwin,  62  Minn.  518:  State 
V.  New  Enjdand  Fum.  &  C.  CJo.,  107 
Minn.  52 :  Camden  v,  Allen,  26  N.  J.  L. 
398;  Belvidere  v.  Warren  R.  Co.,  34 
N.  J.  L.  193,  199;  Brennert  v.  Farrier, 
47  N.  J.  L.  75;  Rochester  v.  Bloss,  185 
N.  Y.  42,  52;  Matter  of  Hagemeyer, 
113  N.  Y.  App.  Div.  472,  474;  Ed- 
monson 17.  Giaiveston,  53  Tex.  157; 
Western  Un.  Tel.  Co.  v.  State,  55  Tex. 
314;  Cave  v.  Houston,  65  Tex.  619, 
622;  Shaw  v.  Pickett,  26  Vt.  481. 
Conatrudion  of  etatute  imposing  in- 
terest, see  ELartford  v.  Hills,  72  Conn. 
599;  Western  Un.  Tel.  Co.  v.  State, 
64  N.  H.  265;  Winnipiseogee  Lake  C. 
&  W.  Mfg.  Co.  i;.  Gilford,  64  N.  H.  514; 
Lufkin  V.  Galveston,  73  Tex.  340; 
New  Whatcom  v,  Roeder,  22  Wash. 
670.  In  State  v.  New  England  Fum. 
&  C.  Co.,  107  Minn.  52,  it  was  held  that 
although  judgment  had  been  rendered 
for  taxes,  the  judgment  did  not  bear 
interest  under  a  statute  providing  for 
interest  on  judgments,  as  the  tax  re- 
mained a  tax  whether  reduced  to 
jud^nent  or  not.  In  Redwood  County 
V.  mnona  &  St.  P.  Land  Co.,  40  Minn. 
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must,  unless  the  rule  is  varied  by  legislative  enactment,  show  that 
every  prerequisite  to  the  exercise  of  the  power  has  been  complied 
witL* 

§  1420  (821).  Lien  of  Taxes.  —  It  is  undoubtedly  a  sound  propo- 
sition that  taxes,  whether  general  or  special,  are  not  liena  upon  the 
property  against  which  they  are  assessed,  unless  made  so  by  the 
charter,  or  unless  the  corporation  is  'authorized  by  the  legislature  to 
declare  them  to  be  liens.'   The  statute  determines  not  only  the  ex- 

'  Pope  V.  Headen,  5  Ala.  433;  and  sell  lands  for  the  non-pay- 
Smith  V.  Cox,  115  Ala.  503;  Allen  v.  ment  of  them  (the  charter  being 
Galveston,  51  Tex.  302;  Underhill  v,  silent  as  to  conveyance  to  the  pur- 
Smith  (publication),  Chip.  (Vt.)  81;  chaser)  did  not  include  the  power 
Bucknall  v.  Story  (corporation  tax-  to  convey;  but  this  view  may,  pei^ 
deeds  as  evidence  of  title),  36  Cal.  67;  haps,  be  considered  too  strict  to  be 
Grimm  v.  O'Connell,  54  Cal.  522;  sound.  At  aU  events,  this  would  not 
SimmoDs  v,  McCarthy,  118  Cal.  622;  be  law  in  any  but  a  tax-title  case.  See 
Baird  t;.  Monroe.  150  Cal.  560,  564;  Paine  v.  Spratley,  5  Kan.  525. 
Holroyd  v.  Pumpnre^^  18  How.  (U.  S.)  "Without  express  power  given  to 
69;  Holbrook  v.  Dickinson,  46  111.  a  municipal  corporation,  by  statute  to 
285;  Ansley  v.  Wilson  (publication),  become  purchaser  at  an  authorized  sale 
50  Ga.  418;  McPhee  o.  Venable,  77  of  lands  [by  it]  for  the  non-payment  of 
Ga.  772;  Dowell  v.  Portland,  13  Oreg.  taxes,  it  possesses  no  such  power,  and 
248  (assessment  made  to  a  stranger  to  a  sale  to  it  is  void.''  Dixon,  C.  J.,  in 
the  title  is  void);  State  v.  Taylor,  59  Knox  v,  Peterson,  21  Wis.  247; 
Md.  338;  O'Byrne  v.  Philadelphia,  93  Sprague  v.  Coenen,  30  Wis.  209;  s.  p. 
Pa.  225  (pubfication);  Allentown  v.  Qiampaign  v,  Harmon,  98  111.  491; 
Hower  93  Pa.  332  (defective  registrar  Logansport  v.  Humphrey,  84  Ind.  467. 
tion  of^lien);  Rttsbur^  v.  Knowlson,  In  Wisconsin  towns  are  distinguished 
92  Pa.  116  (time  of  filing  lien).  from   municiapl   corporations  proper. 

Effect  of  municipal  tax-deed  being  and  are  not  authorised  to  purchase  ana 
made  prima  fade  etridenee  of  Htle.  See  hold  tax  certificates.  Eaton  v,  Mani- 
cases  supra;  Dubois  v.  Campau,  24  towoc  County,  44  Wis.  489.  Relief 
Mich.  360.  The  special  mode  of  oolleo-  <igainst  illegal  taxes  and  assessments. 
tion  of  assessments  prescribed  by  law  Post,  chap.  xxxi.  Right  to  recovery 
must  be  pursued.  Mix  v.  Ross,  57  111.  back.  Post,  chap,  xxxii. 
121.  Blackwell  on  Tax  Titles,  chap.  In  Nebraska,  where  a  tax  sale  only 
xxxi.  Compliance  with  law  must  ap-  operates  as  an  assignment  of  the  lien 
pear  on  the  face  of  the  proceedings,  of  the  public  to  the  purchaser  at  the 
Chicago  V.  Wright,.  32  111.  192:  Shup  sale,  and  the  owner  of  the  property  is 
V.  Speir,  4  HiU  (N.  Y.),  76,  aajudging  not  divested  of  title,  it  is  held  that 
that  a  power  to  sell  for  taxes  did  not  the  fact  that  part  of  the  taxes  for 
authorize  a  sale  for  a  mere  assessment  which  land  is  sold  is  illegal,  does  not 
fdr  benefit;  s.  p.  Sharp  v.  Johnson,  4  invalidate  the  sale  as  to  the  legal 
Hin  (N.  Y.),  92.  In  a  proceeding  to  taxes.  Hall  v.  Moore  (Neb.),  92  N.  W. 
set  aside  a  sale  of  land  for  taxes,  on  the  294. 

ground  that  the  full  amount  had  been  *  Heine  v.  Levee  Com'rs,  19  Wall, 
tendered,  the  plaintiff  must  offer  to  (U.S.)  655;  Meriwether &.  Garrett.  102 
pay  the  money  into  court  or  to  the  IT.  S.  472;  Meyer  v.  Burritt.  60  C!onn. 
purchaser  when  relief  is  obtcdned.  Lan-  117,  123;  Jaffray  v.  Anderson,  66 
caster  v.  Du  Hadway,  97  Ind.  565.         Iowa,  718,  citing  text;    Castle  v.  An- 

InjunctUm  wiU  lie  to  prevent  a  sale  derson,  69  Iowa,  428;  New  England 
of  land  upon  a  void  precept.  Gor-  Loan  &  Tr.  Co.  v.  Young,  81  Iowa, 
ing  V.  McTaggart,  92  Ind.  200.  In  732;  Bibbins  v.  Clark,  90  Iowa,  230, 
Doe  V,  Chunn,  1  Blackf.  (Ind.)  336,  235;  Eade  Mfg.  Co.  v.  Davenport,  101 
it  was  held  that  express  power  to  Iowa,  493,  498,  citing  text;  CJemansky 
a  municipal  corporation  to  levy  taxes  v.  Fitch,   121   Iowa,   186;    Larson  v. 
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istence  of  the  lien,  but  also  the  property  which  is  subject  to  it,  the 
duration  of  the  lien,  and  its  priority  with  reference  to  other  liens 
and  claims  against  the  property.^ 


Hamilton  County,  123  Iowa,  485,  4S6; 
Dunham  v,  Lowell,  200  Mass.  468; 
State  V.  Bellin,  79  Minn.  131,  134; 
Kansas  City  v.  Payne,  71  Mo.  159; 
Jefferson  v.  Whipple,  71  Mo.  521; 
Everett  v.  Marston,  186  Mo.  587,  599; 
Cadmus  v.  Fagan,  47  N.  J.  L.  549,  552; 
Linn  v.  CNeiTsS  N.  J.  L.  58;  Phila- 
delphia  v.  Gretble,  38  Pa.  339;  Howell 
V,  Philadelphia,  38  Pa.  471 ;  Allegheny 
City's  Appeal,  41  Pa.  60;  Lofink  v. 
Allegheny,  5  Weekly  Notes  Cases  (Pa.), 
8;  Quimby  v.  Wood,  19  R.  I.  571,  579, 
citing  text;  Miller  v.  Anderson,  1  8. 
Dak.  539,  545;  El  Paso  v.  Mundy,  85 
Tex.  316;  Phelan  v.  Smith,  22  Wash. 
397;  Knowles  v.  Temple,  49  Wash. 
595,  596. 

In  Heine  v.  Levee  Oom'rs^  19  Wall. 
nj,  S.)  655,  supra,  Mr.  Justice  MUUr^ 
delivering  the  opinion  of  the  court, 
said'    "It  is  said  in  argument  that 


plaintiffs  have  a  lien  upon  the  taxable 
property  of  the  district  for  the  pay- 
ment ot  these  bonds,  and  that  equity 
always  enforces  liens  where  no  other 
mode  of  enforcing  them  exists. 
Whether  this  be  the  true  doctrine  of  a 
court  of  equity  to  the  full  extent  here 
claimed  we  need  not  decide.  Nor  need 
we  decide  whether  taxes  once  lawfully 
levied  are,  until  paid,  a  lien  on  the 
property  against  which  they  are  as- 
sessed, though  it  is  laid  down  in  the 
very  careful  work  of  Judge  Dillon 
[citmg  text]  that  taxes  are  not  liens 
upon  the  property  against  which  they 
are  assessed,  unless  made  so  by  the 
charter,  or  unless  the  corporation  is 
authorised  by  the  legislature  to  de- 
clare them  to  be  liens. 

Authority  to  a  city  "to  provide,  by 
ordinance  or  otherwise,  for  the  prompt 
collection  of  taxes  due  to  the  city,  and 


*  Speaking  of  taxes  on  real  estate, 
in  Meyer  v.  Burritt,  60  Conn.  117,  123, 
Torrance,  J.,  says:  "The  liens  sought 
to  be  enforced  here  exist  solely  by 
virtue  of  the  statute.  It  is  the  statute 
that  determines  what  property  shall 
be  subject  to  them,  when  they  shall 
commence,  how  long  they  shall  en- 
dure, how  they  shall  be  enforced,  over 
what  other  claims  they  shall  have  pre- 
cedence, and  what  amount  of  the  tax 
shall  be  secured  by  them.  They  are 
the  creatures  of  the  positive  sUOiUe,  and 
by  that  must  their  nature  and  quali- 
ties be  tested."  In  Arkansas,  a  statute 
was  construed  to  make  the  assessment 
Uens  relate  back  and  apply  from  the 
date  of  the  ordinance  providing  there- 
for. Sanders  v.  Brown,  65  Ark.  498. 
The  time  when  the  lien  attaches  must 
be  ascertained  from  the  statute.  Eagle 
Mfg.  Co.  V.  Davenport,  101  lows,  493. 

tJnder  ^  a  statute  providing  that 
nothing  in  the  act  snould  be  con- 
strued to  affect  the  lien  of  State  taxes 
which  have  been  or  may  be  levied  upon 
the  property  under  the  general  laws  of 
the  State,  the  lien  of  a  special  assess- 
ment is  subordinate  to  the  lien  of  the 
State  for  all  taxes  levied  under  the 
general  laws  of  the  State  without 
reference  to  the  time  when  the  State 
lien  accrued.    White  v.  Knowlton,  84 


Minn.  141.  Lien  when  ^ven  held  to 
be  of  equal  rank  with  hen  for  State 
taxes.  Justice  v.  Ix>gansport,  101  Ind. 
326.  The  lien  for  the  last  improvement 
held  under  statute  to  have  priority 
over  other  improvement  liens  previ- 
ously created.  Burke  v.  Lukens,  12 
Ind.  App.  648.  In  Kentucky  an  as- 
sessment lien  upon  abutting  property 
is  superior  to  a  mortgage  uen,  the 
mortgagee  taking  his  mortgage  sub- 
ject to  the  power  of  the  city  to  reauire 
the  lots  to  Dear  their  proportion  ot  the 
expciDae  of  construdng  the  streets  on 
wmeh  they  front.  Dressman  v.  Farm- 
ers' &  Traders'  Nat.  Bank,  100  Ky. 
571.  This  is  also  the  rule  as  to  assess- 
ments for  the  construction  of  a  sewer. 
Dressman  v.  Semonin,  104  Ky.  693. 
When  taxes  are  a  lien  on  a  parcel  of 
ground,  and  separate  parts  thereof  are 
sold  to  different  purchasers,  the  last 
part  sold  is  prinuurily  liable  for  the 
payment  of  all  the  taxes.  Merchants' 
Nat.  Bank  v.  McWilliams,  107  Ga. 
532.  A  complaint  for  foreclosure  of 
the  lien  of  a  street  assessment  which 
shows  on  its  face  that  the  lien  has  ex- 
pired by  the  lapse  of  the  time  fixed  by 
the  statute  does  not  state  a  sufficient 
cause  of  action.  WiUiamson  v.  Joyce. 
140  Gal.  669. 
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§  1421  (822).  Same  Subject.  Mode  of  enforcing  xaoiL  —  Where 
the  charter  of  a  city  conferred  upon  it  the  power  "to  levy  and  col- 
lect'^  a  special  tax  for  local  improvements,  and  declared  such  tax  to 
be  "a  lien"  upon  the  real  estate  upon  which  it  should  be  assessed, 
and  no  mode  of  collection  was  prescribed,  and  no  power  to  collect 
by  sale  existed,  the  court  was  of  opinion  that  the  lien  might  be  eiv- 
forced  in  equity,  and  the  power  "to  collect"  be  exercised  by  the 
corporation  by  a  suit  in  its  name;  but  it  was  held  that  suit  could  not 
be  maintained  in  the  name  of  an  assignee  of  the  corporation.^    The 

to  that  end  the  city  shall  have  power 
to  sell  real  as  well  as  personal  prop- 
erty," authorises  it  to  pass  an  ordi- 
nance declaring  taxes  to  be  a  lien  on 
realty.  Eschbach  v,  Pitts,  6  Md.  71, 
charter  of  Baltimore.  See  Dallam  v, 
Oliver,  3  Gill  (Md.),  445.  A  city  can 
crecUe  a  lien  for  improving  a  street  only 
when  it  has  exercised  its  powers  legally, 
and  made  the  improvement  in  accord- 
ance with  the  law.  Herschberger  v, 
Pittsburgh,  115  Pa.  78.  Statute  con< 
strued  as  conferring,  by  necessary  im- 
plication, a  lien  for  the  cost  of  street 
eprinlding.  Palmer  v,  Nolting,  13  Ind. 
App.  581.  Thoueh  a  personal  action 
may  lie  against  the  owner  to  recover 
the  amount  of  paving  tax.  vet  this 
does  not  affect  the  specific  liability  of 
the  property  on  which  the  tax  is  a  lien, 
or  whicn  may  be  sold  to  pay  it.  Esch- 
bach ».  Pitts,  6  Md.  71.  See,  as  to  hens. 
Mix  V.  Ross,  57  111.  121:  Higgins  v. 
Chicago,  18  111.  276;  Burhngton  t;. 
Quick,  47  Iowa,  222. 

"The  notion  of  a  proceedina  in  rem 
is  at  the  bottom  of  the  usual  tax  on 
land,  even  where,  as  in  Massachtisetts, 
there  b  a  personal  Uability  superadded. 
This  b  shown  by  the  doctrine  that  a 
valid  tax  sale  cuts  off  all  titles  and 
starts  a  new  one.''  Per  Mr.  Justice 
Holmee  in  Paddell  v.  New  York  City, 
211  U.  8.  446,  451,  aff'g  187  N.  Y.  552. 
In  WashingUm,  proc^dings  for  the 
assessment  and  collection  of  taxes 
upon  real  property  are  in  rem.  The 
neceseily  for  and  sufficiency  of  notice 
and  the  regularity   and  validity  of 

groceedings  to  enforce  payment  must 
e  determined  with  reference  to  the 
nature  of  the  proceeding.  Ontario 
Land  Co.  v.  Yordy,  212  U.  8.  152; 
Woodward  v,  Taylor,  33  Wash.  1; 
Williams  v.  Pittock,  35  Waflh.  271; 
Morrison  v.  Shipman,  37  Waflh.  171; 
Spokane  FaUs  &  N.  R.  Co.  v.  Abitz,  38 
Wash.  8;  Allen  v.  Peterson,  38  Wash. 


599;  Rowland  v.  Eskeland,  40  Wash. 
253;  Shipley  v,  Gaffner,  48  Wash.  169, 
171.  See  also  Carson  v,  Titlow,  38 
Wash.  196.  A  person  purchasing  real 
property  qfter  the  improvement  has 
been  completed,  must,  if  he  would  pro- 
tect himself,  make  inquiry  whether 
an  assessment  has  been  levied  there- 
for. A  subsequent  assessment  against 
the  lands  is  not  affected  by  the  fact 
that  he  purchased  without  knowledge 
of  the  fact  that  the  assessment  had  not 
been  imposed.  The  doctrine  of  bona 
fide  purchaflers  for  value  has  no  ap- 
plication to  Uabihty  for  assessments. 
Seattle  v.  Kelleher,  195  U.  S.  351. 

The  vxUer  rents  in  favor  of  a  city 
owning  water-works  were  by  the  char- 
ter declared  "to  be  a  lien  upon  the 
house  and  lot  in  the  same  way  and 
shall  be  collected  like  other  taxes." 
Construing  this  statute,  water  rents 
are  not  regarded  as  taxes  or  an  assess- 
ment for  benefits,  and  the  obligation 
of  the  consumer  rests  upon  an  im- 
plied contract  to  pay  for  water  used. 
But  though  resting  on  contract  it  is 
competent  for  the  legislature  to  de- 
clare that  the  lien  of  such  water  rent 
shall  have  priority  over  mortgages 
made  after  such  legislative  act,  al- 
though the  water  was  introduced  on 
the  mortgaged  lot  after  the  giving  of 
the  mortgage.  Such  an  act  and  such 
effect  thereof  does  not  deprive  the 
mortgagee  of  his  property  without  due 

grocess  of  law.  Proviaent  Inst,  for 
av.  V.  Jersey  aty,  113  U.  S.  506. 
Assessments  for  the  improvement 
of  a  street  are  sustained  by  courts  be- 
cause of  the  benefits  to  the  particular 
property,  and  executions  issued  there- 
for do  not  run  generally  against  the 
other  property  of  the  owner  not  situ- 
ated upon  the  street  and  not  specifi- 
cally assessed.  Brumby  v.  Hf^ris, 
107  Ga.  257. 

1  Mclnemy  v.  Reed,  23  Iowa,  410; 
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right  of  the  owner  to  redeem  from  sales  for  municipal  taxes  and 
assessments^  as  well  as  from  sales  under  the  general  tax  laws^  is 
favorably  regarded  by  the  courts;  and  statutes  giving  or  extending 
this  right  are  liberally  construed.  And  it  is  held  by  the  Supreme 
Court  of  Pennsylvania  that  the  right  to  redeem  b,  until  the  sale  is 
fully  consummated  by  deeds,  wholly  within  legislative  control,  and 
that  the  redemption  time  may  be  enlarged  after  the  sale  is  made  and 
before  the  purchaser  has  obtained  his  deed.^ 


Lima  v.  L.  Cem.  Assoc.,  42  Ohio  St. 
128.  In  New  York  v.  Colgate,  12  N.  Y. 
140,  the  lien  of  the  city  was  created  by 
statute,  and  the  cumulative  right  to 
enforce  it  as  a  mortgage  given^  and  the 
lien,  it  was  held,  was  not  discharged 
by  a  defective  sale  in  pais.  See  also 
Norwich  v,  Hubbard,  22  Conn.  587; 
Himmelmann  v,  Spanagel.  39  Cal.  389. 
Though  a  lien  be  given,  the  remedy  at 
law  is  not  necessarily  excluded.  New 
Haven  v.  Fair  Haven  &  W.  R.  Co.,  38 
Conn.  422;  ante,  §  1414;  Heine  v. 
Levee  Com'rs,  19  Wall.  (U.  S.)  655. 

Where  the  taxes  had  not  been  as- 
sessedj  and  where  there  was  no  statute 
declarmg  them  a  lien,  it  was  held  that 
a  bondholder  had  no  remedy  in  equity 
to  compel  the  assessment  and  collec- 
tion of  the  tax.  See  chapter  on  Maiv- 
darmiSy  post.  As  to  enjforcement  of 
lien  in  California^  see  Hancock  r. 
Bowman,  49  Cal.  413.  A  contractor, 
who,  as  the  agent  of  the  city,  and  by 
its  authority,  does  paving  under  a 
contract  with  lot-owners,  will  be  «w6- 
rogated  to  the  rights  of  the  city  as  to 
liens  on  the  adjoining  property,  and 
may  prosecute  a  suit  in  the  name  of  the 
city  for  his  use  against  the  delinquent 
roperty.  Philadelphia  v,  Wistar,  35 
*a.  427.  But  in  Griffing  v.  Pintard, 
29  Miss.  173,  it  was  held  that  the  doc- 
trine of  subrogation  had  no  applica- 
tion to  the  rights  and  remedies  of  the 
State  or  city  against  delinquent  tax- 
payers. 

Suits  /or  local  assessments  may^  be 
brought  m  the  name  of  the  corporation, 
althou^  the  charter  directs  that  the 
board  of  trustees  shall  do  the  work  and 
recover ;  the  trustees  are  but  the  agents 
of  the  corporation.  Palmyra  r.  Mor- 
ton, 25  Mo.  593;  Northern  Liberties  v. 
St.  John's  Church,  13  Pa.  104. 

As  to  mode  of  collecting  assessments 
for  local  improvements,  and  when  con- 
sidered a  personal  charge  as  well  as 
a  lien  on  the  property  benefited,  see 


S 


Bennett  v,  Buffalo,  17  N.  Y.  383;  New 
York  V.  Col^te,  12  N.  Y.  140  (assess- 
ment for  widening  street);  Salter  v. 
Reed,  15  Pa.  260;  Philadelphia  v. 
Cook,  30  Pa.  66,  63;  Guerin  v,  Reese, 
33  Cal.  292;  Des  Moines  v,  Casady,  21 
Iowa,  570;  Gaffney  v.  Goueh,  36  Cal. 
104;  Britton  v.  Philadelphia,  32  Pa. 
387;  Mix  v.  Ross,  57  111.  121;  Jones  v. 
Schulmeyer  (date  when  lien  given  by 
statute  attaches),  39  Ind.  119;  supra, 
i  1414,  note. 

Where  a  city  charter  provides  for  a 
sale  for  delinquent  taxes  and  assess- 
ments, and  that  if  the  property  be  not 
redeemed  within  a  year,  the  comp- 
troller shall  execute  deeds  to  the  pur- 
chaser^ and  himself  bid  in  for  city  lots 
on  which  no  bids  are  received  and  exe- 
cute deeds  thereto,  title  to  property  so 
bid  off  for  the  city  vests  in  it  and  the 
city's  lien  for  an  assessment  on  such 

E roperty  merges  in  the  title  acouired 
y  it.  Schneider  v.  Detroit,  135  Mich. 
570.  See  also  Gray  v.  Detroit,  113 
Mich.  657. 

»  Gault's  Appeal,  34  Pa.  95.  See 
Adams  v.  Beale,  19  Iowa,  61 ;  Bryant 
V,  Russell,  127  Mo.  422. 

In  Wisconsin  a  pro\'ision  in  a  city 
charter  that  no  costa  shall  be  recov- 
ered against  the  city  in  any  action 
brought  to  set  aside  a  tax  sale  or 
to  prevent  the  collection  of  the  tax 
was  held  unconstitutional.  Durkee  v. 
Janesville,  28  Wis.  464.  And  so  a 
statute  requiring .  payment  of  the  re- 
demption money  and  interest,  before 
being  allowed  to  question  the  validity 
of  a  tax-deed,  was  held  unconstitu^ 
tional  by  the  Supreme  Court  of  Illinois, 
Reed  v.  Tyler,  56  III.  288.  Under  the 
charter  of  New  York  City  declaring  as- 
sessments for  certain  local  improve- 
ments to  be  a  lien  upon  the  property 
benefited,  such  lien  does  not  exist 
imtil  the  amoimt  thereof  is  ascertained, 
and  the  city  cannot  create  such  a  lien 
upon  property  owned  by  itself  whea 
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the  local  unprovement  was  constructed 
and  the  expense  thereof  paid  by  it. 
Dowdney  ».  New  York,  54  N.  Y.  186; 
Mandel  v.  Weschler,  128  N.  Y.  App. 
Div.  605.  508;  Harper  v,  Dowdney, 
113  N.  Y.  644;  Lathers  v,  Keogh,  109 
N.  Y.  583;  Hastings  v.  Twenty  Third 
Ward  Land  Co.,  46  N.  Y.  App.  Div. 
609.  See  also  De  Peyster  v.  Murphy, 
66  N.  Y.  622.  Assessment  must  be 
made  before  lien  can  be  enforced. 
Laakmann  v.  Pritchard,  160  Ind.  24. 
Foreclosure  of  lien  for  assessment  on 
failure  to  pay  instalment.  See  Marion 
Bond  Co.  V.  felakely,  30  Ind.  App.  374. 

Publication  of  notice  of  expiration 
of  time  for  redemption  from  special 
assessment  held  void.  Bergen  v.  An- 
derson, 62  Minn.  232.  New  notice 
may  be  given  after  expiry  of  redemp- 
tion period.  Flanagan  v.  St.  Paul,  65 
Minn.  347.  Where  the  statute  pro- 
vides for  time  to  redeem,  it  ii  error  to 
order  a  deed  at  once.  Martin's  Ex'r  v. 
Slaughter  (Ky.),  60  S.  W.  Rep.  27. 

In  Lasbury  v,  McCague,  56  Neb. 
220,  Norwd,  J.,  said:  "The  general 
rule  in  this  State  is,  and  we  have  so 
declared,  that  when  it  is  sought  to 
foreclose  a  lien  against  real  estate  for 
the  non-payment  of  special  taxes  or 
assessments,  there  is  no  presumption 
that  the  statute  relating  to  their  levy 
and  assessment  has  been  complied 
with,  but  the  burden  is  upon  the  per- 
son asserting  the  lien  to  establish  its 


validity.  Smith  v.  Omaha,  49  Neb. 
883;  Leavitt  v.  BeU,  65  Neb.  57; 
Equitable  Trust  Co.  v.  O'Brien,  55 
Neb.  735.  The  same  rule  does  not  ob- 
tain where,  in  a  case  like  the  present, 
the  property  owner  comes  into  a  court 
of  equity,  asking  that  certain  special 
taxes  be  declared  invalid,  and  not  a 
lien  upon  the  premises  which  the^ 
were  assessed,  smce  he  predicates  his 
right  to  affirmative  relief  on  the  ground 
that  the  taxes  are  void,  and  the  bur- 
den rests  upon  him  to  establish  their 
invaliditv.  Before  he  can  have  the 
title  to  his  lots  quieted,  he  must  be 
able  to  show  that  the  special  taxes 
constituted  no  lien  upon  the  property." 
An  irregular  division  of  an  assessment 
into  unequal  instalments  contrary  to 
the  provisions  of  the  statute  is  not 
sufficient  ground  for  a  refusal  of 
judgment  of  sale  where  the  objector 
does  not  show  damage  from  the  un- 
eaual  division.    Glover  v.  People,  194 

In  Emery  v.  Boston  Terminal  Co. 
178  Mass.  172,  184,  Holmes,  C.  J.,  said 
arguendo,  "The  prevailing  opinion 
seems  to  be  that  a  tax  title  is  a  new 
title  and  not  merely  the  sum  of  all  old 
titles."  Citing  Hefner  v.  Northwestern 
L.  Ins.  Co.,  123  U.  S.  747,  751 ;  Brewer 
V.  District  of  Columbia,  5  Mackey 
(D.  C.)  274,  278;  McQuity  v.  Doudna, 
101  Iowa,  144,  146;  Textor  v.  Shipley, 
86  Md.  424.  438. 
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CHAPTER   XXVIII 

SPECIAL  ASSESSMENTS 


Section 

Distinguishmg  Characteristics  .     1430 

Local  Assessments  for  Local  Im- 
provements upon  Persons  and 
ftoperty  benefited 1431 

Same  Subject.  People  v.  Brook- 
lyn; Davidson  ».  New  Or- 
leans. The  Fourteenth  Amend- 
ment   1432 

(Constitutional  Requirements; 
Uniformity  and  Equality; 
Taxation  in  Proportion  to 
Value 1433 

Creation  of  Taxing  Districts; 
New  Jersey 1434 

Same  Subject.  In  New  Jersey; 
Change  of  Judicial  Decision 
and  its  Effect;  Agens'  Case 
and  the  Doctrine  it  estab- 
lished      1435 

Front  Foot  Rule;  Fourteenth 
Amendment;  Norwood  v. 
Baker 1436 

Front  Foot  Rule ;  Validity  under 
State  Law 1437 

Front  Foot  Assessments;  Rule 
in  Pennsylvania,  Michigan, 
Wisconsin 1438 

Constitution  of  Dlinois;  Special 
Assessments;  Special  Taxar 
tion:  Front  Foot  Rule    .    .    .     1439 

Special  and  General  Benefits  to 
Property  sssessed 1440 

Spedfid  and  General  Benefits; 
Pennsylvania 1441 

Whether  Whole  Cost  may  be 
imposed  on  Abutter    ....     1442 

General  Result  summed  up    .    .     1443 

Exemption  from  "Taxation" 
does  not  include  Local  Assess- 
ments      1444 

Distinction  between  "Tax"  and 
"Assessment"  as  used  in 
Constitutions  and  Statutes    .     1445 

Liability  of  Public  and  Munici- 


Seotion 
pal  Property  to  Special  Ab- 
sessment  for  Local  Improve- 
ments      1446 

Special  and  General  Benefits;  Re- 
paving      1447 

Power  to  Improve  Streets  con- 
strued      1448,  1449, 1450 

Special     Assessments     against 
Raihx)ad  Property 1451 

Special     Assessments     against 
Railways  in  Streets     ....     1452 

Personal  Liability  of  Property 
Owner 1463 

Assent  of    Abutters  when  re- 
quired is  Jurisdictional   .   .   .     1454 

Estoppel  by  Silence  and  Acquies- 
cence       1455 

Estoppel  by  signing  Petition  for 
Improvement 1456 

When    Notice    to    Abutter    is 
necessaiy 1457 

Sewers;    Construction  by  Spe- 
cial Assessment 1458 

Sewer  Assessments;    Proportion 
to  Benefits;    Frontage:    Area    1459 

Same  Subject;      Non-aoutting 
Property 1460 

Sewers:  Construction  under  Po- 
lice Power;  Service  Charges   .     1461 

Sewers;       Scope    of    Incidental 
Power 1462 

Sewers;      Contribution  to  Ex- 
pense of  making 1463 

Payment  of  Assessment  in  In- 
stalments   1464 

Power   to  make  Contract   for 
Local  Improvements  .   .'  .   .     1465 

Same  Subject;  Conditions  Prece- 
dent to  Abutter's  Liability    .    1466, 

1467 

Interest  on  Assessments     .   .   .     1468 

Legislature  may  authorise  Re- 
assessment     1469 


§  1430.  Special  Assessment;  Distinguishing  Oharaeteristics.  —  In 
the  preceding  chapter  we  have  discussed  more  immediately  that 
branch  of  the  taxing  power  of  the  State  which  is  exCTcised  in  the  im- 
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position  of  general  taxes  for  the.support  of  the  government,  general 
and  local,  and  have  only  incidentally  referred  to  the  taxing  power  as 
exercised  in  the  imposition  of  special  assessments  for  local  improve- 
ments^  But  although  taxation  to  create  revenues  to  meet  the 
general  expenses  of  the  government  or  municipality,  and  special 
assessments  to  pay  for  local  improvements  have  a  common  origin  in 
the  taxing  power  of  the  State,  many  features  exist  which  distinguish 
such  special  assessments  from  taxes  generally  so  called.  Like 
general  taxes,  special  assessments  are  enforced  proportional  con- 
tributions, but  instead  of  being  imposed  at  regularly  recurring 
periods  to  provide  a  continuous  revenue,  special  assessments  are 
levied  only  occasionally  as  required;  they  are  imposed,  not  upon 
the  general  body  of  the  citizens,  but  upon  a  limited  class  of  persons 
who  are  interested  in  a  local  improvement,  and  who  are  assmned 
to  be  benefited  by  the  improvement  to  the  extent  of  the  assess- 
ment; they  are  imposed  and  collected  as  an  equivalent,  actual  or 
presumed,  for  the  benefit  and  to  pay  for  the  cost  of  the  improve- 
ment Special  assessments  proceed  upon  the  theory  that  when  a 
local  improvement  enhances  the  value  of  neighboring  property,  it 
is  reasonable  and  competent  for  the  legislature  to  provide  that  such 
property  should  pay  for  the  improvement  In  a  general  levy  of 
taxes  the  contribution  is  exacted  in  return  for  the  general  benefits 
of  government;  in  special  assessments  the  contribution  b  exacted 
because  the  property  of  the  taxpayer  is  considered  by  the  legisla- 
ture to  be  benefited  over  and  beyond  the  general  benefit  to  the 
community.2    But  there  is,  as  we  think,  no  general  principle  of  conn 


u  assessmerus  are   App.   z/i,   z/o;    jiixceiaior  ispnngs  v, 

ing  jpower  is  now  Ettenson,    120   Mo.    App.    215,    223 

and  established.   State  v,  Newark.  27  N.  J.  L.  185,  193: 

'  at  one  time  have  State  v.  Newark,   37  N.  J.  L.  415; 


^  That  suck  special  assesamente  are  App.  271,  275;    Excelsior  Spring  v. 
an  exercise  of  the  taxing  power  is  now  Ettenson^ 
^nerally  recognized 
Whatever  doubt  may 

existed  has  long  since  been  removed.  People  v.  Brooklyn,  4  N.  Y.  419,  a 
To  the  effect  that  special  assessments  leaoing  case;  In  re  Van  Antwerp,  56 
are  an  exercise  of  the  taxing  power,  N.  Y.  261;  Winona  &  St.  P.  R.  Co. 
see  Bridgeport  v.  New  York  &  N.  H.  v.  Watertown,  1  S.  Dak.  46,  51;  Vio- 
K.  Co.,  36  Conn.  255;  New  London  v.  lett  v,  Alexandria,  92  Va.  561;  Dai- 
Miller,  60  Conn.  112,  115;  San^ent  rymple  v.  Milwaukee,  53  Wis.  178, 
i;.  Tuttle,  67  Conn.  162;   Crichfiefi  v.  186. 

Bermudez  Pav.  Co.,  174  111.  466,  477;  ^  ''It  is  a  local  assessment  imposed 
Yeomans  v.  Riddle,  84  Iowa,  147,  160;  occasionally,  as  required,  upon  a 
Chicago,  R.  I.  &  P.  R.  Co.  v,  Ottumwa,  limited  class  of  persons  interested  in  a 
112  Iowa,  30(X  305;  Hackworth  v,  local  improvement;  who  are  assumed 
Ottumwa,  114  Iowa,  467,  470;  Wilson  to  be  benefited  by  the  improvement  to 
V,  Auburn,  27  Neb.  435,  440;  Boston  the  extent  of  the  assessment;  and  it  is 
Seaman's  Friend  Soc.  v,  Boston,  116  imposed  and  collected  as  an  equiva- 
Mass.  181;  Independence  v.  Gates,  lent  for  that  benefit,  and  to  pay  for  the 
110  Mo.  374;  Heman  Const.  Co.  ».  improvement."  Per  BuUer.  J.,  in 
Wabash  R.  Co»  206  Mo.  172,  179;  Bridgeport  v.  New  York  &  N.  H.  R. 
McCutcheon  v.  radfio  R.  Co.,  72  Mo.  Co.,   36   Conn.   255,   262.     See  also 
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stUvtiorud  law  that  necessarily  limits  the  legislative  power  to  make 
special  assessments  for  local  improvements  to  the  exact  amount  of 
pecuniary  benefit  in  dollars  and  cents  which  the  particular  property 
assessed  derives  from  the  improvements.  Special  limitations  to  this 
effect  have  been  embodied  in  the  Constitutions  of  several  States, 
and  some  courts  have  so  held  even  where  no  such  special  provisions 
exist  in  the  Constitution  of  the  State,  but  perhaps  without  due 
consideration  of  the  legitimate  scope  of  the  taxing  power  when  not 
specially  restricted.  The  subject  of  how  far  special  pecuniary  bene- 
fits are  the  c(mstittiiional  basb  of  local  assessments  will  be  found 
copiously  illustrated  in  the  course  of  the  pr^ent  chapter. 

§  1431  (752).  Local  Assessments  for  Local  Improvements  npon 
Persons  and  Property  benefited.  —  The  expense  of  making  local 
improvements,  such  as  grading  and  paving  or  otherwise  improving 
streets  and  sidewalks,  constructing  drains,  sewers,  and  the  like,  is 
very  generally  met,  in  whole  or  in  part,  by  local  assessments  au- 

Gould  V,  Baltimore,  59  Md.  378,  taxes  in  the  language  quoted  above 
380.  {arUe,  §  1351),  said:    "6n  the  other 

''Taxes  are  the  regular,  uniform^  and  hand,  special  assessments  or  special 
equal  contributions  which  all  citizens  taxes  proceed  upon  the  theory  that 
are  required  to  make  for  the  support  of  when  a  local  improvement  enhances 
the  government.  An  assessment  for  the  value  of  neighboring  property  that 
benefits  may  lack  each  of  these  quali-  property  should  pay  for  the  improve- 
ties  and  yet  be  vaUd.  It  is  a  local  as-  ment.''  In  Wright  v,  Boston,  9  Gush, 
sessment,  imposed  occasionally,  and  (Mass.)  233,  241,  SfiaWf  C.  J.,  said: 
upon  a  limited  class  of  persons  inter-  ''When  certain  persons  are  so  placed 
ested  in  a  local  improvement,  and  is  as  to  have  a  conunon  interest  among 
uniform  only  in  that  it  is  supposed  to  themselves,  but  in  common  with  the 
give  an  added  value  to  the  property  of  rest  of  the  community,  laws  may 
each  person  assessed  to  the  full  amount  justly  be  made,  providing  that,  under 
of  the  assessment."  Per  Andrews,  C.  suitable  and  Suitable  regulations, 
J.,  in  New  London  v.  Miller,  60  Conn,  those  common  interests  shul  be  so 
112,  116.  "Such  assessments  are  en-  managed,  that  those  who  enjoy  the 
forced  proportional  contributions  of  a  benefits  shall  equally  bear  the  burden." 
somewhat  special  kind,  made  in  in-  "The  popular,  as  well  as  legal,  si^nifi- 
vitum,  by  virtue  of  legislative  authority  cation  of  this  term  had  always  mdi- 
conferred  upon  the  municipality  for  cated  those  special  and  local  imposi- 
that  purpose,  upon  such  terms  and  tions  upon  the  property  in  the  immo- 
conditions  as  the  legislature  within  diate  vicinity  of  the  improved  street 
constitutional  limits  sees  fit  to  im-  which  were  necessary  to  pa^  for  the 
pose."  Per  Torrance^  J.,  in  S^ent  t;.  improvement,  and  laid  with  refer- 
Tuttle,  67  Conn.  162,  166.  "The  e»-  ence  to  the  special  benefits  which  such 
sentially  characteristic  feature  of  a  property  derived  from  the  expenditure 
local  assessment  is  that  it  is  levied  on  of  the  money."  Per  Ranneyy  C.  J.,  in 
particularized  property,  and  not  on  Hill  v,  Higdon,  5  Ohio  St.  243.  In 
property  generally."  Per  Provosty,  J.,  McGonigle  v.  Allegheny,  44  Pa.  118, 
m  Griggsry  Const.  Co.  t>.  Freeman,  121,  the  court  said:  "All  these  mu- 
108  La.  435^  437.  nicipal    taxes    for    improvement    of 

In  Illinois  Cent.  R.  Co.  v,  Decatur,  streets,  rest,  for  their  final  reason, 
147  U.  S.  190,  198,  Mr.  Justice  BreT^;er.  upon  the  enhancement  of  private 
after  discussing  the  nature  of  general  properties." 
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thorized  to  be  made  upon  persons  or  property  benefited^  or  deemed 
to  be  benefited.*    Legislation  of  this  character,  both  in  respect  to 


»  Sinton  v.  Ashbury,  41  Cal.  S25; 
Nichols  V.  Bridgeport,  23  Conn.  189; 
Weed  V.  Boston,  172  Mass.  28,  32, 
citing  text;  Nugent  v.  Jackson,  72 
Miss.  1040,  1056,  citing  text:  Busbee 
V,  Wake  County,  93  N.  Car.  143; 
Galveston  v.  Heard,  54  Tex.  420: 
Sands  v.  Richmond,  31  Gratt.  (Va.) 
571,  citing  text;  Violett  v.  Alexandria, 
92  Va.  561;  Wilson  v.  Philippi,  39  W. 
Va.  75,  84,  quoting  text;  Parkersburg 
V.  Tavenner,  42  W.  Va.  486,  490,  cit- 
ing text. 

The  Constitution  confers  upon  Con- 
gress the  authority  to  exercise  exclu- 
sive legislation  over  the  District  of 
Columbia^  and  it  is  competent  for  Con^ 
ffress  to  authorize  the  city  of  Washing- 
ton to  assess  the  expense  of  making 
local  improvements  in  or  upon  streets 
on  the  abutters,  and  the  tax  for  such 
improvements  need  not  be  a  general 
one  on  the  city,  \\nilard  v.  Presbury, 
14  WaD.  (U.  S.)  676;  Mattingly  v.  Dis- 
trict of  Columbia,  97  U.  S.  687;  Gib- 
bons V.  District  of  Columbia,  116 
U.  S.  404;  Bauman  i;.  Ross,  167  U.  S. 
548;  Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  52;  Martin  v.  District  of 
Columbia,  205  U.  S.  135.  So.  with  re- 
spect to  the  establishment  or  a  public 
park  within  the  district.  Shoemaker 
V.  United  States,  147  U.  S.  282.  In 
Philadelphia  v.  Tryon,  35  Pa.  401,  404, 
Mr.  Justice  Woodwcerd  thus  vindicates 
the  justice  of  such  assessments :  *'  Local 
impositions  for  gradins,  paving,  sew- 
en^  and  the  uke,"  he  says,  ''have 
been  many  times  sustained  by  this 
court,  and  are,  in  the  long  run,  per- 
fectly fair,  for  they  enter  into  and  en- 
hance the  value  of  the  property  as- 
sessed. The  public,  it  is  true,  are 
benefited,  but  so  is  the  individual;  and 
as  an  owner  of  urban  property,  he  is 
further  benefited  when,  in  due  time, 
the  same  tax  falls  on  his  neighbor." 

In  holding  that  the  legislature  maj^ 
constitutionally  confer  upon  mum- 
dpal  corporations  the  power  to  im- 
prove streets  at  the  expense  of  the  ad- 
joining proprietors,  the  Supreme  Court 
of  Missouri  says:  "The  subject  has 
been  thoroughly  discussed,  and  every 
principle  bearing  on  it  severely  ana- 
lyzed, in  ahnost  every  State  of  the 
Union  where  the  power  has  been 
exercised;  and  it  is  now  as  firmly  es- 


tablished as  any  other  doctrine  of  Amer- 
ican law."  Per  Richardsojiy  J.,  in  Pal- 
myra V.  Morton,  25  Mo.  593.  See  abo 
in  the  same  State,  Egyptian  Levee  Co. 
V.  Hardin,  27  Mo.  495;  St.  Joseph  v, 
O'Donoghue,  31  Mo.  345;  Lockwood 
t;.  St.  Louis,  24  Mo.  20;  reiELffirmed,  St. 
Louis  V,  Clemens,  36  Mo.  467;  Eyer- 
man  v,  Blaksley,  78  Mo.  145.  See 
State  V,  Leffingwell,  54  Mo.  458;  ante. 
i  1034,  note;  and  see  authorities  cited 
i-nfra. 

In  Kentucky,  local  improvements 
at  the  expense  of  the  abutters  or  prop- 
erty benefited  were  first  decided  to  be 
constitutional  in  the  case  of  Lexington 
V.  McQuillan's  Heirs,  9  Dana  (Ky.). 
513.  in  which  the  subject  is  discussed 
witn  great  fulness  and  ability  by 
RobertsoUf  C.  J.  See  also  Louisville  v. 
Hyatt,  2  B.  Mon.  (Ky.)  177;  Preston 
V,  Roberts,  12  Bush  (Ky.),  570;  Nevin 
V.  Roach,  86  Ky.  492;  Gleason  v. 
Bamett.  106  Ky.  125;  Gosnell  v. 
Louisville,  104  Ky.  201;  Barfieid  t;. 
Gleason,  111  Ky.  491.  510.  In  the 
case  of  Howell  v.  Bristol.  8  Bush  (Ky.), 
493,  it  appeared  that  oy  the  charter 
of  Covington  the  city  council  were 
authorized  to  improve  streets  with 
Nicholson  pavement  or  otherwise, 
''  whenever  the  owners  of  the  larger  part 
of  the  front  feet  of  ground"  on  the  pro- 
posed improvement  shall  petition  there- 
for, and  not  otherwise.  This  appUed 
to  every  street  in  the  city  except  a 
portion  of  Madison  Street,  which  was 
the  leading  thoroughfare  of  the  place; 
and  as  to  a  designated  portion  of  this 
street  the  charter  provided  that  it 
might  be  paved,  by  tne  vote  of  ail  the 
members  of  the  council  elect  and  in 
office,  at  the  expense  of  the  adjoining 
owners,  vnthout  any  'peiitUm  therefor. 
This  portion  of  Madison  Street  was 
paved,  under  an  ordinance  unani- 
mously adopted  as  required  by  the 
charter,  without  any  petition  from  the 
owners,  and,  it  seems,  against  their  re- 
monstrance; and,  the  city  seeking  to 
enforce  payment  for  the  pavement,  the 
Question  of  the  validity  of  the  charter 
distinctly  arose.  The  Court  of  Appeals 
held  that  under  the  decisions  m  the 
McQuillan  and  H^att  cases  the  charter 
was  clearly  constitutional  except  as  to 
Madison  Street;  and  as  to  that  the 
court  held  that  this  provision  of  the 
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its  justice  and  its  constitutional  validity^  has  been  extensively  dis- 
cussed by  the  judicial  tribunals  of  nearly  every  State  in  the  Union. 

charter  was  destructive  of  that  uni-  not  to  prevent  a  levy  in  behalf  of  a 

formity    and     approximate    equality  municipal  corporation  by  its  author- 

which  those  cases  neld  to  be  essential  ized   agents,  —  as   a   board   of   park 

to  the  validity  of  such  taxation  or  as-  commissioners.      State    v,    Hennepin 

sessments.     See  also  as  to  repairing;  County  Dist.  Court,  33  Minn.  235. 

and  reconstructing  street  with  Nichol-  In  Mississippiy  it  is  also  held  that 

son  pavement,  Broadway  Bapt.  Ch.  v.  there  is  nothing  in  the  Constitution  of 

McAtee,  8  Bush   (Ky.),  508;  distin-  the  State  whidi  dei>rives  the  legisla- 

guished  from  Hammett  v,  Philadelphia,  ture  of  the  power  to  impose  a  tax  on  a 

65  Pa.  146;  also  Covington  t;.  Bioyle,  local  district  for  the  construction  of 

6  Bush  (Ky.),  204;  Bradley  v,  McAtee,  local  public  improvements;    and  that 

7  Bush  (Ky.),  667.  See  also  Caldwell  v,  municipal  corporations  may  be  oonsti- 
Rupert,  10  Bush  (Ky.),  179.  Abutting  tutionally  authorized  to  assess  taxes 
lot-owners  cannot  be  compelled  to  pay  upon  lots  for  the  purpose  of  making 
for  part  of  the  work  called  for  by  an  improvements  upon  the  streets  in 
ordinance  authorizing  the  improve-  front  thereof.  Williams  v.  Cammack, 
ment  of  a  street,  even  when  allowance  27  Miss.  209,  224  (levee  tax);  foUow- 
is  made  for  the  value  of  the  work  not  ing  People  v,  Brooklyn,  4  N.  Y.  419; 
done.  Henderson  v.  Lambert,  14  Bush  8.  p.  Alcorn  v.  Homer  (levee  tax),  38 
(Ky.),  24.  As  to  uniformity  of  local  as-  Miss.  652;  Smith  v.  Aberdeen.  25  Miss, 
sessments  in  Kentudey  for  improving  458.  The  objection  that  sucn  a  tax  is 
streets,  see  Preston  v,  Koberts,  12  Bush  not  equal  ana  uniform,  the  court  con- 
(Ky.),  570;  Loeser  v.  Redd,  14  Bush  sidered  not  to  be  well  taken. 

(Ky.),  18.  In  Nebraska,  the  provision  of  the 

In  Maryland,  the  Court  of  Appeals  Constitution  that  'Hhe  le^ature  may 

has  declared  the  constitutionahty  of  vest  the  corporate  authonties  of  cities, 

laws  which  impose  aU  of  the  expenses  towns,    and   villages   with   power   to 

or  damages  caused  by  opening  a  street  make  local  improvements  by  special 

upon  those  immediately  benefited,  in-  assessments,  or  dv  taxation  of  property 

stead    of    the    community    at    large,  benefited,''  merely  prescribes  the  rule 

Alexander  v,  Baltimore,  5  Gill  (Md.),  of  apportionment  of  such  special  taxes, 

383;    followed,  Moale  v.  Baltimore,  5  and  does  not  prohibit  the  legislature 

Md.  314^   This  last  case  expressly  ap-  from  conferring  the  power   to  make 


proves  People  v.  Brooklyn,  4  N.  Y.  local  improvements  by  special 

419.    See  also  Howard  v.  Fiist  Indep.  ments  or  taxation  upon  prop^y  bene- 

Church,  18  Md.  451.  fited  upon  other  municipal  corporations 

The  Constitution  of  Minnesota  au-  than    those   designated.     [Cfriticising 

thorizes,  through  le^lative  provision,  81  111.  53.)  State  o.  Dodge  County, 

assessments  by  mumcipal  corporations  8   Neb.    129;     Hansoom    v,    Omaha, 

for  local  improvements  upon  property  11  Neb.  37. 

to  be  benefited  thereby,  without  re-        Ohio.     As    to    local    assessments, 

gard  to  a  cash  valuation,  and  "in  such  Crei^ton  v.  Scott,  14  Ohio  St.  438; 

manner  as   the  legislature  may  pre-  Scoville  v,  Cleveland,  1  Ohio  St.  126; 

scribe."     The  rule  in  that  State,  as  Cleveland  v,  Wick,  18  Ohio  St.  303.    In 

stated  by  Vanderburgh,  J.,  seems  to  be  a  later  case  the  doctrine  in  Ohio  is  thus 

that  "if  the  special  benefits  to  prop-  declared:  — 

erty  so  locally  affected  are  equal  to  the  A  corporation,  to  pay  for  a  local  pub- 
cost  of  the  work,  then  an  amount  not  lie  improvement,  may  by  assessment 
exceeding  the  wnole  cost  may  be  as-  take  from  an  individual  whose  lands 
sessed  upon  such  property;  but  if  the  are  subject  to  assessment  and  specially 
expense  thereof  exceed  such  benefits,  benefited  by  the  improvement,  such  a 
then  the  city  at  large  should  in  anv  portion  of  the  costs  thereof  as  is  the 
event  bear  a  portion  of  the  burden,  equivalent,  but  not  in  excess,  of  the 
State  t^.  Ramsey  Co.  Dist.  Ct.,  33  Minn,  special  benefits  confeirod  thereby. 
295.  By  the  Constitution  of  Minnesota  The  whole  amount  of  the  assessment 
only  "muncipal  corporations"  may  be  must  be  apportioned  amongst  the 
authorized  to  levy  assessments  for  local  several  lots  and  parcels  of  land  speciaJly 
improvements.    It  has  been  construed  benefited  in  the  proportion  that  tfaie 
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The  courts  are  very  generally  agreed  that  the  authority  to  require 
the  property  specially   benefited  to  bear  the  expense  of  local  im- 

special  benefit  to  each  lot  or  parcel  la3ang   out,    enlarging,    straightening, 

bears  to  the  whole  special  benefits  con-  or  otherwise  altering  streets  in  the  city 

ferred  by  the  improvement.     If  the  of   Providence/  which  allows  not  to 

opening  of  a  street  rendered  it  practi-  exceed  half  the  expense  of  the  improve- 

cable  to  open  another  contemplated  ment,  when,  in  the  discretion  of  the 

street    which    could    not    have    been  city  council  it  is  made  in  pursuance  of 

opened  before,  and  this  fact  of  itself  the  provisions  of  the  Act^  to  be  assessed 

specially  benefits  lots  adjacent  to  the  upon  the  adjacent  propnetors  benefited 

new  street,  such  special  benefits  may  thereby,  is  constitutionally  valid.     It 

properly  be  considered  in  estimating  does  not  trans^p'ess  the  limit  of  'just 

the  special  benefits  conferred  by  the  compensation'  unposed  by  art.  i.  §  16, 

opening  of  the  new  street.    The  right  of  the  Constitution,  as  a  restriction 

that  gives  to  municipal  corporations  upon  the  pubUc  rignt  of  eminent  do- 

the  privil^^  of  resortmg  to  this  mode  main,  nor  aoes  it  conflict  with  art  i.  §  2, 

of  taxation  is  not,  tike  the  right  of  of   the  Constitution,   which  requires, 

general  taxation  in  the  State,  founded  that  'the  burdens  of  the  State  ought  to 

on  necessity:  on  the  contrary,  the  right  be  fairly  distributed  among  its  citi- 

of  a  municipal  corporation  to  assess  sens.'" 

Erivate  property  to  pay  for  a  local  pub-        SoiUh    Carolina.      In    this    State, 

c   improvement   is   not  founded  on  the  power  of  the  legislature  to  au- 

necessity,  but  on  a  principle  of  justice,  thorize    special    assessments    in    re- 

by  whicn  the  pubtic  may  take  from  an  spect  of  benefits,  actual  or  presumed, 

individual  whose  lands,  owing  to  their  from  a  public  improvement  is  denied. 

Eximity  to  it,  are  specially  benefited  In  State  v.  Charleston,  12  Rich.  Law 
Uie  improvement,  such  a  portion  of  (S.  Car.)  702,  732,  a  statute  authoriz- 
cost  thereof  as  is  equivalent  to,  but  ing  the  city  of  Charleston  to  impose  a 
not  in  excess  of,  the  special  benefits  special  assessment  on  abutting  lands 
conferred  bv  the  improvement;  and  for  the  expense  of  widening  a  street 
this  principle  of  justice  in  itscdf  im-  was  held  to  be  unconstitutional.  Dun-- 
pliediy  furnishes  the  measure  of,  and  A^n,  Chancellor,  denied  the  legislative 
limits  the  extent  of  the  rieht.  Cham-  power  to  impose  any  such  assessment, 
berlain  v.  Cleveland,  34  Onio  St.  561;  saying:  "AU  the  persons  or  property 
Hill  V,  Hisdon,  6  Ohio  St.  243;  Meiss-  within  a  State,  district,  city  or  other 
ner  v.  Toledo,  31  Ohio  St.  387;  Tide  fraction  of  territory  having  a  local 
Water  Co.  v.  Coster,  18  N.  J.  Eq.  618;  sovereignty  for  the  purpose  of  taxation, 
Hammett  v.  Philadelphia,  65  Pa.  146;  should,  as  a  general  rule,  constitute  the 
Thomas  v.  Gain,  35  Mich.  156;  Nich-  basis  for  taxation.  If  tne  tax  be  upon 
ols  V.  Brid^port,  23  Conn.  189:  Flat-  real  estate,  the  value  of  the  real  estate 
.bush  Av.,  In  re,  1  Barb.  (N.  Y.)  286;  should  be  the  measure  of  taxation.  As 
Fourth  Av.,  In  re,  4  Wend.  (N.  Y.)  has  been  elsewhere  said,  the  general 
452;  Albany  Street,  In  re,  11  Wend,  rule  knows  nothing  about  partial  as- 
(N.  Y.)  14&;  William,  &c.  Streets,  sessment,  for^ benefits,  or  the  selection 
In  re.  19  Wend.  (N.  Y.)  678;  Emerson  of  a  portion  *of  a  class.  Existence  of 
V.  Saitmarsh,  7  A.  &  E.  266;  Dore  v.  persons,  or  the  possession  of  property. 
Gray,  2  D.  dc  E.  T.  R.  358;  Stafford  and  not  the  supposed  benefit,  are  the 
t;.  Hamston,  2  B.  &  B.  691;  Brooks  v,  guide.  When  each  is  taxed  according 
Baltimore,  48  Md.  265.  NonrobuUing  to  the  value  of  his  property,  both  equal- 
loU  and  lands  are  not  subject  to  assess-  ity  and  certainty  may  be  attained  to 
ment  for  the  cost  of  a  street  improve-  a  reasonable  extent,  but  what  may  be 
ment,  unless  the  same  be  designated  beneficial  or  otherwise  is  a  matter  of 
and  the  amount  to  be  assessed  thereon  opinion,  or  fancy^  or  vague  conjee- 
fixed  by  the  board  of  improvements  or  ture."  In  Mauldm  v.  Greenville,  42 
city  coimcU.  Kelly  v.  Cleveland,  34  S.  Car.  293,  it  was  held  that  the 
Omo  St.  46^.  maintenance,  repair,  and  improve- 
Rhode  Island.  In  the  Matter  of  Dor-  ment  of  the  roadway  of  a  street  are  a 
ranee  Street,  4  R.  I.  230,  it  was  held  by  part  of  the  public  duty  to  construct 
theSupremeCourtthaf  AnActof  the  and  maintain  highways,  should  be 
General  Assembly,  'in  relation  to  the  met  by  general  taxation,  and  cannot 
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provements  is  a  branch  of  the  taxing  power,  or  included  within  it  * 
and  the  many  cases  which  have  been  decided  fully  establish  the 
general  proposition  that  a  statute  authorizing  the  municipal  au- 
thorities to  open  or  establish  streets,^  or  to  make  local  improvements 
of  the  character  above  mentioned  and  to  assess  the  expense  upon 
the  property  which,  in  the  opinion  of  the  designated  tribunal  or 
officers,  shall  be  specially  benefited  by  such  street  or  improvement 
in  proportion  to  the  amount  of  such  benefit,  or  upon  the  abutters  in 
proportion  to  benefits  or  frontage  or  superficial  contents,  is,  in  the 
absence  of  some  special  constitutional  restriction,  a  valid  exercise  of 
the  power  of  taxation.'    Whether  the  expense  of  making  such  im- 

Parliament  has  the  power,  and  for 
a  long  time  has  exercised  it^  of  assessing 
property  for  benefits  conferred.  Vin- 
er's  Abr.  "Sewers"  Comyn's  Dig. 
"  Sewers."  Bedford  Union  Poor  Guard. 
V.  Bedford  Imp.  Comm'rs,  7  Exch.  777* 
The  legislature  may  authorize  the  ex- 
pense of  cansiruciina  sewers  to  be  as- 
sessed upon  the  adjoining  property. 
Stroud  V,  Philadelphia,  61  Fa.  255; 
Mauch  Chimk  v,  Shortz,  61  Pa.  399. 
The  power  to  assess  the  lot-owner  for 
the  expense  must  be  given  by  statute. 
76.;  post,  §§  1458-1463. 

The  cost  of  improving  property 
owned  by  a  city  for  special  purposes,  — 
as  for  market-places,  engine-houses, 
station-houses,  city-hall,  etc.^  —  can- 
not be  assessed  upon  adjoining  lot- 
owners.  Fort  Wayne  v.  Shoaff  106 
Ind.  66.  A  statute  authorizing  tne  as- 
sessment of  land  not  bordering  upon  a 
street  to  be  improved,  but  within  fifty 
feet  of  it,  held  constitutional.  Ray  v, 
JefFersonville,  90  Ind.  567.  Acts  in 
tended  to  equalize  assessments  should 
be  construed  so  as  to  carry  out  their 
spirit.  Parmelee  v.  Youngstown,  43  Ohio 
St.  162. 

*  French  v.  Barber  Asphalt  Pav.  Co., 
181  U.  S.  324,  343,  Cjuoting  text. 

'  As  to  apportioning  the  damages  for 
opening  streets  among  the  lots  or  prop" 
erty  benefitedy  see  chapter  on  Emment 
Domain,  antef  §  1052,  and  authorities 
there  cited.  "Owner,"  who  is.  New- 
ark V,  State.  34  N.  J.  L.  523;  Morange 
V.  Mix,  44  N.  Y.  315. 

'  Barfield  t;.  Gleason,  111  Ky.  491, 
509,  quoting  text.  Quoted  with  ap- 
proval in  Farrar  v.  St.  Louis,  80  Mo. 
379,  wherein  the  Missouri  cases  are 
ably  reviewed  by  Norton^  J.  Whiting 
V.  Quackenbush,  54  Cal.  306;  Balti- 
more V.  Johns  Hopkins  Hospital,  56 
Md.  1;  Jaeger  t;.  Burr,  36  Ohio  St.  164. 


be  assessed  against  property 
benefited;  but  the  court,  yielcline  to 
long  custom  and  earlv  decisions,  held 
that  the  sidewalks  might  be  constructed 
and  maintained  at  the  expense  of 
abutters.  It  reconsidered  its  decision 
as  to  sidewalks  in  the  later  case  of 
Mauldin  v.  Greenville,  53  S.  Car.  285, 
and  held  that  sidewalks  are  only  a  part 
of  the  street;  that  the  duty  to  con- 
struct and  maintain  them  rests  on 
the  public  in  common  with  the  re- 
mainder of  the  street;  and  that  the 
expense  of  maintaining  them  cannot  be 
imposed  on  the  abutter,  either  wholly 
or  in  part.  In  Stehmeyer  ».  Charles- 
ton, 53  S.  Car.  259,  the  court  held  that 
a  city  could  not,  under  the  Consti- 
tution, impose  a  tax  for  water  works  on 
lots  abutting  on  streets  where  water 
mains  were  laid.  Pope,  J.,  said: 
''The  friends  of  these  special  assess- 
ment taxes  bottom  their  adhesion  to 
such  an  illogical  distinction  in  the 
matter  of  taxation  on  the  special  bene- 
fits accruing  to  these  lot  owners  by 
reason  of  such  an  improvement  of  the 
property  affected.  The  courts  of  this 
State  have  repudiated  anv  such  doc- 
trine." But  a  statute  which  author- 
izes a  city  to  require  the  filling  of  low 
lots  when  declared  to  be  injurious  to 
public  health,  and  to  do  so  in  the  event 
of  failure  of  owner  to  fill  them  on  re- 
quest and  recover  the  cost  from 
owner,  is  an  exercise  of  the  police  power, 
is  not  the  lev^  of  a  tax  or  assessment, 
and  is  constitutional.  Charleston  v, 
Werner,  38  S.  Car.  488. 

Power  of  local  taxation  for  local 
purposes  sustained,  and  the  cases  de- 
cided in  Virginia  on  the  subject,  col- 
lected and  referred  to.  Gilkerson  v. 
Frederick  Jus.,  13  Gratt.  (Va.)  577. 
See  also  Sands  v.  Richmond,  31  Gratt. 
(Va.)  571. 
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provements  shall  be  paid  out  of  the  general  treasury,  or  be  assessed 
upon  the  abutting  property  or  other  property  specially  benefited, 
and,  if  in  the  latter  mode,  whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited,  or  alone  upon  the  abutters,  accord- 
ing to  frontage  or  according  to  the  area  of  their  lots,  is,  according  to 
the  present  weight  of  authority,  considered  to  be  a  question  of  legis- 
lative expediency,  unless  there  is  some  special  restraining  constitu- 
tional provision  upon  the  subject^     Whatever  limitation  there  is 

*  Parsons  v.  District  of  Columbia,  specially  benefited,  bear  a  special  por- 

170  U.  S.  45,  56,  quoting  text;  French  tion  of  the  burden  is  safer,  and  more 

V.  Barber  Asphalt  Pav.  Co.,  181  U.  S.  just  to  the  citizens  at  large,  by  whose 

324,  344,  quotins  text;    Montgomery  united  contributions  the  city  treasury 

V.  Moore,  140  Ala.  638,  646,  quoting  is  supplied.    What  is  taken  out  of  the 

text;  White  v.  People,  94  111.  604,  cit-  treasury  is  out  of  the  pockets  of  all  the 

ing  text;   Barfield  v.  Gleason,  111  Ky.  moprietors."     Municipality  No.  2  v. 

491,  509,  quoting  text;    McMillan  v.  Dunn,  10  La.  An.  57.   See  Municipality 

Butte,   30   Mont.   220.   226,   quoting  No.  2  v.  White,  9  La.  An.  446,  447;  iiv- 

text;  Wilson  t;.  PhiUppi,  39  W.  Va.  75,  fra,  §§  1443,  1458.     But  what  is  in- 

84,  quoting  text^    Dickson  v.  Racine,  trinsicallv  eguitable  or  just  does  not 

61   Wis.   545,    citing   text.     See   also  necessarily  limit  the  extent  of  legida- 

Centre  Street,  In  re  Vacation,  115  Pa.  tivepower. 

247;   Norfolk  v.  Ellis,  26  Gratt.  (Va.)        Where  the  board  of  public  works 

224.   There  has  been  much  controversy  added  fifty  per  cent  to  the  estimated 

upon  the  point  whether  it  is  more  just  cost  of  work  to  be  done  in  front  of  each 

that  the  adjacent  property  should  bear  lot,  and  adopted  the  amount  so  de- 

the    whole    expense    of   sidewalks   or  termined  as  tne  measure  of  such  bene- 

other  local  improvement,   or  that  it  fits,  irrespective  of  the  actual  benefits, 

should  be  borne  by  the  corporation  at  and  the  lots  were  differently  affected 

large.     See.  for  example,  opinion  of  by  the  improvement,  there  bemg  a  total 

Pcdney  J.  (Weeks  v.  Milwaukee,  10  Wis.  failure  to  exercise  the  judgment  of  the 

242)j  attacking,  and  of  Beck,  J.,  de-  board  in  determining  the  actual  bene- 

fendmg    local   assessments   upon    the  fits,  the  assessment  was  void.    Watkins 

abutters.    Warren  v.  Henly,  31  Iowa,  v.  Zwietusch,  47  Wis.  513;  Johnson  v. 

31.    See  also  Philadelphia  v,  Tryon,  35  Milwaukee,  40  Wis.  315;    Watkins  v. 

Pa.    401;     Lexington   ».    Mcquillan's  Milwaukee,  52  Wis.  98;   s.  c.  55  Wis. 

Heirs,  9  Dana  (Ky.),  513;    Craycraft  335;  Zwietusch  v.  Milwaukee,  55  Wis. 

r.  Selvage,  10  Bush  (Ky.),  696;  Howell  369.     Construction   of  words   '*adja- 

V.  Bristol,  8  Bush  (Ky.),  493,  holding;  cent"  and  *' adjoining."    "Adjoining" 

portion   of   the   amended    charter   of  means  touching  or  contiguous,  as  dis- 

Covington  void;    People  v.  Brookl3m,  tinguished  from  lying  near  or  adjacent. 

4  N.  Y.  419.    The  author  sums  up  the  Ward,  In  re.  52  N.  Y.  395,  per  An- 

general  result  of  the  cases,  in/ra,  §  1443,  drewB,  J.     O'Reilley  t^.  Kingston,  114 

endnotes.  N.  Y.  439. 

In  Louisiana,  the  equitable,  and,  it        The    legislature    may    adopt    and 

seems  to  the  author,  just  rule  is  adopted  sanction  a  local  improvement  which  it 

of  compellng  the  owner  of  property  to  could  previously  authorize,  and  may 

pay  a  portion  (one-third)  of  the  cost  of  authonze  an  assessment  for  an   im- 

improvements  in  front  of  it,  and  the  provement  after  the  improvement  is 

residue  to  be  paid  by  the  municipality,  made.    A  local  improvement  act  which 

In  reference  to  this  subject,  Sliddl,  directs  commissioners  to  fix  a  district 

C.  J.,  remarked :    **  I  must  repeat  my  of  assessment  which  should  include  all 

conviction  that  the  system  of  pa3dne  the  land  which  in  their  judgment  should 

for  local  improvements  wholly  out  of  be  benefited,  and  then  that  other  com- 

the  general  treasury  is  inequitable,  and  missioners   should   assess   such   lands 

will  result  in  great  extravagance,  aouse,  within  the  district  as  in  their  judgment 

and  injustice.    I  think  the  system  of  were  benefited,  is  not  invalid  by  reason 

making  particular  localities,  which  are  of  not  requiring  the  assessment  of  all 
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upon  the  legislative  power  of  taxation  (which  includes  the  power  of 
apportioning  taxation)  must  be  found  in  the  nature  of  the  power, 
and  in  express  constitutional  provisions.^ 


the  land  within  such  district.  The 
validity  of  an  assessment  on  lots  bene- 
fited bv  a  local  improvement  is  not 
affected  by  the  fact  that  the  assess- 
ment is  g;reater  than  the  tax  valuation 
of  the  lots.  Sacketty  etc.  Streets,  In  re, 
74  N.  Y.  95.  Where  a  statute  au- 
thorized a  city  to  impose  a  sewer  assess- 
ment on  all  property  in  the  district 
''contiguous  or  approximate''  to  the 
street  in  which  the  sewer  was  laid,  and 
an  assessment  was  imposed  upon  prop- 
«i;y  which  was  admitted  not  to  be 
contiguous,  the  court  construed  the 
word  ''approximate''  as  qualified  by 
the  nature  of  the  improvement,  and 
held  that  the  property  was  not  liable 
when  it  had  no  access  to  the  sewer 
through  any  street,  alley,  or  other  pub- 
lic way,  and  could  only  reach  it  through 
the  property  of  other  individuals. 
Monk  V.  Ballard,  42  Wash.  35. 

»  People  V,  Brooklyn,  4  N.  Y.  419, 
which  is  the  leading  case  on  this  sub- 
ject. See  chapter  on  Eminent  Domain, 
§  1052.  Speaking  of  the  Constitution 
of  New  York,  in  this  respect,  Mr.  Jus- 
tice RuggleSy  in  the  case  just  cited, 
says:  "  It  is  not  ordained  [by  the  Con- 
stitution] that  taxation  shall  be  gen- 
eral, so  as  to  embrace  all  persons  or  aU 
taxable  property  within  the  State,  or 
wUhin  any  district  or  territorial  divi- 
sion of  the  State;  nor  that  it  shall  or 
shall  not  be  numerically  equal,  as  in 
the  case  of  a  capitation  tax;  nor  that 
it  must  be  in  the  ratio  of  the  value  of 
each  man's  land,  or  of  his  goods,  or  of 
both  combined;  nor  that  a  tax  'must 
be  co-extensive  with  the  district,  or 
upon  all  the  property  in  a  district  wnich 
has  the  character  of,  and  is  known  to 
the  law  as,  a  local  sovereignty.'  Nor 
has  the  Constitution  ordained  or  for- 
bidden that  a  tax  shall  be  apportioned 
according  to  the  benefit  whicn  each  tax 
payer  is  supposed  to  receive  from  the 
object  on  wnich  the  tax  is  expended. 
In  all  of  these  particiilars,  the  power 
of  taxation  [in  this  State]  is  unre- 
strained." 4  N.  Y.  419,  427.  The  case 
of  People  V.  Brooklyn  was  recognized 
and  foUowed  in  Brewster  t;.  S3rracuse, 
19  N.  Y.  116,  118;  Guilford  v,  Che- 
nango Co.  Sup.,  13  N.  Y.  143;  Sun 
Mut.  Ins.  Co.  V.  New  York,  8  N.  Y. 
241,   251;    Litchfield   v.  Vemon,   41 


N.  Y.  123;  Howell  v,  Buffalo,  37  N.  Y. 
267.  May  be  assessed  against  owner. 
Chapman  t;.  Brooklyn,  40  N.  Y.  372. 
The  expense  of  a  local  assessment  for 
sidewalks  should  be  apportioned  be- 
tween the  tenant  for  life  and  the  re- 
mainderman. Peck  V.  Sherwood,  56 
N.  Y.  614;  post,  §§  1432,  1443. 

Not  only  can  the  legislature  au- 
thorize, but  it  may^  in  the  absence  of 
any  special  restriction  upon  its  power 
in  this  respect,  compel  a  municipal  cor- 
poration to  lay  out  and  improve  high- 
ways or  streets  within  its  limits,  without 
its  consent  or  a  vote  of  its  citizens;  and 
for  this  purix)se  it  may  provide  for 
raising  the  money  by  a  sale  of  the 
bonds  of  the  municipality,  due  at  a 
future  period,  and  to  be  psad  by  taaxir- 
turn;  and  if  the  local  authorities  re- 
fuse to  issue  the  bonds,  the  duty  may 
be  enforced  by  mandamus.  People  v, 
Flagg,  46  N.  Y.  401.  See  also  ante, 
\\b  el  seq,,  and  cases  dted;  post, 
1487,  note.  Also  Tide-water  Co.  v, 
3ster,  18  N.  J.  Eq.  518.  See  post, 
§  1447,  and  note,  and  extract  from 
opinion  of  Wagner,  J.,  there  pven; 
Statet;.  Leffingwell,54Mo.  458.  Com- 
pare Lafayette  v,  Fowler  34  Ind.  140 ; 
Williams  v.  Detroit,  2  Mich.  560; 
Hoyt  V.  East  Saginaw,  19  Mich.  39; 
Municipahty  No.  2  v.  Dunn,  10  La.  An. 
57,  cited  infra;  Broadway  Bapt.  Ch. 
0.  McAtee,  8  Bush  (Ky.),  508,  512; 
posLi  1433. 

The  legislature  may,  in  Mossof- 
chusetts,  authorize  the  cost  of  opening, 
widening,  and  grading  streets  to  be 
assessed  upon  the  estates  that  will 
abut  on  the  street  afterwards.  Dorgan 
V,  Boston,  12  Allen  (Mass.),  223; 
Harvard  College  v.  Boston,  104  Mass. 
470;  Boston  Seamen's  Fr.  Soc.  r. 
Boston,  116  Mass.  181 ;  and  see  Meriden 
V,  Camp,  46  Conn.  284. 

As  to  power  to  paioe  street  occupied 
by  a  planKHToad  company  under  legisla- 
tive authority,  and  assess  the  amount 
upon  the  abutters.  Bagg  v.  Detroit,  5 
Mich.  336.  Turnpike  road.  State  o. 
New  Brunswick,  30  N.  J.  L.  395  (a 
grading  and  paving  assessment).  A 
city  whose  charter  authorizes  it  to  re- 
pair its  streets  and  sidewalks,  and  make 
assessments  therefor,  may  repair  a 
sidewalk  on  land  owned  by  a  twmpike 
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§  1432  (754).  Same  Subject;  People  v.  Brooklsm;  Davidson  v. 
New  Orleans.  The  Fourteenth  Amendment.  —  Whether  the  Consti- 
tutions of  the  various  States  do  contain  provisums  which  prohibU 
the  legislature  from  assessing  the  expense  of  local  improvements 
upon  the  property  in  the  vicinity,  has  given  rise  to  numerous 
decisions.  In  the  leading  case  it  was  held,  upon  great  considera- 
tion, in  an  opinion  the  reasoning  and  conclusion  in  which  have  been 
almost  everywhere  adopted,  and  which  we  regard  as  historically 
and  legally  sound,  that  the  usual  and  ordinary  legislation  of  this 
character  did  not  contravene  the  constitutional  provision  that  "no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation."  * 

It  is  conclusively  settled  by  the  decisions  of  the  Supreme  Court 

18  How.  (U.  S.)  272,  the  opinion  of 
Justice  Curtis  in  this  case  is  one  of  the 
great  judgments  of  the  court ;  Kennard  v, 
Morgan,  92  U.  S.  480.  In  the  Davidson 
case  the  Supreme  Court  held  that  when 
such  a  buraen,  or  the  fixing  of  a  tax  or 
assessment  is  by  the  statute  of  the 
State  required  to  be  submitted  to  a 
court  of  justice  before  it  becomes  effec- 
tual, with  notice  to  the  owners  and  the 
right  on  their  part  to  ai)pear  and  con- 
test the  assessment,  this  is  due  pro- 
cess of  law  within  tne  meaning  of  the 
Constitution.  Neither  the  corporate 
agency  by  which  the  work  is  done,  the 
excessive  price  allowed  for  the  work  by 
statute,  nor  the  relative  importance  of 
the  work  to  the  value  of  tne  land  as- 
sessed, nor  the  fact  that  the  assessment 
is  made  before  the  work  is  done,  nor 
that  the  assessment  is  unequal  as  re- 
gards the  benefits  conferred,  nor  that 
personal  judgments  are  rendered  for 
the  amount  assessed,  is  a  matter  in 
which  the  Federal  Constitution  con- 
trols the  State  authorities.  Davidson 
V.  New  Orleans,  96  U.  S.  97  (1877). 
See  also  Spencer  v.  Merchant,. 125  U.  S. 
345  (1887);  more  fully,  anU,  §  1365; 
Kelly  V.  Pittsburgh,  104  IF.  S.  78. 

That  historically  the  words  "Due 
Process  of  Law"  nave  no  connection 
with  taxation,  is  shown  in  an  article  of 
great  research  and  learning  written  by 
Mr.  Harry  Hvbbardf  and  pubhshed 
(May  and  June,  19(X)),  in  the  ''Harvard 
Law  Review,"  who  supports  his  con- 
clusions by  an  extended  reference  to 
the  decisions  of  the  State  and  Federal 
Courts. 


road  companyf  within  the  city  limits, 
and  assess  the  expense  upon  the  owners 
of  the  lands  abutting  thereon.  £1- 
mendorf  v.  Albany,  17  Hun  (N.  Y.),  81. 
1  People  V.  Brooklyn,  4  N.  Y.  419 
(1851).  Decisions  from  the  several 
States,  dtedan^,  §  1052;  post,  §§  1435, 
1443.  In  the  United  States  Supreme 
Court  the  question  of  due  process  of 
law  was  considered,  in  a  case  where  an 
assessment  of  real  estate  in  the  city 
of  New  Orleans  for  draining  the  swamps 
of  that  city  was  resisted,  on  the  ground 
that  the  proceeding  deprived  the  owner 
of  his  property  without  due  process  of 
law.  Davidson  v.  New  Orleans,  96  U.  S. 
97^  referred  to  more  fully  infra.  The 
origin  and  history  of  this  provision  of 
the  C>>nstitution,  as  found  in  Magna 
Charta,  and  in  the  Fifth  and  Four- 
teenth Amendments  of  the  C>>nsti- 
tution  of  the  United  States,  were 
examined  and  commented  on.  The 
difficulty  and  the  danger  of  attempting 
an  authoritative  definition  of  what  it 
is  for  a  State  to  deprive  a  person  of 
Mfe,  liberty,  or  property  witnout  due 
process  of  law,  within  tne  meaning  of 
the  Fourteenth  Amendment,  wece  sug- 
gested, and  the  better  mode  held  to  be 
to  arrive  at  a  sound  definition  by  the 
enunciation  of  the  principles  which  gov- 
ern each  case  as  it  arises.  It  had  already 
been  decided  by  that  court  that  due 
process  of  law  does  not  require  th&t 
the  assertion  of  the  rights  of  the  public 
against  the  individual,  or  the  imposition 
of  burdens  upon  his  property  for  the 

Eublic  use,  should  in  all  cases  be  done 
y  a  resort  to  the  courts  of  justice. 
Mturray  v.  Hoboken  Land  &  Impr.  Co., 
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of  the  United  States  that  the  Fourteenth  ATnendment  to  the  Federal 
Constitution  does  not  require  that  assessments  for  local  improve- 
ments shall  be  levied  according  to  benefits  or  not  in  excess  of  benefits. 
The  case  of  Davidson  v.  New  Orleans,  96  U.  S.  97,  is  the  leading 
one  on  this  subject,  and  its  doctrines  have  been  repeatedly  reaffirmed 
by  the  Supreme  Court,  and  they  stand  as  the  no  longer  questioned 
law  of  the  court  down  to  this  present.^ 


^  Davidson  v.  New  Orleans,  96  U.  S. 
97  (1877).  As  pointed  out  by  Mr.  Hub- 
bara  ("Harvard  Law  Review"  May 
and  June,  1900),  this  case  required  a 
construction  of  the  Fourteenth  Amend- 
ment on  the  precise  question  of  the 
validity  of  local  assessments  made 
without  inquiry  as  to  benefits  and  in 
excess  of  benefits.  In  this  case  the  es- 
tate of  John  Davidson  was  assessed  for 
draining  certain  swamp  lands  in  the 
State  of  Louisiana.  The  assessment 
was  levied  according  to  the  superficial 
area  or  square  feet  of  land  wUhin  the 
drainage  section,  that  is  to  say.  each 
square  foot  in  the  drainage  aistrict 
paid  as  much  as  any  other  square  foot. 
There  was  no  inquiry  in  regard  to 
benefits,  and  the  assessment  was  not 
levied  according  to  benefits.  The  rule 
of  apportionment  adopted  necessarily 
excluded  the  consideration  of  benefits. 
Not  only  so,  but  in  the  record  on  which 
that  case  was  heard  before  the  Supreme 
Court  of  the  United  States  it  was  stipu- 
lated among  other  things  that  no 
drainage  was  done  on  ptainlifTs  land; 
that  a  portion  of  plaintiff's  land  did 
not  need  draining,  having  already  been 
drained,  and  having  paid  the  expense 
thereof;  and  that  tne  whole  assess- 
ment on  the  plaintiff's  land  amounted 
to  about  $50^000,  of  which  $45,000  was 
assessed  against  one  tract  worth  only 
from  one-fourth  to  one-half  that  amount. 
This  stipulation,  which  the  author  has 
verified^  appears  in  the  printed  record 
on  file  m  the  office  of  the  clerk  of  the 
Supreme  Court  at  Washington.     The 

Question  was  thus  clearly  presented  to 
[le  Supreme  Court  of  the  United  States 
whether  the  Fourteenth  Amendment 
prohibited  such  an  assessment.  If  ever 
there  was  a  case  of  an  assessment 
being  a  hardship  upon  a  i^erson,  it 
would  certainly  seem  that  this  case  of 
Davidson  was  one.  The  Supreme 
Court,  however,  after  stating  among 
other  things  that  'Hhere  exists  some 
strange  misconception  of  the  scope  of 
this  provision  as  found  in  the  Four- 


teenth Amendment,"  said  (p.  104): 
"As  contributing  to  some  extent  to  this 
mode  of  determining  what  dass  of 
cases  do  not  fall  within  its  provisions,  we 
lay  down  the  following  proposition  as 
applicable  to  the  case  before  us: 
Whenever  by  the  laws  of  a  State,  or  by 
State  authonty,  a  tax  assessment,  servi- 
tude or  other  burden  ia  imposed  upon 
property  for  the  pubhc  use.  whether  it 
be  for  the  whole  State  or  of  some  more 
limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus 
impost,  in  the  ordinary  courts  of 
justice,  with  such  notice  to  the  person, 
or  such  proceeding  in  regard  to  the 
property,  as  is  appropriate  to  the  na- 
ture of  the  case,  the  judgment  in  such 
proceedings  cannot  be  said  to  deprive 
the  owner  of  his  property  without  due 
process  of  law,  however  obnoxious  it 
mav  be  to  other  objections. 

'It  may  violate  some  provision  of 
the  State  constitution  against  unequal 
taxation;  but  the  Federal  Constitution 
imposes  no  restraints  on  the  States  in 
that  regard." 

That  the  court  meant  to  decide  and 
did  decide  in  this  case  of  Davidson 
V.  New  Orleans  that  the  Fourteenth 
Amendment  does  not  require  that 
taxes  and  assessments  be  levied  ac- 
cording to  benefits  or  not  in  excess  of 
benefits^  is  also  evident  from  what  the 
court  says  (p.  106):  ''It  is  also  said 
that  part  of  the  property  of  the  plain- 
tiff wnich  was  assessed  is  not  benefited 
by  the  improvement.  This  is  a  matter 
of  detail  with  which  this  court  cannot 
interfere  if  it  were  clearly  so;  but  it  is 
hard  to  fix  a  limit  within  these  two 
parishes  where  property  would  not  be 
benefited  by  the  removal  of  the  swamps 
and  marshes  which  are  within  their 
bounds." 

In  answer  to  the  objection  that 
some  of  Davidson's  propertv  had 
already  been  assessed  for  a  similar  im- 
provement, the  court  said  (p.  106): 
''It  is  said  that  the  plaintiff's  property 
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had  previously  been  assessed  for  the 
same  purpose,  and  the  assessment  paid. 
If  this  be  meant  to  deny  the  right  of  the 
State  to  tax  or  assess  property  twice 
for  the  same  purpose,  we  know  of  no 
provision  in  the  Federal  Constitution 
which  forbids  this,  or  which  forbids 
unequal  taxation  by  the  States." 

That  the  foregoing  statement  of  the 
decision  in  Davidson  v.  New  Orleans  is 
correct,  and  according  to  the  under- 
standing of  the  members  of  the  Su- 
preme Court,  is  evident  from  what 
the^  state  in  regard  to  this  case  in  their 
decisions.  For  example,  Mr.  Justice 
Gray,  giving  the  opinion  of  the  court 
in  the  case  of  Spencer  v.  Merchant  (125 
U.  S.  345)  (on  writ  of  error  to  the 
Supreme  Court  of  New  York),  8a3ra 
(p.  356):  "In  Davidson  i;.  New  Or- 
leans (96  U.  S.  97)  it  was  held  that  if 
the  work  was  one  which  the  State  had 
the  authority  to  do  and  to  pay  for  by 
assessments  on  the  property  benefited, 
objections  that  the  sum  raised  was 
exorbitant  and  that  part  of  the  prop- 
erty assessed  was  not  benefited,  pre- 
sented no  question  imder  the  Four- 
teenth Amendment  to  the  Constitution 
upon  which  this  court  could  review 
the  decision  of  the  State  court  (96  U.  S. 
100,  106)." 

So,  also,  Mr.  Chief  Justice  FuUer, 
giving  the  opinion  of  the  court  in  the 
case  of  Walston  v.  Ncvin  (128  U.  S. 
678)  (on  writ  of  error  to  the  Court  of 
Appeals  of  Kentucky),  referring  to  the 
case  of  Davidson  v.  New  Orleans,  says 
(p.  582):  "And  the  conclusion  was 
reached  that  neither  the  corporate 
agenc]^  by  which  the  work  is  done,  the 
excessive  price  which  the  statute  allows 
therefor,  nor  the  relative  importance 
of  the  work  to  the  value  of  the  land 
assessed,  nor  the  fact  that  the  assess- 
ment is  made  before  the  work  is  done, 
nor  thai  the  assessment  is  unegiud  as  re- 
gards  the  benefits  conferred,  nor  that 
personal  judgments  are  rendered  Jor 
the  amount  assessedy  are  matters  in 
which  the  State  authorities  are  con- 
trolled bv  the  Federal  Constitution. 
So  the  determination  of  the  taxing 
district  and  the  manner  of  the  apportion- 
ment are  all  within  the  le^lative  power 
(Spencer  v.  Merchant,  125  U.  S.  345; 
Stanley  v,  Albany  County,  121  U.  S. 
535, 550;  Mobile  County  v.  KimbaU,  102 


U.  S.  691;  Hagarv.  Reclamation  Dis- 
trict No.  108,  111  U.  S.  701;  United 
States  V.  Memphis,  97  U.  S.  284;  Lara- 
mie County  V.  Albany  County,  92  U.  S. 
307).  And  whenever  the  law  oper- 
ates alike  on  ail  persons  and  property 
similarly  situated,  equal  protection  can- 
not be  said  to  be  demed  (Wurts  v.  Hoag- 
land,  114  U.  S.606;  Richmond,  F.  &  P. 
R.  Co.  V,  Richmond,  96  U.  S.  521, 
529)." 

In  Fallbrook  Irrigation  District  f;. 
Bradley  (164  U.  S.  112),  involving  the 
validity  of  the  irrigation  staiutes  in  Cal- 
ifomiay  an  ad  valorem  assessment  upon 
all  the  land  within  the  irrigation  dis- 
trict was  held  to  be  not  contrary  to  the 
Fourteenth  Amendment,  although  it 
was  objected  (p.  156):  "That  the  basis 
of  assessment  for  the  cost  of  construo- 
tion  is  not  in  accordance  with  and  in 
proportion  to  the  benefits  conferred  by 
the  improvement.  And,  finally,  that 
land  which  cannot  in  fact  be  benefited 
may  yet  under  the  act  be  placed  in  one 
of  the  irrigation  districts  and  assessed 
upon  its  value  to  pay  the  cost  of  con- 
struction of  works  which  benefit  others 
at  his  expense." 

In  the  argument  of  this  case  it  was 
shown  and  urged  upon  the  court  that 
in  the  organization  of  these  irrigation 
districts  towns  and  villages  were  fre- 
Quently  included.  In  one  instance 
tne  ovmer  of  a  brick  building,  which  was 
indvded  in  a  district,  objected  that  his 
brick  building  not  only  would  not  be 
benefited  by  irrigation,  but  on  the  con- 
trary would  be  much  injured  by  it.  The 
Supreme  Court  however  held  that  these 
irrigation  statutes  and  the  ad  valorem 
assessment  levied  under  them  did  not 
violate  the  Fourteenth  Amendment. 
The  court  said  (p.  175) :  "  It  is  insisted 
that  the  basis  of  the  assessment  upon 
the  lands  benefited  for  the  cost  of  the 
construction  of  the  works  is  not  in  ac- 
cordance with  and  in  proportion  to  the 
benefits  conferred  by  tne  improvement, 
and  therefore  there  is  a  violation  of  the 
constitutional  amendment  referred  to, 
and  a  taking  of  the  property  of  the 
citizen  without  due  process  of  Law.  Al- 
though there  is  a  marked  distinction 
between  an  assessment  for  a  local  im- 
provement and  the  levy  of  a  general 
tax,  yet  the  former  is  still  the  exercise 
of  the  same  power  as  the  latter,  both 
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tion  to  Value.  —  The  constitutional  requirement  which  is  found 
in  many  States  in  slightly  varying  language,  that  taxation  shall 
be  "equal  and  uniform*^  throughout  the  State  or  within  the  terri- 
torial limits  of  the  taxing  power,  and  the  correlative  constitutional 
provisions  which  are  also  found  that  all  property  shall  he  "taxed  in 
proportion  to  its  value"  are  construed,  with  almost  general  uniform- 
ity, as  affected  and  controlled  by  the  distinction  which  is  recognized 
to  exist  between  general  taxation  and  special  assessments  founded 
upon  benefits,  and  are  held  to  refer  to  general  taxes  to  defray  the 
ordinary  expenses  of  the  State  and  its  subordinate  local  govern- 
ments, and  to  have  no  application  to  special  assessments  for  local 
improvements.*     But  although  the  constitutional  requirement  of 


having  their  source  in  the  sovereign 
power  of  taxation." 

The  court,  also,  after  citing  David- 
son V.  New  Orleans  (96  U.  S.  97),  and 
Walston  V.  Nevin  (128  U.  S.  678),  as 
showing  that  such  assessment  did  not 
violate  the  Fourteenth  Amendment, 
says  (p.  178):  "There  are  some  States 
where  assessments  under  such  circum- 
stances as  here  exist,  and  made  upon  an 
ad  valorem  basis,  nave  been  held  in- 
valid, as  an  infringement  of  some  pro- 
vision of  the  State  Constitution,  or  in 
violation  of  the  act  imder  whicn  they 
were  levied.  Counsel  have  cited  sev- 
eral such  in  the  briefs  herein  filed.  We 
do  not  discover,  and  our  attention  has 
not  been  called  to,  any  case  in  this 
court  where  such  an  assessment  has 
been  held  to  violate  any  provision  of 
the  Federal  Constitution.  If  it  do  not, 
this  court  can  grant  no  relief." 

As  to  the  scope  of  the  Fourteenth 
Amendment^  the  court  in  later  decisions 
states  as  follows:  In  Hibben  v.  Smith, 
191  U.  S.  310,  325,  Mr.  Justice  Pech- 
ham  said:  "The  Fourteenth  Amend- 
ment, it  has  been  held,  le^timately 
operates  to  extend  to  the  citizens  and 
residents  of  the  States  the  same  protec- 
tion against  arbitrary  State  legislation' 
affecting  life,  liberty  and  property  as  is 
offered  by  the  Fifth  Amenament  asainst 
similar  legislation  by  Congress.'^  So 
also  in  the  case  of  Tonawanda  v.  Lyon, 
181  U.  S.  389,  391,  Mr.  Justice  Shiran 
said,  "The  purpose  of  that  amend- 
ment is  to  extend  to  the  citizens  and 
residents  of  the  States  the  same  pro- 
tection against  arbitrary  State  legisla- 
tion affecting  life,  libertv,  and  property, 
as  is  afforded  bv  the  Fifth  Amenament 
against  similar  legislation  by  Congress.'' 
In  French  v.  Barber  Asphalt  Pav.  Co., 


181  U.  S.  324,  329,  the  court,  Mr.  Jufr- 
tice  ShiraSf  said:  "However,  we  shall 
not  attempt  to  define  what  it  is  for  a 
State  to  deprive  a  person  of  life,  liberty, 
or  property  without  due  process  of  law, 
in  terms  which  would  cover  every  exer- 
cise of  power  thus  forbidden  to  the 
State,  and  exclude  those  which  are  not, 
but  shall  proceed,  in  the  present  case, 
on  the  assumption  that  the  legal  import 
of  the  phrase,  'due  process  of  law '  is  the 
same  in  both  amendments.  Certainly, 
it  cannot  be  supposed  that,  by  the  Four- 
teenth  Amendment^  it  toas  intended  to 
impose  on  the  States,  when  exercising 
their  pofwers  of  taxation,  any  mare  rigid 
or  stricter  curh  than  that  imposed  on  the 
Federal  Oovemment,  in  a  similar  exer- 
cise of  power,  by  the  Fifth  Amendment" 
See  late  important  case  of  King  v. 
West  Virgmia,  216  U.  S.  92,  and  cases 
cited  as  to  the  effect  of  the  Fourteenth 
Amendment  upon  the  taxing  power  of 
the  States. 

»  Ford  V,  Delta  A  P.  L.  Co..  164 
U.  S.  662;  Birmingham  v.  Klein,  89 
Ala.  461;  Burnett  v,  Sacramento,  12 
Cal.  76,  83;  Hart  o.  Gaven,  12  Cal.  476; 
Creighton  v.  Manson,  27  Cal.  613; 
Emery  v,  San  Francisco  Gas  Co.,  28 
Cal.  345;  Chambers  v,  Satterlee,  40 
Cal.  497;  Denver  v,  Knowles,  17  Colo. 
204;  Edgexton  v.  Green  Cove  Springs, 
19  Fla.  140:  Edwards  v.  Ocala,  58  Fla. 
217, 50  So.  Kep.  421 ;  Hayden  v.  Atlanta, 
70  Ga.  817;  first  Methodist  E.  Church 
V,  Atlanta,  76  Ga.  181;  Speer  v.  Athens, 
85  Ga.  49 ;  Reinken  v.  Fudbring^  130  Ind. 
382;  Hines  v.  Leavenworth,  3  Kan.  186; 
Ottawa  County  v.  Nelson,  19  Kan.  234, 
240:  Tull  V,  Rovston,  30  Kan.  617,  619; 
Todd  V,  Atchison,  9  Kan.  App.  251; 
Holzhauer  ».  Newport,  94  Ky.  396, 407; 
Goenell  v.  Louisville,   104  Ky.  201; 
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Muziicipafity  No.  2  v.  Dunn,  10  La.  An. 
57;  New  Orleans  v.  EUiott,  10  La.  An. 
59;  Yeatman  v,  Crandell,  11  La.  An. 
229;  Matter  of  New  Orleans  Draining 
Co..  11  La.  An.  338,  372;  Wallace  v, 
Shelton,  14  La.  An.  498:  State  o.  New 
Orleans,  15  La.  An.  354;  Matter  of  New 
Orleans,  20  La.  An.  497, 499;  Chamock 
V,  Fordoche  &  G.  T.  Special  Levee  Dist. 
Co.,  38  La.  An.  323;  Excelsior  Planting 
A  Mfg.  Co.  V,  Green,  39  La.  An.  455, 
460;  Barber  Asphalt  Pav.  Co.  v.  Go- 
greve,  41  La.  An.  251 ;  HiU  v.  Fontenot, 
46  La.  An.  1563,  1566;  Fayssoux  v, 
Denis,  48  La.  An.  850,  851;  Shreveport 
0.  Prescott,  51  La.  An.  1895;  Missouri, 
K.  &  T.  Trust  Co.  v.  Smart,  51  La.  An. 
416,  424;  Roeetta  Gravel  P.  &  Imp. 
Co.  V,  JoUisaint,  51  La.  An.  804,  808; 
Auburn  V.  Paul,  84  Me.  212;  Motz  v. 
Detroit,  18  Mich.  495;  Lake  Shore  A 
M.  S.  R.  Co.  V.  Grand  Rapids,  102 
Mich.  374;  Daily  v.  Swqpe,  47  Miss. 
367;  Macon  v,  Patty,  57  Miss.  378, 385; 
Garrett  v.  St.  Louis.  25  Mo.  505:  Egyp- 
tian Levee  Co  v.  Hardin,  27  Mo.  495; 
Farrar  v.  St.  Louis,  80  Mo.  379,  390; 
St.  Joseph  V.  Owen,  110  Mo.  445,  455; 
Morrison  v.  Mor^,  146  Mo.  543,  564; 
Kansas  City  v.  Bacon,  147  Mo.  259, 
282;  Thornton  v.  CUnton,  148  Mo.  648, 
663;  Meier  v.  St.  Louis,  180  Mo.  391, 
408;  Heman  Const.  Co.  v.  Wabash  R. 
Co.,  206  Mo.  172, 179;  Pruin-Bambrick 
Const.  Co.  V,  St.  Louis  Shovel  Co.,  211 
Mo.  524,  532;  Alfalfa  Irrig.  Dist.  v. 
Collms,  46  Neb.  411;  Cain  v,  Davie 
County,  86  N.  Car.  8;  Shuford  v.  Lin- 
cofai  County,  86  N.  Car.  552;  Busbee  o. 
Wake  County.  93  N.  Car.  143;  Ralei^^ 
V.  Peace,  110  N.  Car.  32,  38;  Harper  v. 
New  Hanover  County,  133  N.  Car.  106; 
Rolph  V.  Fargo,  7  N.  Dak.  640,  653; 
Jones  V.  Holzapfel,  11  Okla.  405;  King 
tr.  Portland,  2  Oreg.  146;  Cook  i;.  Port^ 
land,  20  Oreg.  580,  589;  Ladd  v.  Gam- 
beU,  35  Orci.  393,  397;  Kadderly  v. 
Portland,  44  Oreg.  118,  157;  Beaumont 
V.  TTilkes-Barre,  142  Pa.  198:  Erie  v. 
Griswold,  184  Pa.  435;  Anderson  v. 
Lower  Merion.  217  Pa.  369,  383;  Ar- 
nold V,  Knoxville,  115  Tenn.  195,  (over- 
ruling McBean  v.  Chandler,  9  Eeisk. 
(Tenn.)  349);  Roundtree  v,  Galveston 
42  Tex.  613:  Taylor  v.  Boyd,  63  Tex. 
533:  Texas  Transportation  Co.  v.  Boyd. 
67  Tex.  153;  Gilkerson  p.  Justices  of 
Fredwck,  13  Gratt.  (Va.)  577;  Norfolk 


V.  Ellis.  26  Gratt.  (Va.)  224;  Richmond 
&  A.  R.  Co.  V,  Lynchburg,  81  Va.  473; 
Davis  V.  Lynchburg,  84  Va.  861 ;  Violett 
V.  Alexandria,  92  Va.  561,  576;  Parkers- 
burg  V.  Tavenner,  42  W.  Va.  486,  490; , 
Weeks  v,  Milwaukee,  10  Wis.  242. 

The  provision  of  the  Constitution  of 
Kansas  under  the  title  "Finance  and 
Taxation"  that  "the  legislature  shall 
provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,"  was  con- 
strued by  the  court  as  having  refer- 
ence to  the  assessment  of  taxes  for 
general  purposes  and  as  having  no 
application  to  special  assessments 
against  the  property  benefited  by  a 
local  improvement.  See  Kansas  cases 
cited  supra. 

By  the  Constitution  of  Arkansas. 
art.  xix.  §  27,  assessments  on  real 
property  for  local  improvements  in 
towns  and  cities  are  required  to  be  "od 
valorem  and  uniform."  This  provision 
permits  the  assessment  to  be  made 
either  according  to  the  value  of  the 
property  itself  or  according  to  the 
value  of  the  benefit  to  the  property. 
iOrst  V.  Street  Imp.  Dist.  No.  120,  86 
Ark.  1.  But  assessments  must  be  ad 
valorem  and  cannot  be  according  to 
frontage.  Both  vacant  and  occupied 
lots  similarly  situated  must  be  sub- 
jected to  it.  Monticello  v.  Banks,  48 
Ark.  251,  following  Peay  t;.  Little  Rock, 
32  Ark.  31.  See  further  as  to  the  pro- 
visions of  the  Arkansas  Constitution, 
ante  §  1366. 

Illinois.  In  Chicago  v.  Lamed,  34  HI. 
203,  the  constitutionality  in  this  State 
of  a  charter  provision  authorizing  an 
assessment  bv  frontage  came  before 
the  court,  and  the  court  declared  that 
the  principles  of  uniformity  and  equal- 
ity of  taxation  applied  to  local  as  well 
as  to  general  taxes,  to  special  assess- 
ments as  well  as  to  taxes,  and  that  a 
special  assessment  for  street  pavine  on 
the  baas  of  frontage  was  mvalid  as 
being  neither  equal  nor  uniform.  The 
court  held  that  such  assessments  could 
only  be  made  by  assessing  to  each  lot 
the  special  benefits  it  derived  from  the 
improvement.  See  also  to  the  same 
effect,  Ottawa  v.  Spencer,  40  III.  211; 
St.  John  V.  East  St.  Louis,  50  111.  92. 
But  the  ConstituHon  of  1870^  art.  ix, 
§  9,  authorizes  the  le^pdature  to  confer 
power  upon  cities,  towns,  and  villages 
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an  exercise  of  the  taxing  power  requires  that  the  basis  of  apportion- 
ment upon  the  property  subjected  to  assessment  shall  be  uniform.^ 


"to  make  local  improvements  by 
special  assessment,  or  by  special  tax- 
ation of  contiguous  property,  or  other- 
wise." By  virtue  of  this  provision 
assessments  by  frontage  are  now  con- 
stitutional. See  posty  §  1438|  where  the 
provisions  of  the  Constitution  of  lUinois 
are  fuUy  discussed. 

Colorado,  In  Palmer  v.  Wa3r,  6  Colo. 
106,  it  was  held  that  the  constitutional 
provision  requiring  equality  and  uni- 
formity  in  taxation  was  applicable  to 
special  assessments  and  precluded  an 
assessment  according  to  benefits.  See, 
to  the  same  effect,  Wilson  v,  Chilcott, 
12  Colo.  600;  In  re  House  Resolutions, 
15  Colo.  598.  But  these  cases  were 
overruled  in  Denver  v.  Knowles,  17 
Colo.  204. 

Tennessee.  The  Supreme  Court  of 
this  State  approved  the  principles  laid 
down  in  the  case  of  Chicago  v.^Lamed, 
34  111.  203,  cited  supra^  and  held  that 
local  assessments  were  included  in  the 
provisions  of  the  Constitution  re- 
(juiiing  all  property  to  be  taxed  accord- 
ing to  its  value,  and  therefore  that  it 
was  beyond  the  power  of  the  legis- 
lature to  authorize  a  municipality  to 
pave  its  streets  and  charge  the  cost 
thereof  on  the  adjoining  lots  in  pro- 


portion to  their  respective  fronts.  Mc- 
Bean  v.  Chandler,  9  Heisk.  (Tenn.)  349. 
Two  previous  cases  where  sidewalk 
assessments  were  sustained  were  dis- 
tinguished on  the  ground  that  they 
involved    the   exercise   of   the   police 

g)wer.  See  Franklin  v,  Maberry,  6 
umph.  (Tenn.)  368;  Washington  v. 
Nashville,  1  Swan  (Tenn.),  177.  But 
in  Arnold  v.  Knoxville,  115  Tenn.  195, 
the  court  reviewed  its  previous  decis- 
ionSj  and  overruling  them,  held  that  a 
statute  which  provides  for  the  creation 
of  improvement  districts  by  a  munici- 
pality within  its  corporate  limits  and 
for  special  assessments  upon  the  pro- 
perty lying  therein,  is  valid  and  con- 
stitutional, the  constitutional  require- 
ment (art.  ii.  §  28)  that  all  property 
be  taxed  according  to  value  equally  and 
uniformlv  throughout  the  State  and 
(art.  ii.  §  29)  th^t  the  legislature  may 
authorize  the  several  counties^  &c.  to 
impose  taxes  for  their  respective  pur- 
poses and  according  to  value  upon  the 
grinciples  established  in  regard  to 
tate  legislation,  being  applicable  only 
to  taxes  property  so  callea  and  having 
no  application  to  special  assessments 
for  local  purposes. 
California.    In  People  v.  McCreeiy, 


^  See  Detroit  v.  Daly,  68  Mich. 
603;  State  v.  Ramsey  County  Dist. 
Ct.,  33  Minn.  295,  306;  Noonan  v, 
Stillwater,  33  Minn.  198.  See  posty 
§  1442.  In  People  v.  Lynch,  51  Cal. 
15,  it  was  held  that  in  assessments 
for  local  improvements,  the  apportion- 
ment must  be  uniform,  and  if  it  is  not 
made  so,  the  legislature  cannot  vali- 
date it. 

The  lUinms  Constitution  of  1870 
(art.  ix.  §  9)  having  authorized  the  legis- 
lature to  confer  upon  municipalities  the 
power  to  make  local  improvements  by 
special  assessments,  or  by  special  tax- 
ation of  contiguous  property,  the  Su- 
preme Court  of  Illinois  has  neld  that 
under  the  system  so  authorized,  some 
property  cannot  be  assessed  for  an 
improvement  on  the  basLs  of  the  bene- 
fit received  by  it,  whilst  other  property 
is  assessed  for  the  same  improvement 
in  proportion  to  frontage.  Kuehner 
t'.  Freeport,  143  111.  92.  See  also 
Ware  v.  Jerseyville,  158  111.  234;  Davis  v. 
Litchfield,  145  III.  313.  See  post,  §  1439. 


A  legislative  enactment  in  Kentucky 
incorporated  a  small  suburban  commu- 
nity m  the  vicinity  of  a  city,  called 
"Tlie  District  of  Highlandfe,"  and 
authorized  its  trustees  ^  grade  and 
pave,  or  macadamize  with  rode  or 
gravel,  any  public  road  passing  through 
or  into  said  district,  within  me  limits 
thereof;  and,  with  the  assent  of  two- 
thirds  of  the  owners  of  the  real  estate, 
through  which  any  such  road  may  pass, 
to  levy  special  taxes  on  such  reaS  es- 
tate, to  pay  for  such  grading  and 
paving  or  macadamizing.^'  It  was 
held  that  the  act  was  constitutional, 
and  that  a  levy  of  a  tax,  upon  petition 
of  the  requisite  number  of  landownprs, 
on  the  land  abuttine  the  roads  improved, 
rated  by  the  numoer  of  acres  of  each 
owner's  tract,  approached  equality  as 
nearly  as  specific  taxation  might  be 
expected  to  do,  and  hence  coiHd  not 
be  adjudged  unconstitutional  for  un- 
just inequality.  Malchus  v.  HigfaJanda 
Dist.,  4  Bush  (Ky.),  547. 
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Upon  similar  principles,  constitutional  provisions  which  place  a 
limit  upon  municipal  "taxation"  have  no  application  to  and  do 
not  affect  the  power  of  the  municipality  to  make  improvements  by 
special  assessment^ 

§  1434.  Oreation  of  Tazinff  DiBtricts;  New  Jersey. — Although 
the  great  weight  of  authority  and  the  almost  uniform  course  of  de- 
cision is  to  the  effect  that  in  the  absence  of  any  constitutional  re- 
striction or  limitation  upon  the  legislative  power,  the  legislature  may 
create  a  tarring  district  wiihovt  regard  to  any  existing  'political  or  mvr 
nicipal  division  of  the  State,  and  may  impose  upon  the  taxing  dis- 
trict so  created  the  cost  of  a  public  improvement  or  expenditure, 


34  Cal.  432,  it  was  held  that  the  power 
of  the  le^Iature  over  the  whole  sub- 
ject of  taxation,  including  the  property 
to  be  charged,  the  amount  of  the  tax. 
the  mode  of  lev>dng,  assessing,  ana 
collecting  it,  &c.,  is  as  ample  as  over 
any  other  matter  that  is  a  proper  sub- 
ject of  legislative  action.  The  pro- 
visions of  §  13,  art.  5d.  of  the  Constitu- 
tion are  limitations,  and  not  grants  of 
power;  but  as  limitations  they  are, 
according  to  their  terms,  mandatory 
upon  the  legislature.  And  it  is  also 
held:  first,  by  the  words  "all  property 
in  this  State"  is  meant  all  pnvate 
property,  or  all  property  other  than 
that  belonging  to  the  United  States  or 
this  State,  or  that  which  is  public  prop- 
erty; second,  that  the  woros  "taxation 
shall  be  equal  and  uniform  through- 
out the  State"  relate  to  taxation  of 
property,  and  that  the  legislature  has 
no  power  to  exempt  any  private  prop- 
erty in  this  State  from  taxation;  and 
third,  that  the  rate  of  taxation  on 
property  for  State  purposes  shall  be 
uniform  throu^out  the  State.    Peo- 

§le  V.  Coleman,  4  Cal.  46,  and  High  v, 
hoemaker,  22  Cal.  363,  so  far  as  in 
conflict  herewith /are  overruled.  Doyle 
V.  Austm,  47  Cal.  353,  360.  In  People 
V,  Lynch,  51  Cal.  15,  it  was  held  that  in 
assessments  for  local  improvements 
the  apportionment  must  be  uniform, 
and  if  it  is  not,  and  is  not  made  so,  the 
le^ature  cannot  validate  it.  A  charge 
imposed  on  aU  the  property,  personal 
as  well  as  real,  of  a  designated  district 
to  construct  levees  therein  is  a  tox  and  not 
an  (issessmentj  and  is  not  invalid  on  the 
nound  that  it  is  not  equal  and  uniform. 
People  ».  Whyler,  41  Cal.  351;  Desty, 
Taxation,  176,  177. 
If  a  street  is  opened  in  a  city,  and  to 


pay  for  the  land  taken,  and  the  dam- 
ages to  improvements  thereon  or  adja- 
cent thereto,  and  injured  thereby,  and 
all  other  e:q)enses,  bonds  are  issued; 
and  to  pay  the  same  and  the  interest 
thereon,  an  annual  percentase  is  di- 
rected to  be  levied  on  the  lots  benefited 
thereby,  which  percentage  is  upon  the 
enhanced  value  of  the  lots,  as  nxed  by 
a  board  of  public  works,  this  imposition 
is  an  assessment,  and  not  a  tax.  In 
such  case  the  interest  to  accrue  on  the 
bonds,  and  the  discount  suffered  in 
converting  them  into  cash,  are  inci- 
dental expenses,  and  the  property  bene- 
fited is  only  charged  with  the  cost  of 
the  improvement.  Doyle  v,  Austin, 
47  Cal.  353.  See  and  compare  Kohler 
V.  Guttenberg,  38  N.  J.  L.  419;  Baker  v. 
Elizabeth,  37  N.  J.  L.  142. 

^  Birmingham  v.  Klein,  89  Ala.  461; 
Barber  Asphalt  Pav.  Co.  v.  Gogreve, 
41  La.  An.  251,  263,  264;  Munson  ». 
Atchafalaya  Basin  Levee  Dist.,  43 
La.  An.  15,  26;  Farrar  v.  St.  Louis, 
80  Mo.  379;  Lamar  Water  &  E.  L. 
Co.  V,  Lamar,  128  Mo.  188,  218; 
Kansas  City  v.  Bacon,  147  Mo.  259; 
Austin  V.  Nalle,  102  Tex.  536.  The 
provision  of  the  Constitution  of  Texas 
that  the  legislature  shall  not  levy 
taxes  "except  to  raise  revenue  for  the 
economical  administration  of  the  gov- 
ernment in  which  may  be  included 
the  following  purposes  (enumerating 
them),  does  not  affect  or  limit  the  power 
of  the  legislature  to  authorize  munici- 
palities to  make  street  improvements 
by  special  assessment.  Storrie  v.  Hous- 
ton City  St.  R.  Co.,  92  Tex.  129;  Stor- 
rie V,  Woessner  (Tex.  Civ.  App.),  47 
S.  W.  Rep.  837;  aff'd  (Tex.)  51  S.  W. 
Rep.   1132. 
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this  view  has  not  been  acquiesced  in  by  the  courts  of  New  Jersey. 
In  that  State  it  is  held  that  although  the  cost  of  a  public  improve- 
ment may  be  imposed  on  particular  property  to  the  extent  to  which 
such  property  is  specially  benefited,  any  special  burden  beyond  that 

special  benefit  is  illegal,  and  is  a  taking  of  property  for  public  use 
without  compensation/    From  the  rule  thus  adopted  by  the  courts 

^  Tidewater  Co.  v.  Coster,  18  N.  J.  Errors  and  Appeals  as  follows:  "There 

Eq.  518;  aif's  18  N.  J.  Eq.  55;  Sigler  v,  is  nothing  in  the  Constitution  of  this 

Puller,  34  N.  J.  L.  227,  229;  Morris  State  that  requires  that  all  property  in 

&  E.  K.  Co.  V.  Jersey  City,  36  N.  J,  L.  the  State,  or  m  any  particular  subdLvi- 

56:  Hoboken  Land  &  Imp.  Co.  v.  Ho-  sion  of  the  State,  must  be  embraced  in 

boken,  36  N.  J.   L.  540;  Passaic  v.  the  operation  of  every  law  levying  a 

Delaware,  L.  &  W.  R.  Co.,  37  N.  J.  L.  tax.    That  the  effect  of  such  laws  may 

538;  New  Brunswick   Rubber  Co.  v,  not  extend  beyond  certain  prescribed 

New  Brunswick  St.  Com'rs,  38  N.  J.  L.  limits,  is  perfectly  indisputable.    It  is 

100;  Peckham  v.  Newark,  43  N.  J.  L.  upon  this  principle  that  taxes  raised  in 

576,  578;  Kean  v.  DriaES  Drainage  Co.,  counties,  townships,  and  cities  are  vin- 

45  N.  J.  L.  91;  New  York  &  G.  L.  R.  dicated.    But  while  it  is  thus  clear  that 

Co.  V,  Kearney,  55  N.  J.  L.  463;  Mere-  the  burthen  of  a  particular  tax  may  be 

dith  V,  Perth  Amboy,  63  N.  J.  L.  520;  placed  on  any  pohtical  district  to  whose 

Borton  v,  Camden,  65  N.  J.  L.  511;  benefit  such  tax  is  to  enure,  it  seems  to 

Van  Wagoner  v.  Paterson,  67  N.  J.  L.  me  it  is  equally  clear  that,  when  such 

455,  459;  Doughten  v,  Camden,  72  burthen  is  sought  to  be  imposed  on 

N.  J.  L.  451,  454.    See  also  Butler  v,  particular  lands,  not  in  themselves  con- 

Keyport,  64  N.  J.  L.  181.    In  Tidewater  stituting  a  political  subdiviaon  of  the 

Co.  V.  Coster,  18  N.  J.  Eq.  518,  aff'g  18  State,  we  at  once  approach  the  line 

N.  J.  Eq.  55,  a  corporation  was  by  statute  which  is  the  boundary  between  acta 

BMihomed  to  reclaim  certain  marsh  lands,  of  taxation  and  acts  of  confiscation, 

and  the  statute  imposed  the  whole  ex-  I  think  it  impossible  to  assert,  with 

Cise  thereof  upon  the  owners  of  the  the  least  show  of  reason,  that  the  legis- 
ds  reclaimed.  The  court  held  that  lative  ri^ht  to  select  the  subject  of 
the  cost  of  a  pubhc  improvement  might  taxation  is  not  a  limited  right.  ...  It 
be  imposed  upon  particular  property  follows,  then,  that  these  local  assess- 
only  to  the  extent  to  which  such  prop-  ments  are  justifiable  on  the  ground 
erty  was  specially  benefited;  that  any  above,  that  the  locality  is  especially 
other  special  burden  beyond  that  to  be  benefited  by  the  outlav  of  the 
measure  was  illegal;  and  that  as  the  money  to  be  raised.  Unless  this  is  the 
entire  cost  of  the  improvement  in  case  no  reason  can  be  assigned  why  the 
ciuestion  was  imposed  on  the  lands  tax  is  not  general.  An  assessment 
improved,  whether  benefited  to  that  laid  on  property  along  a  city  street  for 
extent  or  not,  the  statute  was  unoon-  an  improvement  made  in  another  street, 
stitutional.  ii>  a  distant  part  of  the  same  city, 
The  principles  of  this  decision  were  would  be  universaUy  condenmed,  both 
applied  in  Aeens  v.  Newark,  37  N.  J.  L.  on  moral  and  legal  grounds.  And  yet 
415, 421,  rev^g  35  N.  J.  L.  168,  referred  there  is  no  difference  between  such  an 
to  vostj  §  1435.  In  that  case  a  statute  extortion  and  the  requisition  upon  a 
autnonzed  the  assessment  of  two-thirds  landowner  to  pay  for  a  public  improve- 
of  the  expense  of  paving  the  roadbed  ment  over  and  above  the  exceptive 
of  a  city  street  upon  the  property  abut-  benefit  received  by  him.  It  is  true 
ting  on  the  street  and  the  remaining  that  the  power  of  taxing  is  one  of  the 
one-third  thereof  on  the  public  at  large,  high  and  indispensable  prerogatives  of 
It  was  held  that  as  the  statute  sub-  the  government,  and  it  can  be  only  in 
jected  the  property  to  liability  for  two-  cases  free  from  all  doubt  that  its  exer- 
thirds  of  the  expense  without  regaid  cise  can  be  declared  by  the  courts  to  be 
to  the  question  whether  it  was  ben^ted  illegal.  But  such  a  case,  if  it  can  ever 
to  that  extent,  the  act  was  unconsti-  arise,  is  certainly  presented  when  a 
tutional.  In  this  case,  BeasUy,  C.  J.,  property  is  spedfiea,  out  of  which  a 
explained  the  doctrine  of  the  Court  ot  public  improvement  is  to  be  paid  for 
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it  resulted  that  if  all  the  property  subject  to  special  assessment  was 
not  benefited  in  the  aggregate  to  the  extent  of  the  total  cost  of  the 
improvement^  the  surplus  over  the  aggregate  of  the  special  benefits, 
of  necessity  had  to  be  defrayed  from  some  other  source,  which  was 
naturally  by  general  taxation.  In  determining  in  what  manner  the 
power  of  general  taxation  for  this  surplus  might  be  exercised,  the 
court  resorted  to  the  general  principle  that  the  political  or  municipal 
entity  as  an  entirety  should  be  taxed  for  that  purpose,  and  that  the 
legislature  had  no  power  to  impose  a  general  tax  upon  any  territory 
less  than  a  recognized  political  or  municipal  division  of  the  State. 
Thus  taxes  for  State  purposes  must  be  imposed  upon  the  State  at 
large;  similarly,  taxes  for  county  purposes  must  be  imposed  upon 
the  entire  county,  and  so  on  for  the  lesser  divisions  of  the  State.^ 


in  excess  of  the  value  specially  im- 
parted to  it  by  such  improvement. 
As  to  such  excess  I  cannot  distinguish 
an  act  exacting  its  payment  from  the 
exercise  of  the  power  of  eminent  do- 
main. In  case  of  taxation  the  citizen 
pays  his  quota  of  the  common  burthen; 
when  his  land  is  sequestered  for  the 
public  use  he  contributes  more  than 
such  quota,  and  this  is  the  distinction 
between  the  effect  of.  the  exercise  of 
the  taxing  power  and  that  of  eminent 
domain.  When,  then,  the  overplus 
beyond  benefits  from  these  local  im- 
provements is  laid  upon  a  few  land- 
owners, such  citizens,  with  respect  to 
such  overplus,  are  required  to  defray 
more  than  their  share  of  the  public 
outJay,  and  the  coercive  act  is  not 
within  the  proper  scope  of  the  power 
to  tax." 

In  Bogert  v.  Elizabeth.  27  N.  J.  Eq. 
568,  569,  which  involved  the  validity 
of  a  provision  in  the  charter  of  a  city 
directmg  the  whole  cost  of  special  iim- 
prooemerUs  to  be  put  on  the  propertv 
on  ^le  line  of  the  street  opposite  such 
improvements,  the  assessments  to  be 
mtuie  in  a  just  and  equitable  manner 
bjr  the  common  city  council,  the  court 
said:  ''The  sum  of  the  expense  is 
ordered  to  be  put  on  certain  designated 
I>roperty,  without  regard  to  the  propor- 
tion of  benefit  it  has  received  from  the 
improvement.  The  direction  is  per- 
fectly clear;  the  entire  burthen  is  to  be 
borne  by  the  land  along  the  line  of  the 
improvement,  and  the  ratio  of  distri- 
bution among  the  respective  lots  is 
kit  to  the  judgment  of  the  common 
ooimcil.  Such  power,  according  to 
\eff^  ruka  now  at  rest  in  this  State 


cannot  be  executed.  The  whole  clause 
is  nugatory  and  void,  and  all  proceed- 
ings imder  it  are  not  mere  irregularities 
but  are  nullities." 

»  In  Baldwin  v.  Puller,  39  N.  J.  L. 
576.  683,  aff'd  40  N.  J.  L.  615,  a  statute 
autnorized  the  formation  of  lamp 
districts  for  lighting  purposes  in  towns 
of  Essex  Countv,  and  directed  that 
the  expense  of  the  lamps  and  of  tiieir 
maintenance  should  be  collected,  on^' 
half  from  all  the  property  in  the  d^trict, 
and  one-half  from  the  lands  abutting 
on  the  lighted  road  in  proportion  to 
frontage.  It  was  held  that  Uie  statute 
was  imconstitutional.  VanSyckel,  J., 
who  delivered  the  opinion  of  the 
Supreme  Covirt,  after  referring  to  the 
cases  laying  down  the  rule  that  no 
property  can  be  subjected  to  special 
assessment  for  an  unprovement  in 
excess  of  the  benefit  derived  from  the 
improvement  by  the  particular  prop- 
erty, pointed  out  that  natural  equity 
required  that  State  taxes  should  be 
assessed  upon  all  the  property  within 
the  State  and  so  on  as  to  county,  town, 
and  municipal  taxes.  He  added,  "I 
think  the  true  rule  deducible  from 
sound  reason  is  that  legitimate  taxation 
is  limited  to  the  imposing  of  burdens, 
like  those  in  question^  so  far  as  they 
are  for  the  public  benefit,  upon  the  per- 
sons or  property  within  the  political 
district  possessing  powers  of  local  gov- 
ernment, so  that  the  exactions  are 
distributed  over  the  entire  territory 
upon  the  rule  of  uniformity."  The 
Court  of  Errors  and  Appeals  afiSrmed 
the  decision  of  the  ^pieme  Court 
without  opinion. 
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It  has  also  been  held  that  the  del^ation  of  the  power  of  general 
taxation  must  be  to  a  political  district  of  the  State  organized  for, 
and  exercising  functions  of  local  government* 

Following  from  these  principles,  it  is  now  declared  to  be  the 
settled  rule  in  New  Jersey  that  the  legislature  can  delegate  the  tax- 
ing power  as  distinguished  from  the  power  to  levy  a  special  assess- 
ment only  to  political  districts  of  the  State,  i,  e,,  to  counties,  towns, 
cities,  and  other  municipal  corporations  having  a  recognized  and 
definite  existence  for  local  government  purposes  under  the  policy 
of  the  State,  to  be  exercised  within  their  respective  limits,  and  that 

*  In  Lydecker  V.  Englewood  Drainage 
Com'ra.,  41  N.  J.  L.  154.  156,  a  statute 
designated  a  portion  of  the  township 
of  Ekiglewood  as  the  "sewerage, 
drainage,  and  water  district  of  the 
township  of  Englewood,"  dividing  it 
into  three  sections.  It  constituted  a 
board  of  seven  commissioners,  two  to 
be  residents  and  freeholders  in  each 
section,  and  one  to  be  a  resident  free- 
holder in  the  township  of  Englewood. 
who  were  to  be  elected  by  the  male  and 
female  resident  landowners  within  the 
district.  This  board  was  to  prepare 
plans  and  estimates  for  sewers,  and 
upon  approval  of  the  plans  and  of  the 
issuing  of  bonds  by  a  vote  of  the  free- 
holders of  the  district,  to  build  the 
sewers  and  issue  the  bonds  therefor. 
These  bonds  were  to  be  a  charge  upon 
all  the  real  estate  in  the  district,  and 
were  to  be  met  by  a  tax  upon  such  real 
estate.  It  was  held  that  the  statute 
was  unconstitutional,  as  the  body  to 
which  it  delegated  the  power  of  tax- 
ation was  not  a  political  district  of 
the  State  organizea  for  and  exercising 
functions  of  local  ^vemment.  Dixon, 
J.,  said:  ''The  political  divisions  of  the 
State  are  those  which  are  formed  for 
the  more  effectual  or  convenient  exer- 
cise of  police  power  within  the  par- 
ticular localities.  Originally,  counties 
and  townships,  in  which  a  uniform 
State  policy  is  observable,  composed 
this  class  sJmost  or  quite  exclusively. 
Then,  as  population  became  denser  in 
certain  places,  and  there  was  added  to 
this  common  design  a  speciU  necessity 
for  local  government  different  from 
that  proper  to  more  rural  districts, 
villages,  towns,  and  cities  were  consti- 
tuted, and  as  these  were  separated  by 
their  charters  of  incorporation  from 
the  townships  of  which  tney  had  before 
been  part,  and  absorbed  their  functions, 
they  also  became  political  divisions. 


In  these  institutions  therefore  must 
be  discovered  the  essential  character- 
istics of  their  class,  and  they  will  be 
such  common  and  prominent  features 
as  have  coexisted  with  these  organi- 
zations throughout  their  history^  and 
are  not  possessed  by  other  bodies  of 
legislative  creation  which  stand  outside 
of  the  same  category.  These  dis- 
tinctive marks  are,  1  think,  that  they 
embrace  a  certain  territory  and  its 
inhabitants,  organized  for  the  public 
advantage,  and  not  in  the  interest  of 
particular  individuals  or  classes  j  that 
their  chief  design  is  the  exercise  of 
governmental  functions,  and  that  to 
the  electors  residing  within  each  is,  to 
some  extent,  committed  the  power  of 
local  government,  to  be  wielded^  either 
mediately  or  immediately,  within  their 
territory,  for  the  peculiar  benefit  of 
the  people  there  residing.  Bodies 
so  constituted  are  not  merely  creatures 
of  the  State,  but  parts  of  it,  exertine 
the  powers  with  which  they  are  vested 
for  the  promotion  of  these  leading 
purposes  which  they  were  intended 
to  accomplish  and  according  to  the 
spirit  which  actuates  our  republican 
system."  But  the  legislature  may, 
without  regard  to  special  benefits, 
create  a  taxing  distnct  for  special 
purposes  out  of  part  of  an  existing 
political  district,  provided  such  part  is 
made  a  pohtical  district  with  appro- 

Sriate  powers  of  local  government. 
IcLaughlin  v,  Newark,  57  N.  J.  L. 
298;  Street  Lighting  Dist.  No.  1  ». 
Drummond,  63  N.  J.  L.  493.  An 
improvement  commission  created  by 
the  legislature,  with  power  to  levy  a 
tax  within  certain  limits,  is  held  to  be 
a  political  corporation,  and  the  tax 
levied  by  it  not  void  because  made 
upon  territory  less  than  a  political 
district.  State  t;.  Hackensack  Impr. 
Com.,  46  N.  J.  L.  113. 


Digitized  by  V:rOOQlC 


§  1434  SPECIAL  ASSESSBiEMTS  2509 

the  legislature  may  not  create  a  taxing  district  which  is  not  co- 
terminous with  a  political  district.^ 

*  Lydecker  v,  Englewood  Drainage  nicipalities.     Within   the   district,   in 

Com're,  41  N.  J.  L.  154;  Society  for  addition   to   ordinary  pollution  inevi- 

Establiahing   Manufactures   v.    Pater-  tably  incident  to  the  existence  of  a 

son,  42  N.  J.  L.  615,  618;  Vreeland  v.  dense  population  located  upon  territory 

Jersey  City,  43  N.  J.  L.  135,  137;  Mor-  naturally  draining  into  the  river,  the 

gan  V.  Elizabeth,  44  N.  J.  L.  571;  Kean  cities   of    Paterson,    Passaic,    Orange, 

V,  Driggs  Drainage  Co.,  45  N.  J.  L.  91;  East  Orange,  and  Newark  maintained 

Auryansen  v.  Hackensack  Imp.  Com'n,  ff;^stems    oi    municipal   sewers   which 

45  N.  J.  L.  113;  Taylor  v.  smith,  50  cuscharsed  their  outflow  into  the  river. 

N.  J.  L.  101 ;  Peck  v,  Raritan,  52  N.  J.  The  other  municioalities  within   the 

L.  319:  Carter  v.  Wade,  59  N.  J.  L.  119;  district   contributed   pollution  in   the 

Howell  V.  Millville,  60  N.  J.  L.   95,  97;  same  manner  to  an  extent  approxi- 

Smith  V.  HowelL  60  N.  J.  L.  384;  Van  mately  mioportionate  to  their  popu- 

Cleve  V.  Passaic  Valley  Sewerage  Com'n,  lation.    The  fiscal  scheme  of  the  act 

71  N.  J.  L.  574,  rev'g  71  N.  J.  L.  183.  was  that  the  expense  of  the  construc- 

The  legislature  cannot  authorize  tion  of  the  sewerage  system  should  be 
the  oonunon  council  of  a  city  to  estab-  charged  upon  **  all  persons  and  property 
lish  a  taxing  district  within  the  city  in  the  municipalities  or  taxing  districts 
narrower  in  extent  than  the  cUy  limits,  lying  in  whole  or  in  part  within  said 
Hence,  it  was  held  that  a  statute  which  sewerage  district."  The  sewerage 
authorized  the  city  coimcil  to  establish  commissioners  were  required  each 
within  the  city  a  lamp  district  upon  year  to  ascertain  the  money  necessary 
which  might  be  assessed  taxes  for  to  be  raised  for  the  payment  of  the  in- 
lighting  streets,  improving  parks,  con-  terest  upon  bonds  issued  for  the  esti- 
structin^  cross-walks,  the  support  of  mated  cost  of  the  work  and  other 
the  pohce  and  fire  departments,  and  indebtedness,  and  for  sinking  fund 
for  water  supply  purposes,  was  un-  charges,  and  to  apportion  the  same 
constitutional.  Morgan  v,  Elizabeth,  among  the  respective  municip)alities  and 
44  N.  J.  L.  571.  taxing  districts  lying  in  whole  or  in 

Passiac  Valley  Sewerage  Case,  In  part  within  the  sewerage  district  in 
the  important  case  of  Van  Cleve  v.  such  proportion  as  the  taxable  ratables 
Passaic  Valley  Sewerage  Com'n,  71  within  so  much  of  said  municipality 
N.  J.  L.  574,  rev'g  71  N.  J.  L.  183,  the  or  taxing  district  as  is  embrfiMsed  within 
Court  of  Errors  and  Appeals  held  that  the  sewerage  district,  bears  to  the 
the  fact  that  the  taxing  area  is  smaller  total  amount  of  taxable  ratables  within 
in  extent  than  the  political  district  is  the  whole  sewerage  district.  They 
not  controlling.  The  principle  upon  were  also  required  to  ascertain  the 
which  the  decisions  of  tne  New  Jersey  amount  necessary  to  be  raised  for 
courts  are  based  reauires  that  ihe  operating,  maintaining,  and  repairing 
district  to  be  taxed  shall  be  coterminous  the  works  and  plants  for  each  current 
with  a  district  to  which  some  right  of  fiscal  }rear,  and  to  apportion  the  money 
local  self-government  is  gioeUy  and  there-  so  estimated  to  be  necessary  among 
fore  is  equally  applicable  to  a  case  the  several  municip)ahties  or  taxing 
in  which  the  grant  of  governmental  districts  lying  in  whole  or  in  part 
power  does  not  extend  over  the  whole  within  the  sewerage  district,  according 
of  the  area  covered  by  the  delegated  to  the  amount  of  sewage  by  them 
power  of  taxation,  m  that  case,  a  respectively  delivered  or  discharged 
statute  for  the  creation  of  a  sewerage  into  any  sewers  or  other  receptacles 
district  for  the  relief  of  the  Passaic  provided  or  constructed  for  tne  re- 
River  from  pollution  from  sewage,  ception  thereof  by  .the  commissioners, 
which  provided  for  the  appointment  The  comnussionerswere  required  each 
of  commissioners  by  the  governor,  year  to  cause  a  tax  to  be  levied  and 
defined  their  powers  and  duties,  ana  assessed  upon  all  persons  and  property 
provided  for  tne  raising  and  expendi-  within  each  of  the  municipahties  and 
ture  of  the  necessary  monev,  was  held  taxing  districts  Ijring  in  whole  or  in 
to  be  unconstitutional.  The  sewerage  part  within  the  sewerage  district,  to 
district  comprised  parts  of  four  counties  certifv  to  the  tax  assessor,  taxing 
and  the  whole  or  parts  of  many  mu-  board.,  or  taxing  officer  of  each  munici- 
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§  1435  (760  a).  Same  Subject.  In  New  Jersey;  Ohange  of  Judicial 
Deciflion  and  its  Effect;  Agena'  Oase  and  the  Doctrine  it  established. 
—  The  course  of  decision  in  New  Jersey,  showing  the  practical 
workings  of  the  doctrine  that  the  cost  of  local  improvements  may 
be  wholly  assessed  upon  the  abutting  property,  and  the  effect  of 
judicial  decisions  afterwards  made  that  this  could  not  be  constitu- 
tionally done,  is  full  of  interest  and  instruction.  By  the  terms  of 
many  of  the  municipal  charters  of  that  State,  local  improvements 
were  to  be  paid  for  by  assessing  the  cost  in  full  on  the  lands  front- 
ing on  the  streets  improved.  This  method  of  providing  for  the  cost 
of  local  improvements  had  been  practised  in  former  years,  and  sus- 
tained, or  assumed  by  the  courts  of  the  State,  in  a  number  of  cases, 
to  be  correct^    Under  this  accepted  doctrine  some  of  the  cities 

pality  or  taxms  district  lying  within  government  is  essential  to  every  politi- 
the  sewerage  oistrict  the  amount  of  cal  district,  the  Court  of  Errors  and 
tax  required  to  be  levied,  assessed,  Appeals  held  that  as  the  act  authorized 
and  raised  in  each  of  the  respective  the  imposition  of  a  tax  for  the  puri- 
municipdities  and  taxing  districts,  fication  of  a  sewerage  district  estab- 
and  the  assessors,  taxing  Boards,  ana  lished  by  the  legislature  upon  an  area 
taxing  officers  were  reouired  to  assess  greater  in  extent  than  such  district,  and 
these  sums  upon  all  the  persons  and  as  neither  such  taxation  area  nor  such 
property  withm  the  respective  mimici-  sewerage  district  were  political  sub- 
palities  or  taxing  districts  liable  to  be  divisions  of  the  State,  the  statute  was 
assessed  for  State  or  county  taxes,  and  imconstitutional. 
the  tax  was  to  be  collected  by  the  same  The  New  Jersey  decisions  limiting, 
officers  at  the  same  time  and  in  the  as  above  shown,  me  taxing  powers  of 
same  manner  and  with  the  same  effect  the  legislature,  including  local  assess- 
as  State  and  county  taxes  were  re-  ments,  are  not  in  line  with  the  general 
quired  to  be  levied,  assessed,  and  col-  course  of  judicial  decisions  on  the 
lected.  It  was  made  the  dut;^  of  the  same  subjects  in  other  States  as  to 
disburdng  officer  of  each  municipality  the  plenary  scope  of  legislative  authoi^ 
or  taxing  district,  out  of  the  first  ity  (in  the  absence  of  special  consti- 
moneys  collected  and  not  required  tutionai  restriction,)  to  ascertain  the 
by  law  to  be  paid  to  the  county  public  burdens  and  who  and  what  shall 
collector  for  State  or  county  purposes.  Dear  these  burdens.  On  the  whole  the 
to  pay  to  the  treasurer  of  the  sewerage  general  view  ekewhere  taken  is  con- 
conunissioners  the  moneys  directed  by  sistent  with  soimd  lepal  principles  and 
the  commissioners  to  be  assessed,  levied,  in  its  practical  workmgs  has  much  to 
and  collected  in  such  municipality  or  recommend  it. 

sewerage  district.    The  act,  therefore,        ^  Paxson  t;.  Sweet,  16  N.  J.  Ea.  196: 

authorized  the  imposition  of  a  tax  for  Paterson  v.  Soc.  for  Encouraging  Useful 

the  purification  or  a  sewerage  district  Manuf.,  24  N.  J.  L.  385;   Martin   v. 

established  h}r  the  legislature  upon  an  Carron,  26  N.  J.  L.  228;  State  v.  Newark, 

area  greater  in  extent  than  such  dis-  27   N.  J.  L.  185,  193;  State  v.  New 

trict.    Moreover,    neither   the   taxing  Brunswick,  30  N.  J.  L.  395;  Stat«  o. 

area  nor  the  sewerage  district   were  Elizabeth,  30  N.  J.  L.  365;  Jersey  City 

political  divisions  of  the  State.    The  v.   Howeth,   30  N.   J.   L.   521,   529; 

prior  decisions   of   the   State   having  State  v.  Fuller,  34  N.  J.  L.  227;  Agens 

established  two  propositions  touching  v.  Newark,  35  N.  J.  L.  168;  Pudney  v. 

the  delegation  of  the  power  of  general  Passaic,  37  N.  J.  L.  65,  68;  State  v. 

taxation,  viz.,  (1)  that  the  legislature  Elizabeth,    40  N.  J.  L.  274 ;  euprOf 

can  delegate  the  taxing  power  only  to  §  1354,  note.    It  ought,  however,  to  be 

political  districts  of  the  State  to  be  remarked  that  the  question  as  to  the 

exercised  within  their  respective  limits;  validity  of  that  method  of  making  as- 

and  (2),  that  some  power  of  local  self-  sessments  for  local  improvements  had 
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of  New  Jersey  were  stimulated  to  make  extravagant  and  wholly 
unnecessary  improvements,  assessing  the  entire  cost  thereof  on  the 
lands  abutting  on  the  streets  improved;  issuing  their  own  bonds 
to  pay  the  cost,  and  looking  to  local  assessments  on  the  property 
improved  for  reimbursement.^  Litigation  and  consequent  delay 
ensued;  and  meanwhile  the  market  values  of  such  property  so 
declined  that  in  many  instances  it  was  not  worth,  or  would  not  sell 
for,  more  than  a  fraction  of  the  assessment  The  validity  of  assess- 
ing the  whole  cost  of  local  improvements  upon  the  adjoining  prop- 
erty was  under  these  circumstances  vigorously  assailed,  and  the 
subject  then  underwent,  perhaps  for  the  first  time  in  the  State,  the 
most  thorough  consideration.  The  result  was  that  the  Court  of 
Errors  and  Appeals,  in  1875,  held  that  an  assessment  of  the  cost  of 
a  local  improvement,  or  of  two-thirds  of  the  cost,  could  not  be  made, 
arbitrarily,  on  the  land  fronting  on  the  street  improved;  that  an 
assessment,  to  be  valid,  must  be  laid  proportionately  according  to 
the  benefits  conferred,  and  not  in  excess  thereof;  and  hence  that 
assessments  of  the  entire  cost  of  improvements  made  upon  adjoin- 
ing land  "  by  the  lineal  foot'*  or  otherwise,  without  regard  to  the  par- 
ticular benefit  each  lot  received,  were  unconstitutional  and  void.^ 

never  been  presented   to   the  courts  anticipation  of  the  collection  of  the 

of  the*  State  with  much  emphasis  for  assessments.    The  entire  cost  of  the 

decision.    In   1866   a  forcible   attack  improvements  was  assessed  on  the  land 

was  made  upon  the  method  of  assessing  fronting  on  the  improved  streets. 
the  entire  cost  of  local  improvements        >  Agens  v,  Newark,  37  N.  J.  L.  415. 

on  nei^boring  property  in  Massachu-  This  is  known  as  the  "Agens  case" 

setts;  but  the  court  traced  the  practice  and  arose  under  the  charter  of  Newark, 

back  to  the  year  1658,  and  declined  which    provided    for    assessing    two- 

to  disturb  a  long-settled  custom,  al-  thirds  of  the  cost  of  local  improvements 

though  it  might  be  shown  to  be  defeo-  on  adjoining  land,  —  the  remainder  to 

tive  as  a  theory.    Dorgan  v.  Boston,  be  paid  by  the  city  at  large.    The 

04  Mass.  223.    Three  years  later  the  charter    of    Elizabeth    required    the 

subject  was  discussed  at  great  length  entire  cost  to  be  assessed  on  the  land 

in  New  York,  but  the  Court  of  Appeals  "on  a  street  or  section  of  a  street  im- 

decided  to  adhere  to  the  customary  proved."    The  judges  themselves  fully 

method,  for  the  same  reason.    litch-  admit  that  Agens'  Case  changed  the 

field  V.  Vernon,  41  N.  Y.  123.  decisions  (see  40  N.  J.  L.  278,  279).     It 

^  This  was  notably  the  case  with  the  is  a  curious  fact  that  the  Agens  Case 

city  of  Elizabeth,  wnich,  shortly  after  was  argued  in  the   Coiut   of   Errors 

its  revised  charter  was  granted  m  1863  before  only  a  bare  quorum,  three  8u- 

(P.  L.  N.  J.,  1863,  c.  109),  commenced  preme   Court  judges   and   five    ''lay 

to  make  extensive  local  improvements,  judges,"  two  of  whom,  however,  were 

some  of  which  were  needed,  but  many  members  of  the  bar.    Two  Supreme 

of  which  were  merely  aids  to  real  estate  Court  judges  and  the  five  "lay  judges'' 

speculations.     Miles  of  wooden  pave-  voted  to  reverse  the  Supreme  Court, 

ments   were  laid  across  the  meadows  and  one  Supreme  Court  judge  dissented, 

and  through  the  woods  adjoining  the  37  N.  J.  L.  415,  426.    This  decision, 

built-up  portion  of  the  cit^;  city  bonds,  it   may  perhaps  be  safely  said,  has 

amounting  to  several  millions  of  dol-  always  been  regarded  by  nearly    ail 

lars.  were  issued  and  sold  to  obtain  the  Supreme  Court  judges  as  unwise, 

ready  money  to  pay  for  the  work,  in  even  although  soimd  in  principle.    It 
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§  1436.     Special     AssessmentB;     Front    Foot    Rule;     Fourteenth 
Amendment;  Norwood  v.  Baker.  —  Since  the  last  edition   of    this 

was  a  reversal  of  Judges  Depuej  Van  essary  expenses  for  municipal  and  other 

Syckd.  and   WoodhvU.    35  N.   J.   L.  purposes  during  the  current  year;  and 

168.    ("A^ens"   is  erroneou^  called  (4)  the  hif^est  rate  of  taxation  capable 

"Agurs"  m  that  report.)     Following  of  being  miposed  on  such  corporation 

the  " Agens  Case''  the  Court  of  Errors,  without  injury  to  the  interests  of  the 

in  1876,  in  the  case  of  Bogert  v.  "Elizar  creditors   of    the    corporation   whose 

beth,  27  N.  J.  Eq.  568,  held  that  the  claims  were  not  yet  due.    P.  L.  N.  J. 

method   of   making   assessments  pre-  1880,  p.  102;  Sup.  to  Rev.  Stats.  442. 

scribed  in  the  chartier  of  Elizabeth  was  The  second  section  of  the  act  declared, 

absolutely  void  from  beginmns  to  end.  that  it  should  not  be  lawful  to  require 

See  Borton  v.  Camden,  §5  N.  J.  L.  511.  any  municipal    corporation   by  mann 

The  result  of  the  delay,  accumi^tion  damus  to  raise  for  such  judgment,  in 
of  costs  and  interest,  depreciation  of  any  one  ^ear,  more  than  such  sum  as, 
the  market  values  of  property,  the  in  addition  to  the  amount  found  to 
clouding  of  titles,  and  of  tnese  decisions,  be  required  for  necessary  expenses  as 
was  ip^atly  to  embairass  some  munici-  aforesaid,  will  be  raised  in  sucn  munici- 
palities, and  wholly  to  disable  others  pal  corporation  by  imposing  the  high- 
to  pay  their  debts.  In  this  last  cate-  est  rate  of  taxation  as  determined  in 
gory  tell  the  city  of  Elizabeth.  After  the  manner  aforesaid,  and  any  sum 
the  decision  in  the  Agens  Case  the  ordered  to  be  raised  by  taxation  was 
legislature  passed  several  acts  for  re-  required  to  be  included  in  the  next  an- 
laying  the  assessments  in  a  oonstitu-  nual  tax  levy  for  such  municipal  cor- 
tional  manner,  but  by  the  time  thi-)  poration.  Aovision  was  also  made  for 
could  be  done  the  market  value  of  the  distributing  the  fund  raised  under  the 
delinquent  land  had  almost  disappeared,  act,  and  consolidating  applications  for 
and  the  remedy  was  ineffectual.  Re-  writs  of  mandamus.  This  supplement 
sort  to  general  taxation  was  therefore  to  the  mandamus  act  of  1880  was  hdd 
necessary.  By  1879  it  would  have  to  he  invalid  as  to  creditors  whose  dtbts 
required  annual  taxation  at  the  rate  had  been  contracted  prior  to  its  passage. 
of  six  per  cent  to  meet  the  city's  obli-  Mimday  v.  Rahway,  43  N.  J.  L.  338. 
gations  for  i^interest  and  current  ex-  In  1883,  all  efforts  to  adjust  the  debt 
penses.  Of  course  no  such  burden  of  Elizabeth  having  failed,  an  attempt 
could  be  borne.  The  result  was  that  was  made  to  enforce  payment  of  tne 
the  leKislature  attempted  to  relieve  tJie  judgments  against  the  city,  amounting 
municipality  (see  act  1878,  P.  L.  N.  J.  to  about  $2,000,000,  by  compelling 
p.  182),  by  changing  the  method  of  theboardof  assessment  to  levy  a  spediu 
enforcing  judgments  against  the  city;  tax  for  that  purpose,  under  the  act  of 
which  was  sustained  in  Gabler  v.  Eliz-  1878,  mentioned  aoove.  Thereupon 
abeth,  42  N.  J.  L.  79.  the   members  of  the  board  resigned. 

Act  of  1880,    In  view  of  the  insol-  In  this  emergency,  which  had  to  be  met 

vent  condition  of  the  cities  of  Eliz-  and  dealt  with,  the  legislature,  in  1884, 

abeth  and  Rahway,  a  supplement  to  doubtless  at  tne  instance  of  the  city, 

the  act  to  regulate  proceedings  upon  passed  two  acts,  which,  as  they  are 

application  for  writs  of  mandamus,  was  novel  in  their  provisions  and  as  the 

passed  in  the  year  1880.    By  that  sup-  principal  act  was,  &t  least  at  first,  sus- 

plement  the  Supreme  Court  was  di-  tained  by  the  highest  courts  of  the 

rected,  whenever  application  was  made  State,  we  have  thought  it  worth  while 

for  a  writ  of  mandamus  to  compel  a  to  state  the  substance  of  them  with 

municipality  to  pay  a  judgment,  to  some  fulness. 

take  testimony  in  order  to  ascertain  New  Jersey  Insolvent  Municipalities 
and  determine:  (1)  The  total  indebted-  Relirf  Acts,  One  of  these  acts  gave 
ness  of  such  municipal  corporation,  the  the  county  board  of  assessors  power, 
time  when  pavable,  and  the  rate  of  in-  in  case  of  vacancy  in  the  office  of  as- 
terest  payable  thereon;  (2)  the  real  sessor  or  bouxi  of  assessors  in  any  town- 
value  for  purposes  of  taxation  of  the  ship  or  dty,  to  appoint  a  committee 
taxable  property  within  such  corpora-  of  three  to  levy  the  State,  State  school, 
tion;  (3)  the  amount  required  to  be  and  county  taxes  therein.  P.  L.  N.  J. 
raised  within  such  corporation  for  nee-  1884,  p.  72;  Sup.  to  Rev.  985.    The 


Digitized  by  V:rOOQlC 


§  1436  SPECIAL  ASSESSMENTS  2513 

treatise  was  published,  the  Supreme  Court  of  the  United  States  has 
specifically  considered  the  question  whether  an  assessment  imposed 

other  act  was  entitled  "An  Act  to  pro-  tions  of  property  for  taxation,  or  that 
vide  for  and  secure  the  raising  of  reve-  said  taxes  had  not  been  levied  at  the 
nue  for  the  execution  of  the  public  time  required  by  law,  it  should  there- 
duties  of  maintaining  public  scnools,  upon  become  his  dutv  to  appoint  and 
greventing  the  destruction  of  property  conmiission  three  freeholders,  residents 
y  fire,  preserving  the  public  health,  of  such  municipality,  to  be  known  as 
supporting  the  poor,  maintaining  police,  Commissioners  of  Taxation,  whose 
and  keeping  the  highwavs  and  streets  duty  it  should  be,  "under  the  authority 
in  a  safe  condition  for  public  use,  within  of  said  Act,  to  levy  taxes  for  such  sums 
the  limits  of  incorporated  cities,  towns,  as  the^  should  deem  expedient  for  the 
and  municipalities  in  cases  where  the  following,  and  no  other  purposes :  1. 
local  or  municipal  authorities  or  officers  For  the  support  of  public  schools  and 
fail  to  provide  for  the  performance  of  the  repair  of  school-houses.  2.  For 
such  duties."  In  this  latter  act  it  was  protectmg  property  within  such  city, 
provided  that  wherever  in  any  dty,  town,  or  mumcipality  from  fire.  3. 
town,  or  municipalitv  the  local  boards  For  the  protection  and  maintenance 
or  officers  authorized  by  law  to  assess  of  the  public  health  within  such  city, 
and  levy  the  taxes  mentioned  in  the  town,  or  municipality.  4.  For  the 
title  to  the  act  should  not  be  in  exist-  maintenance  and  support  of  the  poor, 
ence  and  qualified  to  act,  at  the  time  5.  For  the  support  and  maintenance 
when  by  law  assessments  or  valuations  of  a  police  force  within  such  city,  town, 
of  taxable  property  may  be  commenced  or  municipality.  6.  For  keeping  the 
in  any  yefu\  or  whenever  such  local  highwayB  and  streets  within  the  Umits 
boards  or  officers  should,  for  any  cause  of  such  city,  town,  or  municipiUity  in  a 
whatever,  neglect  or  fail  to  commence*  safe  condition  for  public  use.  7.  For 
the  assessment  or  valuation  of  property  the  expenses  of  assessing  and  collecting 
for  the  purpose  of  taxation  for  the  the  taxes  levied  under  this  act,  and  in 
space  of  ten  days  after  the  time  fixed  addition  thereto  a  sum  to  meet  defi- 
by  law  when  taxes  become  a  lien  upon  ciendes  not  exceeding  ten  per  cent  of 
l^d  in  such  munidpality,  or  should  the  sums  required  to  oe  raised  for  the 
neglect  or  fail  to  levy  the  taxes  specified  above  statecf  purposes."  The  statute 
in  said  act  at  the  time  required  oy  law,  further  provided  that  ''aU  taxes  levied 
it  should  be  the  duty  of  the  governor  in  pursuance  of  this  act  shall  be  applied 
to  cause  a  notice  to  be  given  to  the  solely  to  the  purposes  for  which  they 
mayor  of  such  munidpality,  or  to  the  were  levied;  and  it  ^all  be  unlawful 
president  or  chairman  of  the  legislative  to  appropriate  or  use,  or  direct  or  order 
or  governing  body,  if  there  was  no  their  appropriation  or  use,  for  any 
mayor,  calling  attention  to  the  fact  other  purpose  or  purposes  whatever." 
that  tne  local  authorities,  boards,  or  And  it  was  further  provided  that  the 
officers  authorized  to  levy  such  taxes  taxes  levied  by  the  commissioners 
are  not  in  existence  and  qualified  to  should  be  collected,  paid  over,  distrib- 
act,  or  that  they  have  neglected  to  uted,  appropriated,  and  apportioned 
commence  the  assessment  or  valuation  pro  rata  among  tne  objects  therein 
of  property,  or  that  they  have  neglected  named,  and  expended  by  the  same 
or  railed  to  levy  said  taxes;  which  notice  officers  or  bodies,  and  in  the  same  man- 
should  further  state  that  unless  pro-  ner,  as  if  they  had  been  levied  by  the 
oeedings  be  duly  taken  to  make  the  boards  or  officers  whose  duty  it  was 
assessment  or  valuation  within  ten  under  existing  laws  to  levy  the  same; 
days  after  the  giving  of  the  notice,  the  and  it  was  further  provided  that  the 
governor  woulcf  appoint  commissioners  commissioners  and  all  officers,  boards, 
of  taxation  under  the  act  to  make  the  or  bodies  who  should  be  concerned  in 
assessment  and  levy  of  taxes  as  therein  the  collection,  holding,  disbursing,  pay- 
provided.  If  the  governor,  at  the  ing  over,  and  expending  or  directing 
expiration  of  ten  days  from  the  service  the  expenditure  of  the  taxes  or  the 
of  such  notice,  should  be  satisfied  proceeds  of  the  taxes  levied  in  pursuance 
that  the  vacancy  still  existed,  or  that  of  the  act,  should  be  for  all  purposes 
the  local  boards  or  officers  had  not  of  the  act,  and  as  respects  said  taxes 
commenced  the  assessment  of  valua-  and  their  proceeds,  the  officers  of  the 
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according  to  the  front  foot  rule,  without  a  hearing  as  to  the  benefits 
to  the  particular  property,  violates  the  provisions  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  against  dep- 
rivation of  property  without  due  process  of  law.  Although  previous 
decisions  of  the  Supreme  Court  had  sustained  assessments  upon  this 
basis,  yet  prior  to  the  case  of  Norwood  v.  Baker,*  there  had  not 
been  any  expression  of  opinion  or  express  ruling  on  the  question 
whether  a  special  assessment  for  an  improvement  can  be  imposed 
otherwise  than  upon  a  determination  that  the  particular  property 

State,  and  any  official  bonds  given,  or  Ck>ncurrently,  however,  with  the 
to  be  given  by  them,  should  enure  to  paaasjs^  of  the  statutes  to  protect  the 
the  benefit  of  the  State  as  well  as  to  city  from  its  creditors,  other  acts  were 
any  person  or  corporation  interested  passed  providing  for  the  compromise 
therem.  and  odjtLstment  of  the  debt.     In   the 

Under  this  statute  and  the  other  stat^  year  1881  (P.  L.  N.  J.  p.  127),  ''An 
utes  for  levying  State  and  county  taxes.  Act  in  relation  to  encumoered  cities'' 
the  city  of  Euzabeth  was  practically  was  passed,  whidi  recited  that  some 
enabled  to  obtain  money  for  all  neoes-  cities  of  the  State  were  enciunbefed 
sary  purposes,  without  at  the  same  with  debt  to  an  extent  in  excess  of  their 
time  being  required  to  assess  and  levy  ability  to  pay  the  interest  thereon, 
any  taxes  to  pay  any  of  its  outstanding  and  providme  for  a  declaration  of 
obugations.  No  litigation  arose  over  insolvency  to  be  made  by  the  govem- 
the  validity  of  the  act  providing  for  ing  body  of  the  city,  and  authorizing  a 
levying  State  and  county  taxes,  biU  settlement  to  be  made  by  agreement. 
creditors  of  the  city  assaued  the  other  Some  creditors  of  Elizabeth  expressed 
sUU-ute  from  two  directions.  One  ob-  their  willingness  to  reduce  the  amount 
tained  a  writ  of  oertiorarij  charging  that  of,  and  adjust,  their  claims;  but  others 
the  act  was  not  a  general  law  such  declined  to  do  so.  The  city,  however, 
as  the  Constitution  requires;  another  promulgated  a  plan  of  settlement,  ana 
applied  for  a  writ  of  mandamus  to  issued  adjustment  bonds  to  be  used  in 
compel  the  commissioners  to  levy  a  refunding  the  debt.  Li  order  to  raise 
tax  to  pay  his  judgment,  in  addition  money  to  pay  interest  on  the  new  bonds 
to  the  taxes  specific  in  tne  act.  The  issued  to  assenting  creditors,  an  act 
Supreme  Court,  however,  held,  in  the  was  passed  in  the  year  1885  (P.  L. 
case  of  Reid  v.  VTiley,  46  N.  J.  L.  473.  N.  J.  p.  75)  making  it  the  duty  of  the 
that  the  act  was  a  ^neral  law  ana  boards  or  officers  having  power  to  as- 


purxK)8e 

sioners  had  no  power  to  levy  taxes  to  of  securing  the  payment  of  the  in- 
pay  debts  of  the  city.  The  decisions  of  terest  and  principal  on  all  bonds  issued, 
the  Supreme  Court  in  these  cases  were  and  that  might  be  issued,  under  the 
afterwards  imanimously  sustained  by  Act  which  provided  for  making  settle- 
the  Court  of  Errors,  for  the  reasons  ment  of  the  debt  of  encmnbered  cities; 

§iven  by  the  Supreme  Court.  The  such  additional  tax  to  be  applied  by 
ecision  of  the  Court  of  Errors  was  not  the  city  officers  exclusively  for  those 
reported.  But  in  1897  the  Court  of  purposes.  In  this  way  the  new  bonds 
Errors  and  Appeals  held  that  the  of  the  assenting  creditors  were  pro- 
second  of  these  statutes  violated  the  tected,  and  non-assenting  (actors 
fundamental  principle  that  the  legis-  were  left  without  any  practical  means 
lature  could  only  delegate  the  power  of  enforcing  their  claims  against  the 
of  taxation  to  representatives  of  the  city. 

people   elected   by   them   to  exercise  As  to  rights  of  creditozB,  see  ofnU^ 

municipal  powers  and  that  the  statute  chaps,    iv.,    ix.,     xix. ;     poet^    chap, 

was  imconstitutional  and  void.    Ber-  xxix. 

nards  v.  Allen,  61  N.  J.  L.  228;  s.  c.  ^  172  U.  S.  269,  decided  in  1898. 
67  N.  J.  L.  303. 
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is  specially  benefited,  and  that  the  assessment  does  not  exceed  the 
special  benefit  thereto,  without  violating  the  provisions  of  the 
Fourteenth  Amendment  In  that  case,  special  and  peculiar  cir- 
cumstances existed  which  rendered  the  application  of  the  front  foot 
rule  unjust  and  inequitable  and  resulted  in  taking  from  a  single 
property  owner,  without  compensation,  not  only  the  lands  neces- 
sary for  the  improvement,  but  also  in  imposing  upon  him  the  costs 
and  expenses  of  the  condemnation  proceeding.  The  plaintiff  owned 
a  plot  of  land  three  hundred  feet  in  width  situated  between  two 
parallel  streets  and  fronting  upon  one  of  them.  A  strip  of  land 
fifty  feet  in  width  and  three  hundred  feet  in  length  through  the  cen- 
tre of  plaintiff's  lands  was  taken  by  the  village  for  the  purpose  of 
continuing  a  street.  The  municipal  authorities  were  authorized  by 
statute  to  assess  the  cost  either  in  proportion  to  the  benefits  which 
might  result  from  the  improvement,  or  according  to  tlie  value  of  the 
property  assessed,  or  by  the  front  foot  of  the  property  bounding  and 
abutting  upon  the  improvement  The  ordinance  authorizing  the 
improvement  provided  that  the  cost  and  the  expense  of  the  con- 
denmation  of  the  property,  including  the  compensation  paid  to  the 
owners,  the  cost  of  the  condemnation  proceedings,  advertising,  &c., 
and  the  interest  on  bonds  issued,  if  any,  should  be  assessed  "per 
front  foot  upon  the  property  bounding  and  abutting  upon  that  part 
of"  the  street  as  condemned  and  appropriated  by  the  ordinance. 
The  result  was  that  the  plaintiff's  property  was  not  only  taken,  but 
the  plaintiff  was  compelled  to  pay  the  entire  cost  of  the  land  so 
taken  and  all  the  costs  and  expenses  connected  with  the  proceed- 
ings. It  is  apparent  upon  these  facts  that,  under  the  particular 
circumstances,  the  method  followed  amounted  to  an  arbitrary 
exaction  upon  the  plaintiff  that  in  effect  confiscated  his  property 
without  compensation,  and  that  therefore  by  reason  of  the  method 
followed  and  independent  of  any  question  whether  the  property 
was  benefited  by  the  improvement,  there  was  a  clear  deprivation  of 
property  without  just  compensation  in  violation  of  the  Fourteenth 
Amendment.'     But  the  court  did  not  merely  dispose  of  the  case 

'  The  court  in  Norwood  9.  Baker,  172  quiry  in  an^r  form  as  to  the  special 

U.  S.  269,  281.  recognized  the  fact  that  benefits  received  by  the  owner,   the 

the  method  followed  by  the  munici-  result  wiU  be  more  iniurious  to  the 

IMdity  amounted  to  practical  confisca-  owner  than  if  he  had  been  required, 

tion.     Mr.  Justice  Harlan  said:    ''It  in  the  first  instance,  to  open  the  street 

wiD  not  escape  observation  that  if  the  at  his  own  cost  without  compensation 

entire  cost  mcurred  by  a  mimicipal  in  respect  of  the  land  taken  by  the 

corporation  in   condemning  land  for  street;  for,  by  opening  the  street  at 

the  purpose  of  opening  or  extending  his  own  cost,  he  might  save  at  least 

a  street  can  be  assessed  back  upon  the  expense  attending  formal  prooeed- 

the    abutting    property,    without    in-  ings  or  condemnation.    It  cannot  be 
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upon  the  facts,  but  referred  to  and  discussed  the  decisions  which  de- 
clare that  the  fundamental  basis  of  all  special  assessments  is  benefit 

that  any  such  result  is  consistent  with  jurisdiction;  and  that  the  costs  and 
the  principles  upon  which  rests  the  expenses  incurred  in  the  proceedings 
power  to  make  special  assessments  stood  upon  the  same  basis  and  could 
upon  property  in  order  to  meet  the  not  be  charged  back  to  him  by  as- 
expense  of  public  improvements  in  sessment.  The  case  of  Cleveload  v. 
the  vicinity  of  such  property/'  But  Wick,  18  Ohio  St.  303,  so  far  as  in- 
these  remarks  appear  to  have  been  consistent,  was  ovemilea.  In  Dayton 
only  incidental  to  the  other  reasons  v.  Bauman,  66  Ohio  St.  379,  no  prop- 
advanced  by  the  court  as  ground  for  erty  of  the  defendant  was  taken,  but 
holding  that  the  assessment  and  the  an  assessment  was  made  on  his  lots 
ordinance  imposing  it  violated  the  to  pay  compensation  damages  and 
Fourteenth  Amendment.  costs  awarded  to  others  for  lands  taken. 
It  is  of  interest  to  note  that  in  Nor-  The  court  held  that  this  could  not  be 
wood  V.  Baker,  172  U.  S.  269,  the  mu-  done;  that  the  principle  is  not  that 
nicipahty  was  an  Ohio  village,  and  the  those  only  whose  property  has  been 
assessment  was  imposed  imder  a  statute  taken  are  free  from  assessment,  but 
of  that  State.  By  the  CoTistUtLHon  that  no  assessment  can  be  made  to 
of  that  State,  the  rule  is  that  ''where  raise  money  to  pay  for  property  taken 
private  property  shall  be  taken  for  by  the  public  for  public  use;  tliat  such 
public  use,  a  compensation  therefor  moneys  must  be  paid  by  ^eral  tax- 
shall  first  be  made  in  money;  .  .  .  and  ation  or  out  of  the  pubhc  treasury, 
such  compensation  shall  be  assessed  But  the  court  also  held  that  this  nue 
by  a  jury  without  deduction  for  bene-  did  not  apply  to  the  cost  of  sewers, 
fits  to  any  property  of  the  owner."  the  surface  unprovement  of  streets, 
Ohio  Const.  1851,  art.  i.  §  19.  Sub-  &c.,  where  there  was  no  taking  of  lands 
sequently  to  the  decision  in  Norwood  by  the  public  for  public  use,  provided, 
V.  Baker,  supra,  the  Supreme  Court  always,  that  the  assessment  did  not 
of  Ohio  considered  the  applicability  exceed  the  special  benefit  conferred 
of  this  provision  in  Cincinnati  L.  &  N.  by  the  improvement. 
R.  Co.  V.  Cincinnati,  62  Ohio  St.  465,  In  Illinois,  imder  drcumstanoes 
a  case  where  one  dollar  had  heea  substantially  similar  to  the  facts  in 
awarded  to  a  railroad  company  as  Norwood  v.  Baker,  supra,  the  courts 
compensation  for  land  taken,  and  over  have  given  relief  to  the  property  owner 
five  himdred  dollars  were  assessed  by  holding  that  the  ordinance  provid- 
upon  the  company's  remaining  lands  ing  for  the  improvement  and  for  tiie 
for  the  compensation  so  awarded,  and  assessment  of  a  special  tax  upon  the 
for  damages  and  costs.  The  court  property  abutting  was  arbitrary,  op- 
made  a  distinction  between  the  appro-  pressive,  and  unjust,  and  therefore 
priation  of  lands  and  improvements  must  be  set  aside  under  the  general 
to  the  surface  of  the  lands  appropriated  rule  that  such  ordinances  cannot  be 
after  they  had  been  taken  for  public  sustained.  Thus,  in  Bloomlngton  v. 
use.  It  refused  to  give  effect  to  the  Chicago  &  A.  R.  Co.,  134  111.  451,  the 
contention  that  if  an  owner  has  re-  city  council  ordered  a  street  which 
ceived  pa3rment  of  compensation  for  was  crossed  by  an  overhead  railroad 
lands  taken  from  him,  he  stands  on  bridge  to  be  widened  at  the  crossing, 
an  e<iuality  with  the  rest  of  the  com-  and  a  new  brid^  built  "imder  the 
munity,  and  may  be  specially  assessed  ndls"  of  the  raiht)ad  and  directed 
for  the  compensation  for  the  lands  so  that  the  cost  be  defrayed  by  a  special 
taken  in  the  same  manner  as  the  tax  on  ''abutting  property."  The 
rest  of  the  community  for  any  special  result  was  that  the  entire  oostof  widen- 
benefit  accruing  to  his  remainmg  lands  in^  the  street  and  of  rebuilding  the 
by  the  improvement.  It  held  that  bndge  was  aasrased  against  the  rail- 
such  an  assessment  would  be  taking  road  property  as  the  only  abutting 
back  from  him  without  consideration  property.  It  was  held  that  under  the 
the  compensation  guaranteed  to  him  circumstances  the  ordinance  was  op- 
by  the  Constitution  which  had  been  pressive  and  unreasonable  and  must 
paid  to  him  upon  a  judgment  rendered  be  set  aside.  In  Bloomington  v. 
m  his  favor  by  a  court  of  competent  Latham,    142   111.   462,  an  aUey  was 
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to  the  property  assessed,  and  that  no  assessment  can  be  imposed 
otherwise  than  on  the  basis  and  within  the  limits  of  such  benefit.' 
Upon  the  authority  or  principles  of  these  decisions,  the  court  de- 
clared that  the  exaction  from  the  owner  of  private  property  of  the 
cost  of  a  public  improvement,  in  substantial  .excess  of  the  benefits 
accruing  to  him,  is,  to  the  extent  of  such  excess,  a  taking,  under 
the  guise  of  taxation,  of  private  property  for  public  use  without 
compensation  in  violation  of  the  Fourteenth  Amendment.  The 
court  said  that  it  applied  the  rule  to  ''substantial  excess,"  because 
exact  equality  of  taxation  is  not  always  attainable,  and  for  that 
reason  the  excess  of  cost  over  special  benefits,  unless  it  be  of  a  ma- 
terial character,  should  not  be  regarded  by  a  court  of  equity  when 
its  aid  is  invoked  to  restrain  the  enforcement  of  a  special  assess- 
ment It  said  that  the  statute  authorizing  the  municipality  to  make 
the  improvement  empowered  a  special  assessment  upon  the  bound- 
ing and  abutting  property  by  the  front  foot  for  the  entire  cost  and 
expense  of  the  improvement  without  taking  special  benefit  into  ac- 
count, and  that  the  municipality  manifestly  proceeded  upon  the 
theory  that  the  abutting  property  could  be  made  to  bear  the  whole 
cost  of  the  improvement  whether  such  property  was  benefited  or 
not  to  the  extent  of  such  cost.* 

directed  to  be  opened  which  took  part  latuie  to  authorize  the  imposition  of 
of  only  two  lots.  By  ordinance,  a  aa^  special  assessment  under  the  pro- 
special  tax  was  directed  to  be  assessed  visions  of  the  Virginia  Constitution 
by  frontage  on  the  remainder  of  these  requiring  taxation  to  be  equal  and 
lots  to  provide  both  for  the  compen-  uniform  and  in  proportion  to  value, 
sation  for  the  land  taken  and  for  the  but  the  court  conceded  that  it  was  not 
damages  to  the  lands  not  taken.  The  necessary  to  decide  that  question, 
court  held  that  this  ordinance  was  an  Norfolk  v.  Chamberlain,  89  Va.  196. 
arbitrary  exercise  of  the  taxing  power  In  Violett  v.  Alexandria,  92  Va.  561, 
that  would  in  effect  take  property  676,  the  court  expressly  held  that  the 
without  just  compensation,  and  being  power  to  impose  special  assessments 
unreasonable  and  oppressive  was  void,  was  not  affected  by  these  constitutional 
See  also  Chicago  &  N.  W.  R.  Co.  v.  requirements,  and.  treated  the  case  of 
Elmhurst,  165  111.  148;  Job  v.  Alton,  Norfolk  v.  Chamberlain,  «upra,  as  de- 
189  lU.  256;  Berdel  v.  Chicago,  217  cided  upon  its  own  facts. 
111.  429;  Harris  v.  People,  218  lU.  439.  *  Citing  Illinois  Cent.  R.  Co.  v. 
In  Virginiaf  where  a  strip  ten  feet  Decatur,  147  U.  S.  190,  202;  Thomas 
in  width  was  taken  off  the  front  of  a  v.  Gdn,  35  Mich.  156,  162;  Macon  v. 
lot  to  widen  a  street  and  the  owner  Patty,  57  Miss.  378,  386;  McCormack 
was  awarded  $1,200  for  compensation  v.  Potchin,  53  Mo.  33,  36;  Zoeller  v. 
for  the  part  isken  and  for  damages  to  Kellogg,  4  Mo.  App.  163;  State  v, 
the  residue  over  and  above  the  pecu-  Hoboken,  36  N.  J.  L.  291,  293;  State 
liar  benefits'  to  the  residue  from  the  v.  Newark,  37  N.  J.  L.  415,  416,  420, 
work  to  be  constructed,  and  was  then  423;  Bogert  v.  Elizabeth,  27  N.  J.  £q. 
assessed  $1^500  for  the  cost  of  lands  568,  569;  Matter  of  Canal  Street,  11 
taken,  Ac,  it  was  held  that  the  assess-  Wend.  (N.  Y.)  155,  156;  Hammett  v. 
ment  was  void,  and  that  the  city  had  Philadelphia,  65  Pa.  St.  146,  151,  153; 
no  power  to  mipose  the  assessment  Barnes  v.  Dyer,  56  Vt.  469,  471. 
under  the  circumstances.  Richardson,  '  In  Norwood  v.  Baker,  172  U.  S.  269, 
J.y  questioned  the  power  of  the  legis-  279,  Mr.  Justice  Harlan,  who  delivered 
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The  general  view  of  the  effect  of  this  decision  was  that  it  modi- 
fied the  previous  rulings  of  the  Supreme  Court  sustaining  the  power 
of  the  legislature,  or  of  a  municipality  under  delegated  authority, 
to  create  a  local  taxing  district  for  local  improvement  purposes, 
and  to  impose  the  entire  cost  of  the  improvement  upon  the  district 
upon  such  reasonable  method  of  distribution  or  apportionment  as 
the  legislative  authorities  might  prescribe,  although  the  benefits  to 
the  property  within  the  district  might  not  equal  the  cost  of  the  im- 
provement, and  that  the  decision  held  that,  under  the  provisions 
of  the  Fourteenth  Amendment,  each  parcel  of  property  could  be 
assessed  only  to  the  extent  that  it  actually  received  special  benefits, 
that  property  owners  affected  by  an  improvement  within  a  taxing 
dbtrict  are  entitled  to  a  hearing  on  the  question  of  special  benefits, 
and,  as  a  necessary  result,  that  so  far  as  the  cost  of  the  improve- 
ment exceeded  the  special  benefits  resulting  to  the  several  parcels 
of  property  in  the  taxing  district,  such  excess  must  be  borne  by  the 
general  treasury  of  the  municipality.*    That  this  was  a  natural  in- 

the  opinion  of  the  court,  said:  '"The  or  other  public  use  is  a  public  im- 
guaranties  for  the  protection  of  private  provement,  the  cost  of  which  under 
property  would  be  seriously  impaired,  if  the  Constitution  of  Ohio  may  be  charged 
it  were  established  as  a  rule  of  con-  against  the  property  benefited,  Cleve- 
stitutional  law,  that  the  imposition  Icmd  v.  Wick,  18  Ohio  St.  303;  (2) 
by  the  legislature  upon  particular  equally  true  is  this  under  the  Ck>n- 
private  property  of  tne  entire  cost  stitution  of  the  United  States,  Shoe- 
of  a  public  improvement,  irrespective  maker  v.  United  States,  147  U.  S.  282, 
of  any  peculiar  benefits  accruing  to  302;  Bauman  v.  Ross,  167  U.  S.  548; 
the  owner  from  such  improvement,  (3)  the  cost  of  this  improvement  was 
could  not  be  questioned  by  him  in  the  settled  in  judicial  proceedings  to 
courts  of  the  country.  It  is  one  thing  which  the  defendant  m  error  was  a 
for  the  legislature  to  prescribe  it  ajs  a  party,  and  having  received  the  amount 
general  rule  that  property  abutting  of  the  award  she  is  estopped  to  deny 
on  a  street  opened  by  the  public  shall  that  the  cost  was  properly  ascertained ; 
be  deemed  to  have  been  specially  (4)  a  public  improvement  having  been 
benefited  by  such  improvement,  and  made,  it  is  beyond  question  a  legis- 
therefore  snould  specially  contribute  lative  function  (and  a  common  council 
to  the  cost  incurred  by  the  public.  It  is  duly  authorized  as  in  this  case  hajs 
quite  a  different  thing  to  lay  down  as  legislative  powers)  to  determine  the 
an  absolute  rule  that  such  property,  area  benefited  by  such  improvements 
whether  it  is  in  fact  benefited  or  not  and  the  legislative  determination  is 
by  the  opening  of  the  street,  may  be  conclusive,  Spencer  v.  Merchant,  100 
assessed  by  the  front  foot  for  a  fixed  N.  Y.  585;  s.  c.  125  U.  S.  345,  355. 
sum  representing  the  whole  cost  of  *  Interpreting  the  decision  of  the 
the  improvement,  and  without  any  Supreme  Court  of  the  United  States 
ridit  in  the  property  owner  to  show,  in  Norwood  v.  Baker,  supra,  the  Su- 
when  an  assessment  of  that  kind  is  preme  Court  of  Indiana,  in  Adams  v. 
made  or  is  about  to  be  made,  that  the  Shelb3rville,  154  Ind.  467, 468,  laid  down 
sum  so  fixed  is  in  excess  of  the  bene-  the  following  principles  as  governing 
fits  received.''  Justices  Brewer,  Gray,  the  power  to  impose  special  assesft- 
and  Shiras  dissented  from  the  decision  ments:  (1)  The  legislature  may  create, 
of  the  court,  and  in  his  dissenting  or  authorize  a  municipality  to  create, 
opinion,  Mr.  Justice  Brewer  assigned  a*  local  taxing  district  for  local  im- 
the  following  reasons  for  the  dissent:  provement  purposes  which  includes 
(1)  The  takmg  of  land  for  a  highway  part  only  of  the  property  within  the 
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terpretation  of  the  elBfect  of  the  opinion  and  reasoning  of  the  Supreme 
Court  is  shown  by  subsequent  decisions  of  the  Federal  and  State 
courts  rendered  before  further  examination  and  reconsideration  of 
the  question  by  the  Supreme  Court* 

These  questions  subsequently  came  before  the  Supreme  Court  of 
the  United  States  for  review  upon  appeal  or  writ  of  error  under  a 
variety  of  circumstances  in  a  series  of  cases  which  either  held  that 
an  assessment  in  proportion  to  frontage  was  unconstitutional  under 
the  Fourteenth  Amendment,  or  distinguished  Norwood  v.  Baker, 
and  held  that,  on  the  contrary,  the  assessments  did  not  violate  that 
constitutional  provision.  In  these  cases  the  property  owners  con- 
tended that,  under  Norwood  v.  Baker,  the  cost  of  a  local  improve- 
ment could  not  be  assessed  on  abutting  property  in  proportion  to 
frontage,  unless  the  law  authorizing  the  assessment  also  made  pro- 
vision for  a  hearing  upon  notice  of  the  question  whether  the  property 
was  specially  benefited  and  whether  the  special  benefits  equalled 
the  assessment    In  "finally  passing  upon  the  validity  of  front  foot 

municipality;  (2)  The  legislature  may  91  Fed.  Rep.  37;  Fay  v,  Springfield, 
declare  conclusively  that  only  the  d4  Fed  Rep.  409;  Charles  v.  Marion, 
property  within  the  taxing  custrict  98  Fed.  Rep.  166;  s.  c.  100  Fed.  Rep. 
shall  be  specially  assessed  on  account  538;  Lyon  v.  Tonawanda,  98  Fed.  Rep. 
of  local  improvement  within  that  di»-  361,  rev'd  181  U.  S.  389;  Cowley  v. 
trict;  (3)  Each  parcel  of  contributing  Spokane,  99  Fed.  Rep.  840;  Bidwell 
property  may  be  assessed  only  to  the  v.  Huff,  103  Fed.  Rep.  357, 362;  Zehnder 
extent  that  it  actually  receives  special  v.  Barber  Asphalt  rav.  Co.,  106  Fed. 
benefits;  (4)  The  taxing  district,  as  a  Rep.  103. 

whole,  may  be  assessed  only  to  the  In  the  State  Courts,  the  decision  of 
extent  of  the  sum  of  special  benefits  the  Supreme  Court  in  Norwood  v. 
actually  received  by  the  sevenJ^parcels  Baker^  supra,  was  accepted  and  ap- 

im-  plied  m  many  jurisdictions  under  tne 


or  contributing  property;  (5)  The  ^ . 

provement,  so  tar  as  its  cost  exceeds  provisions  of  the  State  Constitutions 
the  special  benefits  resulting  to  the  against  the  deprivation  of  property 
sevend  parcels  of  property  in  the  tax-  without  just  compensation,  as  well  as 
ing  district,  is  a  benefit  to  the  munici-  under  the  Fourteenth  Amendment, 
pcmty  at  large,  and  such  excess  must  and  it  is  to  be  observed  of  these  deci- 
De  borne  by  tne  general  treasury;  (6)  raonsthat,  having  accepted  the  opinions 
Property  owners  affected  by  an  im-  expressed  by  the  Supreme  Court  of 
provement  within  a  taxing  district  are  the  United  States  in  that  case  and 
entitled  to  a  hearing  on  the  question  of  applied  them,  in  many  instances  over- 
special  benefits.  ruung  or  modifying  the  previous 
^  In  the  Federal  Circutt  Courts  it  was  course  of  decision  in  the  States,  the 
held,  following  Norwood  v.  Baker,  courts  of  several  jurisdictions  appear 
supra,  that  assessments  for  opening  to  have  adopted  the  principles  of  that 
and  widening  a  street,  for  paving  and  decision  as  a  correct  interpretation 
grading,  and  for  sidewallu,  imposed  of  the  law  and  to  have  refused  to* 
by  the  iront  foot  of  abutting  property  modify  the  rule  so  adopted,  notwith- 
were  to  be  regarded  as  made  without  standmg  the  fact  that  Norwood  v, 
regatrd  to  the  question  of  benefits  to  Baker  nas,  by  subsequent  decisions 
the  property  assessed  and  without  a  of  the  Supreme  Court,  been  so  qualified 
heann^  thereon,  and  were  therefore  and  limited  that  it  is  now  to  be  regarded 
prohibited  by  the  Fourteenth  Amend-  as  resting  only  upon  its  own  peculiar 
ment.    Loeb  v,  Columbia  Township,  facts. 
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assessments  under  the  Fourteenth  Amendment,  the  Supreme  Court, 
in  its  opinion,  without  holding  that  under  all  the  circumstances  the 
legal  import  of  the  phrase  "due  process  of  law"  is  the  same  both  in 
the  Fifth  and  in  the  Fourteenth  Amendments  to  the  United  States 
Constitution,  held  it  could  not  be  supposed  that  by  the  Fourteenth 
Amendment  it  was  intended  to  impose  on  the  States,  when  exercis- 
ing the  power  of  taxation,  any  more  rigid  or  stricter  curb  than  that 
imposed  by  the  Fifth  Amendment  on  the  Federal  Government  in  a 
similar  exercise  of  the  power.^  It  reviewed  its  previous  decisions  as 
to  the  scope  and  effect  of  the  phrase  "due  process  of  law,"*  de- 
clared that  the  necessary  legal  import  of  Norwood  v.  Baker,  supra, 
was  not  to  overrule  its  previous  decisions,  that  that  decision  did  not 
establish  the  principle  that  the  cost  of  a  local  improvement  cannot  be 
assessed  against  abutting  property  according  to  frontage  unless  the 
law  under  which  the  improvement  is  made  provides  for  a  preliminary 
hearing  as  to  the  benefits  to  be  derived  by  the  property  to  be  assessed; 
that  the  assessment  in  Norwood  v.  Baker,  tmder  the  circumstances 
of  that  case,  appeared  to  a  majority  of  the  court  to  be  an  abuse  of 
the  law,  an  act  of  confiscation,  and  not  a  valid  exercise  of  the  tax- 
ing power;  that  the  Federal  courts  ought  not  to  interfere,  under 
the  provisions  of  the  Fourteenth  Amendment,  when  what  is  com- 
plained of  is  the  enforcement  of  the  settled  laws  of  the  State,  appli- 
cable to  all  persons  in  like  circumstances  and  conditions,  but  only 
when  there  is  some  abuse  of  the  law  amounting  to  confiscation  of 
property  or  deprivation  of  personal  rights,  and  the  court  therefore 
held  that  assessments  for  paving  streets  according  to  the  frontage 
of  the  abutting  property  without  any  hearing  as  to  benefits  are  not 
unconstitutional  under  die  Fourteendi  Amendment' 

^  Inholdingthat  the  restrictions  im-  Baiber  Asphalt  Pav.  Ck>.,  181  U.  S. 

posed  by  the  Fourteenth  Amendment  324,  in  its  review  of  the  question  are 

upon  the  States  when  exercising  their  the    following:    Murray's    Lessee    v. 

powers   of   taxation  were  not  greater  Hoboken  Land  &  Imp.  Co.,  18  How. 

than  those  imposed  on  the   Federal  (U.  S.)  272;  Walker  v.  Sauvinet,  92 

Government  in  the  exercise  of  that  IT.  S.  90;  McMillen  v.  Anderson,  95 

power  by  the  Fifth  Amendment,  the  U.  S.  37;  Davidson  v.  New  Orleans. 

court>  although  it  did  not  expressly  so  97  U.  S.  97;  Mattingly  v.  District  of 

hold,  in  effect  ruled  that  the  question  Columbia,  99  U.  S.  687;  Missouri  v. 

had  already  been  decided  in  the  cases  Lewis,  101  U.  S.  22;  Springer  v.  United 

of  Mattingly  v.  District  of  Columbia,  States,   102  U.  S.  586;  Kelly  v.  Pitts- 

99  U.  S.  687,  692;  Bauman  v.  Ross,  burgh,  104  U.  S.  78;  Spenoer  v.  Mer- 

167  U.  S.  548;  and  Parsons  v.  District  chant,  125  U.  S.  345;  Paulsen  v,  Port- 

of  Columbia,  170  U.  S.  45,  in  which  it  land,  149  U.  S.  30;  FaUbrook  Irr.  Dist. 

had  aheady  declared  that  assessments  v.  Bradley,  164  U.  S.  112;  Bauman  v. 

in  proportion  to  frontage  without  any  Ross,  167  U.  S.  548;  Parsons  v.  Dis- 

hearing   as  to   the   benefits   actuallv  trict  of  Columbia,  170  U.  S.  45. 
conferred  upon  the  property  were  valid.         *  French  v.   Barber  Asphalt  Pav. 

^  Among    the  decisions   cited   and  Co^^  181  U.  S.  324. 
examined  by  the  court  in  French  v.       The  following  cases  involving  the 
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These  latter  decisions  of  the  Supreme  Court  have  been  steadily 
adhered  to  by  it,  and  it  has,  in  a  number  of  the  cases,  refused  to  hold 
that  special  assessments  violated  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  although  levied  upon  abutting  property  ac- 
cording to  the  front  foot  or  according  to  the  area  of  the  property 
assessed,  or  imposed  upon  a  limited  district,  and  although  the  as- 
sessment upon  the  property  was  not  based  upon  or  limited  to  the 
benefits  specially  accruing  to  it  from  the  improvement.  In  these 
cases  the  court  has  declared  that,  when  the  assessment  is  levied  ac- 
cording to  principles  which  have  long  been  recognized  as  fair  and 
reasonable,  it  could  not  undertake  to  hold  that  the  assessing  au- 
thorities might  not  have  been  warranted  in  determining  that  they 
had  done  substantial  justice.^ 


same  question  were  decided  simul- 
taneously with  French  v.  Barber  As- 
phalt Paving  Co.,  supra:  Wight  v. 
Davidson,  181  U.  S.  371,  384;  rev'g 
16  App.  D.  C.  371;  Tonawanda  v. 
Lyon,  181  U.  S.  389,  rev'g  98  Fed.  Rep. 
361  (assessment  for  erading  and  paving 
street  according  to  frontage);  Webster 
V.  Fargo,  181  U.  S.  394,  aflPg  9  N.  Dak. 
208  (assessment  for  grading  and  paving 
street);  Cass  Farm  Co.  v.  Detroit,  181 
U.  S.  396,  aff'^  124  Mich.  433  (assess- 
ment for  pavmg  street);  Detroit  v. 
Parker,  181  U.  S.  399,  rev'g  103  Fed. 
Rep.  357  (assessment  for  pavmg  street) ; 
Wormley  v.  District  of  Columbia,  181 
U.  S.  402;  Shumate  v.  Heman,  181 
U.  S.  402,  an'g  s.  c.  syb  nam,  Heman  v, 
Allen,  156  Mo.  534  (sewer  assessment) ; 
Farrell  v.  West  Chicago  Park  Com'rs, 
181  U.  S.  404,  aff'g  182  111.  260  (street 
improvement  assessment).  See  also 
to  the  same  effect,  Zehnder  v.  Barber 
Asphalt  Paving  Co.,  108  Fed.  Rep.  570, 
rev'g  106  Fedf.  Rep.  103;  Minnesota 
&  M,  Land  &  Imp.  Co.  v.  Billings,  111 
Fed.  Rep.  972;  Brown  v.  Drain.  112  Fed. 
Rep.  582  (CaUfomia  "Vrooman" 
Act);  Boise  City  v.  Wilson,  113  Fed. 
Rep.  1016.  But  compare  White  v, 
Taooma^  109  Fed.  R^.  32,  where  the 
court  distinguished  french  v.  Barber 
Asphalt  Pav.  Co.,  supra,  considered 
the  question  of  benefit  to  the  propertv 
assessed,  and  held  that,  as  none  existed, 
an  assessment  by  the  front  foot  could 
not  be  sustained. 

In  Loeb  v.  Columbia  Township,  179 
U.  S.  472,  rev'g  91  Fed.  Rep.  37,  the 
action  was  upon  bonds  issued  by  the 
towm^p  for  the  purpose  of  raising 
money  to  meet  the  cost  of  widening  and 


extending  a  certain  avenue  within  its 
limits.  Authority  was  given  by  stot- 
ute  to  the  trustees  of  the  township  to 
issue  bonds  for  the  improvement  and 
to  assess  the  cost  of  the  improvement 
upon  abutting  lots  according  to  the 
front  foot,  llie  court  below  held  that 
this  method  of  assessment  was  invalid 
imder  the  principles  laid  down  in  Nor- 
wood V.  Baker,  172  U.  S.  269,  but  the 
Supreme  Coiut  expressed  the  opinion 
that  it  erred  in  so  holding,  as  the  au- 
thority to  issue  the  bonds  could  be 
sufficiently  sustained  without  relying 

rn  the  statutory  direction  to  levy 
assessment  according  to  the  front 
foot. 

»  In  Hibben  v.  Smith,  191  U.  S.  310, 
325,  in  discussing  the  circumstances 
imder  which  a  Federal  court  is  justified 
in  interfering  with  the  assessment  of 
a  tax,  Mr.  Justice PccfcAaw  said,  "The 
Fourteenth  Amendment,  it  has  been 
held,  legitimately  operates  to  extend 
to  the  citizens  and  residents  of  the 
States  the  same  protection  against  arbi- 
trary State  legislation,  affecting  life, 
liberty,  and  property,  as  is  offered  by 
the  Firth  Amendment  against  general 
legislation  by  Congress;  but  that  the 
F^eral  courts  ou^t  not  to  interfere 
when  what  is  complained  of  amounts 
to  the  enforcement  of  the  laws  of  a 
State  applicable  to  all  persons  in  like 
circumstances  and  conditions,  and  that 
the  Federal  courts  should  not  inter- 
fere unless  there  is  some  abuse  of  law 
amounting  to  confiscation  of  property 
or  a  deprivation  of  personal  n^ts. 
such  as  existed  in  the  case  of  Norwood 
V.  Baker,  172  U.  S.  269." 

In  Seattle  v.  Kelleher,  195  U.  S.  351, 
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As  a  resvU  of  the  decisiona  of  the  United  States  Supreme  Court,  it 
may  be  regarded  as  definitely  settled  that  the  legislature  of  a  State 

the  United  States  Circuit  Court  held  carnage  way  of  that  part  of  the  ave- 
an  assessment  against  the  plaintiff's  nue.  The  defendant  railroad  company 
land  to  be  void  under  the  Fourteenth  pleaded  that  its  only  interest  in  the  lot 
Amendment  and  enjoined  the  city  from  was  a  right  of  way  for  its  main  roadbed, 
enforcing  it.  But  this  decision  was  and  that  neither  the  right  of  way  nor  the 
reversed  by  the  Supreme  Court.  The  lot  would  or  could  get  any  benefit  from 
facts  were  that  the  assessment  (which  the  improvement,  but  on  the  contrary 
was  a  reassessment  after  a  former  aa-  would  rather  be  hurt  by  the  increase 
sessment  had  been  held  to  be  invalid),  of  travel  close  to  its  tracks.  On  this 
was  levied,  pursuant  to  statute,  ao-  ground  it  set  up  that  any  special 
cording  to  the  front  foot,  with  different  assessment  would  deny  to  it  the  equal 
peroentiNSes  for  four  parallel  subdivi-  protection  of  the  laws  contrary  to  the 
sions  at  successive  distances  from  the  Fourteenth  Amendment.  The  statute 
street  up  to  one  hundred  and  twenty  provided  that  the  improvement  should 
feet.  Tnis  territory  was  formed  under  be  made  at  the  exclusive  cost  of 
the  statute  into  an  improvement  dis-  the  adjoining  owners,  to  be  equally 
trict.  The  particular  improvement  in-  apportioned  according  to  the  numb^ 
volved  the  grading  of  the  street  with  of  feet  owned  by  them.  The  Supreme 
extensive  cuts  and  fills  and  also  the .  Court  of  the  United  States  held  that 
planking  oi  the  street  for  some  dis-  the  legislature  was  warranted  in  adopt- 
tance,  but  the  planking  stopped  about  ing  the  presumption  that,  apart  from 
one  thousand  feet  before  reaching  the  the  specific  use  to  which  tne  i)articular 
pliUntiff 's  lands.  The  assessment  was  land  was  devoted,  land  in  a  good-sized 
attacked  upon  the  ground  that  the  dty  generaQy  will  set  a  benefit  from 
inclusion  of  the  planking  in  the  sum  having  the  streets  about  it  paved,  and 
of  which  the  plamtiff  was  to  pay  a  that  this  benefit  will  be  more  than  the 
share  was  manifesUy  unfair  in  the  par-  cost;  and  that  the  legislature  might  go 
ticular  case.  The  Supreme  Court  ad-  a  step  further^  and  say  that  on  the  aues- 
mitted  that  taken  by  itself  this  looked  tion  of  benefit  or  no  benefit  the  land 
like  an  unwarrantable  attempt  to  make  shall  be  considered  simply  in  its  general 
one  man  pay  for  another  man's  con-  relationship  and  apart  from  its  par- 
venienoe,  but  it  expressed  the  opin-  ticular  use.  Answering  the  contention 
ion  that  iJie  improvement  might  be  of  the  railroad  company  that  the  land 
regarded  as  one,  that  there  were  many  could  not  possibly  be  tienefited  by  the 
cuts  and  fills  made  in  grading  the  road,  improvement  and  that  therefore  the 
that  so  far  as  appeared  the  heaviest  assessment  violated  the  Fourteenth 
work  might  have  been  done  on  the  Amendment,  Mr.  Justice  Holmea  said: 
plaintiff's  land,  which  seemed  to  have  "There  is  a  look  of  logic  when  it  is 
been  the  sunmiit  of  an  ascent,  and  that  said  that  special  assessments  are 
an  improvement  of  one  sort  might  have  founded  on  special  benefits  and  that  a 
been  the  greatest  there,  while  that  of  law  which  makes  it  possible  to  assess 
a  different  kind,  needed  where  the  beyond  the  amount  of  the  special  bene- 
travel  was.  was  at  the  other  end  of  the  fit  attempts  to  rise  above  its  source, 
street.  Tne  extension  of  the  street  But  that  mode  of  argument  assumes 
help^  to  bring  the  plaintiff's  lands  an  exactness  in  the  premises  which  does 
into  the  market,  and  was  more  likely  not  exist.  The  foimdation  of  this  'fa- 
to  benefit  him  than  those  who  were  miliar  form  of  taxation  is  a  question 
lower  down,  and  the  court  therefore  of  theory.  The  amount  of  benefit 
held  that  it  could  not  invalidate  the  which  an  improvement  will  confer  upon 
assessment  on  the  ground  that  it  was  particular  land,  indeed,  whether  it  is 
so  manifestly  unfair  as  to  amount  to  a  a  benefit  at  all,  is  a  matter  of  forecast 
deprivation  of  property  without  due  and  estimate.  In  its  general  aspects 
process  of  law.  it  is  peculiarly  a  thing  to  be  decided 

In  Louisville  &  N.  R.  Co.  v.  Barber  by  those  who  make  the  law.  The 
Asphalt  Pav.  Co.,  197  U.  S.  430,  a  pro-  result  of  the  supposed  constitutional 
oeMing  was  brought  to  enforce  a  lien  principle  is  simply  to  shift  the  burden 
upon  a  lot  adjoinmg  a  part  of  Frank-  to  a  somewhat  large  taxing  district, 
fort  Avenue,  Louiffvrille,  for  srading,  the  municipality,  and  to  disgmse  rather 
paving,  and  curbing  with  asphalt  the  than  to  answer  the  theoretic  doubt. 
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may  create,  or  authorize  the  creation  of,  special  taxing  districts 
and  chaige  the  cost  of  a  local  improvement,  in  whole  or  in  part. 

It  \b  dangerous  to  tie  down  legislatures 
too  closely  by  judicial  constructions 
not  necessarily  arising  from  the  words 
of  the  Constitution.  Particularly,  as 
was  intimated  in  Spencer  v.  Merchant, 
125  U.  S.  345,  it  is  important  for  the 
court  to  avoid  extracting  from  the  very 
general  language  of  the  Fourteenth 
Amendment  a  system  of  delusive  ex- 
actness in  order  to  destroy  methods 
of  taxation  which  were  well  known 
when  that  Amendment  was  adopted 
and  which  it  is  safe  to  say  that  no  one 
then  supposed  would  l>e  disturbed. 
It  now  IS  established  beyond  permis- 
eible  controversy  that  laws  like  the  one 
before  us  are  not  contrary  to  the  Con- 
stitution of  the  United  States.  Wal- 
ston  V.  Nevin,  128  U.  S.  578;  French 
V.  Barber  Asphalt  Pavmg  Co.,  181  U.  S. 
324;  Webster  v.  Fargo,  181  U.  S.  394; 
Caas  Farm  Co.  v,  Detroit.  181  U.  S. 
396;  Detroit  v.  Parker,  181  U.  S.  399; 
Chadwick  v,  Kelley,  187  U.  S.  640,  543, 
544;  Schaefer  o.  Werling,  188  U.  S. 
516;  Seattle  v.  Kelleher,  195  U.  S.  351, 
358.  A  statute  like  the  present  mani- 
festly might  lead  to  the  assessment  of 
a  particular  lot  for  a  sum  larger  than 
the  value  of  the  benefits  to  that  lot. 
The  whole  cost  of  the  improvement  is 
distributed  in  proportion  to  area,  and 
a  particular  area  might  receive  no 
benefits  at  all,  at  least  if  its  present 
and  probable  use  be  taken  into  account. 
If  that  possibility  does  not  invalidate 
the  Act  it  would  be  surprising  if  the 
corresponding  fact  should  invalidate 
an  assessment.  Upholding  the  Act 
as  embodying  a  principle  generally 
fair  and  doing  as  nearly  equal  justice 
as  can  be  expjected  seems  to  unport 
that  if  a  particular  case  of  hardship 
arises  imder  it  in  its  natural  and  or- 
dinary application,  that  hardship  must 
be  borne  as  one  of  the  imperfections 
of  human  things.  And  this  has  been 
the  implication  of  the  cases.  David- 
son V,  New  Orleans,  96  U.  S.  97j  106; 
Mattingly  v.  District  of  Columbia,  97 
U.  S.  687,  692;  Parsons  r.  District  of 
Columbia,  170  U.  S.  45,  52,  55:  Detroit 
V.  Parker,  181  U.  S.  399,  400;  Chadwick 
V.  KeUey,  187  U.  S.  540,  544." 

In  MartLn  v.  District  of  Colimibia, 
205  U.  S.  135,  rev'g  26  App.  D.  C.  140, 
146,  an  Act  of  Congress  airected  that 
the  cost  of  opening  minor  streets  run- 
ning through  a  square  should  be  appor- 


tioned upon  each  lot  or  part  of  a  lot 
in  such  square  accordingjas  each  lot 
or  part  of  a  lot  in  such  square  might 
be  benefited.  The  court  sustained  the 
validity  of  the  statute  in  creating  a 
limited  assessment  district,  although 
it  recognized  that  by  reason  of  t£e 
limited  area  it  might  well  happen  that 
the  assessment  upon  certain  lots  might 
exceed  the  benefit  conferred.  It  pointed 
out  that  the  chance  of  the  cost  beinc 
greater  than  the  benefit  was  slight  and 
the  excess^  if  any,  would  be  smafi.  Mr. 
Justice  Holmes,  who  delivered  the 
opinion  of  tiie  court,  remarked  that 
''Constitutional  rights,  like  others, 
are  matter  of  detpee."  He  also  saia 
that  it  might  well  be  that  a  form  of 
assessment  that  would  be  valid  for 
paving  would  not  be  valid  for  the  more 
serious  expense  involved  in  the  taking 
of  land.  Such  a  distinction,  he  said, 
was  relied  on  in  French  v.  Barber  As- 
phalt Pay.  Co.,  181  U.  S.  324,  344,  to 
reconcile  the  decision  in  that  case  with 
Norwood  V.  Baker,  172  U.  S.  269.  In 
sustaining  the  statute,  however,  the 
court  hdd  that  the  language  of  the 
statute  permitted,  if  it  did  not  require, 
the  interpretation  that  in  any  event 
the  apportionment  was  to  be  limited 
to  the  benefit,  and  as  it  appeared  that 
the  jury  in  assessing  the  charges  did 
not  so  umit  them,  the  assessment  was 
quashed  and  the  case  remanded. 

In  Union  Refrigerator  Transit  Co. 
V,  Kentucky,  199  U.  S.  194,  203,  204, 
a  case  involving  the  validity  of  a  gen- 
eral tax  upon  property.  Mr.  Justice 
Brouriif  who  deuyered  tne  opinion  of 
the  court,  pointed  out  that  a  general 
tax  cannot  be  dissected  to  show  that 
as  to  certain  constituent  parts  the  tax- 
payer received  no  benefits,  and  ''Even 
m  case  of  special  assessments  imposed 
for  the  improyement  of  property 
within  certain  limits,  the  fact  that  it 
is  extremely  doubtful  whether  a  par- 
ticular lot  can  receive  any  benefit  from 
the  improyement  does  not  invalidate 
the  tax  with  respect  to  such  lot.''  But 
he  also  remarkea  that  "Subject  to  these 
individual  exceptions,  the  rule  is  that 
in  classifying  property  for  taxation 
some  benefit  to  the  property  taxed  is  a 
controlling  consideration,  and  a  plain 
abuse  of  this  power  will  sometimes 
justify  a  judicial  interference,''  citing 
Norwood  V,  Baker,  172  U.  S.  269. 
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upon  the  property  in  such  districts  or  according  to  valuation  or 
superficial  area,  or  frontage,  without  violating  the  Fourteenth 
Amendment  to  the  Federal  Constitution;^  and  that  the  whole  ex- 
pense of  paving  or  improving  a  street  or  highway  may  be  assessed 
by  a  municipality  pursuant  to  statutory  authority  upon  the  lands 
abutting  upon  the  street  or  highway  so  improved  in  proportion  to 
the  feet  frontage  of  such  lands  without  providing  for  a  judicial 
inquiry  into  the  value  of  such  lands  and  the  benefits  actually  to  ac- 
crue to  them  by  the  proposed  improvement.^ 

§  1437.  Special  Assessments;  Front  Foot  Rule;  Validity  under 
State  Law.  —  As  a  general  rule  it  is  only  when  a  tax  or  special  as- 
sessment is  challenged  as  violating  some  provision  of  the  Federal 
Ccmsiitviion  that  the  Supreme  Court  of  the  United  States  has  or 
will  exercise  jurisdiction  to  determine  its  validity.  The  validity 
of  a  tax  or  special  assessment  under  the  Constitution  and  laws  of  the 
State  is  a  matter  of  local  law,  and  the  determination  of  the  State 
courts  that  the  imposition  of  a  tax  or  special  assessment  does  not 
violate  any  provision  of  the  Constitution  of  the  State  is  not  open 
to  review  by  the  Federal  courts  and  will  be  accepted  as  controlling.' 
Therefore,  although  a  special  assessment  by  the  front  foot  or  in 
proportion  to  area  may  not  contravene  any  provisions  of  the  Federal 
Constitution  and  the  Federal  courts  may  not  have  jurisdiction  or 
power  to  determine  that  the  tax  is  invalid,  yet  it  does  not  neces- 
sarily follow  that  such  a  tax  is  valid  under  the  Constitution  of  the 
State.  As  a  result  of  the  important  decision  in  Norwood  v.  Baker,* 
the  fundamental  basis  of  special  assessments  and  their  validity 
when  imposed  according  to  frontage  or  area  has  undergone  recon- 
sideration and  re-examination  by  different  State  courts,  and,  in  some 
instances  at  least,  the  principles  and  rules  previously  adopted  have 
been  changed  and  modified  in  material  particulars.  In  many  of  the 
States  the  power  of  the  legislating  to  create  a  special  taxing  dis- 
trict, to  determine  that  the  property  within  the  district  is  specially 
benefited,  and  to  impose  an  assessment  for  the  cost  of  a  local  im- 
provement according  to  frontage  or  area  unikout  notice  or  a  hearing 
on  that  question,  is  fully  recognized.^    In  these  States,  as  a  general 

1  Per  Mr.  Justice  Shiras  in  Webster  226,  234.  See  also  Forsyth  v.  Ham- 
V.  Fargo,  181  U.  S.  394,  395.  mond,  166  U.  S.  506.  518. 

'  Per  Mr.  Justice  ShiraSf  in  Tona-  *  Norwood  v.  Baker,  172  U.  S.  269. 
wanda  v.  Lyon,  181  U.  S.  389,  391.  •  Calif omia.    In  Hadley  v.  Dague, 

»  Osborne  t».  Florida,  164  U.  S.  650;  130  Cal.  207,  the  court  refused  to  follow 
Schaefer  v.  Werling,  188  U.  S.  516,  518;  the  decision  of  the  Supreme  Court  of 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.   the  United  States  in  Norwood  v.  Baker, 
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rule,  the  views  adopted  are  in  substantial  harmony  with  the  final 
determination  of  the  Supreme  Court  of  the  United  States  as  to  the 

172  U.  S.  269,  in  an  action  upon  an  to  the  lot  owner  cannot  be  a  judicial 

assessment  for  improving  an  existing  question,  unless  the  court  can  plainly 

street  which  was  directed  by  statute  see  that  there  could  be  no  benent,  and 

to  be  assessed  as  an  entirety  upon  the  so  clearlv  that  it  does  not  admit  of 

lots  and  lands  fronting  on  the  improve-  dispute   by  evidence.    Otherwise   the 

ment  and  to  be  apportioned  according  legislative    decision    is    final.    If    the 

to  frontage.    The  court  pointed  out  property  owner  has  the  right  to  be 

that  in  Norwood  v.  Baker  the  assess-  neard  before  the  city  council  upon  the 

ment  related,  to  opening  a  new  street  question  of  benefits  by  filing  a  petition 

and  did  not  include  an^  of  the  expense  of  remonstrance,  the  decision  of  the 

of  improving  an  existing  street^  and  council,  as  the  legislative  body,  is  final, 

held  that  the  statute  then  before  it  was  See    also    Brown  v.  Drain,  112    Fed. 

a  legislative  declaration  that  the  prop-  Rep.  582;  O'Dea  v.  Mitchell,  144  Cal. 

erty  within  the  district  improved  would  374. 

receive  a  benefit  from  the  improvement  Colorado.    A    sewer    assessment    in 

in  proportion  to  its  frontage  upon  the  proportion  to  area  held  to  be  valid, 

workj  and  in  the  absence  of  any  facts  Hildreth  v.  Longmont,  47  Colo.  79;  105 

showing  that  a  particular  assessment  Pac.  Rep.  107. 

so  based  is  unjust  and  not  according  lotoa.    Prior  to  the  decision  of  Nor- 

to  benefits,  the  statute  in  its  application  wood  v.  Baker,  supra,  assessments  in 

thereto  cannot  be  deemed  unconstitu-  proportion  to  frontage  had  many  times 

tional.    //arrwon,  J.,  said:  "The  mode  been    sustained.     Warren    v.    Henly, 

in^which  the  expense    of    local    im-  31  Iowa,  31,  43  (paving);   Burlington 

provement  shall  be  borne  as  weU  as  the  v.  Quick.  47  Iowa,  222   (grading,  cuH>- 

district  which  is  to  bear  such  expense  ing,   ana    macadamizing);    Amei^   v. 

and  tlie  manner  in  which  the  expense  Keokuk,  72  Iowa,  701  (macadamizmg) ; 

is  to  be  distributed  is  a  legislative  Ford  v.  North  Des  Moines,  80  Iowa, 

Question.    The  principle  upon  which  626  (paving);    Farwell  v.  Des  Moines 

tne  expense  is  charged  on  the  property  Brick  Mfg.  Co.,  97  Iowa,  286;  Dewey 

in  that  district  is  that  that  property  v.  Des  Moines,  101  Iowa,  416;  Allen  v. 

has  received  a  peculiar  benefit.    But  Davenport,    107   Iowa,   90     (paving). 

as  was  said  by  Mr.  Justice  Temple  in  An  assessment  in  proportion  to  area  is 

Lent  V.  TiUson,  72  Cal.  428,  'The  bene-  valid.    Andre  t;.  Burlington,  141  Iowa, 

fit  is  not  the  source  of  the  power.'    Nor  65;  117  N.  W.  Rep.  1082.   In  Dewey  v. 

does  Uie  validity  of  the   assessment  Des  Moines,  101  Iowa,  416,  423,  a  pav- 

depend  upon  ability  to  show  that  the  ing  assessment  case,  Kinne,  C.  J.,  said: 

Sroperty  assessed  was  specifically  bene-  "We  do  not  consider  it  necessary  to 

ted  b]^  the  amount  of  the  assessment  enter  into  an  elaborate  discussion  of 

or  received  that  particular  amount  of  the  question  as  to  whether  or  not  a 

benefit.    Ck>urts  will  uphold  an  assess-  special  assessment  must  be  based,  in 

ment    made    upon    such    legislative  ]wt  even,  upon  the  idea  of  a  benefit 

authority    even   though    the    oenefits  to  be  actually  received  by  the  abutting 

are  not  s  own  to  be  identical  with  the  property.     It  is  sufficient  to  say  that 

burden.''    See  also  to  the  same  effect,  it  has  oeen  repeatedly  held  by  this 

Banaz   v.   Smith,    133   Cal.   102;  San  court  that  such  improvement  of  streets 

Francisco  Pav.  Co.  v.  Bates,  134  Cal.  is  a  public  object  which  will  support 

39;  Belser  v.  Allman,   134  Cal.  399;  such  an  assessment,  regardless  of  the 

Chapman    v.    Ames,    135    Cal.    246;  fact  of  whether  or  not  it  is  a  benefit 

German  Sav.  Soc.  v.  Ramish,  138  Cal.  to  the  abutting  property.    We  regard 

120,  125.     In  Duncan  v.  Ramish.  142  the  law  upon  this  question  as  settled  in 

Cal.  686,  it  was  held  that  the  validity  this  State."    Citing  Warren  v.  Henly, 

of  a  street   assessment  according  to  31    Iowa,  31;    Morrison   v.   Hershire, 

frontage  cannot  be  collaterally  attacked  32  Iowa,  271;  Gatch  v.  Des  Moines, 

in  an  action  to  enjoin  a  sale  of  the  lands  63  Iowa,  718;  Muscatine  v.  Chicago, 

by  evidence  that  the  share  of  the  cost  R.  I.  &  P.  R.  Co.,  88  Iowa,  291.    See 

01  the  improvement  apportioned  and  to  the  same  effect,  Allen  v.  Davenport, 

assessed  to  plaintiff's  lots  exceeded  the  107    Iowa,    90,    103.    Following    the 

benc^ts  thereto  arising  from  the  im-  decision  of  French  o.  Barber  Asphalt 

provement.    The   absence   of  benefit  Pav.  Co.,  181 U.  S.  324,  it  has  been  held 


Digitized  by  V:rOOQlC 


2526 


MUNICIPAL   COBPORATIONS 


§1437 


validity  of  assessments  by  the  front  foot  under  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  and  the  corresponding 


that  the  creation  of  a  taxing  district 
and  the  detennination  of  the  manner 
of  the  assessment  is  a  legislative  ques- 
tion, and  that  therefore  assessments 
by  frontage  are  valid.  Hackworth  v, 
Ottumwa,  114  Iowa,  467  (paving  as^ 
sessment);  Ft.  Dodge  Elect.  L.  &  P. 
Co.  V,  Ft.  Dodge,  116  Iowa,  568,  580; 
Minneapolis  &  St.  L.  R.  Co.  v,  lind- 
quist.  119  Iowa,  144  (sewer  assess- 
ment). See  also  Oliver  v.  Monona 
County,  117  Iowa,  43.  But  in  Iowa 
Pipe  &  Tile  Co.  v,  Callanan,  125  Iowa, 
358,  a  sewer  assessment  bv  frontage 
upon  a  narrow  strip  of  lana  having  a 
frontage  of  one  hundred  feet  and  a 
depth  of  only  eight  feet  was  held  to  be 
invalid  as  so  manifestly  unequal  and 
unjust  as  to  be  within  the  principles 
of  Norwood  v.  Baker,  supra. 

Kansas.  It  is  within  the  power  of 
the  legislature  to  create  a  taxing  dis- 
trict and  charge  the  cost  of  a  local 
improvement,  e.  o,  a  sewer,  upon  the 
property  in  the  custrict  either  accord- 
mg  to  fronta^  or  superficial  area  or 
valuation.  ICansas  City  v,  Gibson,  66 
Kan.  501.  See  also  Gilmore  v.  Hentig, 
33  Kan.  156:  Mason  v.  Spencer.  35 
Kan.  512;  Moore  v.  Paola,  63  Kan. 
867.  Assessment  for  sprinklms  in  pro- 
portion to  frontage  held  to  be  valid.  Un- 
ion Pac.  R.  Co.  V,  Abilene,  78  Kan.  820. 

Kentucky.  A  street  grading  assess- 
ment according  to  the  area  of  the  assessed 
property  wiD  not  be  held  to  be  an 
arbitrary  and  unconstitutional  taking 
of  the  property  merely  because  the 
benefits  are  not  commensurate  with 
the  cost,  the  legislature  having  a  large 
discretion  in  defining  the  property  to 
be  specially  benefited.  The  fact  that 
a  statute  makes  no  provision  for  a 
prdimiruary  hearing  as  to  the  extent 
of  special  benefits  to  each  piece  of 
property  resulting  from  the  improve- 
ment of  a  street  does  not  render  the 
statute  invalid.  Barfield  v.  Gleason, 
111  Ky.  491.  See  also  as  to  validity 
of  assessments  by  area,  t^reston  v. 
Roberts,  12  Bush  (Ky.),  570;  Nevin 
V.  Roach,  86  Ky.  492;  Louisville  v. 
Bitzer,  115  Ky  359,  364.  But  these 
assessments  cannot  be  imposed  under 
such  conditions  as  to  amount  to  spoli- 
ation. Preston  v.  Rudd,  84  Ky.  150; 
Barfield  v.  Gleason,  111  Ky.  491.  In 
Louisville  v.  Bitzer,  115  Kv.  359,  an  as- 
sessment by  area  exceeded  on  the  (acts 


the  value  of  the  property  assessedi 
and  the  court  held  this  to  be  spoliation 
and  invalid.  Hobson,  J.,  said:  "The 
method  of  assessment  by  the  foot  has 
been  followed  so  long  and  has  been^so 
often  approved  by  tms  court,  that  it 
no  longer  remains  in  open  question. 
Preston  V.  Roberts,  12  Bush  (Ky.),  570; 
Nevin  v.  Roach,  86  Ky.  492.  The 
rule,  also,  is  that  while  these  assess- 
ments rest  upon  the  basis  of  benefits 
or  presumed  benefits  to  the  property 
assessed,  it  is  not  essential  to  their 
validity  that  actual  enhancement  in 
value  or  other  benefits  to  each  owner 
should  be  shown;  the  judf^ent  of  the 
city  coimcil  being  conclusive  as  to  the 
propriety  of  the  improvement.  Pear- 
son V.  Zable,  78  Ky.  170,  174:  Ludlow 
V.  Cincinnati  S.  R.  Co.,  78  Ky.  357; 
Preston  v.  Rudd,  84  Ky.  150;  West 
Covington  v.  Schultz,  16  Ky.  Law  Rep. 
831;  30  S.  W.  Rep.  410,  660;  Allen  v. 
Woods,  20  Ky.  Law  Rep.  59,  45  S.  W. 
Rep.  106;  Bullitt  v.  Selvage.  20  Ky. 
Law  Rep.  599,  47  S.  W.  Rep.  255. 
On  the  omer  hand  it  is  held  that  when, 
owing  to  extraordinary  facts,  the  pre- 
sumption on  which  the  rule  rests  does 
not  apply,  and  to  force  the  owner  to 
make  me  improvement  is  to  confiscate 
his  property  withovt  compensation^ 
this  is  spoliation  and  will  not  be  en- 
forced. Covington  v.  Southgate,  15 
B.  Mon,  (Ky.)  491 ;  Louisville  v.  Louis- 
ville RollinK  Mill  Co.,  3  Bush  (Ky.), 
416;  Broadway  Baptist  Church  v. 
McAtee,  8  Bush  (Ky.),  508;  Preston 
V.  Rudd,  84  Ky.  150;  Frantz  v.  Jacob, 
88  Ky.  525,  532;  James  v.  Louisville, 
19  Ky.  Law.  Rep.  447,  40  S.  W.  Rep. 
912.  In  other  words^  the  judgment  of 
the  legislative  mumcipal  authorities 
is  held  conclusive  in  all  cases  of  doubt 
as  to  these  matters;  but  where  the  total 
value  of  the  property  taxed  after  the 
improvement  is  made  less  or  no  more 
than  the  cost  of  the  improvement, 
there  is  no  room  for  difference  of  opin- 
ion,—  that  to  enforce  the  lien  is  to 
take  from  the  owner  his  property  with- 
out compensation.  .  .  .  ^fo  depart- 
ment of  the  government  can  take  the 
property  of  the  citizen  for  public  pur- 
poses without  just  compensation,  and 
when  the  entire  property  is  taken  to 
pay  for  a  public  improvement  there 
IS  no  room  for  a  presumption  as  to 
the  beoiefits  received,  but  a  case  of 
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provision  of  the  State  ConstitutioDS  is  given  a  construction  in  har- 
mony with  the  views  of  the  Supreme  Court  as  to  the  proper  con- 
struction to  be  placed  upon  the  Fourteenth  Amendment 

spoliation  is  ahown."  See,  also,  aa  whole  or  in  part  upon  the  property  in 
to  what  oonstitutee  spoliation,  Henning  such  district  according  to  wduation 
V.  Stengel,  112  Ky.  906;  PfafSnger  v.  or  superficial  oxea  or  fronUiQe,  The 
Kremer,  115  Ky.  408,  503;  Figg  v,  legislative  determination  that  the  prop- 
Louisville  &  N.  R.  Co.,  116  Ky.  135,  erty  is  benefited  and  as  to  the  mode 
142.  of  apportionment  is  conclusive.    St. 

In    Kentucky y     special    assessmerUa  Joseph  v.  Anthony,  30  Mo.  537;  Neenan 

are  frequently,  if  not  generaUv,  im-  v.  Smith,  50  Mo.  525;  Kilev  v.  Cranor, 

posed  in  proportion  to  the  area  of  abut-  51  Mo.  541;  St.  Louis  v.  Afien,  53  Mo. 

ting  property.    As  to  the  principles  44;  Farrar  v.  St.  Louis,  80  Mo.  379; 

governing  the  apportionment  of  these  Rutherford  v.  Hamilton,  97  Mo.  543; 

assessments  imder  the  statutes  of  this  Johnson  t;.  Duer,  115  Mo.  366;  Moberly 

State,  see  Beck  v.  Obst,  12  Bush  (Ky.),  v.  Hasan,  131  Mo.  19;  Heman  v,  Allen, 

268;  Schmelz  v.  Giles,  12  Bush  (Ky.),  156  Mo.  534.  afif'd  fmb  rum.  Shumate  v, 

491;  Stengel  v.  Preston,  89  Ky.  616;  Allen,  181  U.  S.  402;  Kansas  aty  v. 

Cooper  ».  Nevin,  90  Ky.  85:  Washle  v.  Bacon,  157  Mo.  450,  471;  Baiber  A»- 

Nehan,97Ky.351;Dumesnilt;.Shanks,  phalt  Pav.   Co.  v,  French,   158  Mo. 

97  Ky.  354,  30  S.  W.  Rep.  654;  Dumes-  634,   aff'd   181   U.   S.   324;  Prior   i^. 

nil  V.  Gleason,  99  Ky.  652,  37  S.  W.  Buehler  &  C.  Const.  Co.,    170   Mo. 

Rep.  69;  Meyer  v.  Covington,  103  Ky.  439;  Heman  v.  Gilliam,  171  Mo.  258, 

646:  Rdehty  Trust  &  8.   V.   Co.  v,  264;  St.  Charles  o.  Deemar,  174  Mo. 

Vons,  110  Ky.  315;  Scheaferv.  Selvage  122,  124;  Meier  v.  St.  Louis,  180  Mo. 

(Ky.),  41  S.  W.  Rep.  569.  391,  408;  Barber  Asphalt  Pav.  Co.  v. 

Louisiana,  In  Moody  v.  Spotomo,  Munn,  185  Mo.  652,  563;  Baiber  As- 
112  La.  1008;  the  court  said  in  answer  phalt  Pav.  Co.  v.  Peck,  186  Mo.  506, 
to  the  objection  that  the  improvement  516;  Hund  v,  Rackliffe,  192  Mo.  312, 
in  fact  conferred  no  benefit  upon  the  321;  Heman  Const.  Co.  v.  Wabash  R. 
propertyand  that  the  amount  demanded  Co.,  206  Mo.  172.  179;  Fruin-Bam- 
exoeeded  the  value  of  the  propertv,  brick  Const.  Co.  v,  St.  Louis  Shovel  Co., 
that  the  court  was  now  thoroughly  211  Mo.  524,  531,  532.  Where  the 
committed  to  the  doctrine  that  the  charge  is  to  be  ''in  proportion  to  front- 
question  of  benefit  vd  nan  to  particu-  age,"  the  amount  of  the  whole  work 
1^  property  included  within  a  local  is  to  be  ascertained  and  each  lot  charged 
assessment  district  because  of  its  being  in  the  proportion  its  frontage  bears  to 
similarly  situated  with  all  the  other  that  of  all  the  lots.  Neenan  v.  Smith, 
property  of  the  district  with  reference  50  Mo.  525;  s.  c.  again,  60  Mo.  292; 
to  the  work  of  the  ]>ublic  improvement  St.  Louis  v,  Clemens,  49  Mo.  552. 
for  the  cost  of  which  the  assessment  Moniana.  The  legislature  may  pro- 
is  levied,  is  a  legislative  and  not  a  judi-  vide  by  statute  that  when  a  street 
cial  question.  See  also  Kelley  v,  pavement  is  made,  the  city  council 
Chadwick,  104  La.  719,  aff'd  187  U.  S.  may  direct  by  ordmance  that  the  ex- 
540;  Burguieres  Co.  c.  Sanders,  111  pense  shall  be  paid  by  the  entire  district 
La.  109.  according  to  area.    In  \h.e  absence  of 

Mississippi.    A  municipality   mav,  proof  that  the  burden  imposed  on  the 

under  statutory  authoritv,  assess  tne  property  is  entirely  out  of  proportion 

cost  of  a  sidewalk  upon  abutting  prop-  to  the  benefit,  the    property   owner 

erty  according  to  frontage,    Macon  t;.  cannot  assert  that  his  property  is  taken 

Patty.  57  Miss.  378;  Nugent  V.  Jackson,  without   compensation.    McMillan  v. 

72  Miss.  1040;  Wilzinski  v.  Greenville,  Butte,  30  Mont.  220. 

85  Miss.  393,  399  (following  French  New    York.    The    leg^ture    may 

V.  Baiber  Asphalt  Pav.  Co.,  181  U.  S.  create  a  taxing  district  and  may  direct 

324).    A  similiur  assessment  for  paving  that  the  whole  expense  of  an  improve- 

a  street  is  valid.    Edwards  House  Co.  ment  be  assessed  upon  the  property 

V.  Jackson,  91  Miss.  429.  within  such  district.    Spencer  v.  Mer- 

Missam.    The  legislature  may  chant,  100  N.  Y.  585,  afifd  125  U.  S. 

create  a  special  taxing   district   and  345;  People  v.  Buffalo,  147  N.  Y.  675, 

charge  the  cost  of  an  improvement  in  679;  Smith  v.  Buffalo,  159  N.  Y.  427, 
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•  But    these   views    are   not  uniformly   accepted,    and  in   some 
States   assessments   imposed  solely    in   proportion  to  frontage  or 

431.    The  detennination  of  the  legis-  some  reasonable  relation  to  the  bur- 

lature  that  the  property  withm  the  dens  imposed.    The   front  foot  rule 

district  is  benefited  is  mial  and  con-  is  accepted  as  a  l^pslative  declaration 

elusive.    Spencer    v.    Merchant,    100  that  it  shall  be  considered,  and  is.  a 

N.  Y.  585,  aff'd  125  U.  S.  345.    The  fair  and  reasonable  method  of  making 

property  owner  has  no  ri^t  to  a  hearing  the   assessment  and  establishing  ap- 

at  any  time  as  to  the  justice  or  pro-  proximate  equality  in  the  distribution 

priety  of  the  principle  upon  which  the  of  the  burdens.    But  assessments  in 

assessment  is  to  be  apportioned,  and  proportion  to  frontage  are  subject  to 

the  le^slature  may  distribute  the  cost  scrutiny  by  the  court  to  determine 

of  the  improvement  according  to  frorU-  whether  there  is  such  a  marked  dis- 

ooe  without  such  hearing.    Matter  of  proportion   between   the   burden   im- 

Quger,   84  N.   Y.  6J.9;  O'Reilley  v.  posed  and  the  benefit  conferred  as  to 

Kingston,  114  N.  Y.  439,  448;  People  make    it    clearly    manifest    that    the 

V.  Pitt.  169  N.  Y.  521,  aflF'g  64  N.  Y.  burdens    have    not    been    fairly    and 

App.  Div.  316;  People  v,  Desmond,  186  equitably     apportioned.     Kinston     v, 

N.  Y.  232,  236;  Ithaca  v,  Babcock,  72  Wooten,  150  N.  Car.  295. 

N.  Y.  App.  Div.  260;  Donovan  ».  Os-  North  Dakota,    The  legislative  power 

wego,  90  N.  Y.  App.  Div.  397;  New  to  create  a  taxing  district  and  to  impose 

York  Cent.  &  H.  R.  R.  Co.  v.  Roches-  the  cost  of  the  assessment  upon  property 

ter,   129  N.  Y.  App.  Div.  805,  811.  therein  according  to  froniage  is  fully 

Compare  Conde  v,  Schenectady,  164  recognized.    Rolph  t;.  Fargo,  7  N.  Dak. 

N.  Y.  258,  rev'g  29  N.  Y.  App.  Div.  640;  Roberta  v.  First  Nat.  Bank,  8  N. 

604;  Matter  of  Munn,  165  N.  Y.  149,  Dak.  504:  Webster  ».  Fargo,  9  N.  Dak. 

155,  rev'g  49  N.  Y.  App.  Div.  232;  208,  aflf'd  181  U.  S.  394.    The  court 

Nehasane  Park  Assoc,  v.  Lloyd,   167  has  expressed  the  opinion  that  the  aa- 

N.  Y.  431,  aff'g  45  N.  Y.  App.  Div.  sessment  need  not  be  supported  by 

631.  benefits,  and  that  it  is  vahd  even  if 

An  assessment  for  a  local  improve-  there  be  no  benefits.  Rolph  v.  Fargo, 
ment  apportioned  among  the  owners  7  N.  Dak.  640. 
of  abutting  real  estate  according  to  Oklahoma.  It  has  been  held  that 
frontage  is  neld  to  be  valid,  and  an  as-  the  legislature  may  authorize  a  city  to 
sessment  on  that  basis  against  lots,  impose  a  sewer  assessment  upon  lots 
some  of  which  were  vacant  and  others  in  the  sewer  district  in  proportion  to 
occupied  by  buildings,  was  sustained,  area  and  without  regard  to  improve- 
since  under  the  charter  it  was  the  duty  ments,  and  that  as  the  apportionment 
of  the  assessors  to  determine  the  bene-  of  the  cost  according  to  area  is  a  mere 
fits,  in  doing  which  they  acted  judi-  matter  of  calculation  which  cannot  be 
cially;  and  their  judgment  as  to  the  affected  by  a  hearing,  the  fact  that 
amount  of  benefit  was  held  not  to  be  the  property  owner  has  no  notice  or 
judicially  reviewable  unless  it  appeared  hearmg  otherwise  than  by  the  pubU- 
(which  m  the  case  before  the  court  it  cation  of  the  ordinance  creating  the 
aid  not)  that  they  acted  upon  some  district,  publication  of  the  advertiae- 
erroneous  principle  m  making  the  assess-  ment  for  bids,  and  publication  of  the 
ment.  O'Reilley  t;.  Kingston,  114  N.Y.  ordinance  levying  and  assessing  the 
439.  tax,  does  not  affect  the  validity  of 

North  Carolina.    Prior  to  Norwood  the  assessment.     Peny  v.  Davis,   18 

V.  Baker,  172  U.  S.  269.  it  was  held  Okla.  427. 

that  the  legislature  might  create,  or  Oregon.    The  formation  of  a  taxing 

authorize   the   creation   of,    a   taxing  district  is  within  the  discretion  of  the 

district,  and  direct  that  the  cost  of  an  legislature  and  the  property  owner  has 

improvement   be    assessed    upon    the  no  right  to  a  hearing  thereon  or  as  to 

property  therein  according  to  frontage,  the  manner  of  apportionment.    Hence, 

Rafeigh   v.   Peace,    110   N.   Car.   32;  an  assessment  in  Tsroportion  to  frontaae 

Hilliard  t;.  Asheville,  118  N.  Car.  845.  will  be  sustained,  if  it  does  not  plainly 

But  it  was  held  in  a  later  case  that  appear  to  be  arbitrary,   unjust,  and 

assessments  by  frontage  can  only  be  ineouitable.    Individual  cases  working 

sustained    on   the    theory    of   special  haroship  to  property  owners  are  not 

benefits  conferred  and  when  they  bear  sufilcient  ground  for  setting  aside  the 
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area  either  violate  eaq>ress  constitutional  provisions  or  are  incon- 
sistent  with    the   fundamental   and   constitutional  characterbtics 


aasessment.  King  v.  Portland,  38 
Oreg.  402,  418,  aff'd  184  U.  S.  61. 

South  Dakota,  An  assessment  in 
proportion  to  fronJUige  does  not  violate 
the  constitutional  requirement  of  eaual- 
ity  of  taxation,  although  a  lot  which 
is  assessed^is  twice  as  deep  as  the  ad- 
jacent lot.  Tripp  V.  Yankton,  10  S. 
Dak.  616;  s.  c.  11  S.  Dak.  363.  The 
court  remarked  that  it  is  ''dearly 
within  the  reasonable  exercise  of  the 
taxing  power  to  make  frontage  the 
basis  of  apportionment.''  And  in 
Whitaker  &.  Deadwood,  23  S.  Dak.  638; 
122  N.  W.  Rep.  690,  the  court  held,  on 
the  authority  of  the  North  Dakota  de- 
cisions cited  supra,  that  the  method  of 
assessing  property  oenefited  by  a  local 
improvement  in  proportion  to  front- 
age did  not  violate  any  constitutional 
provision. 

Washington.  Le^lative  determina- 
tion as  to  the  limits  of  a  taxing  dis- 
trict and  that  the  property  therein  is 
benefited  is  final  and  cannot  be  re- 
viewed by  the  courts.  Hence,  assess- 
ments by  the  front  foot  rule  are  vaUd. 
Northern  Pac.  R.  Co.  v.  Seattle,  46 
Wash.  67^.  See  also  Seattle  v.  Kel- 
leher,  196  U.  S.  361. 

West  Virginia.  An  assessment  by 
the  front  foot  for  the  cost  of  paving  side- 
waUcs  is  held  to  result  in  a  fair  ap- 
portionment and  to  be  constitutional. 
Wilson  V.  Philippi,  39  W.  Va.  75.  So, 
too,  a  statute  which  authorizes  the 
municipality  to  assess  two-thirds  of 
the  expense  of  paving  a  street  and  the 
whole  expense  of  a  sewer  against  the 
abutting  property  in  proportion  to 
frontage  is  constitutional  and  valid. 
Parkersburg  v.  Tavenner,  42  W.  Va. 
486.  An  assessment  of  two-thirds 
of  the  cost  of  paving  a  street  in  pro- 
portion to  frontage  was  held  not  to 
violate  either  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  or  the 
? revisions  of  the  State  Constitution. 
>ancer  v.  Mannington,  50  W.  Va.  322, 
327.  TMs  case  was  decided  after 
Norwood  V.  Baker,  172  U.  S.  269,  but 
makes  no  reference  thereto. 

Wyoming.  S^ial  assessment  for 
sewer  imposed  in  proportion  to  area 
of  property  held  to  be  constitutional 
and  valid.  McGarvey  v.  Swan,  17 
Wyo.  120. 

Construction  of  word  "fronting." 
Authority  to  pave  a  highway  at  the 


expense  of  the  property  fronting  there- 
on does  not  authorize  an  assessment 
against  a  lot  which  is  separated  from 
the  highway  so  paved  by  a  railwav 
running  side  by  side  therewith,  which 
is  liable  to  be  ''fenced  up  at  any  mo- 
ment." The  court  add,  "We  are  un- 
able, indeed,  to  see  how  it  can  be  said 
that  this  lot  fronte  on  the  hi|^way  in 
question,  when  its  real  front  is  on  an- 
other public  highway  —  the  railroad  — 
forty-seven  feet  south  of  it."  Phila- 
delphia V.  Eastwick,  35  Pa.  76.  See 
also  Philadelphia  v.  Philadelphia,  W. 
&  B.  R.  Co.,  33  Pa.  41. 

Comer  lots.  According  to  the  weight 
of  authority  a  comer  lot  has  ttoo  fronts; 
it  abuts  on  or  fronte  on  both  streete, 
and  may  be  assessed  for  street  improve- 
mente  as  fronting  or  abutting  on  each 
street.  Springfield  v.  Green,  120  111. 
269,  274,  276;  Wilbur  v.  Sprinrfeld, 
123  lU.  395,  400;  Des  Moines  &.  Dorr, 
31  Iowa,  89;  Morrison  v.  Hershire,  32 
Iowa,  271;  Lawrence  v.  Killam  11  Kan. 
499,  611;  Anderson  v.  Bitzer  (Ky.), 
49  S.  W.  Rep.  442;  Elder  v.  Cas^y 
(Ky.),  64  S.  W.  Rep.  836;  Nowlen  v. 
Benton  Harbor,  134  Mich.  401;  Mo- 
berly  v.  Hogan,  131  Mo.  19;  Collier's 
Estate  V.  Western  Pav.  &  Supply  Co., 
180  Mo.  362,  377;  People  t;.  Adams, 
18  N.  Y.  Supp.  443;  Michener  v.  Phila- 
delphia, 118  Pa.  636;  Weeks  v.  Mil- 
waukee, 10  Wis.  242,  268.  See  also 
Martin  v.  Wagner,  120  Cal.  623;  Wolf 
V.  Keokuk,  48  Iowa,  129;  Wolfort  v. 
St.  Louis,  115  Mo.  139:  Seibert  v. 
Tiffany,  8  Mo.  App.  33;  Allen  v.  Kren- 
ning,  23  Mo.  App.  661.  But  in  Ohio 
a  peculiar  rule  has  been  adopted  by  the 
oourte.  When  the  statute  authorizes 
an  assessment  for  a  street  improve- 
ment "by  the  front  foot  of  the  property 
bounding  and  abutting  on  the  improve- 
ment" regard  must  be  had  to  what  is 
the  real  front  of  the  property.  This 
is  a  question  of  fact  to  be  determined 
by  the  manner  in  which  it  is  laid  out 
or  improved  by  the  owner.  If  a  lot 
abute  lengthwise  on  the  improvement 
but  fronts  breadthwise  on  another 
street  and  not  on  the  improvement, 
the  lot  should  be  turned  around  and 
deemed  as  fronting  breadthwise  on  the 
improvement  and  assessed  according 
for  the  number  of  feet  front  on  the 
improvement  which  it  would  have  in 
that  case  and  no  more.    Haviland  v. 
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which,  in  these  States,  are  regarded  as  underlying  all  special 
assessments.  Thus,  it  is  held  in  a  number  of  States,  including 
Georgia,  Massachusetts,  Nebraska,  New  Jersey,  Ohio,  and  Texas, 
that  a  special  assessment  implies  that  the  property  specially  as- 
sessed is  actually  benefited,  that  the  assessment  can  only  be  made 
when  such  benefit  exists  in  fact,  that  the  amount  of  the  assessment 
cannot  exceed  the  amount  of  the  special  and  peculiar  benefit,  and 
that  the  property  owner  is  entided  to  a  hearing  upon  the  question 
whether  his  property  is  so  benefited.^ 

ColumbuB,  50OhioSt.  471;Cherington  Vanaickle,   72  Neb.   105,   110;  Wead 

v.  Columbus,  50  Ohio  St.  475;  Sandrock  v.  Omaha,  73  Neb.  321,  325;  Tidewater 

w.  Columbus,  51  Ohio  St.  317;  Toledo  Co.  v.  Coster,  18  N.  J.  Eq.  518:  Sigler 

V.  SheiU,  53  Ohio  St.  447;  Metcaif  v,  v,  FuUer,  34  N.  J.  L.  227;  Delaware, 

Carter,  19  Ohio  Or.  Ct.  Rep.  196.    As  L.  &  W.  R.  Co.  v,  Passaic.  37  N.  J.  L. 

to  rule  for  the  assessment  of  a  trianguUxr  137;  Agens  v.  Newark,  37  N.  J.  L.  415; 

lot  m  Ohio,  see  Tompkins  v.  Norwood,  State  v.  FuUer,  39  N.  J.  L.  576;  Walsh 

18  Ohio  Cir.  Ct.  Rep.  883.  &.  Barron,  61  Ohio  St.  15;  Dayton  v. 

When  the  cost  of  an  improvement  Bauman,  66  Ohio  St.  379,  393;  Chicago 

is  to  be  assessed  on  the  lots  bordering  &  E.  R.  Co.  v.  Keith,  67  Ohio  St.  279, 

or  fronting  on  the  street  and  only  a  292;  Hutcheson  v,  Storrie,  92  Tex.  685. 

part  in  width  of  the  street  is  improved.  See  also  Mann  v.  Jersey  City,  24  N.  J. 

the  lots  upon  each  side  of  the  street  L.  662 :  Chamberlain  v.  Cleveland,  34 

must  be  assessed  although  the  improved  Ohio    St.    551.    Index  —  Draxna;    Ir- 

part  lies  on  one  side  of  the  centre  of  the  rigatUm;  Levee. 

street.    Indianapolis  &  V.  R.  Co.  v.       lUinais.    In  this  State  the  Constv- 

Capitol  Pav.  &  Const.  Co.,  24  Ind.  App.  tuHon  makes  express  provision  for  the 

114;  Klein  v.  Nugent  Gravel  Co.  (Ind.  delegation  to  cities,  towns,  and  villages 

App.),  66  N.  £.  Rep.  486;  Morrison  v.  of  the  power  to  make  improvements  by 

fiersmre.  32  Iowa,  271,  276;  Musca-  special  oMeasment  or  special  taxation 

tine  V.  Chicago,  R.  I.  &  P.  R.  Co.,  88  of  contiguous  property,  or  otherwise. 

Iowa,  291.    See  also  Drake  v.  Grout,  As  construed  by  the  courts,  this  con- 

21  Ind.  App.  534.  stitutional    provision   is   regarded    as 

'  Speer  v.  Athens,  85  Ga.  49;  At-  authorizing  special  taxation,  e.  g.j  by 

lanta  v.  Gate  City  St.  R.  Co.,  80  Ga.  frontage,   as  a  distinct  and  separate 

276;  Atlanta  v.  Hamlein,  96  Ga.  381;  form  of  local  assessment,  clearly  dis- 

Weed  V.  Boston,  172  Mass.  28;  White  tinguishable  from  special  assessment. 

V.  Gove,   183  Mass.   333,  335;  Sears  But  special  assessments,   strictly  so- 

V.    Boston,    173    Mass.  |71;    Sears   v.  caUed,  must  be  imposed  in  proportion 

Boston   St.  Com'rs,  173    Mass.   350;  to  the  benefits  and  the  property  owner 

Boston  V.  Boston  &,  A.  R.  Co.,  170  is  entitled  to  a  hearing  thereon.    See 

Mass.  95;  Dexter  v.  Boston,  176  Mass.  post^  §  1439.  In  view  of  the  fact  that  the 

247,  251;  Lorden  v.  Coffey,  178  Mass.  Constitution  of  this  State  recognizes 

489;   Harwood  v.  Boston  St.  Com'rs,  special   taxation    (which   includes  as- 

183  Mass.  348;  Edwards  v.  Bruorton,  sessments  in  proportion  to  frontage) 

184  Mass.  529,  530;  Cheney  v,  Beverly,  as  a  distinct  method  of  taxation,  the 
188  Mass.  81;  Harwood  v.  Donovan,  Constitution  of  Illinois  and  the  deci- 
188  Mass.  487,  489;  Tappan  v.  Boston  sions  of  the  court  thereunder  are  sep- 
St.  Com'rs,  193  Mass.  498;  Smith  v.  arately  considered  and  discussed.  See 
Boston.  194  Mass.  31,  33;  Corcoran  v.  post,  §  1439. 

Cambndge,  199  Mass.  5.  13;  Hanscom  MassachuseUs,  In  Sears  v.  Boston 
v.  Omaha,  11  Neb.  37;  Cain  v.  Omaha,  St.  Com'rs,  173  Mass.  350,  a  sewer 
42  Neb.  120;  Smith  v,  Omaha,  49  assessment  was  authorized  by  statute 
Neb.  883,  892;  Equitable  Trust  Co.  ».  to  be  based  on  a  consideration  of  the 
O'Brien,  55  Neb.  735,  737;  Medland  v.  necessity  for  the  works  as  caused  by 
ConneU,  57  Neb.  10;  Portsmouth  Sav.  the  estate  assessed,  the  amount  of 
Bank  v,  Omaha,  67  Neb.  50,  60;  Med-  use  thereof,  the  benefit  received  there- 
land  f^.  Linton,  60  Neb.  249;  Neal  v,  from,  the  amount  of  assessment  for  a 
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In  some  States  comtUviional  proviswiu  are  to  be  found  which, 
either  expressly  or  by  construction,  are  inconsistent  with  assess- 
ments in  proportion  to  frontage  or  according  to  area,  or,  if  they 
permit  such  assessments,  require  that  they  do  not  exceed  the  spe- 
cial benefits  to  the  property  assessed.^    And  in  some  States  also, 

sewer  paid  by  any  owner  of  the  estate, 
and  the  length  of  time  since  such  pay- 
ment. The  statute  was  held  imcon- 
stitutional  as  taking  into  consideration 
other  matters  than  special  and  peculiar 
benefits  to  the  estate  assessed,  and  as 
not  confining  the  benefits  to  be  con- 
sidered to  special  and  peculiar  benefits 
to  the  estate.  Knowwm,  J.,  said  that 
roecdal  assessments  are  only  valid, 
''when  founded  upon  special  ana 
peculiar  benefits  to  the  property  from 
the  expenditm^  on  account  of  which 
the  tax  is  laid,  and  then  only  to  an 
amount  not  exceeding  such  special 
and  peculiar  benefits.  In  Dexter  v. 
Boston,  176  Mass.  247,  a  sewer  as- 
sessment was*  imposed  according  to 
the  linear  meaaurement  of  [the  land  along 
the  sewer.  It  was  held  that  a  parcel 
which  received  but  little  benefit  from 
a  turn  in  the  sewer  was  doubly  assessed 
and  that  the  statute  was  in  that  respect 
unconstitutional.  In  Carson  v.  Brock- 
ton Sewerage  Com'n,  182  U.  S.  398, 
afiPg  175  Mass.  242.  it  is  held  that 
whether  the  owners  ot  property  assessed 
for  a  sewer  will  be  entitled  to  the  free 
use  thereof  or  not  is  a  question  of  local 
policy;  that,  although  such  sewer  may 
nave  been  built  by  special  assessments, 
the  legislature  may  require  persons 
making  use  of  it  to  pay  a  reasonable 
sum  for  such  use;  and  that  when  an 
ordinance  fixes  the  charges  to  be  paid 
for  the  use,  no  notice  of  an  assessment 
therefor  neied  be  given  to  the  property 
owners.  In  Loraen  v.  Coffey,  178 
Mass.  489.  land  was  assessed  for  laying 
out  a  highway.  The  statute  directed 
that  the  ''assessable  cost  of  the  work 
done  under  said  order  shall  be  assessed 
upon  the  several  parcels  of  land,"  the 
amount  for  whicn  each  parcel  shall 
be  assessed  to  be  determined  "in  ac- 
cordance with  the  oroportion  in  which 
said  board  shall  aetermine  that  the 
said  parcels  are  increased  in  value.'' 
It  was  held  that  the  statute  was  un- 
constitutional, that  it  directed  the 
whole  cost  to  be  assessed  irrespective 
of  the  benefit,  and  that  the  proportion 
of  the  increase  only  determined  the 
division  of  the  cost  and  not  the  amount 


to  be  assessed.  Followed  in  Harwood 
V.  Boston  St.  Com'rs,  183  Mass.  348. 

Nebraska,  The  Constitution  of  1875, 
art.  ix.  §  6,  which  authorizes  the  legis- 
lature to  confer  upon  cities,  tovms,  and 
villages  "power  to  make  local  improve- 
ments by  special  assessment  or  roedal 
taxation  of  property  benefited,  has 
been  construed  as  limiting  the  assess- 
ments thereby  contemplated  to  prop- 
erty bpeciaUv  benefited,  and  to  the 
amount  of  the  benefits  oonfeired  by 
the  improvement.  See  cases  cited 
above. 

Ohio.  Under  the  provisions  of  the 
Constitution  of  this  State  that  com- 
pensation for  property  taken  "shall 
be  assessed  by  a  jury  without  deduc- 
tion for  bend&ts  to  any  property  of 
the  owner,''  compensation  paid  to  a 
land  owner  for  lands  taken  to  open  a 
street  cannot  be  assessed  back  upon 
the  lands  of  the  owner  remaining  after 
such  taking,  nor  can  the  costs  and  ex- 
penses incurred  in  such  a  proceeding 
be  so  assessed.  The  compensation, 
costs,  and  expenses  must  be  paid  out 
of  the  public  treasury.  Cincinnati,  L. 
&  N.  K.  Co.  V.  Cincinnati,  62  Ohio 
St.  465  (overruling  Cleveland  v. 
Wick,  18  Ohio  St.  303).  Nor  can  an 
assessment  for  the  compensation  paid 
for  lands  taken  be  imposed  upon  lands 
benefited  althoush  owned  by  the 
person  whose  landfs  are  not  taken.  A 
special  assessment,  may,  however, 
be  made  for  the  improvement  of  street 
surface.  Dayton  v.  Bauman,  66  Ohio 
St.  379. 

Vermont.  It  has  been  said  that 
there  can  be  no  special  assessment 
imless  the  property  is  specially  benefited. 
Durkee  v.  Barre,  81  Vt.  530,  541,  citing 
Barnes  v.  Dyer,  66  Vt.  469;  Sowles  v. 
St.  Albans,  71  Vt.  418.  But  an  assess- 
ment in  proportion  to  frontage  is  not 
necesssanly  mvahd  under  this  principle 
although  some  lots  may  be  deeper  and 
have  more  valuable  improvements  on 
them  than  others.  Divkee  t^.  Barre, 
81  Vt.  530,  542. 

^Alabama.  In  Montgomery  v.  Moore, 
140  Ala.  638,  a  paving  assessment 
directed  to  be  prorated  according  to 


Digitized  by  V:rOOQlC 


2532 


MUNICIPAL   CORPORATIONS 


§1437 


either  by  express  statutory  provision  or  by  the  construction  adopted 
by  the  courts,  assessments  in  proportion  to  frontage,  while  recog- 


the  frontage  of  abutting  propertv  was 
sustained  as  valid  under  the  authority 
of  French  v.  Barber  Asphalt  Pav.  Co., 
181  U.  S.  324.  See  also,  and  compare, 
Mobile  t^.  Dargan,  45  Ala.  310;  Irwin 
V.  Mobile,  57  Ala.  6,  9;  Birmingham 
t;.  Klein,  89  Ala.  461;  Montgomery  v, 
Birdsong,  126  Ala.  632;  Montgomery 
v.  Foster,  133  Ala.  587.  But  the 
Constitution  of  1901,  §  223,  expressly 
forbids  special  assessments  "in  excess 
of  the  increased  value  of  such  property 
by  teason  of  the  special  benefits  derived 
from  such  improvements.''  This  pro- 
vision has  notning  to  do  with  the  man- 
ner in  which  the  assessment  is  appor- 
tioned, whether  by  the  front  foot  or 
otherwise,  but  only  fixes  a  limit  beyond 
which  it  cannot  go.  Under  the  con- 
stitutional provision,  the  property 
owner  has  the  right  to  establish  in 
court,  if  he  can,  that  his  assessment 
exceeds  the  constitutional  limit.  Har- 
ton  v.  Avondale,  147  Ala.  458,  468. 
See  also  Inge  v.  Board  of  Public  Works, 
135  Ala.  187. 

ArkansM.  In  this  State  there  are 
dicta  to  the  effect  that  special  assess- 
ments must  be  founded  on  and  cannot 
exceed  the  special  benefits.  In  Stiewel 
V,  Fencing  District,  71  Ark.  17,  27, 
Woodf  J.{  said:  "Special  assessments 
for  local  unprovements  find  their  only 
justification  in  the  peculiar  and  special 
benefits  which  such  improvements  be- 
stow upon  the  particular  property 
assessed.  This  is  generally  recognized 
by  the  authorities.  Therefore,  any 
statute  which  authorizes  an  assess- 
ment greater  than  the  special  benefit  to 
the  property  would  be  unconstitutional. 
Whue  the  statute  imder  consideration 
does  not  in  express  terms  limit  the 
assessment  to  the  amount  of  the  ben- 
efits received,  that  must  necessarily 
be  understood.  For  the  legislature 
was  familiar  with  the  provisions  of 
the  Constitution  of  the  United  States 
and  our  own  Constitution  forbidding 
any  person  to  be  deprived  of  property 
without  due  process  of  law  and  without 
just  compensation.  Our  statute  must 
be  interpreted  as  if  these  provisions 
were  written  in  it.  Therefore,  while 
the  statute  permits  the  cost  of  the  im- 
provement to  be  assessed  against  the 
property,  it  must  necessanly  mean, 
provided  such  cost  does  not  exceea 
the  benefits  received  by  the^improve- 


ment.  The  legislature  having  provided 
for  the  improvement  district  and  the 
manner  in  which  such  improvements 
shall  be  made  and  the  costs  thereof 
ascertained,  when  the  district  is  con- 
stituted by  the  designated  agents, 
and  the  costs  of  the  improvement  are 
ascertained  and  assessed,  it  will  be 
presumed  that  the  property  included 
m  the  district  is  benented,  and  that 
assessments  for  the  cost  of  the  im* 
provements  do  not  exceed  the  benefits." 
See  also  Ritter  v,  Drunage  District, 
78  Ark.  580,  584;  Driver  v.  Moore,  81 
Ark.  80,  84.  In  Mathews  v.  Kimball. 
70  Ark.  451.  where  the  court  followed 
French  v.  6arber  Asphalt  Pav.  Co., 
181  U.  S.  324,  and  refused  to  enjoin 
the  collection  of  an  assessment  for  a 
public  park,  the  court  remarked,  "  The 
mclusion  of  a  piece  of  real  property 
in  an  improvement  district  by  dty 
ordinance  is  at  least  prima  facie  proof 
that  it  will  be  benefited  by  the  proposed 
improvement."  But  the  ConstUution 
of  this  State  directs  that  special  assess- 
ments on  real  property  for  local  im- 
provements in  towns  and  cities  ''shall 
De  ad  valorem  and  uniform."  Ark. 
Const.  1874,  art.  xix.  §  27.  As  to 
the  construction  and  application  of 
the  constitutional  provisions  of  this 
State,  see  ante,  §  1366.  It  has  been  said 
that  the  constitutional  provision  per- 
mits a  special  assessment  to  be  made 
either  according  to  the  value  of  the 
property  itself,  or  according  to  the 
value  01  the  benefit  to  the  property. 
Kirst  V,  Street  Imp.  Dist.  No.  120, 
86  Ark.  1.  But  assessments  for  he 
improvement  of  streets  cannot  be  accord- 
ing to  frontage.  Monticello  v.  Banks, 
48  Ark.  251,  following  Peay  v.  Little 
Rock,  32  Ark.  31. 

Minnesota,  In  this  State  it  is 
provided  by  the  Constitution,  art.  ix. 
1 1,  that  ''AH  taxes  to  be  ndsed  in  this 
State  shaU  be  as  nearly  e€|ual  as  may 
be,  and  all  property  on  which  taxes  are 
to  be  levied  shaU  have  a  cash  valuation 
and  be  equalized  and  uniform  throu^- 
out  the  State;  provided,  that  the  legis- 
lature may,  by  general  law  or  special 
act.  authorize  municipal  corporations 
to  levy  assessments  for  local  improve- 
ments upon  the  property  fronting 
upon  sucn  improvements  or  upon  the 
property  to  be  benefited  by  such  im- 
provements, or  both,  without  regard 
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nized  and  permitted,  are  subject  to  the  right  of  the  properly  ovmer 
to  a  hearing  as  to  the  existence  of  benefits  and  to  have  the  assess- 
ment limited  to  the  amount  of  the  special  benefit  conferred.^    When 


to  a  cash  valuation  and  in  such  manner 
as  the  legislature  may  prescribe;  and 
provided  further  that  for  the  purpose  of 
defraying  the  expenses  of  laying  water 

Eana  supplymg  any  city  or  munici- 
f  with  water,  the  legislature  may, 
neral  or  special  law,  authorize  any 
city  or  municipality,  having  a  popula- 
tion of  5,000  or  more,  to  levy  an  annual 
tax  or  assessment  upon  the  lineal 
foot  of  all  lands  fronting  on  any  water 
main  or  water  pipe  laid  by  such  city  or 
municipality."  The  first  clause  of  this 
provision  was  the  only  part  thereof 
m  the  Constitution  as  originally 
adopted,  the  remainder  thereof  having 
been  added  by  amendment.  Under  that 
clause  it  was  held,  before  amendment, 
that  assessments  for  grading  streets 
must  be  apportioned  on  the  basis  of 
the  valuation  of  the  property  and  that 
any  other  form  was  pronibited.  Stin- 
son  V.  Smith,  8  Minn.  366.  The 
Constitution  was  then  amended  by 
adding  the  first  proviso.  It  was  held 
that  this  proviso  did  not  reject  the 
principle  uiat  taxes  should  ''be  as 
neariy  equal  as  may  be,''  and  hence 
while  the  legislature  could  authorize 
an  assessment  according  to  frontage, 
such  an  assessment  could  not  be  msAe 
on  any  plan  that  disr^arded  actual 
benefits.  Noonan  v.  Stillwater,  33 
Minn.  198;  State  v.  Hennepin  County 
Dist.  Ct.,  33  Minn.  235,  244;  State  v. 
Ramsey  County  Dist.  Ct.,  33  Minn. 
295,  306;  Hennepin  County  v.  Bartle- 
Bon.  37  Minn.  343.  See  also  State 
V.  Reis,  38  Minn.  371;  In  re  Nor  on, 
61  Minn.  542;  State  v.  Norton,  63  Minn. 
497.  In  State  v.  Pillsbury,  82  Minn. 
359,  a  sewer  assessment  levied  at  a 
flat  rate  per  lineal  foot  without  regard 
to  benefits,  or  actual  cost  of  construc- 
tion, and  without  a  hearing,  was  held 
to  be  unconstitutional  both  under  the 
State  Constitution  and  under  the  Four- 
teenth Amendment.  Bat  compare 
State  V.  Ramsey  County  Dist.  Ct.,  80 
Minn.  293.  under  the  second  pro- 
viso it  was  held  in  State  v.  Lewis  Co., 
72  Minn.  87,  that  a  statute  authorizing 
the  levy  of  a  tax  of  ten  cents  per  lineal 
foot  for  water  mains  and  dosel^^  fol- 
lowing the  constitutional  provision 
was  valid  under  the  State  Constitution. 
In  State  v,  Lewis  Co.,  82  Minn.  390, 


the  court  considered  the  effect  on  a 
similar  water  tax  of  the  Fourteenth 
Amendment  to  the  Federal  Constitu- 
tion as  construed  in  Norwood  v.  Btdker, 
172  U.  S.  269.  In  its  ori|^  decision 
it  held  the  tax  invalid  as  not  limited 
to  and  based  on  benefits  to  abutting 
property.  But  on  reargument,  al- 
though adhering  to  the  principle  of 
its  original  decision,  it  reversed  its 
ruling  on  the  strength  of  French  v. 
Barber  Asphalt  Pav.  Co.,  181  U.  S. 
324,  and  held  that  the  tax  was  valid 
under  the  Fourteenth  Amendment  as 
weU  as  under  the  State  Constitution. 
This  latter  decision  was  followed  as 
to  a  similar  water  tax  in  State  t^.  Mao- 
alester  College.  87  Minn.  165. 

Virginia.  By  the  ConsHttdion  of 
Virginia,  1902,  §  170,  it  is  provided 
''No  city  or  town  shall  impose  any 
tax  or  assessment  upon  abutting  land- 
owners for  street  or  other  public  local 
improvements,  except  for  making  and 
improving  the  walkways  upon  then 
existing  streets,  and  improving  and 
paving  then  existing  aJleys,  and  for 
either  the  construction,  or  for  the  use 
of  sewers;  and  the  same  when  imposed 
shall  not  be  in  excess  of  the  particular 
benefits  resulting  therefrom  to  such 
abutting  landowners.  Except  in  cities 
and  towns,  no  such  taxes  or  assessments, 
for  local  improvements,  shall  be  im- 
posed on  abutting  hmdowners."  In 
Adams  v.  Roanoke,  102  Va.  53,  it  is 
said  that  if  the  property  owner  is  given 
a  hearing  by  statute  as  to  the  fact  and 
the  amount  of  benefits,  that  is  all  that 
he  can  ask.  A  front  foot  assessment 
of  one-half  of  the  cost  of  the  improve- 
ment does  not  necessarily  violate  the 
fundamental  principle  of  assessment 
only  for  benefits,  nor  is  it  violated 
because  one  piece  of  property  of  smaUer 
value  is  required  to  pay  more  than  an- 
other of  greater  value.  See  also  Viol- 
lett  V.  Alexandria,  92  Va.  561. 

^  lUinois,  In  this  State  assessments 
by  the  front  foot  are  justified  under  a 
special  constitutional  provision  quoted 
supra^  authorizing  cities,  towns,  and 
villages  to  make  local  improvements 
by  special  assessment  or  by  special 
taxation  of  contiguous  property,  or  othei^ 
wise.  As  construed  by  the  courts, 
this  constitutional  provision  does  not 
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the  rule  is  adopted  that  a  special  assessment  can  only  constUutian- 
ally  be  imposed  when  it  is  based  upon  and  does  not  exceed  the 

^ve  a  property  owner  whose  property 
IS  specially  taxed  a  right  to  a  hearing 
upon  the  question  of  the  benefits,  but 
the  rule  has  been  changed  by  statute 
which  declares  that  no  special  tax  shall 
be  levied  "in  an  amount  in  excess  of 


the  special  benefit  which  such  property 
shall  receive  from  such  improvement, 
and  provides  that  the  property  owner 
shall  have  a  right  to  a  hearing,  upon 
the  question  of  benefit  and  the  amount 
of  tne  special  tax.  See  Palmer  o. 
Danville,  106  111.  42;  Hull  v.  People, 
170  m.  246;  Birket  v.  Peoria,  185  lU. 
369;  Mercy  Hospital  v,  Chicago,  187 
m.  400;  Peru  v,  Bartels,  214  lU.  515; 
East  St.  Louis  v.  Illinois  Cent.  R.  Co., 
238  ni.  296.  Assessments  by  the  front 
foot  under  the  Constitution  of  this 
State  are  specify  considered  in  §  1439, 
post, 

Indiana.  When  the  question  first 
came  before  the  Supreme  Court  of 
Indiana,  after  the  decision  of  Norwood 
V,  Baker,  172  U.  S.  269.  that  court  ex- 
pressed the  opinion  that  imder  the 
state  Constitution  an  assessment  ar- 
bitrarily by  the  front  foot  was  uncon- 
stitutional, and  that  assessments  can 
only  be  laid  in  proportion  to  benefits; 
but  it  held  that  the  statute  there  in 
question  (known  as  the  "Barrett  Law'') 
only  provided  a  rule  of  prima  facie 
assessment  by  the  front  foot,  and  that 
such  assessments  were  subject  to  review 
and  alteration  by  the  common  council 
or  board  of  trustees  of  the  municipality 
upon  the  basis  of  special  benefits  re- 
ceived from  the  improvement,  and 
the  common  council  and  board  of  trus- 
tees not  only  had  the  power,  but  it  was 
their  imperative  duty,  to  adjust  an 
assessment  to  conform  to  the  actual 
special  benefits  accruing  to  each  of  the 
existing  property  owners.  Adams  v. 
Shelbyville,  154  Ind.  467,  468;  Defrees 
».  Ferstl,  154  Ind.  695;  Taylor  v.  Craw- 
fordsville,  155  Ind.  403;  Schaefer  o. 
Werling,  156  Ind.  704,  aff'd  188  U.  S. 
516;  Martin  v.  Wills,  157  Ind.  153; 
Leeds  v.  Defrees,  157  Ind.  392;  Shank 
V,  Smith,  157  Ind.  401;  Wray  v.  Fry, 
158  Ind.  92;  Hibben  p.  Smith,  158  Ind. 
206.  afF'd  191  U.  S.  310;  Deane  v. 
Indiana  Macadam  &  Const.  Co.,  161 
Ind.  373, 376;  Brown  v.  Central  Bermu- 
dez  Co.,  162  Ind.  452.  459;  McKee  v. 
Pendleton,  162  Ind.  667,  669;  Bqyoe 
p.  Tuhey,  163  Ind.  202, 210.  In  McKee 


0.  Pendleton,  154  Ind.  652.  it  was  said 
that  the  power  to  assess  oy  the  front 
foot  absolutely  and  irrespective  of  the 
benefits  was  not  conferred  by  an^ 
statute  of  the  State.  In  Indianapolis 
V.  Holt,  155  Ind.  222,  236,  the  court 
said  that  if  the  statute  then  before  the 
court  (which  authorized  a  front  foot 
assessment)  {)rohibited  or  excluded 
the  consideration  of  benefits  and  the 
apportionment  of  the  cost  with  refer- 
ence thereto,  the  statute  would  be  void; 
but  the  court  construed  Uie  statute 
as  authorizing  a  prima  facie  assessment 
only,  which  was  not  exclusive  of  the 
right  of  the  munidpalitv  to  make,  or 
of  the  owner  to  have  the  assessment 
made  to  conform  to  the  benefits.  See 
also  Indianapolis  v.  Heltzel.  157  Ind. 
703.  In  Martin  v.  Wills,  157  Ind.  153, 
the  court  said  that  French  v.  Barber 
Asphalt  Pav.  Co.,  181  U.  S.  324,  con- 
clusively decided  that  an  assessment 
bv  the  front  foot  did  not  violate  the 
Fourteenth  Amendment  to  the  Federal 
Constitution,  but  that  it  left  the  law 
imder  the  State  Constitution  untouched : 
it  held  that  as  the  statute,  as  construea 
by  the  court,  gave  the  right  to  a  hearing 
on  the  question  whether  an  assessment 
in  proportion  to  frontage  did  or  did  not 
exceed  the  benefit,  the  provisions  of  the 
State  Constitution  were  not  violated. 
It  has  also  been  held  in  this  jurisdiction 
that  the  fact  that  the  assessment  is 
distributed  against  the  property  in 
proportion  to  frontage  does  not  nece&- 
saruy  show  that  the  assessment  was 
made  arbitrarily  and  without  regard 
to  benefits  or  render  it  void.  Leeds  v. 
Defrees,  157  Ind.  392;  Wray  v.  Fry,  158 
Ind.  92,  95;  Brown  v.  Central  Bermudez 
Co.,  162  Ind.  452:  Pittebur^,  C,  C.  & 
St.  L.  R.  Co.  0.  Taber,  168  Ind.  419,  425. 
But  when  assessments  imder  the 
"Barrett  Law"  against  "back-lying 
property"  were  attacked  upon  the 
ground  that  the  statute  f^ve  tne  back- 
lying  owner  no  opportumty  to  be  heard 
on  the  account  of  tne  assessment  against 
him,  or  on  the  (luestion  of  specic^l  oene- 
fits  from  the  improvement,  the  court 
said  that  the  question  was  not  involved 
in  previous  cases,  and  that  what  was 
saia  in  Adams  v.  Shelbyville,  154  Ind. 
467,  to  the  effect  that  a  law  which  makes 
no  provision  for  a  hearing  on  the  ques- 
tion of  special  benefits  violated  the 
Fourteentn  Amendment  to  the  Federal 
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special  and  peculiar  benefits  to  the  property  assessed,  assessments 
imposed  in  proportion  to  frontage  are  regarded  as  violating  the 
fmidamental  principle  and  as  invalid,  if  they  are  made  solely  in  pro- 
portion to  frontage,  and  it  does  not  appear  that  the  special  benefits 
to  the  property  were  considered,  or,  if  it  is  not  in  substance  found, 
that  the  property  is  equally  and  uniformly  benefited  in  proportion 
to  frontage.^    But  the  mere  fact  that  a  computation  shows  that  the 


Constitution  was  clearly  dtcto,  and 
dedded,  following  French  v.  Barber 
Asphalt  Pay.  Co.j  181  U.  S.  324,  and 
the  cases  immediately  succeeding  it, 
and  quoting  from  Webster  v.  Fargo, 
181  U.  S.  394.  395,  "that  it  is  within 
the  power  of  tne  le^ature  of  the  State 
to  create  special  taxing  districts,  and 
to  chaige  the  cost  of  local  improvement, 
in  whofe  or  in  part,  upon  the  property  in 
said  districts,  either  according  to  valu- 
ation or  superficial  area  or  frontage.'' 
Vorisp.  Pittsburg  Plate  Glass,  Co.,  163 
Ind.  599.  This  decLBion  was  followed 
and  sustained  by  the  Supreme  Court  of 
the  United  States  in  Cleveland,  C,  C. 
&  St.  L.  R.  Co.  V.  Porter,  210  U.  S.  i77, 
185,  afiTg  38  Ind.  App.  226.  See,  to  the 
same  effect,  Diven  v.  Burlington  Sav. 
Bank,  40  Ind.  App.  678.  In  Spaulding 
V.  Mott,  167  Ind.  58,  67,  a  taxing  dis- 
trict for  the  construction  or  improve- 
ment of  gravel  roads  was  formed  con- 
sisting of  the  territory  within  one  and  a 
half  miles  on  either  side  and  within  one 
and  a  half  miles  of  either  end  of  the 
proposed  improvement.  The  statute 
was  sustained  as  valid.  Monks,  J., 
said,  ''It  is  settled,  as  a  general  rule, 
that  it  is  within  the  discretion  of  the 
legislature  to  determine  what  property, 
as  regards  its  location  with  respect 
to  the  local  improvement  shall  be  as- 
sessed." See  also  Eklwards  v.  Cooper, 
168  Ind.  54,  66. 

^  Georgia.  If  an  assessment  accord- 
ing to  frontage  be  so  disproportionate 
to  the  value  of  the  estate  that  the  levy 
amounts  to  a  virtual  confiscation  of 
the  owner's  property,  the  assessment 
cannot  be  upheld  as  a  legal  or  valid 
exercise  of  the  power  to  tax  for  the 
improvement.  Thus,  where  property 
abutted  upon  one  street  three  feet, 
upon  another  street  seven  feet,  and 
upon  a  third  street  407  feet,  and  the 
third  street,  upon  which  the  greatest 
frontage  was,  was  paved  at  a  cost  of 
over  $721,  when  the  estimated  value 
of  the  property  was  only  $260,  the 
court  held  that  it  was  such  a  case  of 


doubtful  benefit  and  probable  spoli- 
ation as  required  the  interference  of  a 
court  of  equity,  and  the  collection  of 
the  tax  was  enjoined.  Atlanta  v. 
Hamlein,  96  Ga.  381. 

MassachuseUs.  The  rule  stated  in  the 
text  isthe  rule  in  Massachusetts.  Seethe 
cases  cited  above  as  to  the  fundamental 
principles  of  special  assessments.  In 
Weed  V.  Boston,  172  Mass.  28,  an 
assessment  for  building  a  main  sewer 
■was  imposed  upon  the  petitioner's 
land  according  to  the  lineal  measure- 
ment. The  petitioner's  land  was  of 
little  value,  and  the  sewer  was  designed 
principally  for  draining  a  considerable 
territory  of  valuable  land  at  some 
distance.  The  sewer  was  not  con- 
structed in  a  street  or  way,  and  the 
court  held  that  a  statute  autJiorizing 
an  assessment  by  lineal  measurement 
was  unconstitutional  when  applied  to 
the  facts,  particularly  as  the  assess- 
ments according  to  frontage  were 
grossly  disproportionate  to  the  benefits 
to  the  lots.  The  court  said  that  the 
weight  of  authority  was  that  an  assess- 
ment by  frontage  might  be  a  reasonable 
mode  of  assessing  the  cost  of  a  sewer  in 
a  street  or  way  because  of  the  similarity 
of  the  lots,  but  not  when  the  sewer  was 
not  constructed  in  a  street  or  way,  or 
was  constructed  in  the  country.  But 
in  later  cases  the  principle  was  ^ven 
a  general  application,  and  assessments 
in  proportion  to  frontage  without  refer- 
ence to  the  benefits  were  held  to  be 
invalid.  See  cases  cited  above.  Thus, 
in  White  v,  Gove,  183  Mass.  333,  a  sewer 
assessment  by  frontage  was  held  to  be 
unconstitutional.  The  Massachusetts 
Constitution  requires  that  the  legis- 
latiure  shall  ''impose  and  levy  reason- 
able assessments,  rates,  and  taxes,"  and 
the  court  held  that  the  assessments 
could  not  exceed  the  benefits.  The 
court  pointed  out  that  the  case  of 
French  v.  Barber  Asphalt  Pav.  Co.,  181 
U.  S.  324,  and  the  other  decisions  of 
the  United  States  Supreme  Court 
following  it,  only  dealt  witn  the  question 
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special  assessment  bears  an  exact  proportion  to  the  frontage  of  the 
property  assessed  b  not  sufficient  to  vitiate  it,  if  it  otherwise  appears 


of  the  validity  of  the  aasessments  under 
the  Federal  Constitution.  KnowUon, 
C.  J.,  said:  ''As  was  pointed  out  in 
Sears  v.  Boston,  173  Mass.  71,  and  as 
was  held  in  many  other  cases  before 
Norwood  V.  Baker  was  decided,  if  one 
is  required  to  pay  a  special  assessment 
upon  his  proi>erty  in  addition  to  the 
general  assessment  which  he  pays 
equally  with  every  one  else,  this  spediBJ 
assessment  cannot  be  properly  founded 
upon  anything  but  benefits  to  the 
property.  If  he  pays  his  proper  pro- 
portion of  the  general  tax  and  then 
pays  a  special  assessment  greater  in 
amount  than  the  benefit  he  receives, 
his  entire  tax  is  excessive,  unreasonable, 
and  disproportional.  Hence,  under 
a  Constitution  which  requires  that 
taxes  shall  be  proportional  and  reason- 
able,  a  system  which  imposes  upon 
propertv  in  addition  to  its  proportional 
share  of  the  general  tax  a  special  assess- 
ment without  an  equivalent  benefit 
is  unconstitutional."  In  Cheney  v, 
Beverly,  188  Mass.  81,  it  was  held 
that  a  statute  which  provided  for  an 
assessment  for  sewer  construction  ac- 
cording to  frontage  or  area  should  be 
construed  as  by  impUcation  requiring 
that  ''in  no  case  shall  an  assessment 
be  made  that  exceeds  the  special  benefit 
received  by  the  estate  assessed,"  al- 
though the  statute  contained  no  ex- 
press provision  to  that  effect.  The 
lef^ative  intent  was  deduced  from 
l^e  general  scheme  of  the  improvement 
and  the  lauguage  used.  See  also 
Corcoran  v.  Cambridge,  199  Mass.  5, 
13. 

The  court  has  held  that  street  sprink- 
ling^ continuously  and  generally  made, 
comers  a  special  benefit  upon  property 
abutting  upon  the  street,  and  has  sus- 
tained assessments  therefor  in  propor- 
tion to  frontage.  There  were  no  facts 
in  the  case  to  show  that  the  front  foot 
rule  as  applied  to  the  situation  was 
not  reasonable,  and  the  court  sustained 
it  as  a  fair  apportionment.  Sears  v. 
Boston,  173  Mass.  71.  See  also,  to 
the  same  effect,  Phillips  Academy  v, 
Andover,  175  Mass.  118,  127;  Stark 
V.  Boston.  180  Mass.  293;  Hodgdon 
V.  Haverhill,  193  Mass.  327.  But 
subsequently  the  statute  providing 
for  street  sprinkling  according  to  the 
front  foot  was  construed  as  requiring 


that  the  assessment  should  not  exceed 
the  benefit  to  the  estate  assessed,  and 
assessments  on  vacant  and  unimproved 
and  on  entirely  diflsimilar  property 
were  sidd  to  be  invalid  as  violating 
the  fundamental  principle  that  property 
can  only  be  ass^sed  m  proportion  to 
the  benefits,  although  the  assessment 
in  the  particular  case  was  sustained  on 
technical  groundb.  Corcoran  v.  Cam- 
bridge, 199  Mass.  5.  But  the  court 
does  not  appear  to  have  uniformly 
adhered  stnctly  to  the  principle  thi^ 
assessments  can  only  be  founded  upon 
and  in  proportion  to  special  benefits 
actually  received.  Thus  in  Sears  v. 
Boston  Street  Com'rs,  180  Mass.  274, 
279,  where  a  special  assessment  was 
imposed  upon  property  for  the  con- 
struction and  alteration  of  streets,  &c.. 
in  connection  with  the  South  Terminal 
Station,  it  was  argued  that  the  petition- 
er's benefit  should  be  limited  to  benefits 
from  the  city's  expenditure  in  connec- 
tion therewith,  and  that  expenditures 
for  that  purpose  by  the  railroad  com- 
pany could  not  be  considered.  The 
court,  however,  held  that  this  was  not 
so.  Holmes,  C.  J.,  saying  in  explanation 
of  the  basis  on  which  special  assess- 
ments are  laid,  "It  is  to  be  remembered 
that,  in  the  language  of  Chi^  Justice 
Gray,  'The  estates  are  assessed  not  for 
the  benefit  conferred,  but  for  the  cost 
of  the  public  improvement.'  .  .  .  The 
benefit  is  referred  to  only  as  justifica- 
tion and  a  limit."  In  Smith  v,  Worces- 
ter, 182  Mass.  232,  a  statute  providing 
for  the  construction  of  a  sewer  which 
directed  that  "Every  person  owning 
real  estate  upon  any  street  in  which 
any  drain  or  sewer  shall  be  laid  imder 
or  by  virtue  of  this  act,  and  upon  the 
line  thereof,  or  whose  real  estate  may 
be  benefited  thereby,  shall  pay  to  said 
city  such  sum  as  the  mayor  and  alder- 
men shall  assess  upon  him  as  his  propor- 
tionate share  of  the  expenditure  of  the 
city  for  drains  and  sewers,"  was  held 
to  be  constitutional.  Holmes,  C.  J., 
said,  "When  the  le^lature  has  con- 
templated a  certain  region,  and  may 
be  supposed  to  have  acted  in  view  of  a 
spednc  scheme,  there  is  no  doubt  that, 
within  reasonable  limits,  it  may  deter- 
mine that  the  cost  of  an  inprovement 
ahaO  fall  upon  a  designated  district 
and  may  fix  the  principles  upon  which 
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tibat  the  assessment  was  in  fact  made  in  proportion  to  the  benefits, 
and  if  it  is  found  that  the  assessments  do  not  exceed  the  benefits.^ 


the  ooBt  shall  be  apportioned."  Citing 
Kingman,  Petitioner,  153  Mass.  566; 
French  v.  Barber  Asphalt  Pav.  Co., 
181  U.  S.  324.  342,  343;  Parsons  v. 
District  of  Columbia,  170  U.  S.  45; 
Baimian  v,  Ross.  167  U.  S.  548,  553. 
He  further  said,  ''It  may  deal  with  the 
whole  improvement  as  a  unit  and 
dharge  those  assessed  with  a  share  of 
the  total  expense."  Citing  Butler  v, 
Worcester,  112  Mass.  541,  555;  Dorgan 
V.  Boston,  12  Allen  (Mass.),  223; 
Leominster  v.  Conant,  139  Mass.  384, 
388;  Sears  v.  Boston  St.  Com'rs,  180 
Mass.  274,  278;  Parsons  v.  District  of 
Columbia,  170  U.  S.  45.  He  concluded 
that  ''The  legislature  determined  that 
the  real  estate  on  the  line  of  the  sewers, 
together  with  possibly  some  other  land, 
would  be  benefited  as  a  whole  to  the 
extent  of  the  charge  put  upon  it."  He 
added  that  it  was  not  necessary  to 
consider  how  far  the  legislature  might 
authorize  an  inferior  body  to  create  a 
special  taxing  district. 

Nebraska.  In  this  State  it  is  held 
that  in  order  to  sustain  a  levy  of  spedal 
taxes  by  the  frontage  of  lots  within 
the  taxing  district,  it  must  afiSrmatively 
appear  from  the  record  that  the  city 
council  or  other  authorities  f  oimd  that 
the  benefits  were  equal  and  uniform 
as  to  all  lots  and  tracts  to  be  affected 
by  the  proposed  improvement.  John 
V,  ConneU,  64  Neb.  233,  237;  b.  c.  71 
Neb.  10,  modifying  8.  c.  61  Neb.  267; 
Portsmouth  Sav.  Bank  v.  Omaha,  67 
Neb.  50,  61;  Morse  ».  Omaha,  67  Neb. 
426.  See  also  Smith  v,  Omaha,  49 
Neb.  883;  Medland  v.  Linton,  60  Neb. 
249,  263.  Constitutional  proviaon 
quorted  supra. 

New  Jersey.  A  front  foot  assess- 
ment appearing  to  be  imposed  without 
a  consideration  of  the  benefits  is  re- 
garded as  arbitrary  and  invalid.  Sigler 
V.  Puller,  34  N.  J.  L.  227;  A^ns  v. 
Newark,  37  N.  J.  L.  415;  New  Bruns- 
wick Rubber  Co.  v.  New  Brunswick 
St.  Com'rs,  38  N.  J.  L.  190;  Cronin  v. 
Jersey  aty,  38  N.  J.  L.  410;  Ku-k- 
Patrick  V.  New  Brunswick  St.  Com'rs, 
42  N.  J.  L.  510;  Simmons  v.  Passaic, 
42  N.  J.  L.  524;  Doughten  v.  Camden, 
72  N.  J.  L.  461,  rev'g  71  N.  J.  L.  426. 


It  must  affirmatively  appear  that  the 
assessment  is  not  in  excess  of  the  bene- 
fits conferred  upon  the  land.  Kings- 
land  V.  Union  Township,  37  N.  J.  L. 
268;  Van  Houten  v.  Paterson,  37  N. 
J.  L.  412;  Passaic  v.  Delaware,  L.  &  W. 
R.  Co^  37  N.  J.  L.  538;  s.  c.  37  N.  J.  L. 
137;  Sinomons  v.  Passaic.  38  N.  J.  L. 
60;  Van  Solingen  v.  Hamson,  39  N.  J. 
L.  51 ;  Hutton  v.  West  Orange,  39  N.  J. 
L.  453;  Buess  v.  West  Hoboken,  51 
N.  J.  L.  267;  Pardee  v.  Perth  Amboy, 
57  N.  J.  L.  106,  109;  Hendrickson  v. 
Point  Pleasant.  65  N.  J.  L.  535;  Poil- 
lon  V.  Rutherford,  65  N.  J.  L.  538; 
Butler  V.  Montclau*,  67  N.  J.  L.  426; 
Allison  Land  Co.  v.  Tenaply,  68  N.  J.  L. 
205;  Rosell  v.  Neptune  City,  68  N.  J.  L. 
509;  Essen  v.  Cape  May,  77  N.  J. 
L.  361;  72  Atl.  Rep.  49.  It  has  been 
held  that  an  assessment  which  is  made 
bv  frontage  only  does  not  comply  with 
charter  requirements  that  the  assesa- 
ment  shall  be  made  in  proportion  to 
the  benefits.  Mann  v.  Jersey  City, 
24  N.  J.  L.  662;  Ogden  v.  Hudson.  29 
N.  J.  L.  104;  Tims  v.  Newark,  25  N.  J. 
L.  399;  Hampson  v.  Paterson,  36  N.  J. 
L.  159;  Baxter  v.  Jersey  City,  36  N.  J.  L. 
188.  Assessments  upon  vacant  lots 
for  water  rates  held  void,  because 
imposed  without  reference  to  benefits 
or  to  the  value  of  the  land.  Culver  v. 
Jersey  City,  45  N.  J.  L.  256:  Prov. 
Inst,  for  Sav.  v.  Allen,  37  N.  J.  £q.  36. 
See,  more  fully,  supra,  §  1435. 

Ohio.  An  assessment  by  the  front 
foot  is  invalid  if  made  without  refer- 
ence to  the  benefits  or  in  apparent 
excess  thereof.  Walsh  v.  Barron,  61 
Ohio  St.   15. 

Texas.  Prior  to  Norwood  v.  Baker, 
172  U.  S.  269,  assessments  bv  the  front 
foot  were  held  to  be  valid.  Round- 
tree  V.  Galveston,  42  Tex.  613:  Allen  v. 
Galveston,  51  Tex.  302;  Taylor  v. 
Boyd,  63  Tex.  533;  Adams  v.  Fisher, 
63  Tex.  651;  s.  c.  75  Tex.  657;  Texas 
Transportation  Co.  v.  Boyd,  67  Tex. 
153;  Harrell  v.  Storrie  (Tex.  (jiv.  App.), 
47  S.  W.  Rep.  838.  But  after  Nor- 
wood V.  Baker,  supra,  was  decided, 
it  was  held  that  an  assessment  by  the 
front  foot,  which  was  imposed  upon 
aJbutting    lands   without    considering 


I  English  V.  Arizona,  214  U.  8.  359,  Walker  v.  Aurora,  140  lU.  402,  411; 
363;  Springfield  v.  Sale,  127  HL  359;  Cfaicago  Sanitary  Dist.  v.  Joliet,  189 
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It  is  to  be  noted  that  in  New  Jersey^  where  the  rule  is  that  an  assess- 
ment by  frontage  not  appearing  to  be  laid  in  proportion  to  the 
benefits  is  invalid,  the  courts  make  a  distinction  in  the  case  of 
assessments  for  the  improvement  of  sidewalks.  The  sidewalk  is 
regarded  as  subservient  to  the  estate  to  which  it  is  attached,  and 
essential  to  the  beneficial  use  of  the  premises ;  the  improvement  of  the 
sidewalk  is  a  burden  on  the  land,  and  an  order  of  the  municipal  au- 
thorities to  improve  the  sidewalk  is  deemed  to  be  a  police  regulation. 
Therefore,  the  expense  of  constructing,  paving,  or  repairing  side- 
walks may  be  imposed  upon  the  abutting  property.^ 

§  1438.    Front  Foot  ABsosBments;  Role  in  Pennsylvania,  Michigan, 
^inseoniin.  —  In  Pennsylvania^  assessmenis   in  proportion  to  fronts 

the   benefits,  violated    the   Constitu-'  tioned  to  the  benefits  to  the  property 

tion  of  the   State   as  well    as    the  assessed  and  does  not  exceed  them. 

Constitution   of   the    United    States.  Kettle  t^.  Dallas.  35  Tex.  Civ.  App. 

Hutcheson  v.  Storrie,   02  Tex.    685.  632.    In  Texas,  in  a  case  in  which  it 

The   court   remarked   that   Norwood  was  not  necessary  to  decide  the  point, 

V.  Baker  laid  down  a  salutary   rule,  it  was  suggested  that  sidewalks  were 

But  it  is  within  the  power  of  the  leg-  an  exception  to  the  general  rule,  and 

islature  to  create  or  authorize  the  ere-  that  they  might  be  constructed  at  the 

ation  of  a  taxing  district,  and  impose  expense  of  abutting  owners.     Lentz  v. 

the  cost  of  the  improvement  thereon,  Dallas,  96  Tex.  258. 
provided   the   assessment   is   propor- 


ni.  270;  Leeds  v,  Defrees,  157  Ind.  392;  429;   Hennessy   v.    Douglas   County, 

Wray  v.  Fry,  158  Ind.  92,  95;  Brown  99  Wis.  129;  Sanderson  v,  Herman,  108 

V.  Central  BermudezCo.,  162  Ind.  452;  Wis.  662;  Kersten  v.  Milwaukee,  106 

Pittsburgji.  C,  C.  A  St.  L.  R.  Co.  v.  Wis.  200;  Friedrich  v,  Milwaukee,  114 

Taber,   168  Ind.  419,  425;  He^^e  v.  Wis.  304,  308.    See  also  Society  for 

Des  Moines.  141  Iowa,  4;  119  N.  W.  Establishmg  Useful   Manufactures  v. 

Rep.  276;  Beck  v.  Holland,  29  Mont.  Paterson,  42  N.  J.  L.  615;  Central  New 

2^;  Jersey  City  v.  Howeth,  30  N.  J.  L.  Jersey  L^nd  &  Imp.  Co.  v,  Bayonne, 

521,  629,  rev'g  30  N.  J.  L.  93;  Hand  v.  56  N.  J.  L.  297;  O'ReiUey  v.  Kinraton, 

Elizabeth,  30  N.  J.  L.  547,  550,  aff'g  114  N.  Y.  439;  Delaware  &  HrCanal 

30  N.  J.  L.  176;  Pudney  v.  Passaic,  Co.  v.  Buffalo,  39   N.  Y.  App.  Div. 

36  N.  J.  L.  65;  Van  Solingen v.  Harrison,  333,  affd  167  N.  Y.  589;  Ernst  v.  Kun- 

39  N.  J.  L.  51 :  Hunt  v.  Rahway,  39  kle,  5  Ohio  St.  520;  Upington  ».  Oviatt, 

N.  J.  L.  646,  afF^K  40  N.  J.  L.  615;  Ray-  24  Ohio  St.  232:  Findlay  v.  Frey,  61 

mond  V.  Rutherford,  55  N.  J.  L.  441,  Ohio  St.  390;  Northern  Indiana  R. 

aff'd  56  N.  J.  L.  340;  De  Witt  v.  Elizar  Co.  v.  Connelly,  10  Ohio  St.  159.    The 

beth,  56  N.  J.  L.  119, 125;  Long  Branch  question  of  special  benefit  and   the 

Police  S.  A  Imp.  Com'n  v.  Dobbins,  61  property  to  which  it  extends  is  a  ques- 

N.  J.  L.  659;    Dean  v.  Paterson,  67  tion  of  fact.    English  v.  Arizona,  214 

N.  J.  L.  199;  Dooling  v.  Ocean  City,  U.  S.  359,  363. 

67  N.  J.  L.  215;  Shoemaker  v.  Cincm-  ^  Agens  v.  Newark,  37  N.  J.  L.  415, 

nati,  68  Ohio  St.  603,  613;  Schroeder  423;  Van  Tassel  v.  Jersey  Qty,  37  N.  J. 

V,  Overman.  61  Ohio  St.  1:  Walsh  v.  L.   128;   Kirkpatrick  v.   New  Bruns- 

Sims,  65  Ohio  St.  211:  Fridman  v.  wick  St.  Com'rs,  42  N.  J.  L.  510.    But 

Norwood,  15  Ohio  Cir.  Dec.  258,  afF'd  this  principle  does  not  apply  to  filling 

70  Ohio  St.  431;  New  Whatcom  v.  in  the  sidewalk;  that  is  regarded  as  a 

Bellingham  Bay  Imp.  Co.,  16  Wash.  131;  part  of  the  improvement  of  the  street. 

Alexander  v,  Tacoma.  35  Wash.  366;  Cronin  t^.  Jersey  City,  38  N.  J.  L.  410. 
Hayes  v,  Douglas  County,  92  Wis. 
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age  are  by  the  settled  law  of  the  State  regarded  as  valid  for  certain 
improvements  and  under  certain  conditions.^  It  appears  to  be  the 
view  of  the  com't  in  this  State  that  assessment  in  proportion  to 
frontage  is  not  the  expression  of  a  principle  of  taxation,  but  is 
merely  a  convenient  method  in  the  built-up  portions  of  cities  for  a 
practical  adjustment  of  proportional  benefits  and  a  reasonably 
certain  method  of  arriving  at  a  correct,  or  substantially  correct, 
result^  The  court  has  said  that  the  special  assessment  can  only 
be  imposed  upon  property  benefited,  apparendy  making  the  ques- 
tion of  benefit  a  controlling  factor  in  the  validity  of  the  assessment' 
In  applying  this  principle,  as  an  assessment  according  to  the  front 
foot  rule  is  only  a  substitute  for  an  assessment  according  to  the 
actual  benefit,  it  can  be  enforced  only  so  Ipng  as  it  furnishes  a  sub- 
stantially fair  and  equal  apportionment.  Hence,  when  it  ceases 
to  furnish  such  fair  and  equal  apportionment,  an  assessment  in 
conformity  to  this  rule  is  invalid  in  Pennsylvania.  Therefore,  in  the 
case  of  rural  and  farm  lands,  where  an  assessment  according  to 
frontage  will  lead  to  inequality  and  injustice,  it  b  not  within  the 
power  of  the  legislature  to  impose,  or  to  authorize  the  municipality 
to  impose,  an  assessment  for  the  cost  of  improving  a  highway  in 
proportion  to  frontage.^ 

^  HarriBburg  v,  McPherran,  200  Pa.  tion  of  the  city.  '  It  regarded  Norwood 

343.    See  also  O'Connor  v.  Pittsbunch,  v.  Baker,  172  U.  S.  209,  as  having  in- 

18  Pa.  187;  Kirby  v.  Shaw,  10  Pa.  volved  the  question  of  eminent  domain, 

268;  Schenley  v.   Allegheny,   25   Pa.  and  as  bein^  decided  upon  its  own  facts 

128;  Philadelphia  t;.  Tryon,  35  Pa.  401.  and  preeentmg  a  very  oiifferent  question 

3  Hammett  t;.  Philadelphia,  65  Pa.  from  that  bdore  the  court.    It  oon- 

146, 151;  Michener  v.  Philadelphia,  118  sidered  the  facts  of  French  v.  Barber 

Pa.   535;   Harrisburg  v.   McConnick.  Asphalt  Pav.  Co.,  181  U.  S.  324,  to  be 

129  Pa.  213;  McKeesport  v.  Busch,  166  plainly  applicable.    See  also  Franklin 

Pa.  46;  Witman  v.  Reading,  169  Pa.  o.  Hancock,  204  Pa.  110. 
375,  389;  Scranton  v.  Koehler,  200  Pa.        '  See  leading  and  important  case  of 

126.  See  also  Fenelon's  Petition,  7  Hammett  t;.  Philadelphia,  65  Pa.  146. 
Pa.   175;    Pittsburgh    v.   Woods,   44       It  has  also  been  held  in  Pennsylvania 

Pa.  113;  McGonigle  v.  Allegheny,  44  that   special   assessments   cannot   be 

Pa.  118;  Magee  v.  Commonwealtn,  46  imposed    when    the    improvement    is 

Pa.  358;  Wray  v.  Pittsburgh,  46  Pa.  either  expressed  or  app^irs  to  be  for 

365;  Person's  Appeal,  96  Pa.  140;  Wolf  the  general  benefit.    Hence,  under  the 

V,  Philadelphia,  105  Pa.  25.  rule  in  this  State,  the  maintenance  of 

In   Hamsburg  v,   McPherran,   200  streets  and  highways  is  regarded  as  a 

Pa.  343,  aff'g  14  Pa.  Super.  Ct.  473,  an  public  duty  and  repairs  made  thereon 

assessment  for  paving  a  city  street  for  the  public  benent,  and  such  mairUe- 

with  asphalt  was  imposed  according  to  nance  and  repairs,  induding  repairing. 

frontage.  The  court  declared  that  it  re-  cannot  form  tne  foundation  for  a  special 

garded  the  ri^t  to  adopt  the  front  foot  assessment.    Hammett  v.  Philadelphia, 

rule  in  assessmg  the  cost  of  street  pav-  65  Pa.  146;  Protestant  Orphan  Ai^um, 

ing  as  definitely  settled  in  Pennsylvania.  Appeal  of,  111  Pa.  135;  Wistar  v.  Phil- 

and  said  that  it  was  not  considered  adelphia,    111    Pa.    604;    Morewood 

as  an  assessment  irrespective  of  benefits  Avenue,  159  Pa.  20;  Fifty-fourth  Street, 

when  it  was  applied  to  the  original  165  Pa.  8. 
paving  of  a  street  in  the  built-up  por-       *  Washington  Avenue,  Be,  69  Pa. 
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In  Michigan,  no  definite  rule  appears  to  have  been  reached  by 
the  courts,  although  by  the  decisions  of  that  State  it  is  clearly  settled 

352;  Seely  v.  Pittsburgh,  82  Pa.  360,  mble  to  recede  or  to  break  through 

365;  McKeesport  v.  Soles,  165  Fa.  628;  them. 

8.  c.  178  Pa.  363;  Gilham  v.  Real  E»-       "The  majority  opinion  in  that  case 

tate  Title  Ins.  &  Trust  Co.^  203  Pa.  did  not  then,  and  this  opinion  does  not 

24,  26.    See  also  Philadelphia  v.  Rule,  now,  dispute  the  long-recognized  power 

93  Pa.  15;  Scranton  v,  Pennsylvania  of  local  taxation  for  local  improvements, 

Coal  Co.,  105  Pa.  445.  according  to   the  benefits   conferred; 

In  the  case  of  Washington  Avenue,  but  they  meet  and  cUspute  departures 
69  Pa.  352.  it  was  held  to  be  beyond  the  from  that  power,  which,  if  recognized, 
power  of  tne  legislature  to  require  own-  will  end  in  the  overthrow  of  the  right 
ers  of  farm  lands,  lying  within  one  mile  of  private  propertv.  Laws  which  cast 
on  either  side  of  a  public  highway,  to  the  burdens  of  the  public  on  a  few 
pay  for  improving  it  by  an  assessment  individuals,  no  matter  what  the  pre- 
upon  their  lands  by  the  acre.  The  tence  or  how  seeming  their  analog 
highway  in  question  was  seven  miles  to  constitutional  enactments,  are^  m 
long,  and  was  not  within  the  bounds  of  a  their  essense,  despotic  and  tyramucal : 
municipahty;  but  its  improvement  and  it  becomes  the  judiciary  to  stand 
and  management  was  pla(^  in  the  firmly  by  the  fundamental  law,  in 
handsofa^ardofcomnussioners.  The  defence  of  the  general,  great,  and 
main  ground  on  which  the  decision  essential  principles  of  liberty  and  free 
was  based  was  that  the  improvement  government,  for  the  establishment 
would  be  a  general  public  benefit.  The  and  perpetuation  of  which  the  Con- 
secondary  ground  was  that  the  rule  of  stitution  itself  was  ordained." 
charging  benefits  by  frontage  could  In  Seely  v.  Pittsburgh,  82  Pa.  360, 
"apply  only  to  cities  and  large  towns  it  was  held  that  the  cost  of  paving  Penn 
when  the  density  of  population  along  Avenue  in  Pittsburgh  which  extended 
the  street  and  the  small  size  of  lots  along  platted  lots  and  also  along  subur- 
make  it  a  reasonably  certain  mode  ban  and  unplatted  property,  could 
of  arriving  at  a 'true  result.  But  to  not  be  authorized  by  the  legislature 
apply  it  to  the  country  and  to  farm  to  be  assessed  by  the  fronts^  rule, 
lands  would  lead  to  such  inequality  After  stating  the  cost  of  the  improve- 
and  injustice  as  to  deprive  it  of  all  ment  to  have  been  $350,000,  and  the 
soundness  as  a  rule,  or  as  a  substitute  character  of  the  avenue.  Aanew,  C.  J., 
for  a  fair  and  impartial  valuation  of  says,  with  emphasis:  ''Tnis  blending  oi 
benefits  in  pursuance  of  law."  See  city  and  country,  of  city  lots  and  farm 
Weber  v.  Reinhard,  73  Pa.  370,  747.  lands,  of  the  residences  of  the  Uving 

In  the  opinion  in  the  Wa^iington  and  the  graves  of  the  dead  [St.  Marv's 
Avenue  Case,  supra,  after  referring  Cemetery],  constitute  a  group  so  motley 
with  approval  to  Hammett  v,  Phila-  and  discordant,  a  series  so  wanting 
delphia,  65  Pa.  146,  Judge  il^n«tDsa3rs:  in  similitude  and  uniformity,  that 
"Indeed,  I  consider  it  a  fortunate  dr-  the  frontage,  or  per-foot,  rule  cannot 
cumstance  that  that  case  came  up;  for  be  applied  to  it.  It  is  so  plainly, 
it  led  to  an  inquiry  into  the  power  of  palpably,  rankly,  and  ruinously  im- 
special  taxation,  which  was  in  danger  just,  it  must  be  pronounced  no  proper 
of  running  wild  by  insensible  degrees,  or  lawful  mode  of  special  taxation,  but 
and  leading,  before  we  had  become  an  injustice  so  gross  as  to  be  void 
aware  of  it,  mto  the  exercise  of  a  bastard  against  the  righte  of  the  property  as 
power,  dangerous  to  the  right  of  private  protected  by  tne  Bill  of  Rights.'' 
property,  and  violative  of  the  provi-  In  Allegheny  City  r.  Western  Penna. 
sions  in  the  Bill  of  Rights  placed  there  R.  Co.,  138  Pa.  375,  the  court,  applying 
for  ite  protection.  In  questions  of  the  principle  that  if  the  property  is 
]>ower  exercised  by  agents,  it  is  some-  of  such  a  nature  that  it  cannot  be 
times  the  misfortune  of  communities  benefited  it  cannot  be  subjected  to 
to  be  carried,  step  by  step,  into  the  special  assessment,  held  that  a  rail- 
exercise  of  illegitimate  powers,  without  road  right  of  wav  cannot  be  benefited 
perceiving  the  progression,  until  the  by  the  paving  of  a  street,  and  cannot 
usurpations  becisune  so  firmly  fixed  be  assessed  therefor.  See  also  Juno- 
by  precedente  it  seems  to  be  impos-  tion  R.  Co.  v,  Philadelphia,  88  Pa.  424; 
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that  assessments  by  frontage  for  street  paving  are  or  may  be  valid.^ 
But  the  court  has  refused  to  apply  the  front  foot  rule  to  sewers  and 
other  improvements  when  assessments  for  these  purposes  are  levied 
according  to  the  superficial  area  of  the  lots,  and  under  circumstances 
inconsistent  with  tiie  existence  of  any  benefit* 

^  Williams  o.  Detroit,  2  Mich.  560; 
Motz  V.  Detroit,  18  Mich.  495:  Sheley 
p.  Detroit,  45  Mich.  431;  Kalamazoo 
V.  FrancoiBe,  115  Mich.  554:  Cass 
Farm  Co.  v,  Detroit,  124  Mich.  433, 
436,  aff*d  181  U.  S.  396;  Detroit  v. 
Parker,  181  U.  S.  399,  rev'g  103  Fed. 
Rep.  357. 

In  Sheley  v.  Detroit.  45  Mich.  431, 
CodUyy  J.J  speaking  of  paving  assess- 
ments, said,  ''If  an3rthin^  can  be  re* 
gardea  as  settled  in  mimicipal  law  in 
this  country,  the  power  of  the  legisla- 
ture to  permit  sucn  improvements  and 
to  direct  an  apportionment  of  the  cost 
by  frontage  e^ould  by  this  time  be  con- 
sidered as  no  longer  open  to  contro-: 
versy."  In  Cass  Farm  Co.  w.  Detroit, 
124  Mich.  433,  436,  the  Supreme  Court 
of  Michigan  said  that  it  should  be  in- 
clined to  follow  Norwood  v.  Baker,  172 
U.  S.  269,  if  that  were  a  paving  case, 
but  as  it  was  a  street  opening  case  it 
felt  bound  to  follow  its  own  decisions. 

*  In  Thomas  v.  Gain,  35  Mich.  156, 
a  sewer  assessment  imposed  according 
to  l^e  superficial  area  of  the  lots  within 
the  (tistnct  and  without  regard  to  the 
special  or  probable  benefits,  was  held 
to  be  void  and  unconstitutional.  The 
court  said,  per  Codey^  C.  J.,  that  the 
only  principle  which  justified  special 
assessments  is  that  those  enjo3dng  the 
benefits  shall  assume  the  burden.  The 
court  distinguished  paving  assessments 
as  founded  upon  the  presumption  that 
the  benefit  to  lots  therefrom  is  gener- 
ally in  proportion  to  the  frontage,  and 
said  that  the  assessment  for  a  sewer 
might  be  valid  if  confined  to  contiguous 
lots  all  fronting  or  lying  near  the  street 
in  which  the  sewer  was  constructed 
and  if  the  property  was  all  urban.  But 
that  was  not  the  case  before  the  court. 
The  statute  did  not  reouire  the  lands 
to  be  contiguous  to  each  other.  The 
lots  might  be  remote  from  the  sewer  and 
no  ri^t  was  given  to  drain  into  the 
sewer,  and  there  was  no  distinction 
between  the  use  of  the  property  or 
capability  of  improvement.  The  as- 
sessment was  not  confined  to  the  street 
upon  which  the  sewer  was  laid,  the 
particular  assessment  before  the  court 


IHttsbureh's  Petition,  138  Pa.  401. 
434.  The  author  feels  constrained 
to  say  that  unless  there  is  some  special 
and  peculiar  restriction  in  the  Con- 
stitution of  the  State,  such  a  broad 
principle  and  such  a  constructive 
limitation  upon  the  taxing  and  assess- 
ment powers  of  the  State,  is  of  doubt- 
ful constitutional  soundness.  And  it 
is  to  be  observed  that  the  court  has 
not  uniformly  adhered  to  the  rule  that 
benefit  to  the  property  must  appear. 
Thus,  in  Michener  v.  Philadelphia, 
118  Pa.  535,  540,  541,  it  was  said 
that  benefit,  direct  or  indirect,  is  pre- 
sumed to  the  taxpayer  or  his  property, 
and  that  there  need  not  be  benefit  m 
fact.  In  Harrisburg  v.  McCormick, 
129  Pa.  213,  it  was  said  that  it  is  no 
defence  to  the  enforcement  of  an  assess- 
ment that  the  property  is  only  a  nar- 
row strip  along  a  street,  and  that  it 
is  not  worth  the  amount  of  the  assess- 
ment which  is  demanded.  In  Witman 
V.  Reading,  169  Pa.  375,  379,  where  a 
sewer  assessment  in  provartian  tofronlage 
was  involved,  the  trial  court  held  that 
a  front  foot  assessment  was  invalid, 
because  of  differences  in  the  value  of 
the  abutting  property,  but  this  deci- 
sion was  overruled.  MiUhellf  J.,  said: 
"While  the  front  foot  rule  of  assess- 
mentj  it  is  true^  does  not  express  a 
principle  of  taxation,  but  merely  a  con- 
venient method,  yet  its  foundation  is 
not  in  uniformity  of  value,  but  in  uni- 
formity of  benefit.  The  latter  is  not 
always  and  perhaps  not  generally 
dependent  on  the  ronner,  or  in  any 
fixed  ratio  to  it.  Properties  in  the 
same  general  situation  are  presumed 
to  get  the  same  general  benefit  from  a 
common  improvement,  and  as  this  bene- 
fit is  assessed  exclusively  on  property 
abutting  on  the  line  of  the  improve- 
ment, it  is  presumed  to  be  fairly  meas- 
ured by  the  foot  frontage  of  the  prop- 
erty on  that  line,  though  values  may 
be  and  usually  are  very  different,  and 
dependent  on  other  circumstances, 
such  as  the  depth  of  the  lots,  the  build- 
ings erected  upon  them,  the  use  to 
wmch  they  are  put,  and  thdr  proximity 
to  buameBB  centres,"  Ae, 
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In  Wifconrin,  also,  no  settled  principle  seems  to  have  been 
adopted,  but  in  sustaining  aaaesamenta  according  to  frontagey  for 
sidevxdks  and  sanitary  8eu>er8,  the  court  appears  to  have  referred 
the  authority  to  make  the  assessment  to  the  exercise  of  the  police 
power  rather  than  to  the  power  of  taxation.^ 

being  made  upon  property  on  a  parallel 
street.  The  court  re«;arded  the  assess- 
ment in  that  case  as  an  arbitrary  bur- 
den. This  case  was  distinguished  in 
Sheley  v,  Detroit,  46  Mich.  431,  433 
(a  street  paving  case)^  where  CodUy^ 
C.  J.,  also  wrote  the  opmion,  as  having 
no  relevancy  to  the  facts  of  that  case, 
the  court  saying,  "There  was  an  at- 
tempt in  that  case  to  apportion  a  sewer 
tax  m  manifest  disregard  of  any  prin- 
ciple of  justice  or  equity.''  In  Cass 
Farm  Co.  v,  Detroit,  124  Mich.  433, 
435,  Thomas  v.  Gam,  <upfa,  is  re- 
ferred to  as  sustaining  the  principles 
of  Norwood  v.  Baker,  «upfa,  but  is  dis- 
tinguished as  involving  an  improve- 
ment for  sewer  purposes.  In  Auditor- 
General  9.  O'NeiU,  143  Mich.  343,  a 
wwer  assessment  was  held  to  be  invalid 
because  it  conclusively  appeared  that 
the  apportionment  did  not  correspond 
to  actual  benefits,  although  the  officer 
niitlcing  the  assessment  certified  that 
it  was  based  thereon.  In  Walker  v. 
Detroit,  138  Mich.  639  (sewer  assess- 
ment), it  was  held  that  the  certificate 
of  the  officer  making  the  assessment 
that  it  was  imposed  according  to  bene- 
fits and  was  not  arbitrary  or  according 
to  the  area^  was  conclusive  of  the  ques- 
tion. But  m  this  case  no  facts  app€»u«d 
inconsistent  with  the  certificate  of  the 
officer.  In  Voigt  v,  Detroit,  123  Mich. 
647,  afTd  184  U.  S.  115,  the  assessment 
was  imposed  for  constnuUing  a  street. 
The  total  compensation  awarded  for 
lands  taken  was  $73,732.  The  city 
council  decided  that  $49,155  was  the 
just  proportion  of  the  compensation  to 
be  paid  by  owners  of  property  em- 
braced in  the  assessment  aistnct  es- 
tablished by  the  same  resolution  and 
directed  an  assessment  accordingly. 
No  notice  was  8^ven  of  these  proceed- 
ings. On  a  bill  to  enjoin  the  collection 
of  the  assessment,  the  complainants 
made  no  claim  that  their  property  was 
not  benefited  in  the  amount  claimed, 
nor  that  they  were  denied  a  hearins 
as  to  the  apportionment.  It  was  held 
that  the  legislature  might  establish  or 
authorize  tne  council  to  establish  an 
assesament  district  and  determine  the 


proportion  of  the  cost  to  be  levied 
thereon,  but  that  it  was  implied  from 
the  statute  in  question  that  the  appor- 
tionment against  the  property  should 
be  according  to  benents  thereto  and 
limited  to  the  benefits.  See  also,  to  the 
same  effect,  Goodrich  v.  Detroit,  123 
Mich.  559,  aff'd  184  U.  S.  432.  A 
statute  of  Michigan  authorized  the 
jury  to  determine  the  amount,  if  any, 
to  be  assessed  on  property  in  the  as- 
sessment district  to  meet  the  compenssr 
tion  paid  for  lands  taken  for  opening  a 
street,  "provided  such  property  in 
such  assessment  district  shaJl  in  no 
cajse  be  assessed  for  less  than  one-hsJf 
of  the  total  amount  so  awarded  as 
compensation."  The  court  held  that 
the  legislature  had  no  power  to  fix  an 
arbitrary  percentage  of  the  cost  of  a 
public  unprovement  to  be  imposed 
upon  a  local  assessment  district  regard- 
less of  the  benefits  received,  and  that 
the  statute  was  unconstitutional.  De- 
troit V.  Judge  of  Recorder's  Court,  112 
Mich.  588. 

^  In  Meggett  v,  Eau  Claire,  81  Wis. 
326,  it  washeld  that  the  dty  might, 
under  its  charter,  apportion  the  entire 
cost  of  a  sewer  and  of  a  pavement  among 
the  several  lots  fronting  thereon  ac- 
cording to  their  respective  frontages. 
In  determining  what  property  would 
be  benefited  by  the  improvement  and 
hence  should  be  assessed  therefor,  it 
was  said  that  the  action  of  the  city 
council  was  conclusive.  The  court, 
however,  did  not  discuss  any  under- 
lying constitutional  question.  In  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Janesville, 
137  Wis.  7,  the  court  held  that  the  con- 
struction of  a  sanitary  sewer  is  an  exer- 
cise of  the  police  power  for  the  benefit 
of  the  public  healtn,  and  that  the  legis- 
lature might  by  statute  direct  an  assess- 
ment in  proportion  to  frontage  without 
reference  to  the  benefits  to  abutting 
property.  Winslow^  C.  J.,  said," So 
far  as  this  court  has  spoken  on  the  sub- 
ject, it  has  sustained  the  right  to  make 
sewerage  assessments  upon  the  front 
foot  rule  without  regard  to  the  extent  of 
the  benefits."  Citmg  Meggett  v.  Eau 
Claire,  81  Wis.  326,  supra.    It  has  also 
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§  1439.  Oonttitatioii  of  IlUiioia;  Special  ABMSimeiiti;  Speeial 
Tucati<m;  Wnait  Foot  Role.  —  In  Illinois  the  making  of  public  im- 
provements by  special  assessments  or  by  special  taxes  upon  the 
property  abutting  thereon,  or  benefited  thereby,  is  controlled  by 
the  pecvliar  provisions  of  the  Comtittdion  of  that  State  as  construed 
by  the  courts.  The  Illinois  Constitution  of  1848  provided  that  the 
General  Assembly  should  provide  for  levying  a  tax  by  valuation  so 
that  every  person  and  corporation  should  pay  a  tax  in  proportion 
to  the  value  of  his  property.^  That  Constitution  also  provided  that 
the  corporate  atUhorities  of  counties,  townships,  school  districts, 
cities,  towns,  and  villages  might  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes,  such  taxes  to  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.^  When  questions  involving  the  validity,  under 
this  Constitution,  of  assessments  for  improvements  levied  in  pro- 
portion to  the  frontage  of  the  abutting  property,  came  before  the 
Supreme  Court  of  Illinois,  that  court  recognized  and  applied  the 
general  principle  that  a  special  assessment  upon  a  particular  prop- 
erty must  be  founded  on  and  cannot  exceed  the  benefit  to  the  prop- 
erty from  the  improvement,  and  that  if  there  be  any  residue  of  the 

been  held  that  the  entire  cost  cf  a  side-  authorize  the  mimidpality  to  require 

walk  may  properly  be  assesBed  against  riparian  owners  to  dredge  a  channel  or 

the  adjouung  lot  without  reference  to  harbor  at  their  own  expense,  and,  in 

actual   ben^ts.    Hennessy   v,   Doug-  default  of  their  doing  so,  after  notice, 

las    County,    99    Wis.    129,    154.    A  proceed  to  do  so  and  assess  the  cost  on 

similar  assessment   was   sustained   in  the  riparian  owners.    The  court  said 

Lisbon  Ave.  Land  Co.  v.  Lake,  134  Wis.  that  such  an  assessment  was  not  founded 

470,  where  the  court  held    that  the  upon,  or  in  proportion  to,  special  ben^t, 

power  to  construct  sidewalks  was  a  and  was  a  takmg  of  property  for  public 

branch  of  the  police  power,  and  added,  use    without    compensation.      Citing 

"The    riflht    to    charee    the    expense  Norwood  v.  Baker,  172  U.  S.  269.    In 

against  the  property  does  not  depend  a  series  of  cases  it  has  been  held  that 

upon,  nor  is  it  limited  by,  the  confer-  where  assessments  for  local  improve- 

ring  of  b^iefit  upon  the  property.''  menta  axe  required  by  statute  to  he  Toade 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mil-  according  to  the  benefits  accruing  to 

waukee,  89  Wis.  506,  515,  it  was  held  each  parcel,  an  assessment  of  a  fevel 

that  railroad  tracks  are  not  so  benefited  rate  by  front  foot  rule,  while  not  neces- 

by  the  improvement  of  a  street  as  to  sarily  void,  will  be  held  to  be  invalid, 

sustain  a  special  assessment.  Pinney,  luiless  it  appears  that  the  assessing 

J.,  said:  "It  is  universally  conceded  board  has  considered  the  matter  and 

that  such  assessments  have  their  foun-  determined  that  the  benefits  are  in  fact 

dation,  rest  upon,  and  cannot  exceed  proportionate  to  the  frontage  of  each 

the  special  benefits  of  the  improvement  parcel.    Hayes  v.  Douglas  County,  92 

to  the  property  against  which  the  cost  Wis.  429;  Hennessy  v.  Dou^as  County, 

of  its  construction,  to  that  extent,  is  99  Wis.  129:  Sanderson  v,  Herman,  108 

charged.    Such  an  assessment  cannot  Wis.  662;  Kersten  v.  Milwaukee,  106 

be  maintained  for  general  benefits  to  Wis.  200;  Friedrich  v.  Milwaukee,  114 

the  community  or  locality  resulting  Wis.  304,  308. 
from  the  work.^'  »  111.  Const.  1848,  art.  ix.  §  2. 

In  Lathrop  v.  Racine,  119  Wis.  461,        ',  111.  Const.  1848,  art.  be,  {  5. 
it  was  held  that  the  legislature  cannot 
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cost  of  the  improvement  not  provided  for  by  such  special  assess- 
ments, such  residue  must  be  paid  from  general  taxation  or  from  the 
general  funds  of  the  municipality.  It  abo  held  that,  under  the 
Constitution  of  1848,  there  did  not  exist,  either  in  the  legislature,  or 
in  the  corporate  authorities  of  cities  and  towns,  the  power  of  appor- 
tioning taxes  whether  of  a  general  or  of  a  local  character,  except 
upon  the  principle  of  equality  and  uniformity;  that  the  Constitu- 
tion manifesdy  established  equality  and  uniformity  to  be  the  prin- 
ciple of  taxation  throughout  the  State  in  all  its  subdivisions  of  local 
government;  that  the  paving  of  a  street  or  the  making  of  a  side- 
walk was  not  merely  a  local  improvement,  but  was  also  a  matter 
of  public  benefit  extending  throughout  the  chartered  limits  of  the 
city  or  town  in  which  the  whole  population  were  interested  and 
should  be  charged  with  a  proportion  of  the  expense;  and  that  the 
only  valid  mode,  under  the  provisions  of  the  Constitution  of  1848 
referred  to  above,  of  making  such  improvements  through  the  agency 
of  special  assessments  was  to  assess  each  lot  for  the  special  bene- 
fits it  would  derive  from  the  improvement,  the  residue  of  the  cost 
to  be  paid  by  equal  and  uniform  taxation.  Hence,  an  assessment 
proportioned  to  the  frontage  of  the  abutting  property  was  held  to 
violate  the  constitutional  requu*ements  and  to  be  invalid.  ^ 

But  in  the  present  ConsUtiUion  of  Illinois,  which  was  adopted  in 
1870,  the  constitutional  provisions  were  radically  modified  and  the 
rule  changed.  By  that  Constitution  it  is  declared,  as  in  the  Con- 
stitution of  1848,  that  "the  General  Assembly  shall  provide  such 
revenue  as  may  be  needful  by  levying  a  tax  by  valuation,  so  that 
each  person  or  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property."  *  It  is  abo  provided  that  "  the 
General  Assembly  shall  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local  improvemerUs,  by 
special  assessment,  or  by  special  taxation  of  contiguous  property, 
or  otherwbe.  For  all  other  corporate  purposes  all  municipal  cor- 
porations may  be  vested  with  authority  to  assess  and  collect  taxes, 
but  such  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same."  *   The  Con- 

1  Chicago  V,   Lamed,   34  111.   203  Greeley  v.  People,  60  111.  19,  21;  Lee  o. 

(street  paving);  Ottawa  9.  Spencer,  40  Ruggles,    62   111.    427,    431;    lUinoifl 

lU.  211  (sidewalk);  Holbrook  v,  Dick-  Cent.  R.  Co.  v.  Bloomington,  76  111. 

inson,  46  lU.  285;  St.  John  v.  East  St.  447,  452. 
Louis,  50  111.  92;  Creote  v,  Chicago,        >  111.  Const.  1870,  art.  ix.  §  1. 
56   lU.  422,   428.    See   also   Chicago        *  111.  Const.    1870,    art.    ix.    §   9. 

V.  Baer,  41  111.  306;  Scammon  v.  Chi-  Under  the  Constitution  of  1848,  the 

cago,  42  111.  192;  Bedard  v.  Hall,  44  courts  of /Utnau  adopted  the  view  that 

m.  91;  Wright  v.  Chicago,  46  111.  44;  as  special  assessments  are  founded  upon 


Digitized  by  V:rOOQlC 


§  1439  SPECIAL  ASSESSMENTS  2545 

stitution  of  1870  thus  recognizes  ''special  taxation''  as  a  distinct 
form  of  taxation/  although  the  meaning  of  the  term  is  not  defined. 
It  is  upon  special  taxation  as  authorized  by  this  constitutional  pro- 
vision that  assessments  of  contiguous  property  in  proportion  to 
frontage  are  based.^ 

The  provision  of  the  Constitution  of  1870,  that  the  legislature 
may  authorize  the  municipal  authorities  "to  make  local  improve- 
ments'' by  special  taxation  or  otherwise,  by  implication  limits  the 
power  of  special  assessment  and  special  taxation  to  those  improve- 

the  benefits  to  the  property  assessed,  of  street,  according  to  their  respective 
the  power  to  levy  them  was  to  be  re-  fronts,  for  the  purpose  of  grading  and 
ferred  to  the  power  of  eminent  domain,  paving  the  sidewalks  in  said  street.' 
and  not  to  the  power  of  taxation.  The  same  i)roviBion  occurs  in  various 
Chicago  V,  Lamed,  34  111.  203,  211,  276.  other  municipal  charters  passed  prior  to 
But  by  the  Ck>n8titution  of  1870  it  is  the  adoption  of  the  Constitution  of  1870, 
provided  that  compensation  for  prop-  the  assessments  authorized  by  them 
erty  taken  cannot  be  made  in  the  form  being  designated  in  the  various  acts 
of  benefits,  and  thereafter  benefits  special  taxes,  and  to  be  levied  in  pro- 
were  only  allowed  as  a  set-off  to  con-  portion  to  the  frontage  upon  the  im- 
sequential  damages  to  property  not  provement.  Where  a  sidewalk  re- 
taken. The  court,  therefore,  held  quired  to  be  laid  down  extends,  as  in 
that  special  assessments,  which  are  tne  present  case,  along  the  property 
recognized  by  the  Constitution,  must  of  but  one  person,  how  can  the  cost  be 
be  referred  to  the  power  of  taxation,  defrayed  'by  special  taxation  of  con- 
Adams  County  V.  Quincy,  130  111.  566,  tiguous  property '  otherwise  than  by 
575,  citing  §  1350  of  this  treatise;  imposing  the  tax  for  the  cost  on  the 
Elmore  v.  Drainage  Com'rs.  135  lU.  property  in  front  of  which  the  sidewalk 
269,  275.  It  has  been  said  tnat  under  is  made?"  It  has  been  said  that  a 
the  Constitution  of  1870,  art.  ix.  §  9,  special  tax  may  be  imposed  in  propor- 
quoted  in  the  text,  only  cities,  towns,  tion  to  frontage  or  in  proportion  to  the 
and  villages  can  be  vested  with  power  value  of  contiguous  property.  Sterling 
to  levy  special  taxes  or  special  a»-  v.  Gait,  117  lU.  11, 17.  See  also  Adams 
sessments.  Updike  v.  Wright,  81  lU.  Coimty  v.  Quincy,  130  lU.  566. 
49.  By  a  constitutional  amendment  The  Supreme  Court  of  Illinois  has 
adopted  in  1878  (art.  iv.  §  31)  this  many  times  held  that  special  taxes 
power  ma^  be  vested  in  drainage  dis-  in  proportion  to  frontage  are  valid  under 
tricts.  Wilson  v.  Chicago  Sanitary  the  Constitution  of  1870.  Craw  v, 
Dist.,  133  111.  443.  Index  —  Sewers  Tolono,  96  111.  255;  Falch  t;.  People,  99 
and  Drains,  111.  137,  143;  Enos  v.  Springfield,  113 
»  In  Whiter.  People,  94111.  604,  612,  HI.  65:  Springfield  v.  Green,  120  111. 
where  the  court  sustained  a  sidewalk  269;  Wilbur  v.  Springfield,  123  111.  395; 
assessment  which  was  levied  in  propor-  Chicaeo  &  N.  W.  R.  Co.  v.  Elmhurst, 
turn  tofrontaae,  Sheldon,  J.,  said:  *'We  165  111.  148;  People  v.  Yancv,  167  111. 
find  the  phrase  'special  taxation'  255;  Walker  v.  Morgan  Park,  175  111. 
introduced  for  the  first  time  in  the  670;  Job  v.  Alton,  189  111.  256.  260; 
Constitution  of  1870.  There  is  noth-  Harrigan  v.  Jacksonville,  220  111.  134. 
ing  there  defining  its  meaning.  If  Special  tax  in  proportion  to  frontage 
we  may  resort  to  former  le^slation  of  for  cost  of  sewer  held  valid.  Payne  v. 
the  State,  as  it  is  used  there,  for  its  South  Springfield,  161  111.  285.  Under 
meaning,  we  find  it  to  embrace  the  the  Constitution  of  1870  a  "special 
precise  kind  of  tax  which  is  here  in  tax''  can  only  be  imposed  on  the  prop- 
question.  For  instance,  the  charter  erty.  The  owner  cannot  be  made  per- 
of  the  city  of  Alton  (Laws,  1833,  p.  sonally  liable.  Craw  v.  Tolono,  96 
208.  §  6)  contains  this  provision,  'It  111.  255.  A  special  tax  may  bv  stat- 
shail  be  lawful  for  the  board  of  trustees  ute  be  made  payable  in  instalments, 
to  levy  and  collect  a  special  tax  on  the  lightner  v.  Peona,  150  111.  80. 
owners  of  lots  on  saia  street,  or  parts 
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ments  which  may  properly  be  described  as  local  improvements.  A 
local  improvement  is  defined  to  be  a  public  improvement  which,  by 
reason  of  its  being  confined  to  a  locality,  enhances  the  value  of  ad- 
jacent property,  as  distinguished  from  benefits  diffused  by  it  through- 
out the  municipality.^  Whether  the  improvement  is  local  in  its 
nature  so  that  the  cost  thereof  may  be  defrayed  by  special  assess- 
ment or  taxation,  is  a  question  of  fact  which  is  primarily  for  the  de- 
termination of  the  municipal  authorities,  but  their  determination 
is  not  final  and  conclusive,  and  is  subject  to  review  by  the  coiuis; 
an  arbitrary  decision,  or  a  determination  inconsistent  with  the  in- 
herent natiu'e  of  the  improvement,  will  be  set  aside.^  A  local  im- 
provement may  be  made  pardy  by  general  taxation  and  pardy  by 
either  special  assessment  or  special  taxation;'  and  the  determina- 
tion of  the  local  authorities  as  to  the  manner  in  which  the  cost 
shall  be  raised,  whether  by  general  tax,  by  special  assessment  or  by 


1  Chican)  v.  Blair,  149  HI.  310. 
See  also  Northwestern  University  v, 
Wilmette,  230  111.  80, 86;  Fahnestock  v. 
Peoria,  171  111.  454. 

"If  the  improvement  will  enhance, 
specially,  the  property  adjacent  to 
which  It  is  made,  the  improvement  is 
local  within  the  meaning  of  the  law, 
and  may  be  paid  for  by  special  assess- 
ment upon  the  property  benefited." 
Per  Hand,  C.  J.,  m  Northwestern 
Univeraty  v.  Wilmette,  230  111.  80, 
86.  See  luso  Ewart  v.  Western  Springs, 
180  ni.  318,  323:  Fisher  v.  Chicago, 
213  lU.  268.  ''Used,  as  it  is,  in 
connection  with  special  assessments, 
which  are  necessarily  based  upon  the 
idea  of  equivalent  benefits  to  the  prop- 
^i^y  owner,  the  idea  of  permanency 
in  the  improvement  is  necessarily 
involved, — that  is,  the  benefit  must 
flow  from  the  actual  or  presumptive 
betterment  of  the  street,  and  must  be 
of  such  character  as  to  enhance  the 
market  value  of  the  property."  Chi- 
cago V,  Blair,  149  111.  310. 

>  Hewes  v.  Gloe,  170  lU.  436. 

The  maintenance  and  repair  of  a 
boulevard  or  pleasure  way  do  not 
constitute  a  local  improvement  within 
the  meaning  of  tne  Constitution. 
Crane  v.  West  Chicago  Park  Com'rs, 
153  II .  348.  Sprinkling  streets  is  not  a 
local  improvement  resulting  in  benefit 
to  ^e  abutting  property,  and  cannot  be 
done  by  a  special  tax  under  a  statute 
authorizing  cities  to  make  local  im- 
provements by  special  taxation.  Chi- 
oago  V.  Blair,  149  BL  310.    Water  works 


for  general  water  Supply  and  fire  pur- 
poses are  not  a  local  improvement 
which  may  be  made  by  special  a»- 
eessment.  Morsan  Park  v,  Wiswall, 
155  ni.  262;  Blue  Island  v,  Eames. 
155  111.  398;  Hughes  v.  Momence,  164 
111.  16;  Hewes  v.  Glos,  170  111.  436.  But 
a  special  tax  or  assessment  may  be 
imposed  for  la3dng  a  toater  jnpe  alons 
the  particular  street;  that  bemg  a  locu 
improvement  within  the  meaning  of  the 
Constitution.  Hughes  v.  Momence,  163 
IU.535;Bewe8i;.GloB,170IU.436.  See 
also  O'NeU  v.  People,  166  111.  561.  An 
ordinance  which  provides  that  Uie  cost 
of  piUtmg  in  UUeral  sewer  and  toater 
service  vipes  for  house  connections  shall 
be  paia  oy  special  tax,  is  for  a  public 
and  not  a  private  puipose.  The  fact 
that  in  a  proceeding  to  raise  by  special 
tax  the  cost  of  lateral  sewer  connec- 
tions, the  expense  of  making  connec- 
tions on  one  side  of  the  str^t  is  less 
than  on  the  other  because  it  is  nearer 
the  main,  is  not  a  ground  for  levying  a 
higher  rate  on  the  more  remote  lots, 
the  theory  of  the  law  of  special  tax- 
ation being  the  benefit  to  the  property 
and  not  the  cost  in  front  thereof. 
Hence,  an  ordinance  which  imposes  a 
special  tax  on  contiguous  property 
according  to  the  cost  of  lateral  sewer 
connections  to  each  lot  instead  of 
apportioning  it  by  the  rule  of  equality, 
is  void.  Palmer  v.  Danville,  154  El. 
156. 

<  Sterling  t;.  Gait,  117  111.  11,  17; 
Adama  County  v.  Qmncy,  130  Bl.  566. 
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special  tax,  and  if  by  special  tax  whether  any,  and  if  so,  what  pro- 
portion, shall  be  paid  from  the  general  funds  of  the  municipality, 
is  final  and  conclusive.^  But  the  constitutional  principle  of  eqmdity 
of  taxation  applies  as  well  to  special  assessments  and  special  taxes 
as  to  the  ordinary  modes  of  taxation;  and  both  special  assessments 
and  special  taxes  must  be  imposed  upon  a  uniform  principle  on  all 
property  similarly  situated  with  respect  to  the  proposed  improve- 
ment* Hence,  the  cost  of  a  single  improvement  cannot  be  raised 
partly  by  special  assessment  and  partly  by  special  taxation.  The 
joint  use  of  these  methods  in  a  single  improvement  is  inconsistent 
with  the  principle  of  uniformity.' 

Under  the  Constitution  of  1870,  as  under  the  earlier  Constitution, 
a  special  assessment  is  founded  upon  and  cannot  exceed  the  bene- 
fits to  the  property  assessed,  and  if  the  cost  of  the  improvement 

^  Pontiac  v,  Talbot  Pav.  Ck>.,  96  tion  upon  a  street  railway  to  the 
Fed.  Rep.  679;  Fagan  v,  Chicago,  S4  extent  to  which  it  was  ben^ted,  and 
HI.  227;  Watson  v,  Chicago,  115  111.  the  remainder  on  contiguous  property 
78;  Leitch  v.  La  Grange,  138  111.  291,  by  frontage.  The  court  said  that  the 
294;  Mor^m  Park  v,  Wiswall,  155  111.  principle  of  equality  of  taxation  was 
262,  267;  Birket  v,  Peoria,  185  111.  369.   carried  into  the  Constitution  of  1870, 

''When  the  cost  of  a  local  improve-  with  special  provision  for  spnecial  a»- 
ment  is  to  be  raised  in  whole  or  in  part  sessments  and  spjecial  taxation;  but 
by  special  taxation,  the  ordinance  itself  the  dominant  principle  is  equality, 
must  either  state  the  sum  or  give  the  and  the  exceptions  oueht  not  to  be 
data  by  which  the  commissioners  can  extended  beyond  the  clear  import  of 
fix  the  amoimt  to  be  thus  rsdsed,  and  the  language  used.  Hence,  in  exer- 
when  so  fixed  or  ascertained^  in  conform-  cising  the  power  of  special  assessment 
ity  with  the  ordinance,  it  is  conclusive  or  epecial  taxation,  the  imposition  of 
on  the  property  owners.  In  such  case  the  burden  must  be  uniform  in  respect 
the  municipal  authorities,  by  ordinance,  to  both  persons  and  property.  There- 
practically  fix  and  determine  in  ad-  fore,  the  city  cannot  combme  special 
vance  the  amount  the  property  spe-  asseasment  and  special  taxation  in 
daily  benefited  is  to  pay,  and  the  amount  providing  for  a  single  improvement, 
when  thus  fixed  is  not  open  to  review.''  and  direct  that  the  property  of  one 
Per  MvUcey^  C.  J.,  in  Sterling  v.  Gait,  shall  be  assessed  in  proportion  to  h&ae- 
117  lU.  11,  17.  SuflSciency  as  to  fit,  while  the  proi)erty  of  others  shall 
definiteness  and  certainty  of  ordinance  be  subject  to  special  tax.  In  Ware  v. 
specif3dng  portion  of  cost  to  be  raised  Jerseyville,  158  111.  234.  it  was  held 
by  special  tax  and  by  general  taxation  that  a  special  tax  must  be  uniform  in 
respectively,  see  Kimble  v.  Peoria,  140  proportion  to  frontage,  and  that  when 
111.  157.  the  assessment  roll  showed  that  the 

'  Chica^  V.  Baer,  41  lU.  306;  Scam-  tax  was  assessed  unequally,  some  being 
mon  V.  Chicago,  42  HI.  192;  Paimelee  at  a  higher  rate  than  others,  the  assess- 
V.  Chicago,  60  lU.  267:  Bigelow  ».  ment  was  void.  In  Davis  v.  Litch- 
Chicago,  90  HI.  49;  Kuehner  v.  Free-  field,  145  111.  313,  the  city  council  im- 

Eort,  143  111.  92,  100;  Davis  v.  litch-  posed  upon  each  lot  abutting  on  a 
eld,    145   111.   313,   327;   Chicago   v,  street  of  varying  width  the  cost  of 
Blair,  149  HI.  310,  315.  paving  the  street  immediately  in  front 

*  In  Kuehner  v,  Freeport,  143  111.  92.  so  that  some  lots  bore  more  of  the  cost 
a  special  tax  for  street  paving  was  held  in  proportion  to  frontage  than  others. 
to  be  void  because  the  ordmance  im-  It  was  held  that  the  method  adopted 
posed  a  portion  of  the  cost  of  the  was  an  arbitrary  exaction,  and  was 
improvement  for  street  intersections,  not  a  proper  exerdse  of  the  power  of 
gutter,  &c.,  on  the  city,  a  further  por-  special  taxation. 
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exceeds  the  benefits  to  the  property  assessed,  the  excess  must  be 
assessed  against  the  municipality  to  be  paid  by  general  taxation  or 
from  the  general  funds  of  the  municipality.^  And  if  the  proceedings 
show  that  the  commissioners  made  the  assessment  according  to  the 
benefits  received  by  the  property  assessed,  the  fact  that  the  property 
is  assessed  for  the  improvement  in  exact  proportion  to  the  frontage 


White  V,  People,  94  HI.  604,  616;  property  Is.  Leitch  o.  La  Grange,  138 
,.,-lmgf;.  Gait,  117111.  11,  18;  Spring-  lU.  291.  Where  portions  of  certain 
field  V,  Sale,  127  HI.  359,  362;  Wilson  lots  were  taken  for  a  market  place, 


V,  Chicago  Sanitary  District,  133  lU.  and  the  damages  for  the  portions  taken 
443;  Newman  v.  Chicago.  153  111.  469;  were  assessed  back  on  the  portions 
Chicago  V,  Adcock,  168  111.  221;  Bicker-  remaining,  irrespective  of  the  fact  that 
dike  V,  Chicago,  185  111.  280;  Waukegan  the  lots  were  (Merently  situated  and 
V.  Burnett,  234  111.  460.  differently  benefited,   the  assessment 

If  the  benefits  to  the  property  as-  was  held  to  be  void  as  arbitrary  and 
sessed  equal  or  exceed  the  cost,  no  unjust.  Berdel  v.  Chicago,  217  lU.  429. 
part  of  the  cost  of  an  improvement  to  A  special  assessment  for  the  construo- 
be  paid  by  a  special  assessment  needs  tion  of  a  sewer  may  be  made  upon 
to  be  levied  against  the  municipality,  farm  lands,  if  the  property  is  specially 
Gait  V.  Chicago,  174  111.  605.  T^e  benefited.  Leitch  v.  La  Grange^  138 
limita  of  the  dUtrict  to  be  specially  lU.  291.  See  also  Clark  v.  Chicago, 
assessed  for  the  improvement  are  within  166  111.  84.  But  a  special  assessment 
the  discretion  of  tne  municipal  author-  for  a  sewer  is  invahd  when  the  property 
ities,  and  the  courts  will  interfere  only  assessed  is  not  in  the  drainage  district 
to  correct  a  clear  abuse  of  such  dis-  and  there  is  no  evidence  of  any  benefit 
cretion.    Storrs  v.  Chicago,  208  111.  364.   to  the  property.    Chicago  t^.  Adcock, 

Although  the  excess  of  the  cost  of  168  111.  221;  JBickerdike  v.  Chicago, 
an  improvement  over  the  aggregate   185  HI.  280. 

benefits  to  the  property  specSlly  as-  The  ri^^o/toaj/o/arailrocuf  in  apublic 
sessed  therefor  must  be  borne  by  the  street  is  subject  to  special  assessment 
municipality,  the  municipal  authorities  for  paving  the  street.  Rich  v.  Chicago, 
may  provide  that  the  whole  cost  shall  152  111.  18;  Illinois  Cent.  R.  Co.  t^. 
be  paid  by  special  assessment,  as  the  Kankakee,  164  111.  608.  When  a  street 
courts  have,  by  statute  enacted  in  railway  company  is  required  by  the 
1897.  power  to  review  the  distribution  ordinance  granting  its  right  of  way  to 
of  tne  cost  between  the  public  and  pave  the  portion  of  the  street  occu- 
the  property  owners.  Graham  t;.  Chi-  pied  by  it,  assessment  of  property 
cago,  187  111.  411.  By  statute  the  benefited  by  the  paving  of  the  remamder 
determination  of  the  trial  court  of  the  of  the  street  is  not  invalidated  because 
question  of  distribution  is  final  and  no  assessment  is  imposed  upon  the 
cannot  be  reviewed  on  appeal.  The  street  railway.  Billings  t'.  Chicago, 
denial  of  any  appeal  does  not  violate   167  111.  337. 

any  constitutional  rig^t.  Graham  t^.  The  words  "contiguous  property" 
Chicago,  187  111.  411.  See  also  Bicker-  in  the  Constitution  of  1870,  art.  ix.  §  9, 
dike  V.  Chicago,  185  HI.  280;  Birket  v.  relate  to  and  Qualify  only  special  taxes, 
Peoria,  185  HI.  369:  H3rman  v.  Chicago,  and  do  not  affect  special  assessments, 
188  111.  462;  Berdel  v.  Chicago,  217  111.  which  may  be  laid  on  propertsr  spedally 
429.  benefited  whether  it  is  contiguous  or 

The  special  benefits  which  will  sup-  not.  Guild  v.  Chicago,  82  111.  472, 
port  a  special  assessment  are  such  478;  Bich  v.  Chicago,  152  HI.  18,  27; 
special  and  peculiar  benefits  resulting  Roberts  o.  Evanston,  218  111.  296.  But 
from  the  improvement  as  increase  the  a  special  assessment  is  not  invalid 
market  value  of  the  land.  Fahnestock  merely  because  it  is  confined  to  prop- 
V,  Peoria,  171  111.  454.  In  a  question  erty  contiguous  to  the  improvement, 
with  the  owner  whose  property  is  West  Chicago  Park  Com'rs  v,  Farber, 
speciallv  assessed,  it  is  immaterial  171  HI.  146.  See  also  Lake  v.  Decatur 
what  the  psblic  benefit  is.  The  only  91  HI.  596. 
question  is  what  the  benefit  to  the 
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thereon^  does  not  invalidate  the  assessment^  Special  taxation  is 
also  imposed  as  the  equivalent  in  theory  of  benefits  received,  and  is 
justified  upon  that  theory,  but  the  levy  of  a  special  tax  is  a  legisla- 
tive function  and  the  determination  of  the  city  council  that  the 
special  tax  should  be  levied  is  held  to  be  a  final  and  conclusive  de- 
termination of  benefit  to  the  contiguous  property  which  cannot  be 
reviewed  in  the  absence  of  any  statutory  provision  to  the  contrary.* 


*  Springfield  t^.  Sale,  127  lU.  359; 
Walker  v.  Aurora,  140  111.  402,  411; 
Chicago  Sanitary  Dist.  v.  Joliet,  189 
Dl,  270. 

In  the  case  of  a  special  assessment, 
the  report  of  the  commissioners  that 
they  have  assessed  the  expense  of  the 
improvement  according  to  the  frontage 
of  the  contiguous  lots  without  any 
finding  that  special  benefits  are  in  that 
proportion,  wUl  render  the  assessment 
mvalid;  but  the  mere  fact  that  the 
commissioners  in  their  report  gave  the 
frontage  of  the  lots  upon  the  street 
or  that  they  assessed  upon  each  lot 
the  exact  cost  of  the  sewer  in  front  of 
the  same  will  not  of  itself  vitiate  the 
assessment,  if  it  appears  that  the  com- 
missioners determmed  that  the  benefit 
to  each  lot  was  equal  to  the  cost  of 
the  sewer  in  front  thereof.  Spring- 
field V.  Sale,  127  111.  359. 

*  White  V,  People,  94  111.  604:  Craw 
V.  Tolono,  96  111.  255;  Enos  v.  Spring- 
field, 113  111.  65,  73;  Galesburg  v. 
Searles,  114  lU.  217,  219,  220;  Bloom- 
ington  V.  Chicago  &  A.  R.  Co.,  134 
Dl.  451;  Davis  v,  Litchfield,  145  111. 
313,  326;  Chicago  v.  Blair,  149  111. 
310,  315;  Lightner  v.  Peoria,  150  111. 
80,  86:  Chicago  &  A.  R.  Co.  v,  Joliet, 
153  ni.  649;  Pahner  v,  Danville,  154 
111.  156,  166;  Payne  v.  South  Spring- 
field, 161  ni.  285;  Chicago  &  N.  W.  R. 
Co.  V.  Ehnhurst,  165  lU.  148;  Job  v, 
Alton,  189  111.  256,  264;  People  i;. 
Latham,  203  lU.  9,  16. 

It  has  been  said  that  in  special  tax- 
ation, the  question  whether  the  special 
tax  exceeds  the  actual  benefit  to  the 
lot  is  not  material.  It  may  be  supposed 
to  be  based  upon  a  presumed  Univ- 
alent. The  city  council  may  deter- 
mine the  frontage  upon  the  unprove- 
ment  to  be  the  proper  measure  of 
special  benefits.  That  is  generally 
considered  as  a  very  reasonable  meas- 
ure of  benefits  in  the  case  of  a  street 
improvement,  and  if  it  does  not  in 
fact,  as  may  happen,  represent  actual 
benefits,  it  is  enough  that  the  dty 


council  have  deemed  it  to  be  the  proper 
rule  to  apply.  White  v.  People,  94 
111.  604,  613.  ''In  cases  of  special 
taxation,  the  municipal  authorities, 
if  they  think  proper,  may  impose  the 
whole  of  the  buraen  upon  the  contig- 
uous propert^r,  and  although,  theoret- 
ically, this  is  permitted  upon  the 
hypothesis  that  the  benefits  will  be 
equal  to  the  burden  cast  upon  the  prop- 
erty, yet,  whether  it  be  so  or  not,  can- 
not be  inquired  into."  Per  MvUcey, 
C.  J.,  in  Sterling  i;.  Gait,  117  111.  11, 17. 

The  limits  of  an  improvement  to  be 
made  by  special  taxation  are  within 
the  discretion  of  the  city  council,  to 
be  fixed  bjr  ordinance,  subject  only 
to  the  reauirement  that  the  improve- 
ment shall  be  so  far  single  that,  pre- 
sumptively at  least,  some  benefit  will 
flow  from  the  improvement  to  the 
property  that  is  to  be  subjected  to 
taxation.  When  the  limits  of  im- 
provement are  fixed  by  ordinance  the 
contiguous  property  is  created  by  law 
into  a  taxing  district,  and  when  the 
tax  is  to  be  imposed  according  to 
frontage  presumptively  each  lot  or 
parcel  of  land  is  benefited  by  the  pro- 
posed improvement.  Davis  v.  Litch- 
field, 145  111.  313,  .322.  See  also 
liditner  v.  Peoria,  150  111.  80;  People 
V.  Latham,  203  lU.  9^  17.  The  impo- 
sition of  a  special  tax  is  of  itself  a  deter- 
mination by  the  legislative  authority 
of  the  city  that  the  benefit  to  the 
contiguous  property  will  be  as  great 
as  the  burdens  imposed.  Lightner 
V,  Peoria,  150  111.  80;  Pierson  v.  People, 
204  111.  456,  465;  Harris  v.  People,  218 
111.  439.  441.  Where  a  special  tax  is 
imposed  in  proportion  to  frontage,  the 
owner  may  show  a  mistake  or  error 
as  to  frontage,  but  evidence  that  the 
tax  levied  is  unequal  on  the  basis  of 
the  superficial  area  of  the  property, 
or  the  value  or  the  amount  of  the  bene- 
fits resulting  to  it,  is  immaterial  and 
inadmissible.  Green  v.  Springfield, 
130  lU.  515. 

An  exemption  from  iaxalion  contained 
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But  the  legislature  may  provide  that  the  determination  of  the  city 
council  as  to  the  benefits  to  the  property  specially  taxed  shall  not 
be  final,  that  in  the  exercise  of  the  power  of  special  taxation  no  lot 
shall  be  taxed  in  an  amount  in  excess  of  the  special  benefit  which 
it  shall  receive  from  the  improvement,  and  that  the  property  owner 
shall  have  the  right  to  a  hearing  on  the  question  of  benefit  to  his 
property  and  the  amount  of  the  special  tax.^ 


in  the  charter  of  a  railroad  company 
does  not  exempt  the  railroad  property 
from  a  special  tax  imposed  in  conform- 
ity to  tne  Illinois  Constitution.  Illi- 
nois Cent.  R.  Co.  v.  Decatur,  147  U.  S. 
190,206. 

'  The  rule  that  the  determination  of 
the  city  council  that  an  improvement 
shall  be  made  by  special  taxation  is 
a  final  and  conclusive  determination 
that  the  property  assessed  is  benefited 
to  the  extent  of  the  tax  was  changed 
by  a  statute  enacted  July  1,  1895, 
wnich  amended  the  act  for  the  incor- 
poration of  cities  and  villages  and 
declared  that  no  special  tax  shall  be 
levied  "in  an  amount  in  excess  of  the 
special  benefit  which  such  propertv 
snail  receive  from  such  improvement,^' 
and  that  the  question  of  benefit  and  the 
amoimt  of  the  special  tax  shall  be  tried 
m  the  same  manner  as  in  the  case  of 
special  assessments.  See  Palmer  v. 
Danville,  166  111.  42.  Prior  to  the 
enactment  of  this  statute  the  court 
expressed  the  view  that  the  fact  that 
in  special  assessments  the  property 
owner  is  entitled  to  have  the  assess- 
ment made  in  proportion  to  and  not 
in  excess  of  benefits  and  to  have  notice 
and  a  hearing  on  the  <}uestion  con- 
stituted the  principal  distinction  be- 
tween special  asseBsments  and  special 
taxation.  "A  special  assessment  differs 
from  special  taxation  mainly  in  this, 
that  the  assessment  cannot,  in  any  case 
or  under  any  circumstances,  exceed 
the  benefits  the  property  will  derive 
from  the  improvement,  and  the  owner 
of  the  property  has  tne  right,  if  dis- 
satisfiea  with  the  assessment,  to  have 
this  question  passed  upon  by  a  jury, 
and  if  not  content  witn  their  finding, 
to  have  it  reviewed  in  an  appellate 
tribunal,  whereas,  in  cases  of  spedal 
taxation,  the  jury  have  nothing  to  do 
with  the  amount  which  is  by  orainance 
assessed  upon  the  contiguous  property." 
Per  Mtdkeyf  J.,  in  Sterling  v.  Gait, 
117  111.  11, 18.  See  also  Sprmgfield  v, 
Qreen,  120  lU.  269.    '* Special  taxation, 


as  spoken  of  in  our  Constitution,  is  baaed 
upon  Uie  supposed  benefit  to  the  contig- 
uous property,  and  differs  from  special 
assessments  only  in  the  mode  of  ascer- 
taining the  benefits.  In  the  case  of 
special  taxation,  the  imposition  of  the 
tax  by  the  corporate  authorities  is  of 
itself  a  determination  that  the  benefits 
to  the  contiguous  property  will  be  as 
great  as  the  burden  of  the  expense  of 
the  improvement,  and  that  such  bene- 
fits will  be  so  nearly  limited,  or  con- 
fined in  their  effect,  to  contiguous 
groperty  that  no  serious  injustice  will 
e  done  by  imposing  the  whole  ex- 
pense upon  such  property.  In  the 
case  of  special  assessmentSf  the  prop- 
erty to  be  benefited  must  be  ascertained 
by  careful  investigation,  and  the  bur- 
den must  be  distributed  according  to 
the  carefully  ascertained  proportion  in 
whidi  each  part  will  be  beneficially 
affected."  Per  Dickey,  C.  J.,  in  Craw 
V.  Tolono,  96  HI.  255,  262.  See  also 
Enos  V.  Springfield,  113  HI.  65,  71. 

But  after  the  enactment  of  the 
statute  which  limited  special  taxation  to 
the  special  benefit  to  the  property  and 
gave  the  property  owner  the  right  to 
a  trial  of  the  question,  the  court  de- 
clared that  the  statute  did  not  destroy 
aU  distinction  between  special  assess- 
ments and  special  taxatio  ,  but  only 
gave  the  right  of  review  Hull  v. 
People,  170  111.  246,  248;  Bu-lcet  v. 
Peoria,  185  111.  369;  Mercy  Hospital 
V.  Chicago,  187  lU.  400,  402;  East  St. 
Louis  V,  Illinois  Cent.  K.  Co.,  238  lU. 
296.  Notwithstanding  this  statute, 
the  dty  council  still  has  sole  power  to 
determine  what  proportion  of  a  special 
tax  levied  to  pay  for  an  improvement 
shall  be  borne  by  the  dty,  and  that 
question  cannot  be  reviewed  by  the 
courts.  Under  this  statute  the  only 
question  to  be  tried  by  the  jury  on 
application  to  confirm  a  special  assess- 
ment is  whether  the  tax  exceeds  the 
special  benefit  which  will  accrue  to  the 
property  from  the  maRkig  of  the  im- 
provement.   A  special  tax  may  still 
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The  Constitution  limits  special  taxes  to  property  which  is  ^'con- 
tiguous'' to  the  improvement^  It  is  implied  that  the  improvement 
in  respect  of  which  special  taxation  may  be  imposed  shall  be  single 
in  its  nature,  so  that  the  property  taxed  may  fairly  be  said  to  be 
contiguous  to  the  improvement  of  which  it  is  to  bear  the  cost'  The 
determination  of  what  constitutes  a  single  improvement  rests 
primarily  in  the  discretion  of  the  council,  but  it  is  subject  to  judicial 
correction  for  abuse  of  discretion.'     In  the  exercise  of  its  discretion 

be  valid  if  it  does  not  exceed  the  benefit  Jacksonville  R.  Co.  v.  Jacksonville,  114 
speciaUy  accruing  to  the  property  111.  562;  Kuehner  v.  Freeport.  143  UL 
from  the  improvement.  Peru  v.  Bar-  92,  104;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
tela,  214  111.  515.  In  this  case,  Cartr  Moline,  158  IH.  64;  Qcero  &  P.  St. 
irn^^,J.,said:"  If  a  special  tax  is  levied  R.  Co.  v,  Chicago,  176  111.  501.  See 
according  to  frontage,  the  distribution  also  Chicago  v,  Baer,  41  111.  306; 
of  the  cost  as  between  different  lots  Parmelee  v.  Chicago,  60  111.  267; 
is  not  on  the  basis  of  proportionate  Chicago  City  R.  Co.  v.  Chicago.  90 
shares,  and  still  the  tax  is  vahd  as  with-  111.  573;  Freeport  St.  R.  Co.  v.  Fres- 
in  the  limit  of  the  benefits  conferred,  port,  151  lU.  451;  Chicago  &  N.  W.  R. 
There  may  be  a  very  great  differenbe  Co.  v.  Elmhurst,  155  111.  148.  When 
in  the  benefits  to  different  lots  having  the  estimate  of  the  proportion  to  be 
the  same  frontage  on  account  of  one  imposed  upon  a  railroad  right  of  way 
lot  being  near  a  business  centre  with  in  a  street  for  the  improvement  of  tJie 
valuable  improvements  and  devoted  street  is  made  in  the  exercise  of  reason- 
to  business  purposes,  while  the  other  able  discretion,  the  tax  imposed  will 
is  vacant  or  of  much  less  value,  or  where  be  presumed  to  represent  the  share 
one  lot  is  of  much  greater  depth  than  to  be  borne  by  the  railroad  proper^ 
the  other,  and  yet  a  special  tax  on  each  upon  the  principle  of  uniformity.  It 
according  to  frontage  may  be  no  more  may  be  laid  upon  the  railroad  property 
than  the  benefits  derived  from  the  by  percentage,  while  abutting  property 
improvement.  A  special  tax  accord-  is  assessed  by  frontage.  A  tax  im- 
ing  to  frontage  is  authorized  by  the  posed  by  percentage  will  not  be  held 
statute,  and  if  the  tax  does  not  exceed  illegal  as  arbitrary  when  the  public 
the  b^efits,  it  is  valid."  See  also  authorities  have  made  the  estimate  in 
East  St.  Louis  v.  Illinois  Cent.  R.  Co.,  apparent  good  faith.  Chicago,  R.  I. 
238  111.  296.  &  P.  R  Co.  v.  Moline,  158  111.  64.  See 
'  The  words  "contiguous  property"  also  Chicago  &  N.  W.  R.  Co.  v.  Elm- 
as  used  in  a  statute  in  relation  to  special  hurst.  165  111.  148.  A  raih^oad  com- 
taxation  for  local  improvements  are  pany's  right  of  way  adjoining  a  street 
to  be  understood  in  their  popular  is  also  contiguous  propOTty  which  may 
sense  as  meaning  ''in  actual  or  close  be  specially  taxed  tor  the  improvement 
contact^"  "toucning,"  or  "near."  of  tne  street  on  the  basis  of  frontage. 
If  the  improvement  is  of  a  street  or  Palmer  v.  Danville,  66  111.  42.  See 
adewalk  "contiguous"  property  is  also  Chicago  &  A.  R.  Co.  v.  Joliet, 
such'as  abuts  upon  the  street  orsidewalk  153  HI.  649.  The  right  of  way  may 
or  is  bounded  by  the  street.  Adams  be  taxed  for  sidewalks  when  it  inter- 
County  V.  Qoincy,  130  lU.  566.  When  sects  the  street,  although  the  sidewalk 
the  improvement  of  the  street  is  between  is  not  continuea  across  the  right  of  way. 
cuibs,  the  property  abutting  on  the  Illinois  Cent.  R.  Co.  v.  People,  170  lU. 
street  is  "contiguous"  although  the  224. 

sidewalk  intervenes.    Chicago,   B.   &        *  Sidewalks  upon  separate  and  dis- 

Q.  R.  Co.  V.  Quincy,  136  111.  563.    In-  tinct  streets  have  been  held  not  to 

teneeting   streets    are    not    contiguous  constitute  a  single  improvement,  and 

property  and  a  special  tax  cannot  be  therefore  they  cannot  be  included  in 

imposed  thereon.    lightner  v,  Peoria,  a  &dngle  special  tax  levy.    People  v. 

150  HI.  80.    The  right    cf  way  of  a  Latham,  203  111.  9;  People  o.  Steams, 

raUrood  in  a  street  which  is  improved  213  111.  184. 

is  "contiguous,"  and  is  subject  to  a       *  Church  v.  People,  179  111.205,206. 

special   tax   to  improve   the   street.  Different  streets  may  be  included  ia 
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the  city  council  may,  when  an  improvement  of  an  entire  street 
benefits  the  contiguous  property  on  difiFerent  parts  of  it  in  unequal 
proportions,  divide  the  improvement  so  as  to  secure  a  practical  uni- 
formity in  the  distribution  of  the  burden,  and  the  court  will  assume, 
in  the  absence  of  evidence  to  the  contrary,  that  the  division  is  prop- 
erly made.^  Although  the  question  of  the  benefit  to  contiguous 
property  resulting  from  an  improvement  which  is  made  by  special 
taxation  is  one  which  is  to  be  determined  by  the  local  authorities, 
and  although  that  determination  is  conclusive  except  in  so  far  as 
the  power  of  review  is  given  by  statute,  yet  the  improvement  can 
only  be  directed  to  be  made  and  the  special  tax  imposed  by  ordi- 
nance, and  the  ordinance  is  subject  to  the  general  rule  that  it  must 
be  reasonable  and  not  arbitrary  and  oppressive;  if  it  appears  upon 
the  face  of  the  ordinance,  or  upon  the  uncontroverted  facts,  that  no 
benefit  can  in  fact  accrue  to  die  contiguous  property  from  the  im- 
provement, or  that  the  local  authorities  abused  their  discretion, 
the  ordinance  will  be  declared  invalid  and  a  special  tax  levied  pur- 
suant to  it  set  aside.^ 


a  single  scheme  of  improvement.  The 
limits  of  the  district  are  within  the 
discretion  of  the  council,  subject  always 
to  the  qualification  that  the  elements 
of  combmation  must  not  be  so  separate 
and  distinct  that  the  making  of  one 
cannot  fairly  be  said  to  benefit  the 
whole  district.  DaviB  v,  Litchfield, 
14Q  111.  313,  328;  People  t;.  Latham, 
203  m.  9,  16.  Amain  sewer  and  its 
branches  may  be  treated  as  a  eingle 
improvement.  Payne  v.  South  Spring- 
field, 161  lU.  285. 

>  Lightner  v.  Peoria,  150  HI.  80,  86; 
Bradford  v.  Pontiac,  165  HI.  612. 

a  Bloomington  v,  Chicago  &  A.  R. 
Co.,  134  lU.  451;  Chicago  &  N.  W.  R. 
Co.  V.  Ehnhurst,  165  111.  148;  Job  v. 
Alton,  189  111.  256;  Harris  v.  People. 
218  ni.  439.  Where  a  city  council 
ordered  that  a  street  be  widened  where 
a  railroad  crossed  it  by  an  overhead 
bridge,  and  a  new  bridge  built  ''under 
the  rails"  of  the  railroad  and  directed 
that  the  cost  should  be  defrayed  by  a 
special  tax  to  be  assessed  on  "  aoutting  " 
property,  the  result  whereof  was  that 
a  total  cost  estimated  at  $15,799,  in- 
cluding compensation  for  a  portion 
of  the  railroad  property  taken  and  the 
cost  of  constructing  the  railroad  bridge, 
was  assessed  against  the  railroad  as  the 
only  abutting  propertjr,  it  was  held  that 
the  ordinance  directing  the  improve- 
ment was  arbitrary  and  unreasonable 


and  therefore  void.  Bloomington  o. 
Chicago  &  A.  R.  Co.,  134  lU.  451.  An 
alle^  was  directed  to  be  opened  by 
taking  a  part  of  only  two  lots,  and  the 
award  of  compensation  for  the  land 
taken  was  directed  to  be  imposed  by 
special  taxation  on  the  remainder  of  the 
lots.  It  was  held  that  the  ordinance 
was  unreasonable  and  void;  that  it 
compeUed  the  propertv  owner  not 
only  to  pay  for  his  own  lands,  but  also 
to  pay  himself  the  damages  to  lands 
not  taken;  and  that  it  did  not  therefore 
make  ad^uate  provision  for  compen- 
sation. Tne  court  said  that  it  was  an 
arbitrary  exercise  of  the  taxing  power 
which  could  not  be  sustained.  Bloom- 
mgton  V.  Latham^  142  111.  462. 

After  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Norwood 
V.  Baker,  172  U.  S.  269,  which  is  di»- 
cussed  ante,  §  1436,  the  Supreme  Court 
of  Illinois  held  that  a  statute  which 
required  lot  owners  to  construct  a 
sidewalk  in  front  of  their  respective 
lots  and  provided  that  in  default 
thereof  the  city  might  do  so  and  ap- 
portion by  special  taxation  the  cost 
to  the  contiguous  lots  acoordinp  to 
frontage,  was  not  unconstitutional 
as  violating  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  in 
that  it  did  not  limit  the  amount  of  the 
special  tax  to  the  special  benefits  re- 
odved  by  the  property  upon  a  hearing 
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§  1440.  Special  Assessment;  Special  and  Oeneral  Benefits  to 
Property  assessed.  —  As  special  assessments  are  a  branch  of  the 
taxing  power/  the  purpose  for  which  the  assessment  is  imposed 
mtist  he  public  in  its  nature.^  But  the  foundation  principle  which 
justifies  the  imposition  of  a  special  assessment  upon  territory  not 
coinciding  with  a  municipal  or  political  subdivision,  is  that  the 
property  assessed  is,  either  actually  or  presumptively,  specially 
benefited  by  the  improvement;  and  in  those  exceptional  juris- 
dictions in  which  it  is  held  that  a  special  assessment  can  only  be 
constitutionally  imposed  after  a  determination  of  the  fact  of  the 
benefit  upon  notice  and  a  hearing  to  the  property  owner,  it  seems 
to  follow  that  no  special  assessment  can  be  imposed  if  the  work 
or  improvement  is  of  such  a  nature  that  it  only  confers  a  general 
benefit  upon  the  conmiunity,  and  cannot  by  reason  of  its  nature 
possibly  confer  special  benefits,  difiFering  in  nature  and  kind  from 
the  public  benefit,  upon  the  particular  property  sought  to  be  as- 
sessed.^ But  even  in  those  jurisdictions  in  which  it  is  held  that  the 
l^islature  has  the  power  to  delimit  the  taxing  district,  to  determine 
that  the  property  within  such  district  shall  bear  the  expense  of  the 
improvement,  to  fix  the  basis  of  apportionment,  as  by  frontage  or 
area  or  ad  valorem,  and  to  impose  the  whole  expense  upon  that 
apportionment  upon  the  property  within  the  district  without  any 
notice  or  hearing  to  the  abutter,  the  underlying  principle  still  is  that 
the  property  is  presumed  to  be  specially  benefited  by  the  improve- 
ment, and  it  would  seem  in  this  case  also  to  follow  that  if  the  nature 
of  the  work  be  such  that  it  cannot  possibly  confer  any  special  or 
peculiar  benefit  upon  adjoining  property,  but  only  a  general  bene- 
fit in  common  with  the  rest  of  the  community,  no  special  assess- 
ment may  or  at  least  ought  to  be  imposed.*    On  tliis  point  no  rule 

and  determination.  It  distinguished  '  This  principle  follows  as  a  necessary 
Norwood  V.  Baker,  suprOf  and  said  corollary  from  the  decisions  in  those 
that  under  the  decisions  of  Illinois  jurisdictions  which  hold  that  special 
the  property  owner  could  be  protected  assessments  must  be  based  upon 
from  arbitrary  exactions  by  the  rule  special  and  peculiar  benefits  and  limited 
that  a  municipal  ordinance  to  be  valid  to  the  amount  of  such  benefits  and 
must  be  reasonable,  and  if  it  w6re  im-  that  any  excess  beyond  special  and 
reasonable,  unjust,  and  oppressive,  the  peculiar  benefits  must  be  paid  from 
courts  would  set  it  aside.  Job  t;.  the  city  treasury  or  by  general  tax- 
Alton,  189  111.  256.  See  also  Harris  v.  ation.  See  ante,  §  1437. 
People,  218  111.  439.  *  The  terms  "local  improvements" 
^  See  aiUef  §  1430«  signify  "improvements  made  in  a 
'  Bloomington  v.  Chicago  &  A.  R.  particular  locality  by  which  the  real 
Co.,  134  m.  451,  457;  Elmore  v.  Drain-  property  adjoining  or  near  such  local- 
age  Com'rs,  135  111.  269;  Gifford  Drain-  ity  is  specially  benefited."  Per  Berry y 
age  Dist. ».  Shroer,  145  Ind.  572;  Butler  J.,  in  Rogers  v.  St.  Paul,  22  Minn.  494, 
V,  Saginaw  Coimty,  26  Mich.  22;  In  507.  "It  would  be  difficult  to  state 
re  Theresa  Drainage  Dist.,  90  Wis.  301.  in  what  cases  local  assessments  for 
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of  universal  application  can  be  laid  down.  Implied  limitation  on 
the  icLxing  power  of  the  legislatm*e  must  be  limited'  to  cases  so  ex- 
ceptional, arbitrary,  and  oppressive  as  to  amount  to  confiscation. 
The  application  of  this  principle  has  resulted  in  some  jurisdictions 
in  a  differentiation  of  the  character  of  the  improvement  which  jus- 
tifies a  special  assessment,  and  in  many  instances  a  divei^gence  iA 
opinion  appears  in  the  decisions  of  the  courts.^ 


benefits  may  or  may  not  be  made.  In 
practice,  the  rule  is  usually  adopted 
m  the  case  of  street  improvements, 
sewers,  water  mains,  &c.,  while  as 
respects  public  buildmgs  or  improve- 
ments of  like  general  character,  for 
the  use  of  the  people  of  a  city  or  dis- 
trict, the  burden  is  properly  appor- 
tioned by  a  genera]  tax  upon  the 
property  of  the  whole  dty,  or  of  the 
district  peculiarly  benefited.  But  in 
reference  to  the  class  of  improvements 
which  are  under  consideration  here,  — 
grading,  filling,  and  bridging  on  a  street, 
—  for  which  such  assessments  are 
usually  deemed  applicable,  this  court 
has  held  that  'the  fact  that  the  street 
to  be  improved  is  the  most  public 
thoroughfare  in  the  city  does  not 
prevent  the  improvement  from  being 
local,''  but  the  local  character  of  the 
improvement  depends  upon  the  special 
benefit  which  will  result  to  the  real 
property  adjoining  or  near  the  locality 
m  which  the  improvement  is  made.' 
Rogers  v.  St.  Paul,  22  Minn.  494,  507. 
Whether,  in  any  particular  case,  the 
improvement  partakes  of  this  local 
character,  ana  creates  such  special 
benefits,  must  ordinarily  be  deemed 
questions  of  fact,  to  tie  determined 
by  the  proper  authorities  as  the  legis- 
lature may  prescribe."  Per  Vander" 
hurghf  J.,  m  State  v.  Ramsey  County 
Dist.  Ct.,  33  Minn.  295,  307. 

The  term  "local  improvement," 
as  applied  to  a  street,  signifies  ''the 
actual  or  presumptive  betterment 
of  the  street,  and  mvolves  the  idea 
of  permanency."  Per  Macgruder,  J., 
in  Illinois  Cent.  R.  Co.  v,  Decatur, 
154  m.  173.  The  removal  of  noxious 
weeds,  e.  g.y  the  Canada  dUstUf  is  not 
a  local  improvement  which  justifies 
a  special  assessment.  People  v.  Cook 
County,  221  111.  493. 

Expenses  incurred  in  vnsuccessfuUy 
defending  euits  against  a  mimicipality 
for  ille^u  and  negligent  acts  in  con- 
structing a  public  improvement  cannot 
be  specially  assessed  as  a  part  of  the 


cast  of  the  improvement.  DeWitt  v, 
Rutherfoid,  67  N.  J.  L.  619. 

Whether  an  improvement  is  local 
in  its  character  so  that  it  may  be  made 
by  special  assessment  is  a  question 
of  fact.  The  decision  of  the  coriSorate 
authorities  as  to  the  character  of  the 
improvement,  while  controlling  in 
case  of  doubt,  is  subject  to  review  by 
the  courts,  and  the  local  authorities 
cannot  arbitrarily  determine  that  the 
improvement  shall  be  treated  as  local 
in  Its  nature  when  it  is  general  in  its 
character.  Morgan  Park  v,  Wiswall, 
155  III  262;  Hewes  t;.  Glos,  170  Dl. 
436.  Lands  are  not  assessable  for 
the  increase  of  healthfulness  which 
may  accrue  to  a  neighborhood  by  reason 
of  the  drainage  of  swamps  and  low- 
lands lying  in  their  vicinity;  such  bene- 
fits are  too  uncertain  and  indirect. 
The  lands  drained  are  the  lands  pecu- 
liarly benefited.  Skinkle  v.  Clinton, 
39  N.  J.  L.  656.  Increased  facility 
for  fire  protection  is  a  benefit  accruing 
to  property  to  be  considered  in  making 
a  pavmg  assessment.  Chicago  Union 
Traction  Co.  v.  Chicago,  202  fll.  676. 

*  Country  roads.  In  Sperry  v.  Fly- 
gare,  80  Minn.  326, 327,  it  was  held  that 
the  opening  of  an  ordinary  country  road 
or  huchway  is  not  a  "local  improve- 
ment" within  the  meaning  of  the 
providon  of  the  Minnesota  Constitu- 
tion authorizing  special  assessments 
for  local  improvements,  and  the  le|^ 
lature  cannot  authorize  a  special 
assessment  therefor.  Broum,  J.,  said: 
"In  the  city,  the  improvement  will 
benefit  and  improve  the  property 
adjacent  to,  and  al>utting  upon,  the 
improved  street,  but  will  not  benefit 
property  remote  therefrom,  while  in 
the  country  districts  the  highway  is 
an  advanta^  to  liie  public  at  large, 
and  the  benefit  thereof  is  not  confined 
to  farms  through  which  it  may  pass. 
It  is  therefore  reasonable  to  require 
the  benefited  city  property  to  pay 
the  expense  of  the  improvement, 
while  it  would  not  be  reasonable  or 
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§  1441.      Special  Assessmenta;  Special  and  Qeneral  Benefits;  Penn- 
sylvania. —  In  Pennsylvania,  the  courts  have  not  only  given  effect 

just  or  fair  to  require  the  farms  along  for  a  public  purpose,  or  it  cannot  be 

the  line  of  a  coimtry  road  to  pay  the  justified  at  all."    In  this  case  it  was 

entire  cost  and   expense  of   opening  also  held  that  taxation  in  aid  of  a  rail- 

and  laying  the  same  out."    See  also  road,    when    imposed    upon    all    the 

State  V,  uunn,  92  Minn.  436,  440.  property  of  the  municipality  upon  an 

These  decisions  were  rendered  upon  ad  valorem  basis,  is  not  a  special  as- 

the  authority  of  Graham  v,  Conser,  sessment,    but    is    general    taxation. 

85  Ky.  582,  in  which  it  was  held  that  But  in  Sears  v.  Boston  St.  Com'rs, 

the  ledalature  cannot  impose  a  tax  180  Mass.  274,  it  was  held  that  the 

upon  the  land  bordering  on  a  country  building  of  a  union  railroad   HaUon 

road  to  pay  the  entire  cost  of  convert-  and  its  approaches,  a  work  imdertaken 

ing  it  into   a  turnpike.     The   court  in  nart  at  least  by  the  municipality, 

remarked  that  this  method  of  assess-  ana   which  resulted   in   the  iucrease 

ment   was   not   adapted   to   country  of  value  of  the  property,  because  cd 

roads  or  agricultural  lands,  and  that  the  direction  which  it  gave  to  public 

a  statute  which  authorized  an  assess-  travel,  was  a  proper  sub ject  for  a  ^dal 

ment  in  proportion  to  area  was  not  assessment  upon  property  benefited, 

justified  m  the  case  of  these  lands.  lAghHng,    in  Michigan,  it  has  bean 

See  also  Parkland  v,  Gaines,  88  Ky.  held  that  electric  light  "towers"  owned 

562;  Barber  Asphalt  Pav.  Co.  v.  Gaar.  by  a  lighting  company  are  not  a  local 

115  Ky.  334,  358.    The  dedsions  oi  improvement  justifying  a  special  as- 

the  Kentucky  court  are  founded  upon  sessment  on  property  benefited.    Put- 

the    reasoning    of    the    Penneyhania  nam  v.  Grand  Kapids,  58  Mich.  416. 

courts  to  the  effect  that  the  system  of  423.    In   lUirvoia.    it   has   been    held 

lent  by  frontage  is  unjust  and  that  the  power  house  and  generator 


ineauitable    when    applied    to    farm  plant  of  an  electric  lightiiijg  system 

lands  or  rural   property.     See   ante,  of  a  municipality  are  a  public  benefit 

§  1438.    It  is  to  be  observed,  however,  only,  and  the  cost  thereof  must  be 

that   the   Pennsyloania   decisions   do  raised  by  general  taxation.    But  poles, 

not  hold  that  a  oountr]^  road  is  not  a  electrical  conductors,  lamps,  ana  ap- 

local  improvement  wmch  cannot  be  pliances  in   particular   streets   are   a 

made  by  special  assessment  according  local   benefit,    and   the   cost   thereof 

to  bendSt,  the  only  determination  by  may  be   met   by  special   assessment, 

that  court  being  that  an  assessment  Ewart  v.  Western  Springs,  180  lU.  318. 

by  frontage  was  not  a  fair  or  reason-  Woier  works.    A  water  works  plant 

able  apportionment  of  the  benefite  in  and  general  water  supply  system  for 

the  case  of  rural  or  farm  lands.  a   municipality   for   purposes   of  fire 

Railroads,     Taxation   in   aid  of  a  protection  are  not  a  local  improve- 

raUroad  is  for  a  public  purpose  and  ment,  and  no  special  assessment  can 

cannot  be  imposed  in  the  form  of  a  be  imposed  in  respect  thereof.    Mor- 

spedal  assessment.    Dyar  v.  Farming-  Kan  Park  v.  WiswaD,  155  111.  262:  Blue 

ton.   70   Me.   515.   527.    Walton,   J.,  Island  v,  Eames,  155  111.  398:  Hughes 

said:  "It  is  a  sufficient  answer  to  the  t^.  Momenoe,  163  111.  535;  Hughes  v, 

inquiry  whether  this  tax  can  be  sua-  Momence,  164  lU.  16,  19;  Hewes  v. 

tained  as  an  assessment  for  a  local  Glos,  170  111.  436.    But  hydrants  and 

improvement,  to  say  that  the  purpose  water  mains  in  particidar  streets  are 

for  which  it  is  to  be  assessed  is  puolic,  a   local   improvement   in   respect   of 

not  local,  within  the  meaning  of  the  which  a  special  assessment  or  special 

law;  that  no  tax  in  aid  of  a  railroad  tax    may    be    imposed.    Hughes    v, 

has  ever  been  justified  or  sustained  Momenoe,  163  111.  535;  O'Neil  v.  Peo- 

upon  the  ground  that  it  is  an  assess-  pie,  166  111.  561,  566;  Hewes  v.  Glos, 

ment  for  a  local  improvement.    The  170  111.  436;  Harte  v.  People,  171  HI. 

courts  have  had  much  difficulty  in  458;  Allentown  v,  Henry,  73  Pa.  404; 

thdr  efforts  to  discriminate  between  Allen  v.  Drew,  44  Vt.  174;  Smith  v. 

IogaI  and  public  works,  and  the  divid-  Seattle,   25   Wash.   300;   Vreelaad  v. 

ins    line    is    but    ill    defined.      But  Taooma,  48  Wash.  Q25,  627;  Gleason 

all    agree    that    taxation    in    aid   of  &.  Waukesha  County.  103  Wis.  225. 

zailroads  must  be  justified  as  taxation  See  also  Pahner  v.  Danville,  154  HI. 
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to  the  principle  that  local  or  special  assessments  are  only  constitu- 
tional when  .imposed  to  pay  for  a  local  improvement  conferring 


156;  Gault  v.  Glen  EUyn,  226  lU.  520. 
In  Lee  v.  Mellette,  15  S.  Dak.  586,  it 
was  held  that  the  statute  did  not  con- 
fer authority  to  impose  a  special  as- 
sessment for  vxUer  maina  in  a  street, 
there  being  no  express  authority 
conferred  therefor,  while  express  au- 
thority was  conferred  to  impose  spedal 
assessments  for  other  clearly  defined 
street  improvements.  Compare  Allen- 
town  V.  Henry,  73  Pa.  404.  The 
fact  that  a  city  may  make  a  profit  by 
furnishing  water  to  consumers  does  not 
destroy  the  public  character  of  the 
improvement  so  as  to  deprive  the 
city  of  the  power  to  impose  a  special 
assessment  for  water  mains.  Smith 
V.  Seattle,  25  Wash.  300.  Special 
assessments  for  constructing  public 
toells  and  cisterns  at  or  near  street 
intersections  under  charter  provisions, 
see  Louisville  t^.  Osborne,  10  Bush 
(Ky.),  226:  Louisville  Steam  Forge 
Co.  V.  Anderson  (Ky.),  57  S.  W. 
Rep.  617;  Abraham  v.  Louisville  (Ky.), 
62  S.  W.  Rep.  1041.  See  further,  ante, 
§  1323,  as  to  the  distinction  between 
water  rates  and  special  assessments. 

Public  parks,  although  to  some 
extent  a  funeral  benefit  to  the  whole 
mimicipahty,  may  also  be  regarded  as 
a  special  benefit  to  the  locality  or  the 
pait3  of  the  city  where  they  are  es- 
tablished wa  ranting  a  special  assess^ 
ment  upon  property  specially  benefited. 
State  V.  Ramsey  Coimty  Dist.  Ct., 
75  Minn.  292;  Kansas  City  v.  Ward, 
134  Mo.  172;  Kansas  City  v.  Bacon, 
147  Mo.  259.  See  also  SUte  v.  Hunt, 
74  Minn.  496.  See  further  as  to  parks 
and  public  squareSf  antCf  §  1094. 

Sewage  system.  A  pumping  station 
for  sewage  and  a  system  of  sewers  in 
connection  therewith  covering  only  a 
portion  of  the  city,  is  a  local  miprove- 
ment  which  may  be  constructed  by 
special  assessment.  Fisher  v.  Chicago, 
213  lU.  268.  CaHwright,  J.,  said: 
''It  is  clear  that  a  large  portion  of  the 
city  would  derive  little  or  no  benefit 
or  advantage  from  the  improvement. 
The  substantial  benefits  to  be  derived 
from  it  are  local  in  their  nature,  and  a 
portion  of  the  city  where  the  sewers 
are  laid  will  be  specially  and  peculiarly 
benefited  in  the  enhancement  of  prop- 
erty. The  s^rstem  of  sewers  and  a 
sewage  pumping  station,  although  a 


benefit  to  a  considerable  area  of  the 
city,  covers  but  a  small  part  of  the' 
city,  and  is  not  a  general  water  works 
plant  or  a  plant  for  street  lighting, 
which  is  of  general  utility  to  all  the 
inhabitants  of  the  municipfiUity."  See 
also  Northwestern  University  v.  WU- 
mette,  230  111.  80. 

Shade  trees.  Special  assessment  for 
planting,  maintaining,  and  protecting, 
see  Heller  v.  Garden  City,  58  Kan.  263. 

Navigable  waters.  In  People  v. 
Buffalo.  147  N.  Y.  675,  and  Delaware 
&  H.  Canal  Co.  v.  Buffalo,  39  N.  Y. 
App.  Div.  333,  aff'd  167  N.  Y.  589,  a 
special  assessment  founded  on  speoal 
bienefits  for  deepenin|;  a  na\agable 
river  was  sustained  without  any  dis- 
cussion as  to  the  power  of  the  legislsr 
ture.  But  in  Chicago  v.  Law.  144  111. 
569,  it  was  held  that  the  wiaening  of 
a  navigable  stream  which  is  imder  the 
control  of  the  United  States  Govern- 
ment, is  a  public  purpose  and  has  none 
of  the  elements  of  a  local  improvement 
for  which  a  special  assessment  may 
be  imposed.  In  Terrell  v.  Paducah,  122 
Ky.  331,  343,  it  was  held  that,  under 
the  peculiar  circumstances  of  the  case, 
the  cost  of  constructing  a  wharf  on  land 
between  high  and  low  water  mark 
belonging  to  the  city  or  the  State 
could  not  be  specially  assessed  on  abut- 
ters whose  lands  were  also  largely  under 
water.  In  McGee  v.  Hennepin  Countv, 
84  Minn.  472,  a  statute  authorized  the 
establishment  of  a  imiform  height  of 
water  in  Lake  Minnetonka  in  order 
''to  improve  the  navigation  or  to 
promote  the  public  health  or  welfare." 
It  was  held  that  in  respect  of  the 
improvement  of  the  pubhc  health  or 
welfare  a  special  benefit  accrued  to 
water  front  property  which  justified 
a  special  assessment  under  the  pro- 
vision of  the  Minnesota  Constitution, 
art.  ix.  §  1,  as  amended  in  1881,  that 
"the  legislature  may,  by  general  or 
special  Act,  authorize  mimicipal  cor- 
porations to  levy  assessments  for  local 
m[iprovements  upon  the  property  front- 
ing on  such  improvements,  or  upon 
the  property  to  be  benefited  by  such 
improvements,  or  both,  without  re- 
gard to  a  cash  valuation,  and  in  such 
manner  as  the  legislature  may  pre- 
scribe." The  court  expressly  declared 
that  it  did  not  decide  whetlier  the  im^ 
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special  benefits  on  the  properties  assessed,  and  only  to  the  extent  of 
these  benefits,  and  that  the  expense  of  the  performance  of  the  ordi- 
nary public  duties  of  the  municipality  for  the  general  good  must  be 
defrayed  from  the  general  funds  of  the  municipality  or  by  means  of 
geneml  taxation  and  cannot  be  made  the  basis  of  local  or  special 
assessment;  ^  but  in  applying  these  principles,  have  denied  to  the 
legislature  the  power  to  authorize  special  assessments  in  respect  of 
improvements  which  in  other  jurisdictions  are  recognized  as  justify- 
ing the  exercise  of  legislative  authority.  Thus,  it  is  held  that  while 
the  cost  of  the  original  paving  of  a  city  street  may  be  assessed 
against  properties  abutting  thereon  as  species  of  taxation  for  the 
special  benefit  accruing  to  the  properties,  the  repaving  of  the  road- 
way of  such  a  street  is  a  purely  public  duty  for  the  general  public 
benefit,  and  the  legislature  has  no  power  to  impose,  or  to  authorize 
a  municipality  to  impose,  the  cost  thereof  upon  abutting  properties 
by  special  assessment.^    The  operation  of  the  principle  is  not  con- 

provement  of  the  lake  solely  for  pur-  made  for  the  public  benefit.    There 

poees  of  public  navigation  would  be  was  no  clause  m  the  Constitution  of 

of  such  general  utility  only,  as  dis-  Pennsylvania    restraining    the    legi»- 

tinguished  from  local  benefit,   as  to  lative  discretion,  but  it  was  said  that 

except    the    improvement    from    the  the  limitation  grew  out  of  the  very 

authority  to  make  a  special  assessment  nature  of  the  subject.    Sharswood^  J., 

oonferred  by  this  constitutional  pro-  after  discussing  some  of  the  authorities, 

vision.  said :  ''The  original  paving  of  the  street 

*  In  Saw-Mill  Run  Ridge.  85  Pa.  163|  brings  the  property  bounding  upon  it 
it  was  held  that  a  bridge  wnich  is  part  into  the  market  as  building  lots.  Be- 
of  a  public  highway  of  a  city  is  a  piiblic  fore  that  it  is  a  road^  not  a  street.  It  is, 
and  not  a  lo<^  improvement,  and  that  therefore,  a  local  unprovement,  with 
legislation  which  authorizes  the  assess-  benefits  almost  exclusively  peculiar  to 
ment  of  its  cost  upon  properties  bene-  the  adjoining  properties.  Such  a  case 
fited  cannot  be  sustained,  as  all  citizens  is  clearly  withm  the  principle  of  assess- 
have  an  interest  in  such  an  improve-  ing  the  cost  on  the  lots  lying  upon  it.  .  .  . 
ment,  and  the  assessment  of  its  cost  But,  when  a  street  is  once  opened  and 
upon  individuals  would  be  a  taldng  of  paved,  thus  assimilated  witli  the  rest 
private  property  for  public  use  without  of  the  city  and  made  a  part  of  it,  all 
just  compensation.  the  particular  benefits  to  the  locality 

*  Hammett  v.  Philadelphia,  65  Pa.  derived  from  the  improvements  have 
146;  Williamsport  v.  Beck,  128  Pa.  been  received  and  enjoyed.  Repairing 
147;  Erie  v,  Russell,  148  Pa.  384;  Boyer  streets  is  as  much  a  part  of  the  ordinary 
V.  Reading,  151  Pa.  185;  Philadelphia  duties  of  the  municipality  —  for  the 
V.  Ehret,  163  Pa.  1;  Morewood  Ave-  general  good  —  as  cleaning,  watching, 
nue,  159  Pa.  20;  Scranton  v.  Sturges,  and  tig^ting.  It  would  lead  to  mon- 
202  Pa.  182,  185.  strous  injustice  and  inequality  should 

In    Hammett    v.    Philadelphia,    65  such  general  expenses  be  provided  for 

Pa.  146,  a  statute  authorized  the  city  by  local  assessments.'' 

to  take  a  street  already  laid  out  and  The  court  laid  down  the  following 

in  good  condition,  to  improve  it  for  general  rule:  ''Local  assessments  can 

a  public  drive  or  carriage  way,  and  only  be  constitutional  when  imposed 

to  assess  the  expense  of  the  improve-  to  pay  for  local  improvement,  clearly 

ment  upon  the  property  abutting  upon  conferring  special  benefits  on  the  prop- 

the  street.    The  court  held  that  this  erties  assessed,  and  to  the  extent  of 

statute  was  imoonstitutional  on  the  these   benefits.    They   cannot   be   so 

ground  that  it  imposed  a  local  assess-  imposed   where   the   improvement   is 

ment  for  improvements  which  were  dtner  expressed  or  appears  to  be  for 
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fined  to  cases  where  the  original  improvement  has  been  made  at 
the  cost  of  the  abutter;  no  special  assessment  can  be  imposed  for 
reconsiruction  or  repaving  although  the  cost  of  the  original  construc- 
tion may  have  been  paid  out  of  the  city  treasury.  ^  The  same  rules 
govern  the  construction  of  sewers.  The  abutting  owners  cannot  be 
subjected  to  special  assessment  for  the  construction  of  a  new  sewer, 
when  the  original  sewer  was  constructed  at  the  expense  of  the 
abutter  *  or  at  the  expense  of  the  municipality.' 

In  applying  these  principles,  or  rules,  to  the  repaving  of  streets, 
the  courts  have  been  obliged  to  define  what  constitutes  an  original 
paving  thereof,  with  a  view  to  determining  the  liability  of  the  owner 
to  special  assessment.  The  question  whether  a  particular  kmd  of 
improvement  of  a  street  is  an  original  paving  or  not  is  a.  question 
of  fact,  the  controlling  consideration  being  the  intent  of  the  munici- 
pality as  deduced  from  its  actions  with  reference  to  the  street  or 
highway.^    A  first  pavement  in  the  legal  sense  which  exempts  the 

general  public  benefit."  This  rule, 
tiiough  clearly  sound  upon  principle, 
would  be  inconvenient  of  application 
from  the  difficulty  in  many  cases  of 
determining  whether  an  improvement 
was  a  pubhc  or  a  private  benefit.  In 
order  to  justify  an  assessment,  the 
improvement  must  be  for  a  public 
(purpose,  once  the  public  have  no 
right  to  tax  a  citizen  to  make  improve- 
ments for  his  own  benefit  solely.  All 
streets  which  are  opened  for  public 
use  are  public  benefits,  and  it  is  upon 
that  ground  only  that  the  State  can 
take  private  property  for  streets;  but 
the  cost  of  opening  and  improving 
them  is  assessed  on  adjoining  owners 
on  the  ground  of  private  benefit.  The 
last  two  sentences  were  quoted  with 
approval  in  Baltimore  v.  anson,  61 
NId.  462. 
When  adjacent  property  has  paid 


the  original  cost  of  grading  or  paving 
a  street,  it  has  fully  paid  for  aU  its  local 
advantages,  and  it  cannot  thereafter 
be  chargea  for  maintenance  and  re- 
pairs. Appeal  of  Protestant  Orphan 
Asylum,  111  Pa.  135.  A  city  street 
was  paved  with  cobble  stones,  except 
certain  spaces  in  the  middle,  which 
were  reserved  for  use  as  market  places. 
It  was  held  that,  upon  the  termination 
of  the  use  of  these  spaces  for  market 
places,  the  dty  might  assess  upon  the 
abutters  the  cost  ofpaving  such  spaces. 
Philadelphia  v.  Evans.  139  Pa.  483. 
In  paving  a  street  at  the  cost  of  abut- 
ters the  city  left  a  strip  eight  feet  wide 


in  the  centre  unpaved  for  trees  and 
shrubbery.  Subsequently  the  plan 
was  changed,  and  the  city  caused  the 
strip  to  be  paved.  It  was  held  that 
this  was  an  original  paving  of  the  strip 
for  which  abutters  might  be  assessea. 
Alcorn  t;.  Philadelphia,  112  Pa.  494. 
Ck>mpare  Philadelphia  v.  YewdaU,  190 
Pa.  412. 

1  Williamsport  v.  Beck,  128  Pa. 
147;  Harrisburg  v,  Segelbaum,  151  Pa. 
172;  West  Tlmd  Street  Sewer,  187 
Pa.  565.  When  a  city,  pursuant  to 
statute,  took  possession  of  a  turnpike 
roadf  it  was  held  that  there  was 
no  statutory  recognition  of  the  exist- 
ing pavement  as  a  first  pavement 
wmch  prevented  an  assessment  of 
ad  joining  property  for  the  cost  of  re- 
paving. If,  however,  the  dty  recog- 
nizes or  adopts  such  road  as  a  street 
suffidently  well  paved  for  all  the 
requirements  of  the  present  or  the 
near  future,  it  becomes  a  street  as 
a  result  of  such  action,  and  the  future 
srowth  of  the  dty  and  the  necessity 
for  a  different  pavement  did  not 
changje  its  character,  or  subject  the 
i^uttmg  owners  to  a  charge  for  new 
pavement.  Philadelphia  v.  Gowen,  202 
Pa.  453.  See  also  In  re  linoohi 
Avenue,  193  Pa.  432;  Dick  v.  Phila- 
delphia, 197  Pa.  467. 

<  Ene  V.  RusseU,  148  Pa.  384. 

*  West  Thiid  Street  Sewer,  187  Pft. 
565. 

*  Harrisburg  v.  Funk,  200  Pa.  348. 
''No  particular  material  is  neceasaiy 
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abutting  owner  from  liability  for  any  subsequent  improvement  has 
been  defined  by  the  courts  generally  as  one  that  is  put  down  origi- 
nally, or  adopted  or  acquiesced  in  subsequendy,  by  the  municipal 
authorities  for  the  purpose  and  with  the  intent  of  changing  an  ordi- 
nary road  into  a  street  It  may  be  macadam  or  anything  else.  That 
is  a  matter  of  evidence  only.^  But  merely  maintaining  the  original 
road  or  highway  by  making  ordinary  repairs  is  not  to  be  regarded 

to  constitute  a  pavement.  It  may  467;  Philadelphia  v.  Hafer,  38  Pa. 
be  made  of  anythmg  which  will  pro-  Super.  Ct.  382;  Chester  u.  Evans,  32 
duce  a  hard,  finn^  smooth  surface  for  Pa.  Super.  Ct.  641,  644.  ''The  con- 
travel."  Per  MttcheU,  J^  in  Phila-  trolling  consideration  is  not  so  much 
delphia  v,  Eddleman,  160  Pa.  452,  454.  whether  the  prior  improvement  of 
^  Harrisbiurg  v,  Segelbaum^  151  Market  Street  oy  macadamizing,  &c., 
Pa.  172.  ''A  first  pavement,  m  the  was  in  the  strict  sense  of  the  word  a 
legal  sense,  which  exempts  the  abut-  paving  thereof,  as  whether,  by  said 
ting  prcmerty  owner  from  liability  for  miprovement,  the  street  was  changed 
any  subsequent  improvement,  may  from  an  ordinary  clay  road  into  a  good. 
be  defined  generally  as  one  that  is  put  reasonably  smooth,  and  substantial 
down  originally,  or  adopted  or  acqui-  artificial  highway,  practically  equiv- 
esced  in  subsequently,  by  the  mumci-  alent  to  an  ordmanly  well-miproved 
pal  authority,  for  the  purpose  and  with  street,  paved  with  cobble  stone  or 
the  intent  of  changmg  an  ordinary  other  materials  then  used  for  paving." 
road  into  a  street.  It  may  be  macadam  Harrisburg  v.  Segelbaum,  151  Pa.  172, 
or  anything  else.  That  b  a  matter  181,  per  SterreU,  J.  See  aLw  Phila- 
of  evidence  onl^r.  If  the  purpose  and  delphia  v.  Baker,  140  Pa.  11;  Harris- 
intent  be  wanting,  a  mere  surfacing  burg  v.  Funk,  200  Pa.  348,  350;  Ches- 
€&  the  road,  however  carefully  or  ex-  ter  v.  Evans,  32  Pa.  Super.  Ct.  641, 
pensively  done,  will  not  be  a  paving,  644. 

out  if  the  intent  and  purpose  are  Macadamizing  is  prima  fade  not  a 
present,  or  to  be  fairly  inferred,  then  paving  of  a  street  within  the  rule  which 
there  is  a  paving  whatever  the  material  exempts  abutting  propert]^  from  fur- 
may  be.  It  may  perhaps  be  safely  ther  assessments  for  paving,  yet  it 
stated  as  a  corollary  that,  prima  facie,  may  be  put  down  by  the  city  m  the 
macadamizing  is  not  a  street  paving  first  instance  or  adopted  by  it  subse- 
in  Philadelpma  or  probably  in  other  quently  as  a  pavement  for  the  purpose 
large  cilies,  while,  on  the  other  hand,  of  turning  a  road  into  a  street,  and 
there  may  be  a  presumption  the  other  when  that  is  the  case  the  macadam- 
way  in  smaller  cities  or  towns,  as  in-  izinp  is  to  be  regarded  as  original 
dicated  in  Greensburg  v,  Laira  [138  pavmg.  Assimilation  of  a  city  street 
Pa.    533],    Harrisbure    v.    Sef^baum  with  the  rest  of  the  city  streets  by 

1151  Pa.  172],  and  Boyer  v.  Reading  macadamizing  it,  and  reco^tion  by 
151  Pa.  185].  Some  illustrations  of  the  city  of  the  macadamizing  as  a 
the  kf^ative  use  of  the  word  in  proper  and  suitable  paving  for  many 
relation  to  paving  will  be  found  in  years  before  an  asphalt  paving  was 
the  opinion  of  WiUson,  J.,  quoted  in  laid,  was  held  to  make  an  asphalt 
Leake  v.  Philadelphia,  150  Pa.  643,  pavement  subsequently  laid  a  re- 
649,  650,  and  in  some  of  the  other  paving  for  which  the  abutting  owners 
cases  dted  supra.  But  Philadelphia  v.  could  not  be  assessed.  Leake  v. 
Ehret,  153  Pa.  1,  shows  that  there  is  Philadelphia,  171  Pa.  125.  A  strip 
no  h&rd  and  fast  rule  on  the  subject  in  the  centre  of  the  street  was  macaa- 
of  the  kind  of  paving.  It  is  a  question  amized  pursuant  to  ordinance,  and 
(^  fact  in  each  case,  and  the  governing  paid  for  by  assessment  on  the  owners 
consideration  is  the  nature  of  the  of  premises.  It  was  held  that  a  sub- 
municipal  action  with  regard  to  it."  sequent  owner  should  not  be  com- 
Philadelphia  v.  Eddleman,  169  Pa.  pelled  to  pay  the  cost  of  a  vulcanite 
452,  458,  per  Mitchell,  J.  To  same  pavement  laid  on  the  same  strip  pur- 
effect,  Leafee  v.  Philadelphia,  171  Pa.  suant  to  subsequent  ordinance.  Phil- 
125;  IMck  9.  Philadelphia^   197  Pa.  adelphia  v,  Ehret,  153  Pa.  1, 
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as  an  original  paving  of  the  street  which  precludes  a  subsequent 
assessment  on  die  abutters  for  paving  it^ 

It  also  results  from  the  application  of  these  principles  that  a 
street  paving  assessment  can  in  Pennsylvania  only  be  laid  upon 
abtdting  property.  As  to  property  which  does  not  abut  upon  the 
improvement,  the  paving  of  the  street  only  confers  a  general  benefit 
common  to  the  rest  of  the  community  and  therefore  no  special  as- 
sessment can  be  imposed  in  respect  thereof.  If  non-abutting  prop- 
erty were  subject  to  assessment  for  the  paving  of  a  street,  the  re- 
sult would  be  that  such  property  might  be  subjected  to  a  series  of 
assessments,  not  only  for  the  paving  of  the  street  upon  which  it 
abuts,  but  also  for  the  paving  of  other  streets  in  the  vicinity,  in  vio- 
lation of  the  rule  adopted  in  Pennsylvania  which  limits  the  liability 
of  the  property  to  one  assessment  for  paving. «  For  similar  reasons 
local  or  special  assessmmiia  for  sewers  can  only  be  assessed  upon 
property  abutting  upon  the  sewer.* 

§  1442  (753).  Whether  Whole  Oost  may  be  imposed  on  Abutter.  — 
Upon  the  question  whether  it  is  competent  for  the  legislature 
to  require  the  abvUer  to  hear  the  whole  expense  of  the  improvement 
in  front  of  his  partictdar  property,  —  in  other  words,  whether  the 
abutters  can  be  made  to  pay  the  cost  of  the  improvement  in  front 
of  their  respective  lots,  instead  of  having  the  whole  expense  of  the 
improvement  assessed  or  apportioned  among  all,  on  the  basis  of 
frontage  or  of  benefits,  —  the  decisions  since  previous  editions  of 
this  treatise  have  further  developed  and  illustrated  this  subject 
In  previous  editions,  the  author  has  expressed  the  opinion  that 
while  it  may  be  true  that  in  some  instances  more  hardship  will  be 
occasioned  by  requiring  each  owner  to  make  or  pay  for  the  improve- 
ment in  front  of  his  own  property  than  if  the  cost  were  assessed  on 
the  basis  of  frontage  or  of  benefits  received,  still  it  seemed  to  the 
author  difficult  to  find  satisfactory  and  solid  grounds  on  which  to 
discriminate  the  cases  so  as  to  hold  that  one  is  within  the  constitu- 
tional power  of  the  legislature  and  the  other  is  not  It  seems  so 
still  to  the  author,  but  the  general  though  not  uniform  course  of  the 

1  Philadelphia  v.  Dibeler,  147  Pa.  Beechwood  Ave.  Sewers,  170  Pa.  490. 
261;  PhOadelphia  v.  Hill,  166  Pa.  211;  A  property  owner  cannot  be  asseflsed 
Hanifiburg  v.  Funk,  200  Pa.  348;  Eaat  for  the  cost  of  a  main  sewer  when  a 
Street,  210  Pa.  539.  small  local  sewer  would  give  the  prop- 

«  Morewood  Ave.,  169  Pa.  20;  erty  all  the  benefit  it  derived  from 
Fifty-fourth  Street,  165  Pa.  8.  the  main  sewer.    Park  Ave.  Sewers, 

»  Park  Ave.  Sewers,  169  Pa.  433;  169  Pa.  433. 
Witman   v.    Readmg,    169   Pa.    375; 
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more  recent  decLsions  tends  to  support  the  proposition  that  there 
are  or  may  be  grounds  for  the  supposed  distinction.  But  it  is 
always  to  be  remembered  that  implied  limitations  upon  the  legis- 
lative power  of  taxation,  including  the  apportionment  of  public  bur- 
dens as  the  legislatiu-e  deems  reasonable  and  necessary,  are  not 
lightly  to  be  recognized  or  adjudged. 

In  jurisdictions  where  it  is  held  that  a  special  assessment  can  only 
be  imposed  because  of  benefits  received  and  within  the  limits  of  such 
benefits,  and  that  the  owner  is  entitled  to  a  hearing  upon  the  ques- 
tion of  the  benefits  and  the  amount  thereof,  a  special  assessment 
for  the  cost  of  the  improvement  in  front  of  the  particular  property 
without  apportionment  according  to  benefits  cannot  be  sustained.^ 
In  other  jurisdictions  where  assessments  according  to  frontage  are 
sustained  on  the  theory  that  the  l^islative  authority  may  deter- 
mine that  property  abutting  on  the  improvement  is  benefited  in 
proportion  to  frontage  and  direct  an  assessment  accordingly, 
and  that  such  determination  is  conclusive  upon  the  courts  and 
upon  the  property  owner,  certain  decisions  cited  in  the  notes  hold 
that  an  assessment  of  the  cost  of  paving  or  improving  a  street  in 
front  of  abutting  property  cannot  be  imposed  widiout  an  apportion- 
ment among  all  the  lands  on  the  basis  of  frontage.'    But  charges 

1  See  on<e,§  1437,  where  the  decisions  the  work  is  done,  without  apportion* 
holding  that  a  special  assessment  must  ment  on  the  basis  of  benefit  or  front- 
be  founded  upon  actual  benefit  received  age,  is  unconstitutional.  See  also 
and  limited  thereto,  are  collated.  Thomas  v.  Gain,  35  Mich.  156,  162. 

' "  General  taxation  implies  a  distribu-  Missouri.  In  Independence  v.  Gates, 
tion  of  the  burden  upon  some  general  110  Mo.  374,  383,  the  ooiurt  held  that  a 
rule  of  equality.  So  a  local  assess-  special  assessment  cannot  be  imposed 
ment.  or  tax  for  a  local  benefit^  should  upon  an  abutting  lot  merely  on  the 
be  (ustributed  amone  and  unposed  basis  of  the  cost  of  the  work  in  front 
upon  all  equally,  standing  in  like  rela-  of  the  lot,  and  that  there  must  be  an 
tion.  But  equality  can  never  be  but  apportionment  either  on  the  basis  of 
an  approximation.''  Per  RedifUHd,  J.,  benefits,  or  according  to  frontage  or 
in  Allen  v.  Drew,  44  Vt.  174,  186.  ad    valorem,    Thomas,    J.,    said:    "It 

Michigan,  In  Woodbiidge  v,  De-  is  now  ahnost  universally  denied  that 
troit,  8  Mich.  274,  Martin,  C.  J.,  and  an  owner  can  be  compelled  to  pay  the 
Manning^  J.,  held  that  the  provision  whole  cost  of  the  improvement  of  the 
of  the  charter  of  Detroit  authorizing  street  in  front  of  his  lot.  In  such 
the  council  to  cause  streets  to  be  im-  case,  his  tax  would  neither  be  increased 
proved  and  to  assess  the  whole  expense  nor  diminished  by  the  assessment  upon 
m  front  of  each  lot  upon  the  lot  and  his  neighbors,  and  each  particular  lot 
make  the  same  a  lien  thereon  was  would  arbitrarily  be  made  a  taxing  dis- 
valid.  Campbell  and  Ckristiancn,  JJ.,  trict  and  charged  with  the  whole  ex- 
contra.  But  in  Motz  v,  Detroit,  18  penditure.  It  is  evident,  therefore, 
Midi.  495,  the  court  held  that  a  spedal  that  a  law  for  making  assessments  on 
assessment,  being  an  exercise  of  the  this  basis  could  not  have  in  view  such 
power  of  taxation,  implies  an  apportion-  distribution  of  burdens  in  proportion 
ment  and  not  an  arbitrary  exaction,  to  benefits  as  ought  to  be  a  cardinal 
and  that  a  special  assessment  which  item  in  every  tax  law.  It  would  be 
imposes  the  cost  of  grading  and  paving  nakedly  an  arbitrary  command  of  the 
a  street  on  the  lots  in  front  of  which  law  to  each  lot  owner  to  construct  the 
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imposed  upon  property  by  virtue  of  the  exercise  of  the  police  power, 
as  for  instance  for  the  cost  of  filling  and  grading  low  lying  lots  for 

street  in  front  of  his  lot  at  his  own  for  its  payment  is  levied  upon  the 

expense    according    to    a    prescribed  abutting  lots,  not  because  of  any  special 

standard;  and  a  power  to  issue  such  benefits  their  owners  derive  from  the 

a  command  could  never  be  exercised  improvement,  but  because  the  public 

by  a  constitutional  government,  unless  p^ood  demands  it^  and  the  law  author- 

we  are  at  liberty  to  treat  it  as  a  police  izes  special  taxation  for  such  objects." 

regulation  and  place  the  duty  to  make  See  also   Gatch  v,   Des    Moines,    63 

the  streets  upon  the  same  footing  as  Iowa,  718,  720;  Dewey  v,  Des  Momes, 

to  keep  the  sidewalks  free  from  ob-  101  Iowa,  416,  423;  Allen  v.  Daven- 

structions  and  fit  for  passage.    But  port,  107  Iowa,  90,  103. 

any  such  idea  is  clearly  inadmissible."  Wisconsin.    In  Weeks  v.  Milwaukee, 

See  also,  to  the  same  effect,  Adams  10  Wis.   242,  258,  the  power  of  the 

0.  Green,  74  Mo.  App.  125,  129;  Child-  lefipslature  to  impose  a  special  asseas- 

ers  V.  Holmes,  95  Mo.  App.  154,  160.  ment   upon   abutting  property   upon 

lUinois,  In  this  State,  special  as-  such  basis  as  it  deems  reasonable  ap- 
sessments  are  by  constitutional  pro-  pears  to  be  asserted  without  qualifi- 
vision  divided  into  special  assessments  cation.  Although  Paine,  J.,  makes  a 
proper  and  special  taxation.  See  strong  argument  against  all  local 
ante,  §  1439,  where  the  Constitution  assessment  upon  principle,  he,  how- 
of  this  State  is  fully  considered.  As-  ever,  c(msiders  the  right  to  make  them 
sessments  by  frontage  are  justified  as  as  recognized  by  the  Constitution  of 
special  taxation  under  the  Constitu-  the  State  which  requires  the  lega- 
tion. In  Palmer  v,  Danville,  154  HI.  lature  in  organizing  municipal  ooi^ 
156,  it  was  held  that  the  cost  of  con-  porations  ''to  restrict  their  power  of 
structmg  lateral  water  service  pipes  and  taxation,  OMesemeTU,**  &c. 
lateral  sewer  pipes  must  be  appor-  In  King  v,  Portland.  38  Oreg.  402, 
tioned  upon  the  abutting  lots  upon  430,  aff'd  184  U.  S.  61.  the  charter  of  the 
some  rule  of  equality  such  as  front-  city  provided  that  tne  cost  of  an  im- 
age, and  that  the  cost  of  each  lateral  provement  should  be  apportioned  as 
connection  cannot  be  charged  to  the  follows:  "Each  lot  or  part  thereof 
abutting  lot  in  front  of  which  it  is  within  the  limits  of  the  proposed 
constructed.  See  also  Davis  v.  litch-  street  improvement  abutting  upon  the 
field,  145  111.  313;  Ware  t;.  Jerseyville,  street  shall  be  liable  for  the  full  cost 
158  111.  234.  of  making  the  improvement  upon  one- 

Iowa,  This  State  appears  to  hold  half  of  the  street  m  front  of  and  abut- 
that  a  special  assessment  for  the  cost  ting  upon  it,  and  also  for  the  propor- 
of  the  improvement  in  front  of  the  tionate  share  <rf  improving  the  inter- 
particular  lot  assessed  is  valid.  In  sections  of  two  streets."  By  other 
Warren  v.  Henly,  31  Iowa,  31,  a  pro-  provisions  of  the  charter  the  aasess- 
"vision  of  the  charter  of  the  city  of  ment  was  to  be  founded  upon  the 
Lyons  authorizing  the  city  council  to  ''probable  cost"  of  the  improvement 
cause  the  streets  to  be  paved  and  the  as  ascertained  and  determined  by  the 
pavement  repaired,  ana  to  that  end  city  engineer  and  Uie  dty  coimdl. 
to  require  the  adjacent  owners  to  pave  The  constitutionality  of  an  aaocoa 
or  repair  one-half  in  width  of  the  street  ment  so  made  was  attacked  in  a  case 
contiguous  to  their  r^pective  lots,  which  involved  the  construction  of 
and  in  case  of  neglect  authorizing  the  an  elevated  roadway  in  front  of  pbun- 
dty  to  do  the  work  and  assess  the  tiff's  propertv.  It  will  be  observed 
expense  as  a  tax  on  the  lots,  was  held  that  inasmuch  as  the  assessment  was 
not  to  be  unconstitutional.  The  prin-  founded  upon  the  "probable  cost,"  it 
ciple  upon  which  this  decision  was  of  necessity  must  have  been  appoi^ 
rendered  is  thus  explained  by  Beck,  J.,  tioned  upon  some  principle  of  average 
in  Morrison  v.  Hershire,  32  Iowa,  271,  cost,  and  in  the  case  before  the  court 
277,  "The  power  of  the  city  to  per-  it  was  found  as  matters  of  fact  that 
form  the  work  does  not  depend  upon  the  improvement  was  a  benefit  to  the 
benefits  to  be  derived  by  property  abutting  property,  that  the  benefits 
owners.  The  work  is  done  for  the  were  equal  to  the  cost  of  the  improve- 
benefit  of  the  public;  the  assessment  ment,  and  that  the  common  council  of 
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the  purpose  of  removing  conditions  injurious  to  health,  do  not  rest 
upon  the  taxing  power  and  may  be  assessed  upon  the  property 
without  violating  any  provision  of  the  Constitution.^ 

In  some  jurisdictions  the  construction  and  maintenance  of  side- 
walks at  the  cost  of  the  abutting  owner  is  regarded  as  an  exercise 
of  the  police  power,  and  assessments  oh  the  property  for  the  cost 
of  the  construction  or  repair  of  the  sidewalks  in  front  of  the  particu- 
lar lot  have  been  sustained.^  In  other  jurisdictions,  the  sidewalk, 
although  a  part  of  the  street,  is  regarded  as  an  appendage  to  the 
abutting  property  and  existing  for  its  peculiar  benefit,  and  the  abut- 
ter, in  consequence  of  the  peculiar  relation  of  the  sidewalk  to  his 
property,  is  obliged  to  maintain  it  in  repair  and  to  pave  it  when 
necessary,  or  to  bear  the  cost  thereof  when  repairs  are  made  or  the 


the  city  apportioned  the  cost  accord- 
mg  to  the  benefita.  It  was  held  that, 
under  the  circumstances,  the  rule  of 
apportionment  prescribed  by  the  char- 
ter was  not  unconstitutional. 

When  the  statute  authorizes  an 
assessment  in  proportion  to  the  frorUage 
of  abutting  property,  an  assessment 
of  each  particular  lot  for  the  cost  of 
the  improvement  in  front  thereof  is 
invalid.  St.  Louis  u.  Clemens,  49 
Mo.  552;  Neenan  v.  Smith,  50  Mo. 
525;  Weber  v.  Schergens.  59  Mo.  389; 
Adams  v.  Green,  74  Mo.  App.  125; 
State  V.  Portage,  12  Wis.  562.  Sim- 
ilarly it  has  been  held  that  when  the  as- 
sessment is  required  to  be  made  ajccord- 
ing  to  benefits,  an  assessment  which 
imposes  the  whole  cost  of  a  retaining 
waJl  built  in  the  course  of  grading  a 
street  against  the  property  in  front 
of  which  it  IB  built  is  made  upon  a 
wrong  principle  and  is  invalid.  Keller 
V.  Mt.  Vernon,  23  N.  Y.  App.  Div. 
46. 

^  In  OhiOf  lot  owners  may  be  consti- 
tutionally reauired  to  drain  and  fill  up 
their  lote^  ana  the  power  may  be  dele- 
gated to  the  municipal  authorities. 
Legislation  of  this  character  is  sus- 
tained as  a  legitimate  exercise  of  the 
police  power  for  the  preservation  of 
the  public  health.  Bliss  v.  Krauss, 
16  Ohio  St.  54.  Assessment  of  entire 
expense  of  fiUinq  and  ^orading  a  lot 
imposed  upon  the  lot  neld  constitu- 
tional, being  rather  the  abatement 
<A  a  nuisance  than  a  tax  or  assessment. 
The  ooiurt  regarded  the  filling  and 
grading  imder  the  drcumstanoes  as 
an  exercise  <rf  the  poHoe  power.    Hor- 


bach  V.  Omaha,  54  Neb.  83.  A  city 
may  by  virtue  of  the  police  power  ble 
autnonzed  by  statute  to  fill  low  lots 
which  are  declared  to  be  mjurious  to 
public  health  upon  the  failure  of  the 
owner  so  to  do  and  to  recover  the  cost 
from  the  owner.  Charleston  v.  Werner, 
38  S.  Car.  488.  But  when  the  stag- 
nant water  on  low  Iving  lots  or  other 
nuisance  is  caused  by  the  act  of  the 
municipality^  the  city  cannot  charge 
against  the  abutting  property  the 
cost  of  abating  such  nuisance  by  filling 
in  the  lots.  Hannibal  v.  Richards,  82 
Mo.  330;  Lasbury  v.  McCasue,  56 
Neb.  220;  Weeks  v.  Milwaukee,  10 
Wis.  242. 

»  James  v.  Pine  Bluff,  49  Ark.  199; 
Little  Rock  v.  Fitzgerald,  59  Ark.  494; 
Leiper  v.  Minnig,  74  Ark.  510,  516; 
Pahner  v.  Way,  6  Colo.  106;  Speer  v, 
Athens,  85  Ga.  49;  Palmyra  ».  Morton, 
25  Mo.  593,  596;  Washington  v.  Nash- 
ville, 1  Swan  (TennJ,  177;  Whyte  v. 
Nashville,  2  Swan  (Tenn.),  364:  Gal- 
veston V.  Heard,  54  Tex.  420;  Galves- 
ton V.  Loonie,  54  Tex.  517;  Highland 
V.  Galveston,  54  Tex.  527;  Adams 
V,  Fisher,  63  Tex.  651,  656;  Lentz  v. 
Dallas,  96  Tex.  258;  Hennessy  v. 
Douglass  County,  99  Wis.  129,  154; 
Lisbon  Ave.  Land  Co.  v.  Lake,  134 
Wis.  470.  See  also  In  re  Goddard,  16 
Pick.  (Mass.)  504,  509;  Carthage  v. 
Frederick,  122  N.  Y.  268.  Index— 
Sidewalks. 

An  ordinance  which  requires  the 
abutter  to  pave  a  sidewalk  is  in  the 
nature  of  an  exercise  of  the  power  to 
remove  nuisances.  Franklin  v.  Maberry, 
6  Humph.  (Tenn.)  368. 
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pavement  laid  by  the  municipality.^  Some  courts  also  regard  the 
construction  of  seivers  as  an  exercise  of  the  police  power  justifying 
an  assessment  of  the  cost  thereof  upon  the  property  upon  which 
they  abut' 

§  1443  (761).  General  Result  smnmed  up.  —  The  general  re- 
sults of  the  forego]^  extended  reference  to  the  judgments  of  the 
courts,  State  and  Federal,  concerning  local  improvements,  and 
assessments  in  respect  thereof,  are  here  summed  up  by  the  author, 
accompanied  with  some  critical  and  explanatory  observations : '  — 

'  Greensburdi  v.  Young,  53  Pa.  280.  that  a  city  cannot  be  vested  with  au- 

Index — Sidewaiks;  Streets.  thority  to  require  an  abutting  owner 

New  Jereetf,  The  courts  of  New  or  occupant  to  keep  the  sidewalk  dear 
Jersey  have  long  uniformly  held  that  of  snow  and  ice,  or  to  sprinkle  sand 
assessments  for  local  improvements  or  ashes  thereon.  The  duty  so  to  do 
in  the  roadbed  of  streets  such  as  pave-  rests  upon  the  public  as  a  part  of  the 
ments,  water  pipes,  sewers,  &c.,  can  duty  to  maintain  the  street,  and  it 
only  be  imposed  in  respect  of  actual  cannot  be  imposed  upon  the  abutting 
benefits  and  are  limited  thereto.  But  owner  or  occupant  as  an  exercise  of 
a  disUneUon  is  made  between  the  road-  the  police  power.  Chicago  v,  O'Brien, 
bed  of  streets  and  sidewalks.  Sidewalks  111  HI.  531;  Gridley  v.  Blooming- 
are  regarded  as  an  appendage  to  or  ton,  88  111.  554:  Chicago  v.  Mo- 
part  of  adjoining  i^remises  and  so  es-  Donald,  111  111.  App.  436.  Similarly 
sential  to  their  use  as  to  make  their  the  city  cannot  by  ordinance  impose 
improvement  a  burden  belonging  to  a  fine  or  penalty  upon  an  abutting 
the  ownership  of  the  premises,  and  an  owner  for  failure  to  keep  the  sidewalk 
order  for  the  improvement  of  side-  in  repair.  Chicago  v.  Crosby,  111  111. 
walks  is  a  police  regulation.  Hence  538.  But  a  street  railway  has,  by 
the  cost  of  constructing  and  maintain-  virtue  of  its  franchise,  a  special  privi- 
ing  odewalks  can  be  imposed  upon  lege  and  interest  in  its  right  of  way  to 
the  abutting  lands.  Sigler  v.  Fuller,  which  the  public  in  using  the  street 
34  N.  J.  L.  227:  Van  Tassel  v,  Jersey  must  to  some  extent  yield,  and  the 
City,  37  N.  J.  L.  128;  Kirkpatrick  v.  city  may  in  the  exercise  of  the  police 
New  Brunswick  St.  Com'rs,  42  N.  J.  power  require  that  the  railway  com- 
L.  510.  See  also  Doughten  v.  Cam-  pany  remove  snow,  dirt,  <&c.,  from  be- 
den,  72  N.  J.  L.  451.  The  doctrine  tween  its  tracks.  Chicago  v.  Chicago 
has  been  extended  to  include  the  cost  Union  Traction  Co.,  199  HI.  259.  In- 
of  a  curb  and  gutter  necessary  for  the  dex — Illinois. 

securi^  of  the    sidewalk,  Robins    v.  Indiana.    In  Reinken  v.  Fuehring, 

New  Brunswick,  44  N.  J.  L.  116;  and  130  Ind.  382,  it  is  held  that  sweeping 

has  also  been  extended  to  justify  the  the  street  is  an  exercise  of  the  police 

imposition  upon  abutting  land  of  the  power,  and  that  it  may  be  done  at  the 

whole     cost    ^f    constructing    house  cost  of  the  abutting  owner, 

connections  from  a  sewer  in  the  street  *  Chicago,  M.  &  St.  P.  R.  Co.  t;. 

to  the  curb  line  in  front  of  the  property.  Janesville,  137  Wis.  7.     Index — Sewers 

Van  Wagoner  v.  Paterson,  67  N.  J.  L.  and  Drains. 

455.    Index — New  Jersey.  In    Cdoradoy    the    construction    of 

In  Sands  v.  Richmond,  31  Gratt.  sewers  is  regarded  as  an  exercise  of 
(Va.)  571,  an  assessment  of  the  cost  the  police  power,  and  it  is  held  that 
of  paving  a  sidewalk  in  front  of  a  lot  a  special  assessment  in  proportion  to 
was  susteined  as  founded  on  gen-  area  may  be  imposed  for  the  con- 
end  custom,  and  the  court  considered  struction  thereof.  Keese  v.  Denver, 
it  to  be  unnecessary  to  determine  10  Colo.  112;  Pueblo  v.  Robinson,  12 
whether  the  sBsessment  required  to  Colo.  593;  Wolff  v.  Denver,  20  Colo. 
be  justified  as  an  exercise  of  the  police  App.  135. 
power.  '  Although  the   subject  of   special 

lUinois.    In   this  State   it   is  held  assessments  has  been  exhaustively  re- 
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1.  A  local  assessment  upon  property  immediately  and  specially 
benefited  by  a  local  improvement  of  a  street,  although  resting  for  its 
foundation  upon  the  taxing  power,  is  distinguishable  in  many  re- 
spects from  a  tax  levied  for  the  general  purposes  of  the  State  or 
the  general  purposes  of  the  municipality.* 

The  soundness  or  reasonableness  of  this  proposition  is 
recognized  by  the  legislation  of  Parliament,  which  has  con- 
stantly distinguished  between  taxes  for  the  benefit  of  the 
whole  kingdom  and  those  laid  for  the  improvement  of  a 
particular  district.^  It  is  also  recognized  by  the  legislation 
of  perhaps  every  State  in  the  Union.'  Hence,  as  is  elsewhere 
shown,  a  statutable  exemption  of  designated  property  from 
"  taxation ''  does  not  include  an  exemption  from  local  assess- 
ments.^ Hence,  also,  as  we  have  already  seen,  provisions 
in  State  Constitutions  concerning  equality  of  "taxation" 
are  generally,  although  not  invariably,  held  not  to  apply  by 
their  intrinsic  force  to  local  assessments.^ 

considered  by  the  courts  since  i)revious  Yeatman  v.  Crandell,  11  La.  An.  229; 

editions,  the  text  of  this  section  has  Merrick  u.  Amherst,  12  Allen  (Mass.), 

been  but  slightly  modified  to  meet  the  500;  Wright  v.  Boston,  0  Cush.  (Mass.; 

result  of  recent  decisions.     This  sec-  233,  241;  Boston  Seamen's  Fr.  Soc.  v, 

tion,  as  it  appeared  in  previous  edi-  Boston.  116  Mass.  181;  Motz  v.  Detroit, 

tions,   is    cited    and    cjuoted  in    the  18  Mien.  405:  Hoyt  v.  East  Saginaw,  19 

opinion   of    Mr.    Justice   Harlan,    in  Mich.  39;  Williams  v,  Cammack,  27 

Norwood   V.  Baker,   172  U.    S.   269,  Miss.  209;  Lockwood  v.  St.  Louis,  24 

287,  288.  Mo.  20;  Garrett  v,  St.  Louis,  25  Mo. 

^  Rolph   V.  Fargo,  7  N.  Dak.  640,  505;  Egyptian  Levee  Co.  v.  Hardin, 

653,  citing  text;  Arnold  v,  Knoxville,  27  Mo.  495,  497;  Uhng  v.  St.  Louis,  44 

115  Tenn.  195,  205,  quoting  text.  Mo.  458;  Tidewater  Co.  ».  Coster,  18 

«  Boston  Seamen's  Fr.  Soc.  p.  Bos-  N.  J.  Eq.  518;  Wilmington  v,  Yopp,  71 

ton.    116   Mass.    181;  per  Devensy  J.  N.  Car.  76;  Maloy  t;.  Marietta.  11  Ohio 

Bedford  Union  Poor  Guard  v.  Bedford  St.  636;  Jones  v,  Holzapfel,  11  Okla.  405; 

Impr.   Com'rs,   7  Exch.   777;  Viner's  King  t;.  Portland,  2  Oreg.  146;  Ladd  v, 

Abr.,  "Sewers*';  Comyn's  Dig.,  "Sew-  Gambell,  35   Oreg.  393;  Qree'ns- 

ers."     That   local    assessments  while  burg  v.  Young,  53  Pa.  280;  Roundtree 

made  by  virtue  of  the  taxing  power  are  v.  Galveston,  42  Tex.  613,  626;  Austin 

not  "taxes"  as  that  word  is  generally  v.    Gulf,    C.    &    S.    F.    R.    Co.,    45 

used  in  constitutions,  charters,  and  rev-  Tex.  234;  Allen  v.  Galveston,  51  Tex. 

enue  statutes,  see  McGehee  v.  Mathiss,  302;  Lovenberg  v.  Galveston,  17  Tex. 

21  Ark.  40;  Sanders  v.  Brown,  65  Ark.  Civ.  App.  162;  Wey  r.  Salt  Lake  City 

498;Peoplet;.Lynch,51Cal.  16;Edgep-  (Utah),  101  Pac.  Rep.  381;  Richmond 

ton  V,  Green  Cove  Springs,  19  Fla.  140;  A  A.  R.  Co  y.  Ljmchburg,  81  Va.  473; 

H^den  v.  Atlanta,  70  Ga.  817:  Wright  Norfolk  v,  Ellis,  26  Gratt.  (Va.)  224: 

9.Chicago,46I11.44;Pahnert;.Strumpf,  arUe,  §§  1372  et  seq.,  1430,  and  post,  §{ 

27  Ind.  329;  Hines  v.  Leavenworth,  1444  et  seq. 

3  Kan.  186;  Lexington  v.  McQuillan's  >  AnUf  §  1052,  and  note;  §§  1430, 

Heirs,  9  Dana   (Ky.),  513;  Zable  v.  1431. 

Orphans'  Home,  92  ICy.  89;  Holzhauer  *  Posty  §  1444,  and  cases  dted. 

r.  Newport,  94  Ky.  396,  407;  Gosnell  «  Ante,  §§  1432,  1433;    Arnold  v. 

V.  Louisville,  104  Ky.  201;  Louisville  Knoxville,  115  Tenn.  195,  205,  quoting 

V.  McNaughten  (Ky.),  44  S.  W.  Rep.  text. 
380;  Crowley  r.  Copley,  2  La.  An.  329; 
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2.  A  local  assessment  or  tax  upon  the  property  benefited  by  a 
local  improvement  may  be  authorized  by  the  legislature.^ 

Where  the  Constitution  of  a  State  treats  local  assessments 
as  taxes,  and  includes  them  in  its  provisions  as  to  the  man- 
lier in  which  taxes  shall  be  laid,  its  requirements  in  that 
behalf  must,  of  course,  be  observed.* 

Where  there  is  no  special  constitutional  restriction,  the 
expense  of  the  local  improvement  may  be  authorized  by  the 
legislature  to  be  apportioned  on  some  other  basis  than  that 
of  value  of  the  property  within  the  taxation  district 

3.  Special  benefits  to  die  property  assessed,  that  b,  benefits  re- 
ceived by  it  in  addition  to  those  received  by  the  community  at 
large,  is  the  equitable  and  just  foundation  upon  which  local  assess- 
ments rest;  3    and  to  the  extent  of  special  benefits  it  is  every- 

^  Nugent  V.  Jackson,  72  Miss.  1040,  erty  according  to  benefits.  Palmer 
1056,  citing  text;  Arnold  v.  Knoxville,  v.  Way,  6  Colo.  106;  Wilson  v.  Chiloott, 
115  Tenn.  195,  221,  citins  text.  South  12  Colo.  600;  In  re  House  Resolutions, 
Carolina  appears  to  be  the  onl^r  State  15  Colo.  598.  But  upon  reoonaider- 
in  which  the  legislative  power  to  impose  ation  of  the  case,  these  decisions  were 
a  special  assessment  f  ouided  upon  bene-  overruled,  and  it  was  held  that  the  con- 
fits  is  denied.    See  ante^  §  1431.  stitutional  requirement  did  not  apply 

*  Illinois.   In  Chicago  v.  Lamed,  34  to    special    assessments.    Denver    v. 

HI.  203,  it  was  held  that  special  assess-  Knowles,  17  Colo.  204. 
ments  were  subject  to  the  rule  of  equal-       Tennessee,  In  McBean  v.  Chandler.  9 

ity  and  uniformity  prescribed  by  the  Heisk.  (Tenn.)  349,it  was  held  that  unaer 

then  Constitution,  and  that  an  assess-  the  constitutional  requirement  of  eoual- 

ment  imposed   in  proportion  to  the  ity  and  uniformity  of  taxation,  akut- 

frontage  of  the  property  abutting  on  ting  property  coiud  not  be  specially 

the  improvement  violated  that  prin-  assessed,  but  this  decision  was  over- 

dple  and  could  not  be  sustsdned.    But  ruled  in  Arnold  v,  Knoxville.  115  Tenn. 

by  the  Constitution  of  1870  it  was  195,  in  which  it  was  held  that  this 

expressly  provided  that  local  improve-  constitutional  provision  did  not  apply 

ments  might  be  made  by  cities,  &c..  to  special  assessments, 
"by    spe^    assessment    or    spedal       *  Baltimore  v.  Johns  Hopkins  Hos- 

taxation   or   contiguous   property   or  pital,  56  Md.  1;  McMillan  v,  Butte, 

otherwise."  Const.  1870.  art.  ix.  §  9.  30    Mont.    220,    225,    quotmg   text; 

Under  this  constitutional  provision  as-  Hanscom  v,  Omaha,  11  Neb.  37;  Cain 

sessments  b]^  frontage  are  valid,  but  v.  Omaha,  42  Neb.  120;  Smith  t?.  Omaha, 

the  constitutional  requirement  of  equal-  49  Neb.  883;  Barnes  v.  Dyer,  56  Vt.  469, 

ity  and  uniformity  still  applies  to  spe-  citing  text:    Chicago,  M.  &  St.  P.  R. 

dal  aaaessments  to   the  extent  that  Co.  v.  Milwaukee,  89  Wis.  506,  515, 

they  must  be  imposed  upon  a  uniform  dting  text;  Oshkosh  Ci^  R.  Co.  v. 

rule.    Thus,    some    property    cannot  Winnebago  Counter,  89  Wis.  435,  437, 

be   assessed   for  an  improvement   in  dtin^  text.    But  it  must  always  be 

proportion  to  benefit  and  other  prop-  kept  m  mind  that  what  Is  just  or  equi- 

erty  in  proportion  to  frontage.    Kuen-  table  or  reasonable  does  not  measure 

ner  v.  Freepor^y,  143  III.  92;  Davis  v,  or  limit  the  power  oi  the  legidature. 

Litchfield,  145  111.  313;  Ware  v.  Jersey-  The  proposition  of  the  text  coincides 

ville,  158  III.  234;  swpray  §  1439.  with  the  conclusion  reached  by  Mr. 

Colorado.  FoUowing  the  earlier  deci-  Hare,  after  a  very  full  review  of  the 

sions  of  the  Illinois  courts,  it  was  at  course  of  American  decisionB  upon  the 

first  held  that  the  constitutional  r&-  subject.     1  Hare,  Am.  Const.  Law, 

quirement   of   uniformity  in  taxation  286,  315. 
prohibited  special  assessments  of  prop- 
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where  admitted  that  the  I^blature  may  authorize  local  taxes  or 
assessments  to  be  made.^ 

4.  When  not  restrained  by  the  Constitution  of  the  particular 
State,  the  legislature  has  a  discretion,  commensurate  with  the  broad 
domain  of  legislative  power,  in  making  provisions  for  ascertaining 
what  property  is  specially  benefited  and  how  the  benefits  shall  be 
apportioned.' 

This  proposition,  as  stated,  is  nowhere  denied;  but  the 
adjudged  cases  do  not  agree  upon  the  extent  of  legislative 
power.  The  courts  which  have  followed  the  doctrine  of  the 
leading  case  in  New  York*  have  asserted  that  the  authority 
of  the  legislature  in  this  regard  is  quite  without  limits;  but 
the  decided  tendency  of  the  later  decisions,  including  those 
of  the  courts  of  New  Jersey,  Michigan,  and  Pennsylvania,  is 
to  hold  that  the  legislative  power  is  not  unlimited,  and  that 
these  assessments  must  be  apportioned  by  some  rule  capable 
of  producing  reasonable  equality,  and  that  provisions  of 
such  a  nature  as  to  make  it  legally  impossible  that  the  bmv- 

1  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  the   owner's   consent,    condemns   the 

125  Iowa,  358,  363,  quoting  text.  In  system,  as  authorized  and  practised 
South  Carolina'f  the  power  of  the  leg-  in  New  York  and  Brooklyn,  as  "un- 
ialature  to  impose  or  authorize  local  just  and  oppressiye,  unsound  in  prin- 
taxes  or  special  assessments  is  denied  ciple,  and  vicious  in  practice.  The 
by  the  Courts.    See  ante,  §  1431.  right  to  make  a  public  street  is  based 

*  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  upon  pubtic  necessitsr,  and  the  public 

126  Iowa,  358,  363,  quoting  text;  shoulcl  pay  for  it.  To  force  an  ex- 
Newman  V.  Emporia,  41  Kan.  583,  pensive  unprovement  [against  the  oon- 
589,  quoting  text;  McMillan  t;.  Butte,  sent  of  the  owners,  or  a  majority  of 
30  Mont.  220,  225.  quoting  text;  them]  upon  a  few  property  owners 
Delaware  A  H.  Canal  Co.  v.  Buffalo,  against  tneir  consent,  and  compel  them 
39  N.  Y.  App.  IMv.  333,  345,  quoting  to  pay  the  entire  expense,  under  the 
text;  Ladd  v.  Gambell,  35  Oreg.  393,  delusive  pretence  of  a  corresponding 
397,  citing  text;  King  v,  Portluid,  38  specific  benefit  conferred  upon  their 
Oreg.  402.  420,  citing  text.  property,  is  a  species  of  despotism  that 

>  People  V.  Brooklyn,  4  N.  Y.  419;  ougnt  not  to  be  perpetuated  under  a 
ante,  §§  1052,  1432.  See  cases  from  government  which  daims  to  protect 
the  States  named,  and  others  referred  property  equally  with  life  and  uberty. 
to  in  the  notes  to  §§  1436,  1437.  If  Besides  its  manifest  injiistice,  it  de- 
the  reader  will  compare  the  opinion  of  prives  the  citizen  practically  of  the 
Chief  Justice  Gibson  m  Kirby  v.  Shaw,  principal  protection  [aside  from  con- 
19  Pa.  St.  258,  with  that  of  Chief  Jus-  stitutional  restraints]  against  unjust 
tice  Agnew  in  Washington  Avenue,  taxation,  viz.,  the  re^wnsibilitv  of  the 
Re,  09  Pa.  352,  and  in  Seely  v.  Pitts-  representative  for  his  acts  to  his  con- 
burgh,  82  Pa.  360,  referred  to  infra,  he  stituents.  As  respects  general  tax- 
will  discover  how  widely  they  differ  (al-  ation  where  all  are  equally  affected, 
thouj^  the  actual  judgments  may  not  this  operates,  but  it  has  no  benefidai 
conflict)  concerning  the  ainplitude  of  application  in  preventing  local  taxation 
legiedative  power  in  respect  oftaxes  and  for  public  improvements.  The  major- 
impositions.  In  the  case  of  Guest  v,  ity  are  never  backward  in  consenting 
Brooklyn,  09  N.  Y.  506,  Church,  C.  J.,  to.  or  even  demanding,  improvements 
not  denying  the  power  of  the  legislature  wnich  thev  may  enjoy  without  ezpenae 
to  authorize  local  assessment  against  to  themselves. 
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den  can  be  apportioned  with  proximate  equality  are  arbi- 
trary exactions  and  not  a  l^itimate  exercise  of  legislative 
authority  or  of  the  taxing  power.^ 

5.  The  assessments  may  be  made  upon  all  the  property  speciaUy 
benefited  by  the  particular  improvement  according  to  the  excep- 
tional benefit  each  lot  or  parcel  of  property  actiuilly  and  separately 
receives.^ 

This  is,  perhaps,  the  method  most  generally  adopted  by 
the  legislation  in  this  country,  and  it  is  the  one  which,  in  the 
author's  judgment,  is  right  in  principle  and  the  most  just  in 
its  practical  workings. 

6.  Where  the  property  is  urban,  and  has  been  platted  into  blocks, 
with  lots  of  equal  depth  which  abut  the  local  improvement  for 
which  the  assessment  is  made,  and  there  are  no  special  constitu- 
tional restrictions  in  the  way,  and  nothing  in  the  nature  and  circum- 
stances of  the  particular  case  to  make  an  assessment  in  proportion 
to  the  frontage  of  the  lots  upon  the  improvement  work  manifest 
injustice,  it  is  generally,  but  not  always,  regarded  as  within  the 
competency  of  the  legislature  to  provide  that  it  may  be  so  made. 

As  to  sidewalks,  this  is  scarcely  disputed  or  open  to  dis- 
pute. As  to  grading,  paving,  and  sewers,  the  basis  of  front- 
age, where  sustained,  is  regarded  as  a  convenient,  practicable, 
and  in  most  cases  in  the  long  run  a  just  method  of  ascertain- 
ing the  benefits  severally  received,  since  the  benefits  actual 
and  probable  to  the  abutters  are  generally  proportioned  to 
the  length  of  their  respective  fronts;  and  hence  this  rule,  as 
a  rule  of  apportionment,  is  one  which,  on  the  conditions 
above  named,  the  legislature  may,  in  its  discretion,  prescribe.* 

7.  Under  the  same  conditions  and  restrictions,  the  legislature 
may  authorize  the  assessment  upon  the  lots  benefited,  in  propor- 
tion to  their  superficial  area.^ 

But  if  other  than  abutting  lots  are  assessed  in  this  mode, 
and  especially  if  the  property  thus  assessed  cannot  as  of  right 

^  Iowa  Pipe  &  Tile  Co.  v.  CaUanan,  35    Mich.     156,    infra;    WaBhington 

125  Iowa,  358{  364,  mioting  text;  New-  Avenue,  Re^  69  Pa.  St.  352,  ivjra;  supra, 

man  v.  Empona,  41  itan.  583, 589,  quot-  §  1438,  note,  where  the  decisions  in 

ing  text;  Chicago,  M.  &  St.  P.  R.  Co.  Penfi^Zmnia  and  elsewhere  are  referred 

v.  Milwaukee,  89  Wis.  506,  515,  citing  to;   swpra,  §$  1434,   1435,  where  the 

text.  course  of  decision  in  New  Jersey,  and 

'Delaware    &    H.    Canal  Co.   v,  the  present  doctrine  therein,  are  stated; 

Buffalo,  39  N.  Y.  App.  Div.  333,  345,  avU,  §  1442,  and  note, 
citing  text.  ^  Ahem  v,  Texarkana  Imp.  Dist.,  60 

*  Speer  v.  Athens.  85  Ga.   49,  65,  Ark.  68,  77,  citing  text;  M.cMi]Ian  p. 

citing  text;  Weed  &.  Boston,  172  Mass.  Butte,  30  Mont.  220,  225,  citing  text. 
28,  32,  citing  text;  Thomas  v.  Gain, 
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participate  in  the  benefit  and  use  of  the  local  improvement, 
and  the  extent  of  the  assessment  district  is  such  as  to  include 
lots  directly  and  largely  benefited  with  those  only  indirectly 
and  slightly  benefited,  then,  since,  on  this  basis,  all  lots  are 
to  be  assessed  by  the  same  rule,  viz.,  that  of  superficial  area, 
this  mode  of  assessment  ought  not,  under  such  circumstances, 
to  be  sustained.^ 
8.  Whether  it  is  competent  for  the  l^islature  to  declare  that  no 
part  of  the  expense  of  a  local  improvement  of  a  public  nature  shall 
be  borne  by  a  general  tax,  and  that  the  whole  of  it  shall  be  assessed 
upon  the  abutting  property  and  other  property  in  the  vicinity  of  the 
improvement,  thus  for  itself  conclusively  determining,  not  only  that 
sudi  property  is  specially  benefited,  but  that  it  is  thus  benefited  to 
the  extent  of  the  cost  of  the  improvement,  and  then  to  provide  for 
the  apportionment  of  the  amount  by  an  estimate  to  be  made  by 
designated  boards  or  officers,  or  by  frontage  or  superficial  area,  is  a 
question  upon  which  the  courts  are  not  agreed.  >    Almost  all  of  the 
earlier  cases  asserted  that  the  legislative  discretion  in  the  apportion- 
ment of  public  burdens  extended  thus  far,  and  such  legislation  is 
still  upheld  in  most  of  the  States.    But  since  the  period  when  ex- 
press provisions  have  been  made  in  many  of  the  State  Constitutions, 
requiring  uniformity  and  equality  of  taxation,  several  courts  of  great 
respectability,  either  by  force  of  this  requirement  or  in  the  spirit  of 
it,  and  perceiving  that  special  benefits  actually  received  by  each  par- 
cel of  contributing  property,  was  the  only  principle  upon  which 
such  assessments  can  jusUy  rest,  and  that  any  other  rule  is  unequal, 
oppressive,  and  arbitrary,  have  denied  the  unlimited  scope  of  legis- 
lative discretion  and  power,  and  asserted  what  must  upon  principles 
of  equity  and  equality  be  regarded  as  the  just  and  reasonable 
doctrine,  that  the  cost  of  a  local  improvement  ought  to  be  assessed 
upon  particular  property  only  to  the  extent  that  it  is  specially  and 
peculiarly  benfited;  and  since  the  excess  beyond  that  is  a  benefit 
to  the  municipality  at  large,  it  ought  to  be  borne  by  the  general 
treasury.* 

'  Thomas  v.  Gain,  35  Mich.  156,  of  Sharwoood,  ^-i}^  Hazmnett  v,  Philar 
infra;  Seely  v.  Pittsburg,  82  Pa.  St.  delphia,  65  Pa.  St.  146:  "Local  aasesch 
360,  inSra;  Preston  v,  Kudd,  84  Ky.  ments  can  only  be  constitutional  when 
150.  imposed  to  pay  for  local  improvements, 
'  Supnif  §§  1433-1439,  and  notes.  clearly  conferring  special  benefits  on 
>  Seely  v.  Pittsburgh,  82  Pa.  360,  the  properties  assessed,  and  to  the  ex- 
Washington  Avenue  (%se,  69  Pa.  352,  tent  of  these  benefits.  They  [local  as- 
in  both  of  which  Judge  il^fi^u  discusses  sessments]  cannot  be  imposed  when 
the  subject  and  vindicates  the  two  the  improvement  is  either  expressed^  or 
propositions  laid  down  in  the  opinion  appears  to  be  for  the  general  benefit/' 
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9.    It  has  now  been  definitely  decided  by  the  Supreme  Court 
of  the  United  States  that  the  Federal  courts  ought  not  to  inter- 

Hanunett'fl  Case  followed.  Appeal  the  r^hts  of  property  as  protected  by 
of  Protestant  Orphan  Allium,  111  Pa.  the  Bill  of  Rights"  (the  indefeasible 
135;  Wistar  o.  Philadelphia,  111  Pa.  right  to  acquire,  possess,  and  protect 
604;  Dallas  v,  Ellison,  10  Tex.  Civ.  property,  &c.  See  opinion  in  Washing- 
App.  28,  quoting  text.  ton  Avenue,  Re,  69  Pa.  352,  for 
In  HammeU's  Case,  on  the  principle  the  enumeration  of  these  rights).  A 
that  repaying  a  street  is  a  general  bene-  statute  authorizing  the  assessment  of 
fit,  it  was  decided  that  the  expense  property  in  the  rural  district  used  as 
could  not  be  met  by  a  local  assessment,  tarm  land,  by  the  foot-front  rule,  for 
although  it  is  admitted  that  the  ex-  grading  or  other  local  improvements 
pense  of  the  orignal  paving  may  be  upon  a  public  avenue  upon  whidi 
thus  defrayed.  This  particular  Skppli-  it  abuts,  held  unconstitutional.  Scran- 
cation  of  the  principle  is  of  doubtful  ton  v.  Penzisylvania  Coal  Co.,  105  Pa. 
correctness,  and  it  has  been  denied  445;  following  Washington  Ave.  Case, 
to  be  sound  in  Missouri.  See  ivjra,  69  Pa.  St.  352;  Seely  v.  Pittsburgh, 
§  1447,  note.  In  Wistar  v.  Philar  82  Pa.  360;  Craig  v,  Philadelphia,  89 
delphia.  80  Pa.  St.  505,  the  exact  Pa.  265;  Philadelphia  v.  Rule,  93  Pa. 
point  decided  was  that  under  power  \6\ante,  §  1395. 
to  the  dty  to  ''prescribe  by  ordi-  The  judgment  in  the  Seely  Case,  in 
nance  that  paving  of  streets  and  of  view  of  the  facts,  must  be  admitten  to 
footways  should  be  done  at  the  ex-  be  right  bv  all  except  those  who  ascribe 
pense  of  the  owners  of  the  ground,"  the  a  practical  omnipotence  to  the  legisla- 
dty  could  not  tear  up  a  pavement  which  tive  power  in  such  matters,  —  a  view 
was  good,  had  been  built  at  the  abutter's  which  overlooks  the  substantial  dif- 
expense  only  three  years  before,  and  ference  between  general  taxation  and 
needed  no  repair,  and  require  it  to  be  the  imposing  of  a  special  burden  upon 
replaced  at  the  owner's  expense  with  a  particular  property,  irrespective  of  po- 
new  and  costly  one  [granite  ciu'b,  &c.].  utical  or  mumcipal  districts.  This  ois- 
the  ri^t  to  ao  this  not  being  deemed  tinction  is  clearly  stated  by  Betisley, 
sufficiently  explicit;  and  the  case  was  C.  J.,  in  State  v.  Newark,  37  N.  J.  L. 
distinguisned  from  one  of  repair.  The  415;  supra,  §§  1434,  1435,  and  note, 
point  decided  in  Washington  Ave-  In  this  case  the  city  of  Newark  had 
nue.  Re,  69  Pa.  352,  is  stated  ante,  been  authorized  by  the  legislature  to 
S  1438,  note.  Seely  v.  Pittsburgh,  82  repave  the  roadbed  of  any  of  its 
Pa.  360,  infra,  was  similar  to  the  case  streets,  and  to  assess  two-thirds  of  the 
of  Washington  Avenue;  and  it  was  held  cost  on  the  abutting  property,  and  the 
that  the  cost  of  paving  Penn  Avenue  remaining  third  on  the  public  at  laige. 
in  Pittsburgh,  wnich  extended  along  It  improved  a  street  accordingly.  No 
platted  lots  and  also  beyond  and  along  point  was  made  that  the  work  was 
suburban  and  unplatted  property,  repamng,  instead  of  original  paving, 
could  not  be  authorized  by  the  legis-  Tnere  was  no  special  provision  of  the 
lature  to  be  assessed  by  the  froniage  Constitution  applicable.  The  Chief 
rule.  After  stating  the  cost  of  the  im-  Justice  says:  "It  thus  appears  that  the 
provement  to  have  been  $350,000  and  statute  in  question  [city  charter]  under- 
the  character  of  tibe  avenue,  Agriew,  C  .J.,  takes  to  fix  at  the  mere  will  of  the  legis- 
says.  with  emphasis:  "This  blendins  latine  the  ratio  of  the  expense  to  be  put 
of  city  and  country,  of  city  lots  and  upon  the  owner  of  the  property  along 
farm  lands,  of  the  residences  of  the  the  line  of  the  improvement;  and  the 
Hving  and  the  graves  of  the  dead  [St.  questionis,  whether  such  an  act  is  valid." 
Mary's  Cemetery),  constitute  a  group  The  Court  of  Errors  and  Appeals 
so  motley  and  oiscordant,  a  series  so  decided  it  was  not.  The  bams  of  the 
wanting  m  similitude  and  uniformity,  judgment,  affirming  the  principle  of 
that  the 'frontage  or  per-foot,  rule  can-  Tidewater  Co.  v.  (Sst^r,  18  N.  J.  Eq. 
not  be  applied  to  it.  It  is  so  plainly,  518,  was  "that  cost  of  a  public  im- 
palpably,  rankly,  and  ruinously  unjust,  provement  might  be  imposed  on  par- 
it  must  be  pronounced  no  proper  or  ticularized  property  to  the  extent  to 
lawful  mode  of  special  taxation,  but  which  such  property  was  exceptionally 


an  injustice  so  gross  as  to  he  void  against  benefited,  and  that  any  special  burden 
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fere,  under  the  provbions  of  the  Fourteenth  Amendment,  when  a 
special  assessment  is  imposed  according  to  the  setded  laws  of  the 
State  applicable  to  all  persons  in  like  circumstances  and  conditions; 

bevond  that  was  illegal."  This  is  the 
onfy  theorv,  it  is  maintained,  upon 
which  local  assessments  can  be  sus- 
tained; and  the  judgment  of  the  court 
necessarily  implied  uiat  the  amount  or 
proportion  of  special  benefits  could 
not  be  arbitrarily  determined  by  a 
legislative  act  and  charged  upon  the 
abutters,  but  would  have  to  he  asoei^ 
tained  and  apportioned  in  some  other 
mode,  as  by  an  estimate  of  such  benefits, 
to  be  separately  made  by  a  proper 
board  of  ofiGicers.  In  the  subsequent 
case  of  the  New  Brunswick  Rubber  Co. 
V.  New  Brunswick  Street  Com'rs.  38 
N.  J.  L.  190,  the  Supreme  Court  neld 
the  very  strict  view  that  a  sewer  act 
which  authorized  the  Commif^si'-ners 
of  Streets  and  Sewers,  upon  the  com- 
pletion of  anv  sewer,  ''to  ascertain  the 
whole  cost  thereof  and  the  size  of  all 
the  lots  drained  thereby,  and  to  fix  the 
amount  to  be  paid  for  each  in  such 
proportions  as  mav,  in  the  jvdgment  of 
the  commissioners^  be  rust  and  equUablef 
was  unconstitutional,  because  it  failed 
roedfically  to  determine  the  mode  of 
custributing  the  burden;  that  is,  as  we 
understand  it,  since  no  assessments  can 
be  made  except  for  special  benefits,  the 
act  ou^t  distinctly  to  require  the  as- 
sessments to  be  made  on  this  basis. 
But  the  act  did  not  exclude  this  basis, 
and  it  would  probably  be  held  else- 
where as  sufi^cient  to  support  an  aasess- 
m^it  which  was  in  fact  made  upon  the 
right  principle.  See  Thomas  v.  Gain, 
35  Mich.  156,  infra.  Neither  absolute 
certainty  nor  exact  equality  is  practi- 
cable in  such  matters,  and  cannot  be 
judicially  exacted.  A  similar  provision 
to  that  condenmed  in  New  Jersey  may 
be  fotmd  in  many  of  the  States.  See 
supra,  §  1435. 

Thus  the  General  Municipal  Incor- 
poration Act  of  Indiana,  in  respect  of 
sewers,  drains,  and  cisterns,  provides 
that  the  assessment  of  the  cost  thereof 
shall  be  upon  the  owners  of  the  proi>- 
erty  benented  thereby,  "in  such  equi- 
table proportion  as  the  common  council 
may  oeem  just,"  not  to  exceed  ten  per 
cent  of  the  value  of  the  property.  Fmst 
Presb.  Church  v.  Pt.  Wayne,  36  Ind. 
338. 

In  Verrrumi  a  statute  empowering  a 
city  to  make  local  assessments  on  the 


propertv  fronting  upon  sidewalks  "for 
so  much  of  the  expense  thereof  as  they 
shall  deem  just  ana  equitable^'  was  held 
to  be  unconstitutional,  because  it  did 
not  fix  a  certain  standard  of  assessment, 
the  court,  per  Veasy,  J.,  saying,  "The 
words  just  and  equUable  do  not  import 
with  reasonable  certainty  a  limitation 
to  particular  benefits  to  property  bene- 
fited."   Barnes  v.  Dyer,  56  Vt.  460. 

In  Michigan  the  court  was  of  opinion 
that'  a  sewer  assessment  on  the  basis 
of  frontage  could  not  as  a  matter  of  Una 
be  held  to  be  illegal  because  not  laid 
in  proportion  to  actual  or  probable 
benefits.  Warren  v.  Grand  Haven,  30 
Mich.  24.  The  subject  of  such  assess- 
ments was  elaboratelv  discussed  by 
Cooley,  C.  J.)  in  the  subsequent  case  of 
Thomas  v.  Gain,  35  Mich.  155,  in  which, 
whUe  the  court  did  not  deny  that  wiUi 
proper  provisions  a  sewer  assessment 
mi^t  be  authorized  to  be  made  upon  the 
basis  of  superficial  area,  yet,  as  in  me  case 
before  it,  this  plan  was  miade  to  apply 
to  all  property  (irrespective  ot  its 
character  and  the  amount  of  benefits 
actually  received)  which  the  dty  coun- 
cil might  resolve  had  been  b^efited, 
it  was  considered  to  be  unconstitu- 
tional^ because  it  was  l^ally  impossible 
that  it  could  "apportion  the  burden 
justly,  or  with  sucn  approximate  jus- 
tice as  is  usually  attainable  in  tax  cases, 
and  that  it  must  fall  to  the  ground  like 
an]r  other  merely  arbitrary  action 
wluch  is  supported  by  no  principle." 
See  also  New  York  &  N.  H.  R.  R.  Co. 
V.  New  Haven  (what  constitutes  special 


streets  may  be  so  connected  as  to  be 
properly  prosecuted  as  one  improve- 
ment for  which  one  assessment  may  be 
made.  Mode  of  making  seu)er  assess^ 
ments  further  discussed,  post,  {§  1458- 
1463.  ^»«» 

In  Rolph  V.  Fargo.  7  N.  Dak.  640, 
the  court  held  that  the  legislature,  in 
assessing  abutting  property  on  the 
front  foot  basis  is  not  limited  to  the 
increase  in  value  of  the  property  oc- 
casioned by  the  improvement.  Fol- 
lowed in  Roberts  v.  First  Nat.  Bank. 
8  N.  Dak.  504.  ^^ 
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that  the  legislature  of  the  State  may,  without  violating  the  provi- 
sions of  the  Fourteenth  Amendment,  cieate  or  authorize  the  crea^ 
tion  of  a  special  taxing  district  and  charge  the  cost  of  a  local 
improvement,  in  whole  or  in  part,  upon  the  property  in  such  dis- 
trict, according  to  valuation,  supei^cial  area  or  frontage;  that 
the  property  within  the  district  may  be  legislatively  dedared  to  be 
benefited  to  the  extent  of  the  cost  of  the  improvement;  that  the 
whole  expense  of  improving  a  street  or  highway,  constructing  a 
sewer  therein,  or  making  any  other  improvement,  may  be  assessed 
by  a  municipality  pursuant  to  statutory  authority  upon  the  lands 
abutting  upon  the  improvement  in  proportion  to  frontage,  or  in 
proportion  to  area,  without  providing  for  a  judicial  inquiry  into 
the  value  of  such  lands  and  the  benefits  actually  accruing  from  the 
improvement;  and  that  a  special  assessment  so  imposed  will  not 
violate  the  provisions  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  unless  the  circumstances,  as  in  the  case  of  Norwood 
V,  Baker,^  clearly  establish  an  abuse  of  the  law,  or  an  act  of  con- 
fiscation, and  show  the  assessment  is  not  a  valid  exercise  of  the 
taxing  power. 

§  1444  (777).  Exemption  from  **  Taxation  "  does  not  include  Local 
Aaseasmenta.  —  Although  an  ''assessment"  is  in  the  nature  of  a 
tax,  and  is  authorized  by,  or  is  a  branch  of,  the  taxing  power,  yet 
a  general  statute  exempting  certain  property  —  as,  for  example, 
churches  —  from  "taxation  by  any  law  of  the  State  "  does  not  ex- 
empt it  from  liability  for  a  special  assessments   So,  the  exemption  of 

1  Norwood  V.  Baker,  172  U.  S.  269.  A  M.  S.  R.  Co.  v.  Gnmd  RapidsL  102 
s  Illinois  Cent.  R.  Co.  v,  Decatur,  Mich.  374,  381,  quoting  text;  State 
147  U.  S.  190;  Ford  v.  Delta  &  P.  L.  v.  Macalester  CoUege,  87  Minn.  165, 
Co.,  164  U.  S.  662;  Bridgeport  v.  New  91  N.  W.  Rep.  484;  Sheehan  v.  Good 
York  &  N.  H.  R.  Co.,  36  Conn.  255;  Samaritan  Hospital,  50  Mo.  155;  Kan- 
Altanta  v.  First  Pres.  Church,  86  Ga.  sas  City  Exposition  Driving  Park  v. 
730,  737,  citing  text;  McLean  County  Kansas  City,  174  Mo.  425,  443;  lin- 
V.  Bloomington,  106  III.  209.  213;  cohi  St.  R.  Co.  v,  Unooln,  61  Neb. 
Adams  County  v.  Quincy^  130  111.  566,  109;  New  Jersey  R.  &  T.  Co.  v,  New- 
578,  quoting  text;  Bloommgton  Ceme-  ark,  27  N.  J.  L.  185;  Bleecker  v.  BaUou, 
tery  Assoc,  v.  People,  139  111,  16;  Chi-  3  Wend.  (N.  Y.)  263;  Sharp  r.  Spdr, 
cago  V.  Chicago,  207  111.  37,  43;  Far-  4  HiU  (N.  Y.),  76,|82;  Sharp  ».  Johnson, 
well  V,  Des  Moines  Brick  Mfg.  Co.,  4  Hill  (N.  Y.),  92;  Brick  Presb.  Church 
97  Iowa,  286,  298,  citing  text;  Allen  v,  v.  New  York,  5  Cow.  (N.  Y.)  538; 
Davenport,  107  Iowa,  90,  103;  Broad-  New  York  v.  Cashman,  10  Johns.  (N. 
way  Bapt.  Church  v.  McAtee,  8  Bush  Y.)  96;  Re  Nassau  Street,  11  Johns. 
(Ky.),  508;  Louisville  v.  McNaughten  (N.  Y.)  77;  People  v.  Brooklyn,  4  N.Y. 
">.),  44  S    -    -^        ™    ^ '  .        .     ^ 


xv/>  ■"  S.  W.  Rep.  380;  Gould  v,  419,  432,  and  cases  reviewed;  See- 
j^altimore,  59  Md.  378,  380;  Boston  ond  Avenue  M.  E.  Church,  In  re,  66 
Seamen's  Fr.  Soc.  v.  Boston,  116  Mass.  N.  Y.  395;  Roosevelt  Hosp.  9.  New 
181;  Boston  Asylum  v.  Boston  St.  York,  84  N.  Y.  108;  lima  v,  Lima 
Com'rs,   180  Mass.  485;  Lake  Shore  Cemetery   Assoc.,    42   Ohio   St  128; 
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property  of  a  cemetery  company  from  "any  tax  or  public  imposition 
whatever,"  does  not  exempt  it  from  a  paving  tax  for  improving  a 
street  in  front  of  the  property,  the  court  (in  an  opinion  elaborately 
examining  the  subject)  holding  that  the  intent  of  die  legislature  was 
to  exempt  the  property  from  all  taxes  or  impositions  for  the  purpose 
of  revenue^  but  not  to  exonerate  it  from  charges  inseparably  incident 
to  its  location  with  respect  to  other  property.^  And  the  same  view 
has  been  taken  in  a  variety  of  cases,  mostly  referring  to  churches, 
public  and  charitable  institutions.^     Where  the  charter  of  a  chari- 

Broad  Street,  165  Pa.  475;  New  Castle  intended  to  exempt  homesteads  from 
Stone  Chundi  Graveyard  v.  Jackson,  the  pajrment  of  special  assessments. 
172  Pa.  86:  Beltzhoover  Borough  v,  Ab  to  the  exemption  of  cemeterieSy  see 
Beltzhoovers  Heirs,  173  Pa,  213:  St.  Joseph  v.  O'Donoghue.  31  Mo. 
Philadelphia  v.  Union  Burial  Ground  345;  Olive  Cemetery  v.  Philadelphia, 
Soc.,  178  Pa.  533;  Matter  of  College  93  Pa.  129;  Philadelphia  v.  iJnion 
St.,  8  R.  I.  474;  Beals  v.  Providence  Burial  Ground  Soc..  178  Pa.  533; 
Rubber  Co.,  11  R.  I.  381;  Winona  &  New  Castle  Stone  Church  Graveyard 
St.  P.  R.  Co.  V,  Watertown^  S.  Dak.  v.  Jackson,  172  Pa.  86;  Beltzhoover 
46;  Oshkosh  City  R.  Co.  v.  Winnebago  Borough  v.  Beltzhoover  Heirs,  173 
County,  89  Wis.  435,  438:  citing  text,  Pa.  213;  McBean  v.  Chandler,  9  Heisk. 
Yates  V.  Milwaukee,  92  Wis.  352;  Bed-  (Tenn.)  349.  In  New  York,  cemeteries 
ford  Union  Poor  Guardians  v,  Bedford,  are  by  statute  exempt  from  general 
Imp.  Corners,  7  Exch.  777;  Queen  taxation  and  from  assessments  for 
V.  Oldham  Bor.,  L.  R.  3  9*  ^*  C.  474.  local  improvements.  Matter  of  New 
A  constitutional  provision  which  York  City,  192  N.  Y.  459, 465,  modify- 
makes  it  the  duty  of  the  legislature  to  ing,  120  N.  Y.  App.  Div.  201;  Buffalo 
restrict  the  power  of  taxation  and  Cemetery  Assoc,  v.  Buffalo,  118  N.  Y. 
assessment  ot  municipal  corporations  61 ;  People  v.  Pratt,  129  N.  Y.  68;  Oak- 
"so  as  to  prevent  abuses  in  assess-  land  Cemetery  v.  Yonkers,  63  N.  Y. 
ments  and  taxation''  does  not  destroy  App.  Div.  448,  aff'd  182  N.  Y.  564; 
the  power  of  the  legislature  to  ex-  Matter  of  New  York  City  (Morris 
empt  property  from  liability  for  Ave.),  118  N.  Y.  App.  Div.  117;  Mat- 
special  assessments.  Milwaukee  Elect,  ter  of  White  Plains  Presb.  Church, 
R.  &  L.  Co.  V.  Milwaukee,  95  Wis.  112  N.  Y.  App.  Div.  130.  In  Kerir 
42.  iuckyf  it  was  held  that  a  cemeteiy 
^  Baltimore  v.  Green  Mt.  Cem.  could  not  be  subjected  by  judicial  de- 
Prop.,  7  Md.  517.  In  thus  holding,  cree  to  sale  to  satisfy  liens  for  adjacent 
the  court  does  not  proceed  upon  the  street  improvements.  Louisville  v.  Ne- 
ground  that  it  was  an  aeeessment,  and  vin,  10  Bush  (Ky.),  549. 
not  a  tax,  which  was  sought  to  be  col-  '  Pray  v.  Northern  Liberties,  31 
lected  from  the  cemetery  company;  Pa.  69,  foUowed  in  Greensburg  v. 
it  admitted  it  was  a  tor,  but  held  it  was  Young,  53  Pa.  280;  Northern  Liberties 
not  such  a  tax  aawas  meant  by  the  ex-  v.  St.  John's  Church,  13  Pa.  104,  fol- 
empting  statute,  which  is  the  sound  lowing  Nassau  St.,  In  re,  11  Johns.  77, 
view  of  the  subject.  The  Chief  Justice  supra;  s.  p.  Boston  Seamen's  Fr.  Soc. 
observes:  "The  distinction,  if  any,  v.  Boston  (assessment  for  widening 
between  a  'tax' and  an  ' assessment*  is  and  grading  street),  116  Mass.  181, 
not  very  jialpable.  The  meaning  of  where  the  subject  is  weU  presented  by 
the  woids  is  the  same  in  our  laws."  Deoens,  J.;  followed  in  Boston  Asylum 
Per  Le  Grand,  C.  J.,  Ih.  535.  See  also  for  Boys  v.  Charles,  180  Mass.  485; 
Dolan  9.  Baltimore,  4  Gill  (Md.),  394.  Lockwood  v.  St.  Louis,  24  Mo.  20;  Gar- 
In  Todd  V.  Atchison,  9  Kan.  App.  251,  rett  v.  St.  Louis,  25  Mo.  505;  Egyptian 
it  was  held  that  a  special  assessment  Lev.  Co.  v.  Hardin,  27  Mo.  495.  In 
for  improving  a  street  was  a  tax  within  the  case  of  the  St.  Louis  Pub.  Schools 
the  meaning  of  the  provision  of  the  v.  St.  Louis,  26  Mo.  468,  following 
Constitution  dedaring  homesteads  sub-  Lockwood  v,  St.  Louis  (local  assess- 
jeet  to  taxation,  and  that  it  was  not  ment  on  church  property),  24  Mo.  20, 


Digitized  by  V:rOOQlC 


2574 


MUNICIPAL  CORPORATIONS 


§1444 


table  institution  provided  that  its  property  "shall  not  be  subject  to 
taxes  or  assessments,"  it  was  held  by  the  Court  of  Errors  and  Ap- 


it  was  held  that  the  real  estate  of  the 
board  of  public  schools  of  a  city  (a 
distinct  corporation)  was  liable  to  a 
local  assessment  for  sewers,  sidewalks, 
opening  streete.  &c.;  but  quaeret  See 
Hartfoid  v.  West  Middle  Sch.  Dist., 
45  Conn.  462,  where,  under  the  charter 
of  Hartford,  all  land  specially  benefited 
by  a  dty  improvement  is  hable  to  be 
assessed  for  the  expense  of  such  im- 
provement. Hdd.  that  a  piece  of  land 
owned  by  a  school  district,  upon  which 
its  school-house  stood,  and  which  was 
used  solely  for  school  purposes,  and  of 
which  no  other  use  was  contemplated 
in  the  future,  was  not  so  benefited  that 
it  could  be  assessed  for  the  expense  of 
a  street  laid  out  by  the  city  near  it. 
Church  property  held  subject  to  as- 
sessment for  local  improvements  though 
exempt  from  taxation.  Ahem  v.  Tex- 
arkana  Imp.  Dist.,  69  Ark.  68;  Se- 
wickley  M.  £.  Church's  Appeal,  165  Pa. 
475. 

The  exemption  of  a  charitable  cor- 
poration by  its  charter  from  "taxation 
of  every  kind,"  does  not  exempt  it  from 
an  assessment  upon  its  land  to  pay 
for  a  street  improvement  in  front  of  it. 
Sheehan  v.  Good  Samaritan  Hosp.,  50 
Mo.  155.  See  also  Emery  v.  San 
Francisoo  Gas  Co.,  28  Cal.  345;  Taylor 
V.  Pahner,  31  Cal.  240;  Brightman  v. 
Kimer,  22  Wis.  54.  Exemption  of  an 
institution  "from  all  taxation  by  State, 
parish,  or  dty"  is  not  an  exemption 
from  sidewalk  or  street  asaessments. 
Lafayette  v,  Male  Orphan  Asylum,  4 
La.  An.  1. 

So  a  railroad  charter  exempting  the 
company  (in  consideration  of  the  pay- 
ment of  a  certain  tax)  from  "any  other 
or  further  Uix  or  imposition  upon  it," 
does  not  exempt  it  from  liability  for 
an  assessment  upon  houses  and  lots 
owned  by  it,  and  benefited  by  the 
opening  and  widening  of  a  street;  but 
the  corporation  cannot,  for  such  a  pur- 
pose, be  assessed  without  reference  to 
the  special  benefit  conferred  upon 
property  owned  by  it,  since  such  an 
assessment  would  be,  in  fact,  a  tax, 
from  which  it  is  exempt.  State  v, 
Newark,  27  N.  J.  L.  185.  So  an  ex- 
emption  from  "foxes,  charges,  and  imr 
ponHona"  does  not  exonerate  a  private 
corporation  from  assessments  on  its 
property  for  opening  or  paving  streets 


on  which  it  fronts.  Paterson  v.  Soc. 
for  E.  U.  Manuf»  24  N.  J.  L.  385, 
following  Nassau  St.,  In  re,  11  Johns. 
77.  Further  illustrations,  see  also 
Paine  v.  Spratley,  5  Kan.  525;  Chicago 
V.  Colby,  20  111.  614;  Bridgeport  v.  New 
York  &  N.  H.  R.  Co.,  36  Conn.  256; 
Indianapolis,  P.  &  C.  K.  Co.  v,  Ross, 
47  Ind.  25;  Marshall  v.  Vicksbuig,  i:5 
WaU.  (U.  S.)  146,  as  to  "tax"  and 
"wharfage  charge.  See,  as  to  differ- 
ence between  "tax"  and  "assessment," 
and  for  views  not  coincident  with  those 
generally  entertained,  Chicago  v.  Lar- 
ned,  34  HI.  203  (1864);  Ottawa  v. 
Spencer,  40  111.  211;  Burlington  &  Mo. 
R.  R.  Co.  V,  Spearman,  12  Iowa,  112: 
New  York  &  N.  H.  R.  Co.  v.  New 
Haven.  42  Conn.  279;  McBean  v. 
Chandler,  9  Heisk.  340;  ante,  §§  1372, 
1433,  1443,  post,  §  1445. 

County  court-house  property  held 
not  liable  to  a  sewer  assessment  made 
by  a  city.  Worcester  County  v. 
Worcester,  116  Mass.  193.  In  Boston 
Asylum  for  Boys  v.  Charles,  180  Mass. 
485,  .it  was  held  that  a  statute  which 
provided  that  a  charitable  institution 
might  hold  real  estate  and  personal 
property  "free  from  taxation"  did 
not  exempt  its  land  from  a  special 
assessment  for  benefit  by  the  widening 
and  construction  of  a  street.  A 
statutoiy  exemption  from  "all  ptMio 
taxes,  rates,  and  assessments,"  does 
not  exempt  from  a  municipal  assess- 
ment for  a  local  improvement.  The 
adjective  "public"  in  the  clause  Quoted 
applies  to  tne  noun  "rates"  ana  "as- 
sessments" as  well  as  to  the  noun 
"taxes,"  and  the  use  of  it  limits  the 
meaning,  and  implies  that  there  were, 
in  the  view  of  the  framers  of  the 
statute,  taxes,  rates,  and  assessments 
other  than  those  which  it  designates 
as  public,  and  from  which  the  pGuntiff 
was  not  to  be  exempted.  Buffalo 
Cemetery  v.  Buffalo.  46  N.  Y.  503. 
To  the  same  effect,  Batterman  v.  New 
York  aty.  65  N.  Y.  App.  Div.  576, 
where  it  is  neld  that  toater  rates  i 


against  cemetery  property  bv  a  munici- 
pal corporation  are  not  public  assess- 
ments within  the  meaning  of  an  ex- 
emption from  "public  taxes,  rates,  and 
assessments."  Where  a  cemetery  com- 
pany was  exempted  from  the  payment 
"of    any    tax    or    public    impoBitioQ 
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peals  of  New  Jersey  that  these  words  were  not  synonjrmous,  and 
that  they  had  the  effect  to  exempt  the  property  not  only  from 
ordinary  taxes,  public  and  municipal,  but  from  an  assessment  for 
curbing  and  Sagging  a  street  on  which  the  property  abutted.^ 


§  1445  (778).  Distinction  between  "  Tax  "  and  '*  Assessment "  as 
used  in  Oonstitntions  and  Statutes.  —  But  aside  from  the  rule  of 
strict  construction  which  applies  to  exemptions  from  taxation,  the 
cases  cited  in  this  and  in  the  previous  section  will  show  that  there 
is,  in  their  ordinary  use,  a  recognized  difference  between  the  words 
"tax"  and  "assessment,"  and  that  the  one  does  not  always,  or 
usually,  include  the  other.^  Thus,  a  constitutional  provision  that 
'' taxation  shall  be  equal  and  uniform  throughout  the  State"  does 
not  apply  to  local  assessments  upon  private  property  to  pay  for  local 
improvements.^   So,  a  provision  of  the  Constitution  of  a  State  which 


whatever/'  it  was  held  that  a  paving 
tax  was  not  embraced  in  the  exemption. 
Baltimore  v.  Green  Mt.  Cemetery 
Prop.,  7  Md.  517.  Other  cases  hold 
that  a  statutory  exemption  from  a«- 
aessmerU  and  taxation  exempts  from 
liability  to  special  assessment.  State 
V.  St.  Paul.  36  Minn.  529;  Milwaukee 
Elect.  R.  ec  L.  Co.  v.  Milwaukee.  95 
Wis.  42.  An  exemption  from  "any 
and  all  taxes  or  assessments,  national 
or  municipal,  or  county."  was  held 
to  exempt  an  incorporated  educational 
institution  from  special  assessments 
for  local  improvements  as  well  as  from 
general  taxes.  District  of  Columbia 
V.  Sistem  of  Visitation,  15  App.  D.  C. 
SOD.  A  special  assessment  is  a  "civil 
impodtion,"  and  a  college  is  exempt 
therefrom  under  an  exemption  "from 
all  civil  impositions,  taxes,  and  rates.'' 
Harvard  College  v.  Boston,  104  Mass. 
470.  But  compare  Paterson  v.  Society 
for  Establishing  Useful  Manufactures, 
24  N.  J.  L.  385. 

I  Protestant  Foster  Home  Soc.  v. 
Newark,  36  N.  J.  L.  478,  reversing  the 
judgment  of  the  Supreme  Court  in 
same  case,  35  N.  J.  L.  157,  distinguish- 
ing Paterson  v.  Society  for  £.  U.  Manuf ., 
24  N.  J.  L.  385,  where  the  language  was 
"aH  taxes,  charges,  and  impositions 
under  the  authority  of  this  State,"  also 
distinguishing  State  v,  Newark.  27 
N.  J!L.  185,  where  the  exempting  clause 
in  the  charter  was  "that  no  other  or 
further  tax  or  impodtion  shall  be 
levied  or  imposed  on  said  company." 
See  FSx9t  Preeb.  Church  v.  Ft.  Wayne, 


36  Ind.  338.  where,  however,  the  exact 
language  or  the  Constitution  and  the 
statute  is  not  given.  Gould  v,  Balti- 
mwre,  59  Md.  378. 

Where  church  property  is  exempted 
by  statute  from  seneral  taxation,  and 
where  it  is  held  that  local  assessments 
do  not  come  within  the  exemption,  and 
where  the  act  authorizing  local  im- 
provements provided  that  the  same 
should  not  in  any  year  exceed  ten  per 
cent  of  the  property  as  assrased  and 
valued  on  the  tax  cfuplicate  for  State, 
county,  and  city  taxes,  it  was  decidea 
that,  as  church  property  could  not  be 
valued  and  assessed  on  the  tax  duplicate, 
it  could  not,  although  otherwise  liable, 
be  assessed  for  the  construction  of  a 
sewer.  First  Presb.  Church  v.  Ft. 
Wayne,  36  Ind.  338.  See  however, 
in  New  Yorkf  Second  Avenue  M.  E. 
Church,  In  re,  66  N.  Y.  395:  Hebrew 
Benev.  O.  A.  Soc.,  In  re,  70  N.  Y.  476; 
St  Joseph's  Asylum,  In  re,  69  N.  Y.  353. 

The  daim  of  exemption  is  personal 
and  cannot  be  invokea  by  the  mimici- 
pafity  on  behalf  of  the  taxpayer,  but 
must  be  pleaded  by  the  taxpayer  him- 
self. So  neld  where  the  pohce  jurv  of 
a  county  assessed  and  attempted  to 
collect  taxes  in  a  town,  notwithstand- 
ing exemption  of  property  in  the  town 
therefrom,  and  the  town  brought  suit 
to  restrain  the  imposition  and  collec- 
tion of  the  tax.  Donaldsonville  v. 
Ascension  Pariah  Police  Jury.  113  La.  16. 

*  Atlanta  v.  First  Presb.  Chureh, 
86  Ga.  730,  737,  dtmg  text. 

'  New  Orleans  Draming  Co.,  In  re, 
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requires  "the  rule  of  taxation  to  be  uniform"  in  connection  with 
another  provision,  that  "it  shall  be  the  duty  of  the  legislature  to 
provide  for  the  organization  of  cities,  and  to  restrict  their  power  of 
taxation,  assessment,  &c.,  so  as  to  prevent  abuses  in  assessments 
and  taxation,"  is  construed  not  to  apply  to  special  assessments  by 
municipal  corporations,  made  by  authority  of  the  legislature,  for 
local  improvements.! 

1 1  La.  An.  338,  where  the  subject  is  veiy  structing  a  harbor  in  the  citjr,  to  levy  a 

fully  exaniined.    s.  p.  Surgi  v.  Snetch-  special  tax  on  all  lands  withm  the  city 

man  (paving  assessment).  11  La.  An.  subject  to  taxation,  not  including  any 

367:  Yeatman  v.  Crandall  (Levee  tax),  improvements  made  thereon,  was  in  the 

11  La.  An.  229;  In  re  Ford,  6  Lans.  nature  of  a  special  assessment  for  local 

(N.  Y.)  92;  Taylor  v.  Boyd,  63  Tex.  improvements,  and  did  not  contravene 

633;   Texas  Trans.  Co.    v.  Boyd,  67  any  provision  of  the  Constitution  of 

Tex.  163;  Cain  ».  Davie  County  Com'rs,  the  State.    Hale  v.  Kenosha,  29  Wis. 

86  N.  C.  8;  Ladd  v.  Gambell,  36  Oreg.  699,  distinguishing  Bond  v,  Kenosha,  17 

393;  Lovenberg  v.  Galveston,  17  Tex.  Wis.  284,  attpra;  Weeks  v.  Milwaukee, 

Civ.  App.  162;  supra,  §§  1369,  1433,  10    Wis.   242,    following   Hurford    v. 

note,  et  seq,  Omaha,  4  Neb.  336. 

1  See  to  the  same  effect.  Weeks  v.  It  is  held  in  many  States  that  local 

Milwaukee,  10  Wis.  282  (street  assess-  assessments  are  not  within  the  meaning 

ment);    Lumsden   v.    Cross,    10   Wb.  of  the  term  taxaiion  as  usually  employed 

282  (street  assessment);  State  v.  Port-  in    our    Constitutions    and    statutes, 

age,  12  Wis.  662  (street  assessment);  Allen  v.  Galveston,  61  Tex.  302;  Austin 

Bond  V.  Kenosha,  17  Wis.  284  (harbor  ».  Gulf,  Colo.  A  S.  F.  R.  R.  Co.,  45 

tax   or   assessment);     Farwell  v,  Des  Tex.  234,  271 ;  Roundtree  t;.  Galveston, 

Moines  Brick  Mfg.  Co.,  97  Iowa,  286,  42  Tex.  613;  Taylor  v.  Boyd,  63  Tex. 

298:  Rosetta  Gravel  P.  &  I.  Co.  v,  633;  Galveston  v.  Guaranty  Trust  Co., 

Jolhsaint,  61  La.  An.  804,  citing  text;  107  Fed.  Rep.  326;  Atchison,  T.  A  S.  F. 

Shreveport  v.  Prescott,  61  La.  An.  1896:  R.  Co.  v,  Peterson,  6  Kan.  App.  103; 

Lake  Shore  &  M.  S.  R.  Co.  ».  Grand  Higgins   v.    Bordaies,    88    Tex.    458. 

Rapids,  102  Mich.  374,  381.  quoting  See  also  Cooper  Hospital  t;.  Camden, 

text;  Jones  v.  Holzapfel,  11  Okla.  406,  68  N.  J.  L.  208;  Paine  v,  Spratley,  5 

418,  quoting  text  (sewer  assessment);  Kan.   626;   Leavenworth  v.   Laing,   6 

Kadderly  t;.  Portland,  44  Oreg.   118;  Kan.  274;    Burroughs,  Tax.,  p.    436; 

McMillan  v.  Tacoma,  26  Wash.  368;  Cooley  on  Taxation,  p.  446,  and  cases 

Seattle  v,  Whittlesey,  17  Wash.  292;  cited,  n.  2\jmpra,  i|  1432,  1433;  infra, 

Yates  V.  Milwaukee,  92  Wis.  362.  §  1386;  1  Desty,  Taxation,  §  4,  pp.  5-7, 

The   Supreme   Court   of   Wisconsin  and  cases.  "A  special  assessment  differs 

professes   to   follow  the   construction  from  special  taxation  mainly  in  tiiis, 

given  by  the  Supreme  Court  of  Ohio  that   tne   assessment   cannot,  in  any 

to  similar  provisions  in  the  Constitution  case  or  under  any  circumstances,  exceed 

of  that  State.    Hill  v.  Higdon,  6  Ohio  the  benefits  the  property  will  derive 

St.  243;  Reeves  v.  Wood  County,  76.  from  the  improvement,  and  the  owner 

333.    See  observations  of  Judge  Cooley,  of  the  property  assessed  has  the  right. 

Const.  Lim.  610,  note.    But  the  prin-  if  dissatisfied  with  the  assessment,  to 

ciple  of  uniformity  is  considered  by  the  have  this  question  passed  ui>on  by  a 

court  to  apply  to  ordinary  municipal  jury,   and  if  not  content  with  their 

taxes.    Weeks  v,  Milwaukee,  10  Wis.  finding,  to  have  it  reviewed  in  an  ap- 

242,   supra,   per  Paine,   J.;   Dean   v.  pellate  tribunal,  whereas,  in  cases  of 

Gleason,  16  Wis.  1-16.    General  result  special  taxation,  the  jury  have  nothing 

of  the  cases  concerning  the  nature  of  to  do  with  the  amount  which  is  by 

local  assessments,  see  ante,  §  1444.  ordinance  assessed  upon  the  contiguous 

In  Bond  ».  Kenosha,  17  Wis.  284,  property."    Per  Mtdhey,  C.  J.,  Ster- 

the    Supreme    Court    of     Wiscormn  lingv.  Gait,  117  111.  11.   ^nte^  §  1439  as 

decided    that    the   provision    of    the  to  Constitutional  provision  m  lUinois 

charter  of  the  city  of  Kenosha,  authoriz-  on  this  subject, 

ing  the  council,  for  the  purpose  of  con-  The  words  "any  tax"  in  statutory 
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§  1446.  Liability  of  Public  and  Municipal  Property  to  Special 
Assessment  tor  Local  Improvements.  —  The  principle  which  makes 
property  of  the  State  or  of  any  of  its  political  or  municipal  subdi- 
visions non-taxable  under  general  statutory  provisions  *  and  in  the 
absence  of  a  positive  direction  therefore  according  to  the  great 
weight  of  authority,  also  precludes  the  imposition  of  a  special  as- 
sessment for  a  street  or  other  local  improvement  upon  such  property, 
unless  there  is  positive  legislative  authority  therefor.^    But  property 

grovision  for  the  collection  of  taxes  v.  Mecosta  County,  99  Mich.  351 ;  St. 
y  action  held  to  include  special  as-  Louis  v.  Brown,  155  Mo.  545;  Harris 
sessments,  where  the  phrase  occurred  CJounty  v.  Boyd,  70  Tex.  237. 
in  a  statute  in  which  the  word  "tax"  County  squares.  Lagrange  v.  Troup 
was  defined  as  "any  tax,  special  as-  County,  132  Ga.  384;  Lowe  v.  Howara 
sessments,  or  costs."  Omaha  v.  Hodg-  County ,^94  Ind.  553;  Clinton  v,  Henry 
skins,  70  Neb.  229.  See  also  Wilson  County,  115  Mo.  557.  County  poor 
V.  Auburn,  27  Neb.  435.  farm.    Stiewel   »,    Fencing    Dist.,    71 

»  AnU.  §  1396.  Ark.  17,  21. 

'  Doyle  V.  Austin,  47  Cal.  353;  School  property.  School  houses.  Board 
State  V.  Kilbum,  81  Conn.  9.  of  Improvements   v.  School  Dist..  56 

SlaJte  property.  State  insane  asylum.  Ark.  354;  Witter  v.  Mission  Scnool 
Baltimore  County  v.  Maryland  Hos-  Dist.,  121  Cal.  350;  Sutton  v.  Mont- 
pital  for  Lisane,  66  Md.  127.  pelier,   28   Ind.   App.   315;    Toledo  v. 

Illinois,  Although,  as  we  shall  see,  Toledo  Board  of  Education,  48  Ohio 
the  property  held  by  municipal  cor-  St.  83;  Pittsburg  v.  Sterrett  Subdis- 
porations  of  this  State  is  subject  to  an  trict  School,  204  Pa.  635.  In  Connecti- 
assessment  under  general  statutes  for  cut  it  was  held  that  a  school  house 
the  expense  of  local  improvements.  aTid  lot,  used  solely  for  school  pm*- 
property  of  the  State  cannot  be  assessed  poses,  was  not  so  benefited  by  a 
therefor  in  the  absence  of  express  street  improvement  near  the  same 
statutory  authority.  In  this  State  a  that  it  could  be  assessed  therefor, 
proceeding  to  confirm  a  special  tax  as  the  value  of  the  property  was 
for  a  pubUc  improvement  is  a  suit  at  not  increased  thereby  for  school  piu*- 
law,  although  it  is  in  rem;  and  the  poses.  Hartford  v.  West  Middle  Dist., 
State  cannot  be  made  a  party  thereto  45  Conn.  462.  It  was  also  held  that 
without  its  consent.  In  re  Mt.  Vernon,  property  acquired  by  the  State  by 
147  111.  359.  foreclosure   of  a  mortgage   to  secure 

Iowa,  In  this  State  also  municii)al  a  loan  from  the  school  fund  was  not 
property  may  be  subjected  to  special  subiect  to  taxation  under  general 
assessment  under  general  statutory  authority.  State  v.  Hartford,  50  Conn, 
provisions,  but  the  property  of  the  89.  Congressional  township  lands  re- 
State  used  for  governmental  purposes  served  to  the  State  by  act  of  Congress 
cannot  be  subjected  thereto  without  for  school  purposes  are  not  subject  to 
positive  legislative  authority  therefor,  taxation.  Chicago  v.  People,  80  111. 
Polk  Coimty  Sav.  Bank  v.  State,  69  384;  People  v.  Trustees  of  Schools,  118 
Iowa,  24  (capitol  square);  Ottumwa  lU.  52;  Edgerton  v.  Huntington  School 
Brick  A  Const.  Co.  v.  Ainley,  109  Iowa,  Township,  126  Ind.  261. 
386,  390  (lands  under  water).  But  the  City  property.  Greene  v.  Hotaling, 
legislature  may  expressly  authorize  44  N.  J.  L.  347,  aff'd  46  N.  J.  L.  207. 
lands  owned  by  the  State  to  be  specially  Public  parks.  Herman  v.  Omaha,  75 
assessed  for  a  local  improvement.  Neb.  489,  State  v.  Several  Parcels  of 
Hassan  v.  Rochester,  67  N.  Y.  528;  Land,  79  Neb.  638.  In  New  York 
Van  Deventer  v.  Long  Island  City,  139  the  general  custom  is  not  to  assess 
N.  Y.  133;  People  v,  Reis,  109  N.  Y.  public  streets  for  local  improvements, 
App.  Div.  748,  753.  and  an  assessment  of  a  street  will  not 

County  property.  Court  houses  and  be  sustained  in  the  absence  of  special 
jaUs,  Edwards  v.  Ocala,  58  Fla.  217  ;  50  legislative  authority  therefor.  Schen- 
8o.  Rep.  421;  Worcester  County  v.  ectady  v.  Union  College,  144  N.  Y. 
Worcester,  116  Mass.  193;  Big  Rapids  241;  Smith  v,  Buffalo,  159  N.  Y.  427, 
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of  a  municipal  corporation  is  not  excepted  by  implication  from  the 
operation  of  laws  authorizing  the  imposition  of  special  assessments 
when  it  is  not  held  for  public  use.^  In  some  States  the  implied  ex- 
ception is  not  recognized,  and  a  statute  authorizing  the  imposition 
of  special  assessments  upon  property  abutting  on  an  improvement 
or  benefited  thereby  is  held  to  authorize  the  imposition  of  special 
assessments  upon  the  property  of  municipalities  and  other  civil 
divisions  of  the  State.' 

§  1447  (780).  Special  Assessments;  Special  and  General  Bene- 
fits; Repaying.  —  Charter  and  statutory  provisions  are  frequently 
to  be  found  limiting  and  restricting  the  power  of  the  municipality 

432.  This  is  the  rule  although  (he  fee  122  N.  W.  Rep.  590  (county,  dty,  and 
of  the  street  is  not  vested  in  the  munid-  school  property);  In  re  Howara  Ave. 
pality,  but  is  held  by  an  indwidual.  North,  44  Wash.  62  (school  property). 
Schenectady  v.  Union  College,  144  N.  Y.  lUinoie.  In  this  State  it  is  held 
241.  Miaeowri.  The  constitutional  that  exemption  from  taxation  does  not 
providon  that  ''the  property  real  and  exempt  from  spedal  assessment;  that 
personal  of  the  State,  counties,  and  general  language  authorizing  the  as- 
other  mimidpal  corporations  and  cem-  sessment  of  property  benefited  by  a 
eteries  shall  be  exempt  from  taxation"  local  improvement  includes  the  proi>- 
does  not  relieve  property  held  bv  a  erty  of  counties,  cities,  and  other  munid- 
county  or  munidi^ality,  e.  g.^  a  public  pal  bodies  as  well  as  private  property; 
square,  from  liability  to  assessments  that  exemptions  must  specifical^  ap- 
for  street  improvements.  But  such  pear  even  m  the  case  of  pro]>erty  held 
liability  will  not  arise  in  the  absence  for  public  piuposes:  that  special  assess- 
of  positive  statutory  providon  there-  ments  agamst  public  property  are  not 
for.  Clinton  v.  Heniy  County,  115  to  be  enforced  by  sale,  but  by  man- 
Mo.  557,  570  (distinguishing  St.  Louis  damns  to  compel  payment  from  Uie 
Public  Schools  v.  St.  Louis,  26  Mo.  treasuiy  and  hence  the  objection  that 
468) ;  St.  Louis  v.  Brown,  155  Mo.  545,  a  spedal  assessment  permits  Uie  sale 
560;  Barber  Asphalt  Pav.  Co.  v.  St.  of  public  property  on  execution  is  ob- 
Joseph,  183  Mo.  451.  But  by  statute,  ^dated.  Higgins  v.  Chicago,  18  lU. 
in  some  instances  at  least,  dties  are  276;  Cook  County  v.  Chicago,  103  lU. 
subject  to  liability  for  special  assess-  646;  McLean  County  v.  Bloomington, 
ments  for  improvements  in  front  of  106  111.  209,  214;  Colfax  Hi^^way 
public  property.  See  Barber  Asphalt  Com'rs  t^.  East  Lake  Fork  Drainage 
Pav.  Co.  V.  St.  Joseph,  183  Mo.  451.  Com'rs,  127  111.  581;  Adams  County  v. 

I  Ft.  Smith  School  Dist.  v.  Board  Quin^.  130  111.  566;  Chicago  9.  Chicago, 

of  Improvement,   65  Ark.   343;   San  207   111.    37.    See   also   Scammon   v, 

Diego  v.  Linda  Vista  Irr.  Dist.,  108  Chicago,   42  HI.   192;  West  Chicago 

Cal.   189;   Witter  v.   Misdon   School  Park  Com'rs  v.  Chicago.  152  ID.  392. 

Dist.,  121  Cal.  350;  City  Street  Im-  In  Louisianaj  mimidpal  corporations 

provement  Co.  v.  Univerdty  of  Call-  are  held  liable  for  spedal  assessments 

fomia,  153  Cal.  776;  Tulare  Irr.  Dist.  against  themselves  for  benefit  to  pub- 

V.  Collins,  154  Cal.  440,  443.    Index —  lie  property,  including  streets,  repuxi- 

Property.  less  of  the  rule  that  public  property  is 

*  Sioux  City  v,  Sioux  City  Indep.  exempt  from  taxation.    New  Orleans 

School    Dist.,   55    Iowa,   150   (school  ».  Warner,  175  U.  S.  120,  139;  Warner 

property);  Edwards  &  W   Const.  Co.  v.  New  Orieans,  87  Fed.  Rep.  829,  835; 

V.    Jasper    County,    117     Iowa,    365  Marquez  v.  New  Orleans,  13  La.  319; 

(public    square    owned    by    county);  Correjolles    v,   Foucher,  26    La.    An. 

Franklin  County  t^.  Ottawa,  49  Kan.  362;  Barber  Asphalt  Pav.  Co.  v.  Go- 

747    (county    court    house    square) ;  greve,  41  La.  An.  251,  259. 
Whitaker  v.  Deadwood,  23  S.  Dak.  538; 
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to  make  a  special  assessment  for  street  improvements,  to  original 
construction  or  paving,  and  under  these  statutes  intricate  questions 
frequently  arise  as  to  what  is  to  be  deemed  original  construction  or 
original  paving.^    But  although  it  is  eminently  just  and  reasonable 


^  A  street,  which  had  been  con- 
structed as  a  macadamized  road  some 
thirty  years  before,  was  paved  vnth  fire 
day  hncks.  It  was  held  that  the  pavmg 
was  an  original  construction  within 
the  meaning  of  a  statute  imposing  the 
cost  of  the  original  construction  only 
on  the  abutting  property,  and  that  it 
was  not  a  reconstruction  or  repaying 
payable  by  the  city.  Catlettsburg  v. 
Self,  116  Ky.  669.  Under  a  Kentucky 
statute  authorudng  assessments  for 
the  cost  of  original  improvements  of 
pubtic  ways,  abutting  property  is  not 
chargeable  with  the  cost  of  recan- 
strudiony  although  the  original  con- 
struction was  not  at  the  expense  of 
abutting  owners.  Louisville  v,  Tyler, 
111  Ky.  588;  Louisville  Steam  Forge 
Co.  V,  Mehler,  112  Ky.  438:  Louisville 
&  N.  R.  Co.  V.  Nehan  (Ky.),  64  S.  W. 
Rep.  457.  The  court  remarked  that  as 
special  assessments  can  only  be  made 
by  express  legislatiye  authority  a 
sUitute  which  only  authorizes  an  assess- 
ment for  the  original  improvement  of 
a  street  confers  no  authority  for  sub- 
sequent assessments  for  repaying,  &c. 
The  fact  that  no  ndewalk  was  made  at 
or  since  the  original  construction  of  the 
street  does  not  prevent  a  subsequent 
improvement  from  being  reconstruc- 
tion. Louisville  v.  Tyler^  111  Ky.  588. 
Where,  by  statute,  a  sidewalk  could 
only  be  paved  on  the  petition  of  the 
property  holders,  it  was  held  that  the 
sidewalk  ccfidi  not  he  widened  \eAvmg 
the  original  pavement  undisturbed 
without  a  new  petition,  the  additional 
width  of  the  sidewalk  being  repaying. 
In  re  Smith,  99  N.  Y.  424.  See  also 
Matter  of  Garvey,  77  N.  Y.  523. 

A  city  street  was  two  hundred  feet 
wide,  and  a  strip  in  the  centre  forty 
feet  in  width  was  originally  paved .  Sub- 
sequently the  street  was  further  im- 
proved by  constructing  driveways  of 
asphalt  twenty-five  feet  wide  on  each 
sae  of  a  strip  one  hundred  feet  wide 
left  in  the  middle  for  park  purposes. 
It  was  held  that  the  subsequent  im- 
provement constituted  a  repavement 
withhi  the  meaning  of  a  charter  pro- 
vision reauirin^  the  cost  of  all  "repay- 
ing" to  be  paid  out  of  the  repaying 


fund  instead  of  by  abutters  when  there 
was  nothing  to  show  that  the  original 
pavement  was  inadequate  for  the  ordi- 
nary stFeet  purp)08es.  Dickinson  v, 
Detroit,  111  Mich.  480.  Where  the 
original  paving  is  removed  and  a  wider 
part  of  the  street  is  paved,  there  is  also 
a  repaying  within  the  meaning  of  this 
charter  provision  and  an  assessment 
cannot  be  made  upon  abutters  for  the 
paving  of  the  additional  width.  Wre- 
ford  V.  Detroit,  132  Mich.  348.  Qranly 
J.,  said:  "The  principle  upon  which 
abutting  owners  are  charged  with  the 
expense  of  paving  the  street  in  the 
first  instance  is  that  their  property  is 
benefited  by  the  pavement.  After 
the  pavement  has  once  been  made,  its 
care  belongs  to  the  entire  public;  and 
it  must  be  kept  in  repair  and  in  con- 
dition, or  widened  or  improved  in  any 
manner,  by  the  public,  and  not  at  the 
expense  of  the  owners.  It  is  difficult 
to  imagine  what  benefit  accrues  to 
abutting  owners  where,  as  in  this  in- 
stance, their  shade  trees  are  cut  down, 
the  grass  plots  in  front  of  their  property 
removed,  and  the  travel  upon  the 
street,  with  its  dust  and  noise,  brou^t 
nearer  to  their  dwellings.    Such  im- 

Erovements  are  clearly  not  for  the 
enefit  of  private  owners,  but  for  the 
benefit  of  the  public.  We  are  of  the 
opinion  that  when  the  authorities  of 
the  city  laid  out  this  street,  and  paved 
a  roadway  therein,  suitable  at  the  time 
for  the  use  of  the  public,  their  power  to 
assess  such  improvements  upon  abut- 
ting owners  was  exhausted." 

In  1869,  a  street  was  improved  by 
macadamizing  a  strip  in  the  centre 
ten  feet  wide,  and  the  cost  thereof  was 
assessed  a^nst  the  abutting  property. 
The  remamder  of  the  street  was  left 
with  an  ordinary  earth  surface.  The 
city  charter  of  1885  provided  that  when 
a  street  had  been  paved,  macadamized, 
or  graded  and  the  cost  thereof  assessea 
against  abutting  property,  the  abut- 
ting property  should  not  be  assessed 
for  a  second  improvement.  The  court 
held  that,  to  exempt  the  property  from 
the  second  improvement,  it  was  neces- 
sary that  the  first  improvement  should 
be  one  which  substantially  covered  the 
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that  repaying  and  reconstruction  should  be  done  at  the  expense  of 
the  municipality,  or  by  general  taxation,  it  is  within  the  'power  of 
the  legislature  in  most  jurisdictions  to  direct  or  to  authorize  it  to  be 
done  by  special  assessment  upon  abutting  lots  or  property  benefited. 
According  to  the  weight  of  authority  and,  as  we  think,  on  principle, 
the  mere  fact  that  a  street  has  been  paved  or  otherwise  previously 
improved,  either  at  the  cost  of  the  municipality  or  at  the  cost  of  the 
abutter,  does  not  thereafter  attach  to  the  street  such  a  character  of 
general  public  utility  only  as  will  preclude,  in  the  absence  of  special 
constitutional  restriction,  the  subsequent  repaving  or  improvement 
from  being  also  a  special  and  local  benefit  whidi  will,  as  a  ques- 
tion of  Constitutional  power,  warrant  the  legislature  in  authorizing 
or  directing  a  special  assessment  upon  the  abutting  property.^ 

Not  only  the  general  power  to  tax,  but  the  power  to  make  local 
improvements  at  the  expense  of  the  property  benefited,  is,  like  all 
other  legislative  power  of  the  municipality,  a  continuing  one,  unless 
the  contrary  appears;  and  hence  it  is  not  exhausted  by  being  once 
exercised.2     Therefore  the  power    to  compel  property  owners  to 

fitreet  from  curb  to  curb;  that  the  im-  80  Minn.  293^  McCormick  v.  Patchin, 
provement  of  1869  was  not  of  such  a  53  Mo.  33;  Skinker  v,  Heman,  148  Mo. 
character;  and  that  abutting  property  349;Marionville9.  Henson,65Mo.App. 
was  not  exempt  from  assessment  for  397;  Heman  v.  Ring,  85  Mo.  App.  231; 
curbing  and  macadamizing  the  street  Heman  v.  Franklin,  99  Mo.  App.  346: 
over  its  entire  width  in  1902.  Mc-  Jelliff  v.  Newark,  48  N.  J.  L.  101,  aff'd 
Millan  v.  Fond  du  Lac  County,  134  49  N.  J.  L.  239;  Ladd  ».  Portland,  32 
Wis.  576.  But  the  mere  grading  of  a  Oreg.271;  Adamst;.Beloit,105Wi8.363. 
dirt  road  so  as  to  form  a  crown  and  to  Unofer  the  peculiar  reasoning  of  the 
leave  depressions  at  the  sides  for  sur-  Pennsylvania  courts  a  contrary  rule 
face  dramage  and  the  levelling  of  in-  has  been  adopted,  and  when  a  street 
equalities  do  not  constitute  a  street  has  once  been  paved  at  the  expense 
construction  within  the  meaning  of  a  of  the  municipality  or  abutter,  no 
charter.  McHeniy  t^.  Selvage,  99  Ky.  special  assessment  for  repaving  can 
232;  Barfield  t^.  Gleason,  111  Ky.  491,  be  imposed  upon  abutting  property. 
606;  Ormsby  v.  Jamison,  9  Ky.  Law  See  ante,  §  1441.  It  is  believed  that 
Rep.  325  Mackin  v.  Wilson,  20  Ky.  on  the  question  of  legislative  power 
Law  Rep.  218.  See  also  Wymond  Pennsylvania  stands  almost  if  not  quite 
V.  Barber  Asphalt  Pav.  Co.  (Ky.),  77  alone  on  this  matter,  althou^  as  a 
S.  W.  Rep.  203.  matter  of  statutory  provision  m  many 

^  Field  V,  Barber  Asphalt  Pav.  Co.,  municipalities  repa\ang  can  only  bie 
194U.S.618,625;  McVerry  r.  Boyd,  89  done  by  general  taxation. 
Cal.  304;  Regenstein  v.  Atlanta,  98  Ga.  ^  Ante^  chap.  xxiv.  §  1152;  McCor- 
167;  Burckhardt  9.  Atlanta,  103  Ga.  mick  v.  Patchin,  53  Mo.  33.  A  "street" 
302;  Draper  v.  Atlanta,  126  Ga.  649;  includes  sidewalks  and  gutters,  and 
Gumer  v.  Chicago,  40  111.  165;  Bush  "paving"  includes  "flagging."  The 
».  Peoria,  215  111.  515;  Lafayette  v,  work,  therefore,  of  setting  curb  and 
Fowler,  34  Ind  140  (change  of  grade);  gutter-stones,  and  "flagging"  the  side- 
Yeakel  v.  Lafayette,  48  Ind.  116;  Ko-  walk  of  a  street  which  has  once  been  thus 
komo  V.  Mahan,  100  Ind.  242;  Lux  &  improved,  is  included  in  the  phrase  "r&- 
T.  Stone  Co.  v.  Donaldson,  162  Ind.  paving  any  street";  it  is  intended  to 
481:  Williams  v.  Detroit,  2  Mich.  560;  embrace  the  whole  street,  and  eveiy  kind 
Auoitor-General  v.  Chase,  132  Mich,  of  paving.  Board  of  Public  Worica  of 
630;  State  v,  Ramsey  County  Dist.  Ct.,  Denver  v.  Hayden,  13  Colo.  App.  36, 
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pave  ordinarily  extends  to  compelling  them  to  repave,  when  re- 
quired by  the  municipal  authorities.*     Charter  provisions,  which 

dting  text  and  note;  Burmeister,  In  place  of  an  insufficient  pavement  as  to 

re,  76N.Y.174;  Phillips,  7n  re,  60  N.  Y.  the  one  first  built,  the  equity  in  both 

16;  Burke, /n  re,  62  N.  Y.  224;  Smith,  cases    being   regaixied    as   the    same. 

In  rCf  52  N.  Y.  526;  Levy,  In  re,  63  These    cases    are    approved    in     the 

N.  Y.  637;  Folsom,  In  re,  56  N.  Y.  60;  case  of  McCormick  v.  Patchin,  63  Mo. 

Kokomo  V.  Mahan,  100  Ind.  242;  Dick-  33;  followed  in  Farrar  v.  St.  Louis,  80 

inson  v,   Worcester,    138   Mass.   655;  Mo.  379,  and  Estes  v.  Owen,  90  Mo. 

Taber   v.    Grafmiller,    109    Ind.    206,  113;  and  the  power  of  the  legislature  to 

citingnote;Dooley  v.  Sullivan,  112 Ind.  authorize  local  assessments  for  repav- 

451;  Wiles  v.  Hoss,  114  Ind.  371:  Waa>  ing  admitted.  These  cases  were  followed 

ner  v,  Knox,  60  Wis.  429.    Wnere  a  in  Skinker  v.  Heman,   148  Mo.  349, 

gutter  is  necessary  for  the  protection  holding   that  an  ordinance   requiring 

of  the  sidewalk,  the  street  beinj;  un-  the  replacement  of  a  brick  pavement 

paved,  its  cost  may  be  included  m  the  by  a   stone   pavement,  though  at   a 

assessment  for  constructing  the  side-  greatly  increased  cost  to  the  abutting 

walk.    State  v.   New   Brunswick,   44  owner,  was  not  unreasonable  and  op- 

N.  J.  L.  116.  pressive.    As    to    repaoingt    compare 

1  Williams  v.  Detroit.  2  Mich.  560;  Hammett  v.  Philadelphia,  66  Pa.  146, 

Sheley  v.  Detroit^  45  Mien.  431 ;  Wilkins  cited     supra ;     followed     Appeal     of 

V.  Detroit,  46  Mich.  120;  McCk>rmick  v.  Protestant  Orphan  Asylum,   111  Pa. 

Patchin,  63  Mo.  33,  citing  text.    The  135;  WTistar  v.  Philadelphia,   111  Pa. 

improvement    of    a   street    does    not  604;    and    see    Lafayette  v.    Fowler, 

deprive  the  council  of  the  ri^t  to  re-  34   Ind.    140;   State   v,  Jersey  City, 

qmre  it  to  be  improved  agam  at  the  34  N.  J.  L.  277. 
expense  of  the  abutting  owners.    Lux        In  McCormick  v.  Patchin,   supra, 

&  Talbot  Stone  Co.  v,  Donaldson,  162  Wagner,  J.,  makes  the  following  refer- 

Ind.  481,  490;  Lafayette  v.  Fowler,  34  ence  to  the  case  of  Hammett  v.  Phila- 

Ind.  140;  Yeakel  v.  Lafayette,  48  Ind.  delphia,  65  Pa.  146,  supra:  "The  only 

116;  Kokomo  v.  Mahan,  100  Ind.  242,  cit-  cases  which  I  have  been  able  to  find 

ing  text;  Gait  v.  Chicago,  174  111.  605.  sustaining    the   views   urped    by   the 

Power  to  "repair  or  pave  streets''  au-  appellant   are   those   decided    in  the 

thorizes  a  corporation  to  remove  an  old  Supreme  Court  of  Pennsylvania.    The 

pavement  ana  re^)2acei/t(?i^  a  neto  one  of  first  and  principal  case  is  Hanunett  ?;. 

a  different  descnption.    Gumer  v.  Chi-  Philadelphia.  65  Pa.  146,  in  which  a 

cago  (Nicholson  pavement).  40  111.  165;  majorit}^  of  tne  court  held  that,  although 

Kokomo  V.  Mahan,  100  Ina.  242  (rais-  the  original  paving  of  a  street  was  a 

ing  mule  of  sidewalk) ;  Jelliff  9.  Newark,  local   improvement,    and    within    the 

48N.  J.L.  101.    In  Municipality  No.  2  principle  of  assessing  the  costs  upon 

V.  Dunn,  10  La.  An.  57,  the  city  sued  to  the  lots  lying  upon  it,  yet  where  a 

recover  a  portion  of  the  cost  of  repaving  street  was  once  opened  and  paved,  it 

a  street  in  front  of  the  defendant's  lot.  was  thereby  assimilated  with  the  rest 

It  appeared  that  the  street  had  been  of  the  city  and  made  part  of  it,  and  all 

previously  paved  with  round  stone,  at  the  particular  benefit  to  the  locality 

the  expense  of  the  property.     This,  derived  from  the  improvements  were 

it  was  found,  would  not  resist  the  heavy  then  received 'and  enjoyed.  The  learned 

hauling,  ana  was  replaced  by  the  one  judge    who   delivei^   the    prevailing 

built  or  SQuare  block  stone,  for  which  opinion    discussed    with    considerable 

suit  was  Drought.    The  defence  was,  fulness  the  principles  underl3ring  the 

that  althou^  the  right  to  assess  the  power  to  make  assessments  for  local 

property  for  the  first  pavement  was  benefits.    The  opinion  consists  mostly 

given,  yet  the  corporation  had  no  right  of  generalizations  in  re^skrd  to  estab- 

to  compel  a  contrioution  from  the  same  lished   and   well   admitted   principles, 

property   for   the    second    pavement.  It  is  perfectly  true  that  it  woula  be 

llie  majority  of  the  court  held  that  the  wholly  beyond  the  scope  of  legislative 

power  to  pave  the  streets  was  a  con-  power  to  authorize  a  municipality  to 

tinuing  power,  io  be  exercised  when  the  levy  a  local  tax  for  general  purposes, 

public  good  requires  it,  and  extended  The  burdens  of  the  whole  community 

as  well  to  the  making  of  a  new  in  the  cannot  be  shifted  to  the  shoulders  of 
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only  confer  authority  upon  the  municipality  to  make  original  con- 
struction or  paving  of  the  city  streets  at  the  expense  of  the  abutters, 
and  which  require  the  city  to  bear  the  expense  of  reconstruction 
and  repaying,  do  not  constUiUe  a  contract  with  an  abutter  who  has 
paid  an  {assessment  for  original  construction  or  repaying  that  his 
property  shall  be  exempt  from  assessment  for  repaying  or  recon- 
struction, and  the  legislature  may  repeal  or  amend  such  provisions 
at  pleasure  without  impairing  any  contract  right  of  the  abutter  or 
affecting  any  vested  right* 

On  the  question  of  mere  repair  of  streets,  as  distinguished  from 
paving  or  repaying,  there  does  not  appear  to  be  any  general  and 


one  man  who  has  only  an  interest  in 
common  with  all  the  rest.  The  whole 
theory  of  local  taxation  or  assessment 
is  that  the  improvements  for  which 
it  is  levied  afford  a  remuneration  in 
the  way  of  benefits.  A  law  which 
would  attempt  to  make  one  person  or 
a  ^ven  numoer  of  persons,  under  the 
guise  of  IoceJ  assessments,  pay  a  general 
revenue  for  the  public  at  large  would 
not  be  an  exercise  of  the  taxing  power, 
but  an  act  of  confiscation.  In  effect,  it 
would  be  transferring  the  property  of 
one  individual  to  another.  These  are 
legal  truisms,  which  have  long  been 
entertained  and  firmly  established. 
The  line  of  separation  exists  between 
local  and  general  taxation,  and  the 
boundary  between  them  is  not  always 
very  clear  or  definite.  The  case  of 
Hammett  v.  Philadelphia  shows  that 
it  is  difficult  to  draw  the  true  line  of 
distinction  between  these  respective 
modes  of  taxation;  and  the  judge  who 
wrote  the  opinion  of  the  majority  of  the 
court  finally  placed  it  upon  the  fact  that 
the  act  which  he  was  construing  relieved 
the  case  of  all  difficulty  andi  showed 
upon  its  face  that  the  special  taxation 
authorized  was  avowedly  for  a  general 
and  not  a  local  object.  The  law  was 
for  the  uses  and  purposes  of  the  public, 
and  not  especially  beneficial  to  any 
particular  class."  See  also  as  to  local 
assessments,  State  v.  Leffingwell,  54 
Mo.  458;  anU,  §§  1430,  1431;  supra, 
§  1401,  note. 

The  general  doctrine  of  Hammett's 
case  is  adhered  to  in  Pennsylvania^  and 
it  is  held  that  "power  to  pave"  at  the 
expense  of  the  abutter  does  not  author- 
ize the  dty  to  tear  up  a  pavement  or 
curbing  which  is  good  and  needs  no  re- 
pairs, and  which  was  paid  for  by  the 
abutter,  and  at  his  expense  to  replace  th« 


same  with  one  more  costly.  Wistar  v, 
Philadelphia  80  Pa.  112;  Appeal  of 
Protestant  Orphan  Asylum,  111  Pa. 
135;  Wistar  v,  Philadelphia,  111 
Pa.  604.  See  anU,  §  1441.  But 
does  not  this  view  substitute  the  ju- 
dicial judgment  in  the  place  of  that 
of  the  city  council  as  to  the  necessity 
of  a  change  7  Where,  in  the  original 
plan  of  paving  a  street,  a  strip  was 
left  in  the  middle  for  trees  and  shrub- 
bery, a  subsequent  change  by  pavins 
the  strip  was  held  to  be  an  origimJ 
improvement,  for  which  the  property 
owners  coula  be  assessed.  Aloom  v. 
Philadelphia,  112  Pa.  494. 

In  the  charter  of  the  city  of  New 
York  there  is  a  provision  that  no  street 
once  paved,  and  the  expense  thereof 
paid  by  assessment  by  the  adjoining 
owners,  shall  be  thereafter  paved  or  an 
assessment  imposed  therefor,  imless 
petitioned  for  oy  a  majority  of  the 
owners.  Where  the  dty  has  once  de- 
termined the  character  and  extent  of 
the  work,  and  assessed  and  collected 
the  expense  from  the  owners,  it  has 
no  further  jurisdiction  over  that  prop- 
erty untU  a  petition  is  presented  as 
provided,  and  an  assessment  for  re- 
pavement  without  such  petition  is 
void.  Garvey,  In  re,  77  N.  Y.  523. 
Where  a  dty  tore  up  a  good  pavement 
for  the  purpose  of  constructing  a  sewer 
in  the  street,  the  court  refused  to  permit 
the  cost  of  restoring  it  to  be  assessed 
to  the  owners  of  abutting  property, 
the  cost  of  restoration  being  oonstdenaa 
a  part  of  the  expense  of  makins  the 
sewer.  Burlington  t^.  Palmer,  67  Iowa. 
681. 

1  Ladd  V.  Portland,  32  (W.  271 ; 
Carstens  v.  Fond  du  Lao,  137  Wu.  465. 
471. 
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unifonnly  adopted  rule.  In  some  jurisdictions  mere  repairs  may 
be  made  at  the  expense  of  the  abutting  property  owners.^  Whilst  in 
other  jurisdictions,  the  power  to  impose  a  special  assessment  for 
mere  repairs  appears  to  be  denied,^  and  a  similar  diversity  of  opin- 
ion appears  in  the  decisions  of  the  courts  in  regard  to  the  sprinkling 
of  streets.  In  some  jurisdictions  a  special  assessment  therefor  may 
be  imposed,'  whilst  in  others  the  power  to  impose  a  special  assess- 

1  Farrar  v,  St.  Louis,  80  Mo.  379;  *  In  State  v.  Reis,  38  Minn.*  371,  a 
Estes  V.  Owen,  90  Mo.  113,  115.  In  special  aasessment  for  sprinkling  a 
Indiana,  it  is  held  ihat  the  mainte-  street  was  sustained.  The  court  said 
nance  and  repair  of  a  pMic  drain  that  permanence  or  diu^ility  of  the 
may  be  specially  assessed  on  property  improvement  was  not  the  test  of  the 
benefited  thereby.  Roundenbush  v.  povoer  to  impose  a  special  assessment; 
MitcheU,  154  Ind.  616.  A  statute  that  watering  a  street  cannot  be  di^ 
may  provide  that  special  assessments  tinguished  in  its  effect  upon  abutting 
for  improving  or  repairing  a  street  property  from  paving;  and  that  a 
authorized  thereby,  shall  not  be  deemed  special  benefit  accrues  to  abutting 
to  be  authorized  tor  ordinary  repairs,  property  therefrom  in  that  it  makes 
Under  such  a  statute  it  was  held  that  the  abutting  property  more  comfort- 
where  the  wooden  blocks  constituting  able  and  pleasant  for  purposes  of  resi- 
the  pavement  of  the  street  had  become  dence  and  business.  Ck>mpare  Hawes 
worthless  and  were  removed  and  re-  v,  Fie^er,  87  Minn.  319,  321;  Keigher 
placed  with  vitrified  brick  laid  on  the  v.  St.  Paul,  69  Minn.  78. 
old  concrete  base,  there  was  a  repaoe^  In  Sears  v,  Boston,  173  Mass.  71,  a 
merU  of  tJie  street  and  not  an  ''ordinary  special  aasessment  for  sprinkling  a 
repair,"  and  that  the  abutters  mig^t  street  in  the  thickly  settled  part  of  the 
be  specially  assessed  therefor.  Robert-  city  ^  was  sustained  as  conf errinff  a 
son  V,  Omaha,  55  Neb.  718.  special  and  peculiar  benefit  upon  aEut- 

*  The  mere  maintenance  and  repair  tmg  property.  The  court  said  that  the 
of  a  public  street  or  boulevard  is  not  a  fact  that  it  conferred  a  pubhc  benefit 
local  improvement  within  the  meaning  was  bevond  controversy,  but  the 
of  the  Illinois  Constitution,  and  no  greatest  benefit  was  to  abutting  estates 
special  assessment  or  roecial  tax  can  as  places  of  residence  or  business: 
be  imposed  therefor.  Crane  v.  West  that  it  conferred  on  these  a  special 
Chicago  Park  0>m'rs,  153  HI.  348.  benefit  accruing  from  day  to  day, 
Massachusetts.  ''Where  lands  have  increamng  their  value  for  rental  pur- 
paid  assessments  for  special  benefits  poses.  See  to  the  same  effect  Phillips 
from  the  construction  oi  all  sewers  b^  Academy  v.  Andover,  175  Mass.  118: 
whose  operation  they  are  affected,  it  Stark  v,  Boston,  180  Mass.  293;  Wara 
cannot  be  said  that  they  receive  an  v,  Newton,  181  Mass.  432;  Hodgdon  v. 
additional  special  and  peculiar  benefit  Haverhill,  193  Mass.  327. 
from  the  general  oversight  and  oper-  Where,  however,  the  property  was 
ation  of  the  sewers  of  Boston  such  as  to  not  in  the  thickly  settled  part  of  the 
subject  them  to  a  second  special  assess-  city  and  was  vacant  and  unimproved^  it 
ment.  Expenses  of  this  kind  should  was  held  under  the  State  Constitution 
be  made  the  subject  of  general  taxation,  that  a  special  assessment  for  street 
llie  grouping  of  these  various  expenses  sprinkling  was  unconstitutional  in  that 
would  seem  to  make  it  difficult,  if  not  it  could  not  <x)nfer  any  special  or  pecu- 
impracticable,  under  this  statute  to  liar  benefit  on  the  property.  Corcoran 
nuuce  assessments  of  special  and  pecu-  v.  Cambridge,  199  Mass.  5.  Ixl  Union 
liar  benefits  duly  received  by  particular  Pac.  R.  Co.  v,  Abilene,  78  Kan.  820;  98 
estates  from  the  construction  of  sewers  Pac.  Rep.  224,  a  special  assessment  for 
near  them."  Sears  v.  Boston  St.  sprinkling  was  sustained  without  anv 
Com'rs,  173  Mass.  350,  353,  holding  a  discussion  of  the  question  whether  it 
statute  in  Massachusetts  invalid  which  was  a  local  improvement  of  sudi  a 
provided  for  the  maintenance  as  well  nature  as  would  justify  a  spedal  as- 
as  the  construction  of  sewers  by  special  sessment. 
assessment.  In  Indiana^  it  has  been  hekl  that 
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ment  for  that  purpose  is  denied  on  the  ground  that  the  effects  are 
not  substantial  or  permanent,  and  are  too  intangible  to  be  desig- 
nated as  an  improvement  which  will  confer  a  special  and  peculiar 
benefit  on  the  property.* 


§  1448  (799).  Power  to  improve  Streets  construed.  —  Under 
power  to  improve  "any  street,"  the  city  council  is  n(d  required  to 
improve  the  entire  length  of  the  street  or  none;  it  may  improve  part, 
and  confine  the  assessment  to  the  lots  adjoining  the  part  improved.' 


sweeping  a  street  is  an  exercise  of  the 
police  power  which  confers  a  special 
Denefit  on  abutting  property  and  may 
be  made  the  foundation  for  a  special 
assessment.  Reinken  v.  Fuehring,  130 
Ind.  382.  See  also  Pahner  v.  Noltin^, 
13  Ind.  App.  581 ;  Myers  v,  Indianapolis 
Un.  R.  Co.,  12  Ind.  App.  170. 

In  New  Yorkf  it  has  been  held  that 
the  abutter  may,  by  virtue  of  the  police 
power,  be  compelled  to  remove  snow 
and  ice  from  the  sidewalk  at  his  own 
expense.  Carthage  v.  Frederick,  122 
N.  Y.  2S8. 

»  New  York  L.  Ins.  Co.  v.  Prest,  71 
Fed.  Rep.  815;  Chicago  ».  Blair,  149 
111.  310;  Stevens  ».  Port  Huron,  149 
Mich.  536;  Kalamazoo  v.  Crawford, 
154  Mich.  68;  Kansas  City  v.  O'Con- 
nor, 82  Mo.  App.  655;  Butte  v.  School 
Dist.  No.  1,29  Mont.336;Pettitt;.Duke, 
10  Utah,  31 1 .  Street  sminkUng  is  a  gen- 
eral pvblic  purpose  authorizing  the  levy 
of  a  tax  therefor  on  all  taxable  prop- 
erty within  the  municipality.  Mayd- 
well  V.  Louisville,  116  Ky.  885.  In 
Chicago  V.  Blair,  149  111.  310, 315;  Skope, 
J.J  having  reference  to  the  lUinais  Con- 
stitution and  decisions,  said:  "A  locai 
im^ovement  is  a  public  improvement, 
which,  by  reason  of  its  being  confined 
to  a  locality,  enhances  the  value  of 
the  adjacent  property,  as  distinguished 
from  benefits  diffused  by  it  throughout 
the  municipality.  The  only  basis  upon 
which  either  special  assessment  or  spe- 
cial taxation  can  be  sustained  is  that 
from  the  proposed  local  improvement 
the  property  subjected  to  the  tax  or 
assessment  will  be  enhanced  in  value  to 
the  extent  of  the  burden  imposed.  If, 
therefore,  from  an  inspection  of  the  or- 
dinance authorizing  the  making  of  the 
improvement,  it  appears  from  the  na- 
ture of  the  proposed  improvement 
that  the  market  value  of  abutting  or 
adjacent  property  would  not  be  in- 


creased thereby,  as  a  matter  of  law  it 
would  not  be  an  improvement  within 
the  meaning  of  the  statute,  and  no  dec- 
laration of  corporate  authorities  could 
make  it  so.  On  the  other  hand,  if  the 
property  is  or  may  be  benefited  bv  the 
miprovement,  the  extent  of  such  bene- 
fit, and  hence  the  amount  thereby  as- 
sessed upon  the  property  in  proceed- 
ings for  special  assessment,  is  a  ques- 
tion of  fact  to  be  determined  in  the 
mode  prescribed  by  the  statute."  In 
Kalamazoo  v.  Crawford,  154  Mich.  58, 
63,  Carpenter,  J.,  said,  "If  it  can  be 
said  as  a  matter  of  law  that  the  land 
will  not  be  specially  benefited  by  the 
improvement  in  question,  —  that  is, 
that  its  value  will  not  be  enhanced,  — 
there  can  be  no  special  assessment  and 
a  law  authorizing  a  spiedal  assessment 
for  such  an  improvement  is  unconsti- 
tutional and  void." 

«  Scoville  V.  Cleveland,  1  Ohio  St. 
126,  approved  and  appliedf  in  Northern 
Ind.  R.  R.  Co.  V.  Connelly,  10  Ohio  St. 
159-163;  8.  p.  Creighton  v.  Scott,  14 
Ohio  St.  438;  Craycraft  t^.  Selvage,  10 
Bush  (Ky.),  696.  See  also  St.  Louis  v. 
Clemens,  36  Mo.  467;  Lafayette  v. 
Fowler,  34  Ind.  140.  Compare  Chest- 
nut Av.,  In  re,  68  Pa.  81 ;  Alameda  Mar 
cadamizing  Co.  v.  Williams,  70  Cal. 
534:  People  v.  Hyde  Park,  117  lU.  462. 

A  town  was  empowered,  "when  re- 
quested in  writing  by  the  owners  of  two- 
thirds  of  the  property  on  any  street,  or 
part  thereof,  to  cause  the  same  to  be 
graded,  and  to  levy  the  expense  on  the 
property  bounding  on  such  street,"  Ac. 
Under  this  charter  the  Court  of  Appeals 
of  Maryland  decided  that  "the  assent  of 
the  owners  of  two-thirds  of  the  property 
on  the  whole  line  of  the  street  to  he  im- 
proved was  aprerequisite  to  the  exercise 
of  the  authority  conferred  upon  the  cor- 
poration. If  a  part  onlv  is  to  be  im- 
proved, the  charter  enables  the  oorponi- 
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Where  the  widening  of  a  street  is  sought  to  be  made  by  sections  in- 
stead of  its  entire  length,  the  cpmmissioners  appointed  to  assess  the 
benefits  of  a  particular  section  may  properly  confine  their  assess- 
ment of  benefits  to  lots  situated  upon  that  part  of  the  street  em- 
braced in  such  particular  section  of  the  proposed  improvement,  and 
their  action  in  this  respect  was,  under  the  legislation  involved,  held 
to  be  conclusive  as  to  the  limits  of  the  property  which  was  spe- 
cially benefited.* 


§  1449  (801).  Same  Sabject.  —  So,  where  a  statute  enacted  that 
"no  contract  should  be  made  by  the  head  of  any  department  for 
work  or  materials  for  the  city,  unless  for  objects  authorized  by 
the  city  council,"  and  the  council  authorized  a  department  to  con- 
tract for  paving,  with  the  condition  that  the  contractor  be  selected 
by  a  majority  of  the  owners  of  the  front  to  be  paved,  and  who  were 
to  pay  die  cost  of  the  improvement,  it  was  held  that  a  selection  of 
the  contractor  by  a  majority  of  the  lot-owners  was  essential  to  their 
liability  to  the  contractor  to  pay  for  the  paving,  and  that  the  city, 
by  adopting  the  work  of  a  paver  not  thus  chosen,  could  not  oblige 
the  lot-owners  to  pay  for  it^ 


tion  to  grant  an  application  m^e  for 
that  object  by  the  owners  of  two-thirds 
of  the  property  lying  on  that  part,  by 
an  ordinance  directing  that  particular 
part  of  the  street  to  be  improved.  They 
can  only  order  the  whole  street  to  be  im- 
proved by  an  application  from  two- 
thirds  of  the  property  owners  on  the 
whole  street.'*  Aiid  it  was  held  that 
where  the  town,  on  a  petition  of  the 
owners  of  two-thirds  of  the  property 
lying  upon  a  part  only  of  the  street,  im- 
proved the  whole  street,  its  action  was 
unauthorized,  and  that  it  could  not  en- 
force the  collection  of  the  expenses  of 
such  improvement  from  the  adjoining 
property  owners.  Swann  v.  Cumber- 
land, 8  GiU  (Md.),  150.  May  order 
sidewalk  upon  one  side  only.  State  v. 
Portage,  12  Wis.  562.  LotK)wner  oppo- 
site a  public  common  held,  upon  con- 
struction of  the  statutes,  to  be  liable  for 
the  expense  of  grading  and  paving  the 
whoUf  and  not  simply  half,  of  the  street 
in  front  of  his  lot.  McGonigle  v,  Al- 
l^eny,  44  Pa.  118.  The  dty  may 
grade  and  improve  less  than  the  whote 
width.  Morrison  v.  Hershire,  32  Iowa, 
271 ;  ante,  $  593,  note.  Under  the  char- 
ter of  St.  Louis  it  was  held  that  special 
assessments  or  taxes  for  street  im- 


provements could  not  be  enforced  until 
the  entire  contract  was  completed,  for 
the  reason  that  the  grading  of  a  single 
lot  or  block,  instead  of  the  whole  work, 
might  be  an  injury  rather  than  a  benefit. 
St.  Louis  V.  Clemens,  49  Mo.  552.  See 
Neenan  v.  Smith,  60  Mo.  292.  The 
property  owner  cannot  refuse  to  pay 
because  the  paving  does  not  extend  to 
the  sidewalk,  the  city  being  the  judges 
as  to  how  far  it  is  necessary  to  pave. 
Moran  v.  lindell,  52  Mo.  229.  Right 
to  join  in  a  single  assessment  the  ex- 
pense of  constructing  sidewalks  in  dif- 
ferent streets  denied.  Arnold  v.  Cam- 
bridge, 106  Mass.  352;  but  see  Cuming 
V.  Grand  Rapids,  46  Mich.  150. 

1  Bigelow  V.  Chicago,  90  111.  49; 
Lake  v.  Decatur,  91  III.  596,  distin- 
guishing Chicago  V.  Baer,  41  111.  306: 
Scammon  v.  Chicago,  42  111.  192,  ana 
Parmelee  v.  Chicago,  60  111.  267. 

«  Reilly  v.  Philadelphia,  60  Pa.  467, 
distinguished  from  Philadelphia  v.  Wis- 
ter,  35  Pa.  427,  and  Philadelphia  v. 
Burrin,  50  Pa.  537.  See  Brophy  v. 
Landman,  28  Ohio  St.  542;  Leach 
V,  CargiU,  60  Mo.  316. 

An  agreement  or  combination  among 
parties  petUioning  for  the  improvement 
of  a  street,  by  which  a  few  individuals^ 
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§  1450  (802).  Same  Sabjeet.  —  By  one  section  of  the  organic  law 
of  a  city  it  was  authorized,  on  the  petition  of  two-4hirds  of  the  own- 
ers of  the  abutting  property,  to  make  improvement  of  its  streets; 
by  a  subsequent  section,  power  was  conferred  upon  the  council  to 
order  such  improvement  by  a  two4hirds  vote  of  the  council.  It  was 
held  that  although  proceedings  relative  to  the  improvement  were 
conmienced  by  petition  from  the  property  holders,  yet,  having  been 
ordered  by  a  two-thirds  vote  of  the  council,  they  are  valid,  although 
two-thirds  of  the  property  owners  may  not  have  united  in  the  peti- 
tion for  the  improvement,  —  the  two-thirds  vote  of  council  made  the 
proceedings  valid,  notwithstanding  any  defect  in  the  prior  proceed- 
ings of  the  petitioners.^ 


§  1451.  Special  Assesaments  againat  Railroad  Property. — Ac- 
cording to  the  view  very  generally  held,  land  occupied  and  used  by 
railroad  companies  for  roadbeds,  depots,  freight  houses,  and  other 
corporate  purposes,  whether  the  company  be  owner  of  the  fee  or 
has  only  an  easement  or  qualified  right  therein,  is  to  be  regarded  as 
real  estate,  which  may  be  subjected  by  the  legislature  to  special  as- 
sessment for  the  opening,  paving,  and  grading  of  streets  and  for 
other  local  improvements  in  the  same  manner  as  the  real  property 
of  private  individuals.^    But  this  vieWfis  not  uniformly  accepted. 


desirous  of  causmg  the  imi)rovement  to 
be  made,  procure  the  edgnatures  of 
others  to  tne  petition  by  pasdnff,  or 
agreeins  to  pay,  a  consideration  tnere- 
for,  dtner  curectly  or  indirectly,  is  a 
fraud  on  the  law,  and  contrary  to  public 
poli^.  Maguire  v.  Smock,  42  Ind.  I. 
Until  the  city  authorities  act  on  the  ap- 
plication of  r^Ed-estate  owners  to  have 
a  street  improved,  any  one  of  the  a|)- 
plicants  may  revoke  his  actum;  and  if 
this  reduces  the  number  to  less  than  that 
required  by  the  chsurter,  the  power  to 
make  such  improvements  is  thereby 
taken  away;  if  the  city  has  entered  into 
a  contract  to  have  the  work  done,  it  is 
too  late  for  the  property  owner  to  re- 
voke his  consent.  Irwin  v.  Mobile,  57 
Ala.  6. 

Where  a  statute  relating  to  local 
improvements,  to  be  made  oy  special 
assessment,  requires  the  passage  of  an 
ordinance  "specifying  therein  the  na- 
ture, character,  locimty,  and  descrip- 
tion of  such  improvement,"  an  assess- 
ment made  under  an  ordinance,  which 
does  not  conform  to  such  requirements, 
18  void.    Kankakee  v.  Potter,  119  111. 


324  (lowering  a  sewer);  Sterling  v. 
Gait,  117  111.  11  (constructing  sewer); 
Levy  V.  Chicago,  113  111.  650  (paving 
and  curbing);  Hyde  Park  v.  Spenoer, 
118  111.  446  (drainage);  App.  v.  Stock- 
ton, 61  N.  J.  L.  520  (paving,  &c.). 

^  Indianapolisv.  Mansur,  15Ind.ll2. 

In  a  case  under  the  General  Incor- 
poration Act  of  that  State  (see  ante, 
\  41,  note),  it  is  held  that  the  coundl 
of  a  city  may,  by  a  two-thirds  vote, 
without  any  petition,  cause  the  grade 
of  a  street  which  has  oeen  improv^i,  — 
such  improvements  having  oeen  paid 
for  by  tne  owners  of  the  property  Dor- 
dering  on  such  street,  and  is  in  good 
repair,  —  to  be  changed,  and  the  street 
as  so  changed  to  be  improved,  and  may 
pay  the  damages  occasioned  by  the 
chan^  out  of  the  general  revenue  of 
the  mty,  and  assess  the  expense  of  the 
improvement  against  the  owners  of  the 
adjoining  property,  or  cause  sudi  ex- 
pense to  be  paid  out  of  such  general 
revenue.  Latayette  v.  Fowler,  $1  Ind. 
140;  supray  {  1437,  note,  {  1447,  fraudu- 
lent petition;  arde,  §  791,  and  note. 

>  Illinois  Cent.  R.  Co.  v,  Decatur, 
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Thus,  in  some  jurbdictions  it  is  held  that  a  raiboad  is,  in  contem- 
plation of  law,  a  public  highway;  that  it  is  therefore  property  devoted 
to  public  use,  and  comes  within  the  general  rule  that  a  special  assess- 
ment cannot  be  imposed  upon  public  property,  unless  the  legisla- 
ture has  expressly  authorized  such  an  assessment  to  be  made.^    In 


147  U.  S.  190,  aflf'g  126  Dl.  92;  Louis- 
ville &  N.  R,  Co.  V.  Barber  Asphalt 
Pav.  Co.,  197  U.  S.  430,  433;  Kanaaa 
City,  P.  &  G.  R.  Co.  v.  Waterworks 
Imp.  IMst.,  68  Ark.  376;  Chicago  & 
N.  W.  R.  Co.,  V.  People,  120  Dl.  104; 
m.  Cent.  R.  Co.  v.  East  Lake  Drainage 
Comers,  129  111.  417:  Wabaah  East.  K. 
Co.  9.  Eagt  Lake  Fork  Drainage  Com'rs, 
134  El.  384;  Chicago,  R.  I*  &  P.  R.  Co. 
V.  Chicago,  139  Dl.  573  (depot);  Illinois 
Cent.  R.  Co.  v.  Mattoon,  141  111.  32; 
Chicago  A  A.  R.  Co.  v.  Joliet,  153  Dl. 
649;  Chicago  &  N.  W.  R.  Co.  v.  Ehn- 
hurst,  165  HI.  148;  HI.  Cent.  R.  Co. 
i;.  People,  170  lU.  224-  Chicago  Ter- 
minal Transfer  Co.  v.  Chicago,  178  Dl. 
429;  Chicago  Union  Traction  Co.  v. 
Chicago,  215  111.  410;  Peru  &;  I.  R.  Co. 
V,  Hanna,  68  Ind.  562:  Pittsburg,  C,  C. 
&  St.  L.  R.  Co.  V,  Fish,  158  Ind.  525; 
Pittsburg,  C.,C.  &  St.  L.  R.  Co.  v. 
Taber,  168  Ind.  419;  Lake  Erie  &  W. 
R.  Co.  V.  Bowker,  9  Ind.  App.  428; 
Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v. 
Hf^B,  17  Ind.  App.  261 ;  Indianapolis 
&  V.  R.  Co.  V.  Capitol  Pav.  &  Const. 
Co.,  24  Ind.  App.  114;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Peterson,  58  Kan.  818; 
8.  c.  5  Kan.  App.  103;  Ludlow  v.  Cin- 
cinnati S.  R.  Co.,  78  Ky.  357;  Figg 
V.  Louisville  &  N.  R.  Co.,  116  Ky. 
135;  Louisville  &  N.  R.  Co.  t^.  Barber 
Asphalt  Pav.  Co.,  116  Ky.  856;  Ne- 
vada V.  Eddy,  123  Mo.  546,  562  (depot 
and  yard):  Heman  Const.  Co.  v.  Wa- 
bash R.  Cio.,  206  Mo.  172  (disapprov- 
ing Sweaney  v.  Kansas  City  R.  Co.,  54 
Mo.  App.  265);  Chatham  County  v. 
Seab<»rd  Air  line  R.  Co.,  133  N.  Car. 
216;  Northern  Ind.  R.  Co.  v,  Connelly, 
10  Ohio  St.  159;  New  Whatcom  v.  Bel- 
lingham  Bay  R.  Co.,  16  Wash.  138: 
Northern  Pac.  R.  Co.  v.  Seattle,  46 
Wash.  674;  Seattle  v.  Seattle  &  M.  R. 
Co.,  50  Wash.  132;  London  &  N.  W. 
R.  Co.  V.  St.  Pancras,  17  Law  Times, 
(N.  8.)  654.    See  infra,  §  1452. 

In  Louisville  &  N.  R.  Co.  v.  Barber 
Arohalt  Pav.  Co.,  197  U.  S.  430,  aff'g 
llo  Ky.  856,  an  assessment  had  been 
imtxwed  in  proj^rtion  to  area  upon  the 
roadbed  of  a  raihoad  for  grading,  curb- 
ing, and  paving  with  asphalt  the  car- 


ria^way  of  a  street  adjoining.  The 
vahdity  of  the  assessment  was  contested 
on  the  eround  that  the  land  could  not 
be  benented  bv  the  improvement  owing 
to  its  particular  use  for  railroad  pur- 
poeeSj  but  the  court  held  that  such 
benefit  was  not  required  to  sustain  the 
assessment,  and  that  the  assessment  so 
imposed  did  not  violate  the  Fourteenth 
Amendment  to  the  Federal  Constitu- 
tion. Mr.  Justice  Holmes  said:  ''That, 
apart  from  the  specific  use  to  which 
this  land  is  devoted,  land  in  a  good- 
sized  city  will  get  a  benefit  from 
having  the  streets  about  it  paved, 
and  that  this  benefit  generally  will 
be  more  than  the  cost,  are  proposi- 
tions which,  as  we  have  already  im- 
plied, a  l^slature  is  warranted  in 
adopting.  But,  if  so,  we  are  of  opinion 
that  the  legislature  is  warranted  m  go- 
ing a  step  further  and  8a3dng  that  on  Qie 
question  of  benefit  or  no  oenefit,  the 
land  shall  be  considered  simpl3r  in  its 
general  relations  and  apart  from  its  par- 
ticular use.  See  Illinois  Cent.  R.  Co. 
V.  Decatur,  147  U.  S.  190.  On  the  ques- 
tion of  benefits  the  present  use  is  simply 
a  prognostic,  and  the  plea  a  prophecy. 
If  an  occupant  could  not  escape  by 
professing  his  desire  for  solitude  and 
silence,  the  le^lature  may  make  a  sim- 
ilar desire  fortified  by  structures  equally 
ineffective.  It  may  say  that  it  is 
enough  that  the  land  could  be  turned  to 
purposes  for  which  the  paving  would  in- 
crease its  value.  Indeed,  it  is  apparent 
that  the  prophecy  in  the  answer  cannot 
be  regarded  as  absolute,  even  while  the 
present  use  of  the  land  continues, — 
for  no  one  can  sa^  that  chanses  might 
not  make  a  station  desirable  at  this 
point;  in  which  case  the  advantages  of 
a  paved  street  could  not  be  denied/'  In 
luinois,  it  has  been  held  that  railroad 
property  may  be  assessed  for  the  ivv- 
pravement  of  a  park  or  bouleoard,  if  it  is 

rcially  benefited.  Chicago  &  N.  W. 
Co.  V.  People,  120  111.  104. 
1  Massachusetts.  In  Boston  v,  Bos- 
ton A.  R.  Co.,  170  Mass.  95,  98,  the 
court  held  that  the  roadbed  of  a  rail- 
road corporation  was  not  subject  to  a 
special  assessment  for  the  cooBtruotion 
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other  jurisdictions  where  special  benefits  are  considered  as  abso- 
lutely essential  to  the  power  of  the  legislature  to  authorize  special 
assessments,  the  decisions  hold  that  land  occupied  as  a  roadbed  or 
right  of  way,  (as  distinguished  from  stations,  depots,  depot  grounds, 
freight  houses,  etc.,)  being  permanently  held  and  applied  to  use  as  a 
right  of  way,  in  contemplation  of  law,  cannot  possibly  be  benefited 
by  the  improvement  of  a  street  adjoining  or  contiguous  thereto,  and 
that,  therefore,  the  essential  requisites  for  a  special  assessment  do 
not  exist,  and  it  cannot  be  imposed.^    In  other  jurisdictions  the 

of  sidewalks  in  adjacent  streets.  One 
of  the  grounds  assigned  for  so  holding 
was,  tbAt,  in  the  absence  of  express 
legislative  declaration,  the  statute 
could  not  be  construed  as  being  intended 
to  apply  to  the  land  of  a  railroad  lying 
witmn  Its  location.  KnowUonj  J.,  said: 
''It  is  well  established  law  in  Massor 
chusetts  that  the  land  of  a  railroad  corpo- 
ration lying  within  its  location,  not  ex- 
ceeding five  rods  in  width,  and  used  for 
the  purposes  for  which  the  corporation 
is  established,  is  exempt  from  texation. 
Worcester  v.  Western  R.  Co.,  4  Met. 
(Mass.)  564;  Charlestown  v.  Middlesex 
CJounty,  1  Allen  (Mass.),  199;  Boston 
&  M.  R.  Co.  V.  Lowell  A  L.  R.  Co^  124 
Mass.  368;  Norwich  &  W.  R.  Co.  v. 
County  Com'rs,  151  Mass.  69.  This 
rule  is  founded  on  the  nature  of  the  use 
for  which  the  land  is  taken  or  pur- 
chased. The  land  is  appropriated  to  a 
public  use  in  much  the  same  way  as  a 
nighway,  or  the  land  under  a  court 
house  or  school  house  or  jail.  Although 
the  corporation  is  i>ermitted  to  derive 
profit  from  it,  this  is  incidental  to  the 
main  purpose  for  which  it  is  taken  in 
the  exercise  of  the  right  of  eminent  do- 
main. The  fundamental  fact  on  which 
the  rights  of  the  corporation  depend  is 
that  a  public  highway  is  being  prepared 
for  the  use  and  convenience  of  all  the 
people.  The  reason  of  the  rule  is  as 
appncable  to  special  taxation  for  lo- 
cal improvements  particularly  affecting 
only  a  small  neighborhood  near  the 
railroad,  as  to  general  taxation.  It  is 
that  property  held  and  used  for  the 
"benefit  of  the  public  should  not  be  made 
to  share  the  burden  of  paying  public 
expenses.  The  rule  has  often  been  ap- 
plied to  special  taxation  in  this  Common- 
wealth, as  well  as  to  general  taxation. 
Worcester  Coimty  v.  Worcester,  116 
Mass.  193;  Mt.  Auburn  Cemetery  v. 
Cambridge,  150  Mass.  12;  Harvard 
CoUege   V.  Boston,    104   Mass.   470.'' 


But  it  would  seem  that  the  location  of  a 
railroad  may  be  subject  to  special  ae- 
sessment  for  the  improvement  of  a 
street  or  highway,  if  it  is  specially 
benefited,  and  if  express  or  plain  statu- 
toiy  provision  authorizes  the  impo- 
sition of  the  assessment.  Hampshire 
County  Com'rs,  Petitioners,  143  Mass. 
424,  434. 

Wisconsin.  In  this  State  the  gen- 
eral doctrine  is  recognized  that  theTran- 
chise  of  a  railroad  corporation,  together 
with  the  property  owned  by  it,  which  is 
necessary  for  its  use  in  order  to  accom- 
plish the  purposed  of  its  existence,  con- 
stitutes an  entirety  which  is  not  ordi- 
narily subject  to  division  by  sale  of  a 
part  under  an  order  of  the  court  or  a 
proceeding  for  taxation.  Chicago  &  N. 
W.  R.  Co.  t^.  Forest  County,  95  Wis. 
80.  The  court  held,  therefore,  that 
statutory  provisions  in  general  tenns 
authorizmg  the  levy  of  special  assess- 
ments have  no  application  to  such 
property.  Chicago,  M.  &  St.  P.  R, 
Co.  V,  Milwaukee,  89  Wis.  506;  Chi- 
cago.  M.  &  St.  P.  R.  Co.  v.  Janesville, 
137  Wis.  7.  But  the  legislature  may, 
by  specific  provision,  subject  such  prop- 
erty to  special  assessment.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Janesville,  137 
Wis.  7. 

^  CcJtfomia.  In  Southern  Cal.  R. 
Co.  v.  Workman,  146  Cal.  80,  84^  a 
railroad  company  sought  an  injunction 
to  restrain  a  threatened  sale  of  its  road- 
bed for  a  special  assessment  for  a  street 
improvement.  The  assessment  was  im- 
posed according  to  frontage.  In  hold- 
mg  that  the  railroad  company  was  enti- 
tlea  to  an  injunction^  Cooper,  Commis- 
sioner, said:  ''There  is  no  authoritv  for 
making  an  assessment  upon  a  ri^t  of 
way  or  for  selling  the  same.  A  railroad 
company  is  a  quasi-public  corporation  in 
which  the  public  is  mteresteo.  It  holds 
a  franchise  from  the  State  and  must 
operate  its  road  or  forfdt  its  franduae. 
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courts  hold  that  benefit  to  the  property  for  its  present  use  is  the 
proper  basis  of  assessment,  and  that  such  benefit  must  be  estab- 
lished as  a  fact  before  the  assessment  can  be  sustained.^ 

A  part  of  its  right  of  way  cannot  be 
soul  on  execution  or  for  a  street  aa- 
sessment.  The  dedaons  are  not  in 
hannony  on  the  question,  but  we  think 
the  best  considered  cases  hold  that 
such  right  of  way  cannot  be  sold  to 
satisfy  a  street  assessment." 

Connecticut.  ''To  justify  an  assess- 
ment of  the  kind  here  in  question,  the 
benefits  accruing  to  the  land  by  the  im- 
provement must  be  direct,  inmiediate, 
appreciable,  and  certain,  and  not  contin- 
gent, remote,  and  uncertain.  Railroad 
umd  abutting  upon  a  street  or  highway, 
when  the  land  is  necessary  for  railroad 
purposes,  is  used  exclusively  and  solely 
for  such  purposes,  and  is  permanently 
devoted  to  such  uses  and  purposes,  is 
not  so  benefited  by  paving  tne  street  in 
front  of  said  land  as  to  justify  an  assess- 
ment of  benefits."  Per  Torrance^  C.  J., 
in  Naugatuck  R.  Co.  v,  Waterbuiy,  78 
Conn.  193,  197.  To  the  same  effect, 
Bridgeport  v.  New  York  &  N.  H.  R.  Co., 
36  Conn.  265;  New  York  A  N.  H.  R. 
Co.  V,  New  Haven,  42  Conn.  279;  New 
York,  N.  H.  A  H.  R.  Co.  v.  New  Brit- 
ain, 49  Conn.  40.  But  in  this  State 
tracks  of  a  street  railway  are  property 
which  may  be  benefited  by,  and  as- 
sessed for,  the  cost  of  paving  of  a  street. 
New  Haven  v.  Fair  Haven  &  W.  R.  Co., 
38  Conn.  422.  A  city  laid  out  a  new 
street  running  parallel  with  a  railroad, 
and  appropriated  throughout  its  whole 
extentsome  portionof  the  land  embraced 
in  the  charter  of  the  railroad.  The  rail- 
road was  assessed  for  benefits  arising 
from  the  construction  of  the  new  street, 
upon  the  groimd  that  by  reason  of  the 
improvement  the  lines  of  sight  would  be 
extended,  and  Uie  comi)any  would  be 
enabled  to  run  their  trains  faster  with 
less  danger  of  casualties,  and  would  not 
be  put  to  the  inconvenience  of  keeping 
gates  and  flagmen  at  the  crossings.  It 
was  held,  in  the  absence  of  proof  of  an 
existing  necessit^r,  that  the  cit3r  had  no 
right  to  appropriate  the  land  included 
in  the  charter  of  the  railroad  company 
as  a  highway;  that  the  benefits  could 
not  be  assessed  upon  the  "franchises" 
of  the  company;  and  that  the  benefits 
were  too  contingent  and  remote  to  be 


on  the  "corporation''  or  any 
of  its  property.  Bndgeport  v.  New 
York  A  NT  H.  R.  Co^  36  Conn.  258. 

Massachusetts,  In  Boston  v.  Boston 
<fe  A.  R.  Co.,  170  Mass.  95,  101,  re- 
ferred to  supraj  KrunoUorif  J.,  in  addi- 
tion to  expressmg  the  opinion  that  a 
railroad  should  be  treated  as  public 
property  and  subjected  to  special  as- 
sessment only  upon  similar  principles, 
said:  "Another  vital  objection  is  that 
taxes  of  this  kind  can  only  be  assessed 
on  the  ground  of  special  benefit  to  the 
property,  and  then  onlv  to  the  amount 
of  the  benefit.  It  has  been  held  in  dif- 
ferent jurisdictions  that  to  land  used  for 
railroad  purposes  within  the  location 
of  a  railroad  there  is  no  benefit  of 
the  kind  contemplated  by  the  laws  re- 
lating to  such  assessments.  In  the  case 
at  bar  it  is  difficult  to  see  how  the  con- 
struction of  the  sidewalk  in  the  public 
street  can  benefit  the  land  of  the  de- 
fendant for  the  purposes  for  which  it  is 
held  and  used.''^ 

Michigan.  In  Detroit,  G.  H.  &  M. 
R.  Co.  V.  Grand  Rapids,  106  Mich.  13, 
the  court  in  an  action  by  the  company 
to  enjoin  a  sale  for  non-payment  of  a 
special  assessment  held  (1)  that  a  part 
of  the  roadbed  of  a  nulroad  cannot  be 
sold  for  a  special  assessment  for  street 
paving  (citing  Lake  Shore  &  M.  S.  R. 
Co.  V.  Grand  Rapids,  102  Mich.  374); 
(2)  the  roadbed  cannot  be  b^efited  by 
the  paving  of  a  street  which  crosses  the 
railroad  at  a  point  which  is  neither  at  nor 
near  any  depot  grounds. 

Pennsylvania,  In  this  State  it  is  held 
that  paving  laws  are  a  means  of  compul- 
sory contnbution  among  the  common 
sharers  in  a  common  benefit;  and  as  a 
railroad  roadbed  cannot,  from  its  very 
nature,  derive  any  benefit  from  the  pav- 
ing, while  all  the  rest  of  the  neighoor- 
hood  may,  a  special  assessment  cannot 
be  imposed  upon  the  railroad  in  re- 
spect of  the  improvement  of  the  street. 
Philadelphia  v.  Philadelphia,  W.  A  B. 
R.  Co.,  33  Pa.  41;  Philadelphia  v.  East- 
wick,  35  Pa.  75;  Junction  R.  Co.  v. 
Philadelphia,  88  Pa.  424;  Mt.  Pleasant 
V.  Baltimore  &  O.  R.  Co.,  138  Pa.  365; 
Allegheny  City  v.  Western  Pa.  R.  Co., 


1  New  Jersey.   Land  which  is  in  use  New  Jersey  rule,  be  assessed  for  street 
for  railroad  purposes  may,  under  the  improvementsto  the  extent  of  the  «pecia2 
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§  1452.    Special  Assessments  against  Railways  In  Streets.  —  It  is 
almost  uniformly  held  that  the  rails,  ties,  and  other  appliances  of 

138  Pa.  375;  Erie  v.  Piece  of  Land,  175  Pa.  365.   Itisalsotobenoted  that  "It 

Pa.  523;  Philadelphia  t;.  Philadelphia  &  is  settled  in  this  State  that  the  words 

R.  R.  Co.,  177  Pa.  292.   The  rule  is  the  'real  estate'  in  our  taxing  statutes  do 

same  whether  the  company  has  only  an  not  include  lands  or  appurtenances  es- 

easement,  or  has  the  fee  to  the  land  oo-  sential  and  necessary  to  the  exercise  of 

cupied  and  used  as  a  roadbed.  Junction  the  franchise  of  a  pubUc  corporation." 

R.  Co.  V.  Philadelphia,  88  Pa.  424.  Per  EVcin,  J.  in  Conoy  Tp.   v.  York 

When  the  property  is  not  susceptible  Haven  E.  P.  P.  Co.,  222  Pa.  319.    To 

of  any  benefit  from  the  improvement,  the  same  effect,  Coatesville  Gas  Co. 

e.  g.,  a  roadbed  from  a  street  improve-  v.  Chester  County,  97  Pa.  476;  Pitts- 

ment,  the  lenslature  cannot  aeclare  burgh's  Appeal,  123  Pa.  374;  Kcmring 

that  It  is  benefited.    The  courts  can  re-  Creek  Water  Co.  v.  Girton,  142  Pa.  92; 

view  such  a  legislative  declaration,  and  Northampton  County  v.  Easton  Pas- 

if  Uiere  be  no  benefit,  the  assessment  senger  R.  Co.,  148  Pa.  282;  Southern 

will  be  regarded  as  confiscation.    AUe-  Elect.  L.  &  P.  Co.  v,  Philadelphia,  191 

^eny  City  v.  Western  Pa.  R.  Co.,  138  Pa.  170;   St.  Mary's  Gas  Co.  v.  Elk 

Pa.  375.    But  the  paving  of  a  street  County,  191  Pa.  458;    Philadelphia  v. 

mav  be  a  benefit  to  a  passenger  depot.  Electric  Trac.  Co.,  208  Pa.  157;  Spring 

and  an  assessment  upon  the  depot  for  Brook  Water  Co.  v.  Kelly,  17  Pa.  Supo*. 

that  purpose  may  be  sustained.    Mt.  Ct.  347;   Philadelphia  v.  Philadelphia 

Pleasant  v.  Baltunore  &  O.  R.  Co.,  138  A  R.  R.  Co.,  38  Pa.  Super.  Ct.  529. 


henM  which  it  sustains.  New  Jersey  right  of  way  cannot  be  benefited  by 
R.  A  T.  Co.  V,  Elizabeth,  37  N.  J.  L.  laying  a  street  across  the  trades,  and 
330.  333;  Jersey  City  v.  New  Jersey  an  assessment  therefor  is  void.  New 
MidlandR.  Co^42N.  J.  L.  97;  Patei^  York  A  H.  R.  R.  Co.  v,  Morrisania, 
son&H.R.R.Co.t;.Pa88aic,54N.J.  L.  7  Hun  (N.  Y.),  652.  So,  too,  where 
340;  Erie  R.  Co.  v.  Paterson,  72  N.  J.  property  owners  objected  to  an  aasess- 
L.  83.  Index  —  New  Jersey,  In  the  ment  on  the  ^und  that  the  roadbed 
assessment  of  lands  so  circumstanced,  of  a  steam  railroad  which  lay  witiiin 
the  enhancement  of  the  market  value  the  area  of  assessment,  had  not  been 
is  not  the  proper  basis.  Morris  &  E.  R.  assessed,  the  court  declared  that  the 
Co.  V.  Jersey  City,  36  N.  J.  L.  56.  land  could  only  be  used  for  the  pur- 
The  b^iefit  to  the  property  for  its  poses  of  the  nulway;  that,  as  such,  no 
present  use  is  the  proper  basis  of  as-  benefit  whatever  was  derived  from 
sessment,  and  if  such  benefit  is  not  the  improvement;  and  therefore  that 
shown  to  exist,  the  assessment  cannot  the  omission  of  the  roadbed  was  not 
be  sustained.  New  Jersey  R.  &  T.  Co.  erroneous.  Matter  of  PubUc  Parks, 
V.  EHzabeth,  37  N.  J.  L.  330;  Erie  R.  47  Hun  (N.  Y.),  302.  In  a  late 
Co.  V.  Paterson,  72  N.  J.  L.  83;  New  case  where  a  strip  of  land  held  for 
York  Bay  R.  Co.  v.  Newark,  77  N.  J.  L.  roadbed  purposes  was  assessed,  the 
270;  72  Atl.  Rep.  455.  court  held  the  assessment  erroneous, 
New  York.  In  an  early  case  it  was  saying,  ''Its  value  for  the  purposes 
held  that  a  lot  owned  by  a  public  to  which  it  is  devoted  is  not  enhanced 
service  corporation,  e.  g.  a  water  com-  by  the  improvement,  for  which  reason 
pany,  is  not  liable  to  be  assessed  for  an  assessment  for  only  nominal  dam- 
benefit,  if,  by  the  terms  of  the  grant  ages  should  have  been  imposed." 
by  which  the  lot  is  held,  it  can  be  ap-  Matter  of  New  York  City,  127  N.  Y. 
propriated  only  to  a  specific  use,  and  App.  Div.  672. 

cannot  possibly  be  rendered  more  ad-  In  lUinoia,  a  State  in  which  "special 

vantageous  by  the  opening  of  a  street  assessments"     and     "special     taxes" 

or  square  in  its  neighborhood;    but  against  the  right  of  way  of  railroads 

the  company  may  be  assessed  for  bene-  have  been  many  times  sustained,  the 

fit  to  adjoining  grounds  not  thus  re-  court  held  that  a  special  assessment 

stricted.    Owners  of  Ground  v.  Albany,  for  street  pa\4ng  against  the  right  of 

15  Wend.   (N.  Y.)  374.     In  another  way  of  ^  railroad  was  not  suffiaently 

case,  the  court  hekl  that  a  railroad  sustained  by  the  evidence,  whid^  was 
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street  raQways  and  other  railroads^  which  are  constructed  in  and 
along  the  streets  of  a  municipality,  constitute  property  of  such  a 
nature  that  it  may  be,  and  usually  is,  benefited  by  the  paving  of  a 
street,  or  by  otherwise  improving  it;  and  that  the  legislature  may 
impose,  or  authorize  a  municipality  to  impose,  a  special  assessment 
upon  such  railways  for  the  cost  of  the  improvement*  But  in  keep- 
too  vague  and  speculative.  River 
Forest  V,  Chicago  A  N.  W.  R.  Co.,  197 
ni.  344.  The  facts  were  that  two 
streets  had  been  paved,  one  of  which 
crossed,  while  the  other  ran  parallel, 
to  the  ndlroad  tracks.  The  court  made 
a  distinction  between  the  land  used  for 
right  of  way  only,  and  that  used  for 
depot  grounds.  WtUcirif  J.,  said:  "It 
must  be  borne  in  mind  that  railroad 
right  of  way  cannot  be  put  upon  the 
market  by  a  railroad  company  for 
general  bumness  purposes,  as  can 
private  property.  Circumstances  may 
arise  under  which  r^dlroad  right  of  way 
can  be  said  to  be  benefited  oy  a  local 
improvement,  but  as  a  general  rule  it 
cannot  be.  Here,  however,  the  ques- 
tion whether  this  right  of  way  will  be 
benefited  is  purely  one  of  fact." 

loioa,  'In  this  State  the  decisions 
do  not  appear  to  enunciate  any  definite 
^neral  rule.  In  Burlington  &  M.  R.  R. 
Co.  V.  Spearman.  12  Iowil  112,  the 
company  was  held  liable  for  a  side- 
walk assessment  against  its  depot 
nounds.  In  Muscatine  v.  Chicago, 
R.  I.  A  P.  R.  Co.,  79  Iowa,  645,  a  grad- 
ing assessment  against  the  right  of 
way  impears  to  have  been  sustained, 
Beck,  J.,  saying,  "The  defendant,  the 
perpetual  possessor  of  the  land,  is  the 
owner  who  must  respond  to  all  de- 
mands made  in  the  exercise  of  the  au- 
thority of  taxation."  But  on  a  second 
sppeaJ  in  the  same  case  (Muscatine  v. 
ChicagOi  R.  I.  &  P.  R.  Co.,  88  Iowa. 
291),  a  judgment  in  favor  of  the  railroad 
company  was  sustained  as  to  part  of 
the  roadbed  in  which  the  company 
had  an  easement  only,  and  it  was  held 
that  the  company  was  not  liable  for 
the  assessment.  This  decision  appears 
to  have  been  made  upon  the  groimd 
that  the  company  did  not  own  the  fee, 
but  only  haa  an  easement,  RMnson, 
C.  J.,  saying,  "The  charter  of  the 
plaintiff  (city)  authorizes  it  to  require 
the  owner  of  the  lots  adjacent  to  the 
land  to  pave  it  and  not  the  owner  of  a 
mere  easement  in  the  lots."  Chicago, 
R.  I.  &  P.  R.  Co.  V,  Ottumwa,  112 
Iowa,  300,  was  a  suit  to  enjoin  the  col- 


lection of  a  paving  and  curbing  i 

ment  against  the  lessee's  interest  in  a 
right  of  way  in  which  the  lessor  com- 
pany only  had  an  easement.  The 
statute  authorized  an  assessment 
against  "lots  and  parcels  of  land  front- 
ing on  the  highway."  The  court  dis- 
tinguished the  earlier  cases  and  held 
that  the  statute  only  authorized  a  levy 
on  lots,  and  not  on  a  mere  easement 
therein.  It  supported  this  view  by 
saying  that  the  municipal  authorities 
could  not  sell  a  fraction  of  an  easement. 
The  court  was  also  inclined  to  hold 
that  there  could  be  no  benefit  to  the 
right  of  wa^  from  the  paving  of  the 
street,  but  it  declined  to  express  any 
decided  opinion  on  that  point.  In 
Minneapolis  &  St.  L.  R.  Co.  v.  Un- 
quist,  119  Iowa,  144,  the  court  con- 
strued the  pleadings  and  judgment  as 
showing  that  the  railroad  company 
owned  the  fee  of  the  roadbed,  and  held 
that  the  roadbed  might  be  assessed  as 
"property  abutting/'  Oskaloosa  v. 
Oskaloosa  Traction  &  T.  Co.,  141  Iowa, 
236;  119  N.W.  Rep.  736,  was  an  action 
by  the  city,  pursuant  to  statute,  to  re- 
cover from  a  street  railway  company 
the  cost  of  paving.  The  riuit  to  a  re- 
covery was  denied  under  the  peculiar 
facts  of  the  case.  McClain^  J.,  said,  witJ^ 
reference  to  the  general  rule,  "Neither 
steam  railway  companies  nor  street 
railway  companies  enjoying  easements 
in  a  street  are  assessable  as  abutting 
property  owners  for  the  improvement 
of  tne  street." 

»  Appeal  of  North  Beach  A  M.  St. 
R.  Co^  32  Cal.  499;  New  Haven  v. 
Fair  Haven  &  W.  R.  Co.,  38  Conn. 
422;  Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  75  Conn.  442;  Chicago  v. 
Baer,  41  HI.  306;  Parmelee  v.  Chicago, 
60  111.  267:  Chicago  City  R.  Co.  v.  Chi- 
cago, 90  ni.  573;  Kuehner  v.  Freeport, 
143  111.  92;  Lightner  v.  Peoria,  150  111. 
80;  Freeport  St.  R.  Co.  t;.  Freeport,  151 
lU.  451;  Rich  v.  Chicago,  152  HI.  18, 
36;  Billings  v,  Chicago,  167  HI.  337; 
Cicero  &  P.  St.  R.  Co.  v.  Chicago,  176 
111.  501 ;  Lake  St.  El.  R.  Co.  v.  Chicago, 
183  m.  75  (elevated  railroad);  South 
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ing  with  the  principle  which  requires  the  power  of  taxation  to  be 
expressly  del^ated,  a  special  assessment  against  the  tracks  and 


Chicago  Citv  R.  Co.  v,  Chicago,  196 
lU.  490;  Shieveport  v.  Presoott,  51 
La.  An.  1895;  Shreveport  v,  Shreve- 
port  aty  R.  Co.,  104  La.  260:  Lin- 
coln St.  R.  Co.  V,  lincohi,  61  Neb.  109; 
Troy  A  L.  R.  Co.  v.  Kane,  9  Hun 
(N.  Y.).  506,  aff'd  on  other  grounds, 
72  N.  Y.  614. 

A  paoing  assessment  upon  the  prop- 
erty of  a  railway  company  suBtamed; 
and  it  was  held  mat  the  special  remedy 
bv  lien  and  foreclosure  was  not  ex- 
clusive, and  that  an  action  of  debt 
would  lie  to  recover  the  assessment. 
It  was  also  held  that  the  company  was 
estopped  by  its  conduct  in  seeing  the 
pavmg  done  without  objection,  to  set 
up  that  its  charter  required  it  to  pave 
the  road  covered  by  the  track  at  its 
own  expense.  New  Haven  v.  Fair 
Haven  i  W.  R.  Co.,  38  Conn.  422; 
followed  in  Columbus  v.  Street  R.  R. 
Co..  45  Ohio  St.  98;  supra,  §  1141,  note. 

A  stipulation  of  an  ordinance  ex- 
tendine  a  street  railway  franchise, 
which  had  been  accepted  by  the  com- 
pany and  which  required  it  to  grade, 
pave,  and  otherwise  improve  the  part 
of  a  street  occupied  by  its  tracks  at  the 
time  and  in  the  manner  adopted  by  the 
dtv  for  the  rest  of  the  street,  has  been 
hcJd  to  be  a  contract  fixing  the  equiv- 
alent for  special  assessments  for  these 
purposes  and  precluding  further  as- 
sessments therefor.  West  Chicago  R. 
Co.  t;.  Chicago,  178  HI.  339.  See  also 
Chicago  t;.  Sheldon,  9  WaU.  (U.  S.)  50. 
But  a  mere  stipulation  in  such  an  ordi- 
nance by  whidi  the  company  was  re- 
quired to  ''restore"  the  streets  is  not 
sufficient  to  fix  such  an  equivalent,  or 
to  import  such  a  contract.  Lake  St. 
El.  R.  Co.  V.  Chicago,  183  Bl.  75,  80. 
A  street  railwajr  company,  although 
it  is  bound  by  its  franchise  to  pave 
at  its  ovm  cost  the  space  between 
tracks  in  streets  in  which  its  rails  are 
laid,  cannot  be  assessed  for  paving  a 
street  in  whidi  it  has  a  franchise,  but 
in  which  it  has  not  laid  any  rails. 
Harris  v,  Macomb,  213  111.  47.  In 
People  V.  Gilon,  126  N.  Y.  147,  Ruger, 
C.  J.,  said:  ''It  cannot  be  said,  we 
think,  as  a  matter  of  course,  that  street 
railroads  are  benefited  by  repavement 
of  the  streets  through  wnich  they  are 
laid,  and  if  they  are  not  so,  in  fact,  it 
would  be  contrary  to  the  general  policy 


of  the  law  to  tax  them  with  the  ex- 
pense of  such  improvements.  It  is  the 
general  custom  of  municipal  corpora- 
tions, in  granting  privileges  to  railroad 
companies  to  occupy  streets,  to  im- 
pose terms  as  a  condition  to  the  exer- 
cise of  such  rights,  and  such  conditions 
are,  undoubtedly,  lawful,  and  may  be 
enforced  in  some  form  for  the  benefit 
of  municipal  corporations  making  such 
grants.  These  conditions  frequently 
refer  to  repairs  upon  the  streets  or  con- 
tributions to  the  public  treasury  in  lieu 
thereof,  and  when  imposed  usually 
define  the  right  of  the  corporation  to 
levy  taxes,  and  the  limits  of  the  lia- 
bility of  the  railroad  corporation  to 
pay  them." 

New  York.  In  this  State,  the  con- 
struction of  statutes  under  which  it  is 
sou^t  to  subject  street  railways  to 
special  assessment  is  affected,  and  to  a 
certain  extent  controlled,  by  the  fact 
that  the  property  of  the  railway  com- 
pany in  the  streets  derives  its  value  to 
a  great  extent  from  the  exercise  of  the 
franchise  or  right  to  use  the  street. 
See  remarks  of  Vann,  J.,  in  People  v. 
Tax  Commiaaioners,  174  N.  Y.  417, 
441,  where  he  says  that  the  tangible 
properties  in  the  streets  of  street  rail- 
ws^  companies  "have  no  assessable 
value  worthy  of  notice,  except  through 
the  actual  and  constant  use  made  of 
them  as  incidental  to  the  special  fran- 
chises. The  value  of  either  resides  in 
the  union  of  both,  and  can  be  practi- 
cally ascertained  only  by  treating 
them  as  a  unit."  By  reason  of  this 
characteristic,  it  was  held  in  Matter 
of  Anthony  Avenue,  46  N.  Y.  Misc. 
525,  aff'd  on  opinion  below,  124  N.  Y. 
App.  Div.  940,  that  in  a  proceeding  to 
widen  a  street,  inasmuch  as  the  tangi- 
ble right  to  maintain  and  operate  a 
street  railway  or  other  public  utility  in 
the  street  is  precisely  of  the  same  value 
whether  the  street  be  wide  or  narrow, 
and  is  from  its  nature  incapable  of  a 
direct  enhancement  in  vaJue  as  a  re- 
sult of  the  improvement,  and  as  its 
value  cannot  be  ascertained  with  rea- 
sonable exactness  because  it  is  only  a 
fraction  of  a  system,  the  company 
operating  the  railway  or  other  public 
utility  is  not  subject  to  assessment  for 
benefit. 
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other  appliances  of  a  street  railway  must  be  authorized  by  lan- 
guage appropriate  to  include  property  of  that  nature;  and  audiority 
conferred  by  statute  to  levy  a  special  assessment  for  the  improve- 
ment of  the  street  upon  the  lots  and  property  abutting  on  the  street, 
has  been  held  not  sufficient  to  support  an  assessment  against  a 
street  railway.* 

§  1453.  Special  ABBessments;  PerBonal  Liability  of  Property 
Owner.  —  That  the  owner  of  property  against  which  a  special  as- 
sessment is  made  for  benefits  resulting  from  an  improvement  may 
be  personally  charged  with  liability  for  the  assessment  appears  to  have 
been  assumed  in  a  number  of  cases  in  which  judgment  was  rendered 
against  the  property  owner  without  any  discussion  as  to  the  l^islar 
tive  power.^  In  other  cases,  however,  some  courts  have  expressly 
sustained  the  power  of  the  l^islature  to  declare  by  statute  that  the 
owner  of  property  shall  be  personally  liable  for  the  amount  of  the 
assessment,  or  for  any  deficiency  which  may  result  upon  a  sale  of 
the  property.'  But  a  remedy  by  personal  judgment  against  the 
property  owner  must  be  expressly  conferred  and  will  not  be  implied 
from  authority  to  impose  a  special  assessment.^    But  in  a  niunber 

>  South  Park  Comers  v.  Chicago,  Muscatine  v.  Chicago,  R.  I.  &  P.  R. 
B.  A  Q.  R.  Co..  107  lU.  105  ("abut-  Co.,  79  Iowa,  645,  651:  Farwell  v, 
ting^O;  MaysviUe  v.  Maysville  St.  R.  Des  Moines  Brick  Mfg.  Co.,  97  Iowa, 
&,  T.  Co.,  128  Ky.  673  (lots  m  each  286;  Dewejr  v.  Des  Moines,  101  Iowa, 
square  in  proportion  to  area);  Boehme  416;  Dashiell  v,  Baltimore,  45  Md. 
V.  Monroe,  106  Mich.  401;  King  v.  615;  Gould  t;.  Baltbnore,  58  Md.  46; 
Duryea,  45  N.  J.  L.  258;  Dean  v.  s.  c.  59  Md.  378;  Handy  v,  Collins,  60 
Paterson,  67  N.  J.  L.  199  (land  and  Md.  229;  Moale  v.  Baltimore,  61  Md. 
real  estate  bordering  on  street);  O'Reil-  224,  236;  Ithaca  v.  Babcock,  72  N.  Y. 
ley  V,  Kingston.  114  N.  Y.  439  (proviso  App.  Div.  260;  Allen  ».  Drew.  44  Vt. 
that  no  part  ot  expense  should  be  ''as-  174;  Evans  v,  Shaip,  29  Wis.  564. 
sessed  upon  any  lands  not  bordering  Index  —  Perstmal  lAabUiiy, 
on  or  touching  said  street");  People  *  Atchisoxi,  T.  &  S.  F.  R.  Co.  v. 
V.  Gilon,  126  N.  Y.  147,  reVg  58  Hun,  Peterson,  5  Kan.  App.  103:  New  York, 
76  ("owners  or  occupants  of  all  houses  L.  E.  &  W.  R.  Co.  v.  Dunkirk,  65  Hun 
and  lots  mtended  to  be  benefited  (N.  Y.),  494,  501,  affd  143  N.  Y.  659; 
thereby") ;  Seattle  v.  Seattle  Elect.  Co.,  Hill  v.  Hi^on,  5  Ohio  St.  243;  Gest  t;. 
48  Wash.  599  (lots,  blocks,  or  parcels  Cincinnati,  26  Ohio  St.  275;  Davis  v. 
of  lands  that  may  be  benefited);  In  re  Cindnnati,  36  Ohio  St.  24;  Centre  St., 
Third,  etc.  Avenues,  49  Wash.  109,  In  re  Vacation,  115  Pa.  247;  Vacation 
119;  Oshkosh  City  R.  Co.  v.  Wmnebago  of  Howard  Street,  142  Pa.  601;  Prank- 
County,  89  Wis.  435  flots  fronting  or  lin  v.  Hancock,  204  Pa.  110;  Storrie 
abutting  on  street).  Street  railway  v.  Cortes,  90  Tex.  283;  Bennison  v. 
held  not  to  be  "real  estate"  within  the  Galveston,  18  Tex.  Civ.  App.  20. 
meaning  of  a  statute  authorizing  spe-  *  State  v.  ^tna  Life  Ins.  Co.,  117 
dal  assessments  for  street  paving.  Ind.  251;  Leeds  v.  Defrees,  157  Ind. 
Stete  V.  Ramsey  County  Dist.  Ct.,  31  392;  Barber  Asphalt  Pav.  Co.  v.  Watt, 
Minn.  354-  51   La.   An.    1345,    1354;    Moody  v. 

*  Waterbury  v.  Schmitz,  58  Conn. '  Chadwick,  52  La.  An.  1888;  Mogg 
522;  Hazzard  v,  Heacock,  39  Ind.  172;  c;.  Hall,  83  Mich.  576;  McKeesport 
Risdon  v.  Shank,  37  Iowa,  82;  Bur-  v,  Mdler,  147  Pa.  532;  Philadelphia  v, 
lington  t;.  Quick,  47  Iowa,  222,  226;  Merklee,    159   Pa.   515;    Franklin  v. 
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of  jurisdictions  it  has  been  held  that  personal  liability  on  the  part 
of  the  owner  is  inconsistent  with  the  theory  of  benefits  upon  which 
special  assessments  are  founded;  that  benefit  to  the  property  neces- 
sarily implies  that  liability  shall  be  limited  to  the  property;  and 
that  no  personal  responsibility  can  rest  upon  the  owner.  It  is  also 
to  be  observed  that  in  some  of  these  jurisdictions  the  court  has 
said  that  if  the  owner  be  made  personally  liable  for  the  assessment, 
such  liability  is  inconsistent  with  constitutional  provisions  requir- 
ing taxation  to  be  equal  and  uniform,  because  if  ^e  tax  be  exacted 
from  the  owner  in  person  it  may  result  in  a  contribution  by  him  in 
excess  of  the  value  of  the  property,  thus  selecting  certain  individual 
members  of  the  community  and  imposing  a  tax  upon  them  without 
subjecting  other  individual  members  of  the  conmiunity  to  contrib- 
ute to  the  same  tax  upon  the  principle  of  uniformity  and  equality 
which  is  required  by  some  Constitutions.^ 


Hancock.  204  Pa.  110;  Harriott  Ave., 
24  Pa.  Super.  Ct.  597,  600.  See  also 
Wolf  t;.  Philadelphia,  105  Pa.  25. 

In  TexaSj  a  provision  not  simply 
that  suit  might  be  brought  to  enforce 
or  foreclose  the  lien,  which  might  be 
done  by  sale,  but  that  the  assessment 
might  oe  collected  and  suit  brought 
for  the  "recovery"  of  the  "amount 
due"  "against  the  owner,"  was  held  to 
mean  tlmt  the  city  was  entitled  to 
maintain  a  suit  for  the  recovery  of 
a  personal  judmient.  Lovenberg  v. 
Galveston,  17  Tex.  Civ.  App.  162; 
distinguishing  Galveston  v.  Heard,  54 
Tex.  420,  where  a  sidewalk  was  con- 
structed   under    a    statute 


that  the  cost  should  be  defrayed  by 
the  owners  of  fronting  lots,  to  be  col- 
lected by  the  sale  of  the  lots  as  pro- 
vided by  ordinance,  and  the  ordinance 
provided  merely  for  suits  to  enforce 
the  liens  by  sale  of  the  property,  no 
provision  being  made  for  any  other 
mode  of  collection. 

In  Ivanhoe  v.  Enterprise,  29  Oreg. 
245,  the  court  said  it  was  doubtful 
whether  a  statute  creating  or  author- 
izing a  personal  liability  against  a 
property  owner  for  local  improve- 
ments could  be  upheld  on  constitu- 
tional grounds,  but  it  was  clear  that, 
in  the  absence  of  express  legislative 
authority,  personal  judgment  could 
not  be  oDtamed  against  the  property 
owner;  and  general  power  to  levy  and 
collect  taxes  for  cit3r  purposes  was  not 
sufficient  to  authorize  a  municipality 
to  recover  a  personal  judgment.   Stat- 


ute construed  as  not  imposing  any  per- 
sonal liability.  Creighton  v,  Manson, 
27  Cal.  613;  Brown  v.  Joliet,  22  111. 
123;  Mix  v.  Ross,  67  111.  121.  In 
Cony  V.  Gaynor,  21  Ohio  St.  277,  it  waa 
held  that  personal  liability  under  the 
statute  was  confined  to  the  person  who 
owned  the  property  at  the  time  when 
the  assessment  was  imposed.  In 
Davis  v.  Cincinnati,  36  Ohio  St.  24, 
the  court  declared  that  the  liabiUty 
was  stattUory  only,  and  that  the  lessee 
of  the  premises  was  not  liable  to  the 
dty,  although  he  might  have  cove- 
nanted with  the  owner  to  pay  all  assess- 
ments. In  Michigan,  it  has  been  held 
that  a  statute  authorizing  a  reassess- 
ment cannot  impose  personal  liability 
upon  the  owner,  if  the  ovmer  was  not 
personally  responsible  under  the  orig- 
mal  assessment.  Such  a  statute  was 
said  to  be  retrospective  legj^tion 
and  unoonstitutionsd.  Mogg  t;.  Hall, 
83  Mich.  576;  Grand  Rap^  v.  Lake 
Shore  &  M.  S.  R.  Co.,  130  Mich.  238. 
An  offer  by  a  non-resident  in  his  peti- 
tion for  the  cancellation  of  paving  as- 
sessments to  pay  "any  and  idl  legal  as- 
sessments of  tajces  for  city  and  other 
purposes"  upon  his  land,  justifies  a 
personal  judgment  against  him  for  the 
amount  found  to  be  legally  due,  regard- 
less of  any  statute  providing  for  a 
personal  habilitv.  Farwell  v.  Des 
Moipes  Brick  Mfg.  Co.,  97  Iowa,  286. 
1  Taylor  v.  Pahner,  31  Cal.  240; 
Beaudry  w.  Valdez,  32  Cal.  269;  Guerin 
V.  Reese,  33  Cal.  292:  Gaffney  v. 
Gough,  36  Cal.  104;  Coniff  v.  Hastuigjs, 
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§  1454  (800).  Assent  of  Abutters,  when  required,  is  jurisdictional. 
—  Where  the  potver  to  pave  or  to  improve  depends  absolutely  upon 
the  assent  or  petition  of  a  given  number  or  proportion  of  the  proprie- 
tors to  be  affected^  this  fact  is  jurisdictional,  and  the  finding  of  the 
city  authorities  or  council  that  the  requisite  number  had  assented 
or  petitioned  is  not,  in  the  absence  of  legislative  provision  to  that 
effect,  conclusive;  the  want  of  such  assent  makes  the  whole  pro- 
ceeding void,  and  the  non-assent  may  be  shown,  in  the  absence  of 
estoppel,  as  a  defence  to  an  action  to  collect  the  assessment,^  or  may, 

36  Cal.  292;  Randolph  v,  Bayne,  44  Wood  v.  Brady,  150  U.  S.  18.  23.  Per- 
Cal.  366;  GiUis  v,  Cleveland,  87  Cal.  sonal  liability  of  a  non-resident  of  a  city 
214,  217;  Manning  v.  Den,  90  Cal.  for  an  assessment  rests  upon  the  same 
610;  Santa  Cruz  Rock  Pav.  Co.  v.  ground  as  a  judgment  against  him; 
Bowie,  104  Cal.  286,  288;  \^lliams  and  the  State  has  no  power  to  enact  a 
V.  RoweU,  145  Cal.  259,  261 ;  Craw  v.  statute  authorizing  an  assessment  upon 
Tolono,  96  lU.  255;  People  v.  Drags-  real  estate  for  a  local  improvement  and 
tran,  100  111.  286;  McLean  County  v.  imposing  upon  its  owner,  a  non-resi- 
Bloomington,  106  Vl,  209,  215;  Demp-  dent  of  the  State,  a  personal  liability 
ster  V.  People,  158  HI.  36;  Illinois  to  pay  such  assessment.  Dewey  v. 
Cent.  R.  Co.  v.  People,  161  111.  244;  Des  Moines,  173  U.  S.  193,  202,  reVg 
Illinois  Cent.  R.  Co.  v.  People,  170  101  Iowa,  416.  Mr.  Justice  Peckham 
111.  224,  232;  Hoover  v.  People,  171  said:  "The  State  may  provide  for  the 
HI.  182, 185;  Hudson  t;.  People,  188  HI.  sale  of  the  property  upon  which  the 
103,  105;  Lemont  v.  Jenkis,  197  HI.  assessment  is  laid,  but  it  cannot  under 
363;  Gage  v.  Chica^,  225  111.  218,  any  guise  or  pretence  proceed  farther 
222;  Meyer  v.  Covington,  103  Ky.  and  impose  a  personal  liability  upon  a 
546;  Pfamnger  v.  Kremer,  115  Ky.  non-resident  to  pay  the  assessment  or 
498,  505;  Orth  v.  Park,  117  Ky.  779,  any  part  of  it.  To  enforce  an  assess- 
791;  Macon  v.  Patty,  57  Miss.  378,  ment  of  such  a  nature  agcdnst  a  non- 
386;  Neenan  v.  Smith,  50  Mo.  525  resident j  so  far  as  his  personal  respon- 
(overruling  St.  Louis  v.  Clemens,  36  sibility  is  concerned,  would  amoimt  to 
Mo.  467);  St.  Louis  v.  Allen,  53  Mo.  the  toking  of  property  without  due 
44:  Carlin  v.  Cavender,  56  Mo.  286;  process  of  law,  ana  would  be  a  viola- 
Seibert  v,  Copp,  62  Mo.  182,  187;  tion  of  the  Federal  Constitution." 
Louisiana  v.  Miller,  66  Mo.  467;  »  Zeider  t>.  Hopkins,  117  U.  S.  683, 
Clinton  ».  Henry  County,  115  Mo.  Ogden  City  ».  Armstrong,  168  U.  S. 
557,  569;  Pleasant  Hill  &.  Dasher,  120  224,  235,  quoting  text;  liebman  t; 
Mo.  675,  680;  State  v.  Angert,  .127  San  Francisco,  24  Fed.  Rep.  705 
Mo.  456;  Moberl^  &.  Hogan,  131  Mo.  NfiUer  v.  Mobile  (injunction),  47  Ala! 
19,  26;  Heman  Const.  Co.  ».  Loevy,  163;  James  t>.  Pine  Bluff,  49  Ark.  199; 
179  Mo.  455,  471;  McGuire  v.  Brock-  Burnett  v,  Sacramento,  12  Cal.  76; 
man,  58  Mo.  App.  307;  Raleigh  v.  Turrill  w.  Grattan,  52  Cal.  97;  Dyer 
Peace,  110  N.  Car.  32,  46  (distinguish-  v.  Miller,  58  Cal.  585;  Mulligan  v. 
ing  Yopp  V.  Wihnington,  71  N.  Car.  Smith,  59  Cal.  206;  Gately  v.  Levis- 
76):  Asbeny  v.  Roanoke,  91  Va.  562;  ton,  63  Cal.  365;  Kahn  v.  San  Fran- 
Richmond  V.  Williams,  102  Va.  733,  cisco.  79  Cal.  388;  Keese  v.  Denver, 
741.  See  also  Barber  Asphalt  Pav.  10  Colo.  112,  quoting  text;  Blooming- 
Co.  t;.  Watt,  51  La.  An.  1345,  1354;  ton  v.  Reeves,  177  iB.  161;  Patterson 
Ivanhoe  v.  Enterprise,  29  Oreg.  245,  v,  Macomb,  179  HI.  163;  Whaples  v. 
247;  Green  v.  Ward,  82  Va.  324.  In-  Waukegan,  179  HI.  310;  Hammond  v, 
dex — Personal  Liability,  The  question  Leavit,  181  111.  416;  Taylor  v,  Bloom- 
whether  there  can  be  a  remedy  in  ington,  186  111.  497;  Vennum  v.  Mil- 
persanam  under  the  Constitution  and  ford.  202  HI.  423,  425;  Brookfield  v, 
statutes  of  a  State  is  for  the  determi-  Sterling,  214  III.  100;  Kyle  v.  Malin, 
nation  of  the  courts  of  the  State,  and  8  Ind.  34;  Delphi  v,  Evans,  36  Ind. 
their  determination  will  be  accepted  90;  Moberry  v,  Jeffersonville,  38  Ind. 
and  followed  by  the  Federal  courts.  198;  Forsyth  v,  Kreuter,  100  Ind.  27; 
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it  has  been  held,  be  made,  in  eases  proper  for  equitable  relief,  the 
basis  for  a  bill  in  equity  to  restrain  a  sale  of  the  owners*  property 

Ely  V,  Morgan  County,  112  Ind.  361;  People  v.  Rochester,  21  Barb.  (N.  Y.) 
Burns  v.  Baxter,  25  Ind.  App.  536;  656;  Swift  v,  WiUiamsburg,  24  Barb. 
Hacer  ».  Burlington,  42  Iowa,  661;  (N.  Y.)  427;  Sharp  v.  Spear,  4  Hill 
Richman  v.  Muscatine  County,  70  (N.  Y.),  76;  Sharp  v.  Johnson,  4  Hill 
Iowa,  627;  Farraher  v.  Keokuk,  111  (N.  Y.),  92:  Litchfield  v.  Vernon,  41 
Iowa,  310;  Welsford  v.  Weidlein,  23  N.  Y.  123,  distinguished;  Sharp,  In  re. 
Kan.  601,  citing  text;  Shaffer  v.  Weech,  56  N.  Y.  257:  Matter  of  Banta,  60 
34  Kan.  595;  Wyandotte  County  v.  N.  Y.  165;  Kieman,  In  re,  62  N.  Y. 
Barker,  45  Kan.  699  (injunction);  457:  Boyle  v.  Brooklyn,  71  N.  Y.  1 
SteinmuUer  v.  Kansas  City,  3  Kan.  (bill  to  vacate  assessment  as  a  cloud 
App.  45;  Louisville  v.  Hyatt,  2  B.  Mon.  on  title);  People  v.  Brooklvn,  71  N.  Y. 
(Ky.)  177;  Covington  v.  Cas^,  3  495  (certiorari);  Matter  of  (Wvey,  77 
Bush  (Ky.),  698;  Lexington  v.  Head-  N.  Y.  523;  Matter  of  Smith,  99  N.  Y. 
ley,  5  Bush  (Ky.),  508;  McGuinn  v.  424;  Jex  ».  New  York  City,  103  N.  Y. 
Peri,  16  La.  An.  326;  Royal  Street,  In  536;  Miller  v.  Amsterdam,  149  N.  Y. 
re,  16  La.  An.  393;  McKee  v.  Brown,  288,  quoting  text;  Corry  v.  Gaynor, 
23  La.  An.  306;  Daniel  v.  New  Oi^  22  Ohio  St.  584;  Hays  v.  Cincinnati, 
leans,  26  La.  An.  1;  Barber  Asphalt  62  Ohio  St.  116;  Smith  v.  Minto,  30 
Pav.  Co.  V.  Watt,  51  La.  An.  1345, 1352;  Greg.  351.  citing  text;  Allen  v.  Port- 
Kidson  v.  Bangor,  99  Me.  139,  146  land,  35  C>re.  420,  quoting  text;  Pitts- 
(oollateral  attack),  citing  text;  Hender-  burdi  v.  Walter,  69  Pa.  365;  Dancer 
son  V,  Baltimore,  8  Md.  352:  Holland  v.  Mannmgton,  50  W.  Va.  322;  Wells 
V.  Baltimore,  11  Md.  186:  Bouldin  v,  v.  Bumham,  20  Wis.  112;  State  v. 
Baltunore,  15  Md.  18:  Baltimore  v.  Nelson,  57  Wis.  147. 
Eschbach,  18  Md.  276;  Henry  v.  In  the  absence  of  a  constitutional 
Thomas,  119  Mass.  583;  Auditor  restriction,  the  power  of  the  legislature 
General  v,  Fisher,  84  Mich.  128.  citing  to  authorize  a  street  or  other  improvo- 
text:  Collins  t;.  Grand  Rapios,  108  ment  at  the  cost  of  the  property  own- 
Mien.  675;  St.  Louis  v.  Clemmens,  36  ers  without  any  petition  of  the  prop- 
Mo.  467;  Jefferson  Co.  v.  Cowan,  54  erty  owners  is  plenary.  Londoner  r. 
Mo.  234;  Zimmerman  v.  Snouden,  88  Denver,  210  U.  S.  373,  rev'g  33  Colo. 
Mo.  218;  Louisville  v.  Hyatt,  2  B.  104;  Givens  v.  Chicago,  186  111.  399; 
Mon.  117;  Von  Steen  v.  B^trice,  36  Googin  v,  Lewiston,  103  Me.  119; 
Neb.  421;  State  v.  Birkhauser,  37  Dennison  v.  Kansas  City,  95  Mo.  416; 
Neb.  521;  Harmon  v,  Omaha,  53  Neb.  Farrar  v.  St.  Louis,  80  Mo.  379.  When 
164,  167;  Leavitt  v.  Bell,  55  Neb.  57,  the  petition  limits  the  assessment  to 
63;  Grant  v.  Bartholomew,  58  Neb.  a  certain  rate  per  running  foot,  the 
839,  841;  Henderson  t;.  South  Omaha,  property  owners  cannot  be  assessed  in 
60  Neb.  125;  Batty  v,  Hastings,  63  excess  of  the  amoimt  so  limited.  Bar- 
Neb.  26:  Orr  v.  Omaha  (Neb.),  90  ber  Asphalt  Pav.  Co.  v.  Watt,  51  La. 
N.  W.  Kep.  301;  Portsmouth  Sav.  An.  1345.  Where  a  petition  has  been 
Bank  ».  Omaha,  67  Neb.  50;  McCaf-  presented  and  acted  on  with  reference 
frey  v.  Omaha.  72  Neb.  583;  Omaha  to  an  established  grade,  the  city  can 
V.  Gsanter  (Neb.),  93  N.  W.  Rep.  407;  only  change  the  grade  thereafter  by  re- 
Morse  V,  Omaha,  67  Neb.  426  (in-  pesuing  the  ordinance,  and  permitting 
junction),  quoting  text;  South  Omaha  the  commencement  ot  a  new  proceed- 
V.  Tighe,  67  Neb.  572;  Jones  v.  South  ing  by  petition.  Whaples  v.  Wauke- 
Omaha  (Neb.),  94  N.  W.  Rep.  957;  gan,  179  111.  310.  In  order  to  justify 
Roswell  V.  Dominice,  9  N.  Mex.  62^  an  assessment  the  work  must  be  done 
citing  text;  Camden  v.  Mulford,  26  in  accordance  with  the  petition.  Hutch- 
N.  J.  L.  49;  Carron  v,  Martin,  26  inson  v.  Omaha,  52  Neb.  345. 
N.  J.  L.  594;  State  v,  Elizabeth,  30  Signing  the  petition.  It  ia  not  neces- 
N.  J.  L.  176;  Woodruff  v.  Elizabeth,  sary  that  all  the  petitioners  for  a 
30  N.  J.  L.  176;  State  v.  Hand,  31  municipal  improvement  should  sign 
N.  J.  L.  547;  State  v.  Orange,  32  N.  J.  the  same  petition.  Campbell  v.  Park, 
L.  49;  Agens  v.  Newark,  37  N.  J.  L.  32  Ohio  St.  544.  Sianaiure  by  agent. 
415,  nsv'g  s.  c.  35  N.  J.  L.  168;  App  See  Los  Angeles  Lighting  Co.  v.  Los 
V.  Stockton,  61  N.  J.  L.  520,  citing  text;  Angeles,  106  Cal.  156,  161;   Tibbetta 


Digitized  by  V:rOOQlC 


§1454 


SPECIAL  ASSESSBiENTS 


2597 


to  pay  it.^    Accordingly,  where  a  charter  provided  that  "the  city 
council  should  have  full  power  to  procure  aU  streets  to  be  improved 


V,  West  &  S.  T.  R.  Co.,  153  lU.  147; 
McVey  v.  DanviUe,  188  lU.  428; 
Gleaaon  v.  Bamett  (Ky.),  61  S.  W. 
Rep.  20;  Allen  t>.  Portland,  35  Oreg. 
420.  Signature  by  one  of  two  partners. 
See  Earl  v.  Morrilton,  70  Ark.- 211. 
Signature  by  corporation.  See  Day  v, 
Fairview,  62  N.  J.  L.  621.  Lessee  in 
possession  under  lease  for  ninety-nine 
years  renewable  forever,  held  to  be 
owner  of  property  and  proper  person 
to  fflgn  petition.  St.  Bemutl  v, 
Kemper,  60  Ohio  St.  244.  See  also 
Baltimore  v,  Boyd,  64  Md.  10,  where 
the  lessee  was  by  statute  made  the 
.ovmer  for  the  piupose  of  a  petition  for 
street  improvements.  Where  some  of 
the  property  owners  inserted  a  condi- 
tion before  signature  ^Hhat  grade  is 
satisfactory  and  trees  are  not  mo- 
lested," it  was  held  that  the  condv- 
tional  siqnatwres  must  he  reeded  and 
only  unconditional  signatures  con- 
sidered. Von  Steen  v.  Beatrice,  36 
Neb.  421,  429. 

The  case  of  Pittsburgh  v.  Walter,  69 
Pa.  365,  holds  that  where  the  ri^t  of 
the  city  to  collect  the  assessment  is  put 
in  issue  by  a  general  denial,  the  onus 
is  on  the  city  to  prove  everything  neces- 
sary to  support  the  assessment,  in- 
cluding the  fact  of  the  application  by 
the  requisite  number  of  lot-owners,  as 
such  application  is  jurisdictional. 
Ante,  §  792,  and  note.  Same  point  as 
to  opening  streets.  Zeigler  v,  Hopkins, 
117  U.  S.  683,  noted  anU,  §  1041,  note. 
Lewis  Em.  Dom.  chap.  xiv.  §§  342-362, 
is  devoted  to  the  consideration  of  the 
Petition,  its  necessity  and  requisites, 
and  the  numerous  cases  on  this  sub- 
ject are  industriously  collected.  Mills 
Em,  Dom.  chap.  xxx.  Proceedings 
void  from  insufficient  signature  may 
be  cured  by  a  curative  statute.  Not- 
tage  V,  Portland,  35  Or.  639.  Index— 
Curative  Acts. 

Under  the  Mimicipal  Act  of  Canada 
it  is  provided  that  local  improvements 
of  a  certain  character  ''shall  not  be  un- 
dertaken by  the  council  of  any  city, 
except  under  a  by-law  passed  in  pursu- 
ance of  the  fourth  sub-section  of  the 
preceding  section,  otherwise  than  on 
the  petition  of  two-thirds  in  number 
and  one-half  in  value  of  real  property 
to  be  directly  benefited  thereby,  of 
the  owners  of  such  leal  property, — 


the  number  of  such  owners  and  the 
value  of  such  real  propertv  having  been 
first  ascertained  and  finally  determined 
m  the  manner  and  by  the  meanspro- 
vided  by  by-law  in  that  behalf."  aarr. 
Munic.  Man.  (2d  ed.)  244.  It  will  be 
observed  that  the  number  of  the  ovmers 
as  well  as  the  value  of  the  real  property 
is  to  be  first  ascertained  and  finally 
determined  in  the  manner  and  by  the 
means  provided  by  by-law  in  that  be- 
half. The  court  in  one  case  refused  to 
entertain  an  application  to  set  aaide  a 
by-law  for  local  improvements,  on  the 
ground  that  the  petition  on  wnich  the 
by-law  was  based  was  not  signed  bv 
three-fourths  in  number  and  one-half 
in  value  of  the  owners  of  real  property 
to  be  benefited  by  the  local  unprove- 
ment,  contrary  to  the  determination 
of  the  officer  of  the  corporation  in  that 
behalf.  In  re  Michie,  11  Up.  Can.  C. 
P.  379.  As  to  local  improvements  under 
the  Municipal  Act  of  Ontario  of  1897,  see 
Biggar's  Municipal  Manual,  (Canada, 
1900)  p.  893  ei  seq. 

Where  the  power  to  make  a  local 
improvement  is  dependent  upon  a 
petition  in  writing  of  a  majority  of  the 
owners  of  land  fronting  on  the  im- 
provement, one  who  signs  such  a  pe- 
tition, making  therein  no  representa- 
tions that  the  signers  constitute  a  mi^ 
jority,  is  not  estopped  to  den^  that  the 
reqmred  number  did  not  sign,  or  to 
question  the  validity  of  the  assess- 
ment. Sharp,  In  re,  56  N.  Y.  257, 
Suestioning  Biu'lington  v.  Gilbert,  31 
owa,  356,  and  commenting  on  People 
t;.  Goodwin,  5  N.  Y.  568,  and  Kellogg 
V.  Ely,  15  ()hio  St.  64.  As  to  estopjS, 
see  more  fully  §§  1455,  1456. 

^  In  Holland  v.  Baltimore,  11  Md. 
186,  the  city  was  authorized  to  pave 
streets  when '  the  proprietors  of  the 
majority  of  the  feet  of  groimd  fronting 
on  any  street  should  apply,  in  writing, 
therefor.  Supposing  that  a  majority 
of  the  proprietors  had  united  in  the  ap- 
plication, a  supposition  which  after- 
wards turned  out  not  to  he  true,  in 
consequence  of  one  of  the  signers  not 
being,  in  law,  a  proprietor,  the  city 
paved  a  certain  street,  and,  among 
others,  paved  in  front  ot  the  plaintiff's 
lot,  he  not  having  dgned  the  applica- 
tion. After  the  work  had  been  done, 
the  city  sought  to  enforce  the  collection 
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in  any  manner  they  may  deem  advisable  at  the  expense  of  the 
property  owners;  and  that  a  petition  in  writing  to  the  council  of 
the  owners  of  the  larger  part  of  the  ground  between  the  points  to  be 
>  improved  should  be  sufficient  to  authorize  the  council  to  contract 
for  such  improvements:  provided,  further,  that  the  council,  by  a 
vote  of  all  the  members  elect,  may  cause  such  improvements  to  be 
made  without  petition  or  consent,"  it  was  held  that  an  ordinance 
authorizing  such  work,  not  enacted  at  the  instance  of  the  property 
holders,  nor  on  the  unanimous  vote  of  the  council,  was  insufficient 
to  fix  the  liability  of  the  lot  owners.^  A  proviso  in  a  paving  contract 
made  with  the  city,  requiring  the  contractor  to  obtain  the  written 
consent  of  the  owners  of  the  property  fronting  or  abutting  upon  the 
said  sidewalks  to  the  laying  down  of  the  said  pavement,  was  held, 
in  view  of  other  special  provisions  of  the  contract,  to  have  reference 
to  the  kind  of  materiab  to  be  used,  and  not  to  the  execution  of  the 
work  itself.* 

When  the  record  shows  that  the  required  number  of  property 
owners  have  petitioned  for  the  improvement,  and  when  it  appears 
that  the  city  council  has  so  found,  the  burden  is  on  a  person  attack- 
ing the  assessment  to  show  that  the  petition  was  not  sufficient  in 
fact  to  confer  jurisdiction.^  But  the  determination  of  the  municipal 
officers  that  the  petition  is  sufficient  is  not  conclusive  in  the  absence 
of  a  statutory  provision  so  declaring  it^  And  it  has  been  held  that 
authority  to  municipal  officers  to  determine  the  sufficiency  of  the 
petition  must  be  expressly  conferred.^     But  the  legislature  may 

of  the  amount.  Plaintiff  applied  for  an  acts  of  the  city  government  there- 
injunction  to  restrain  the  sale  of  his  under  are  legal  only  when  in  strict  amr 
lot  to  pay  the  assessment.  The  Court  formUy  with  its  directions.  State  v. 
of  Appeals  held:  1.  That  if  the  req-  Passaic,  41  N.  J.  L.  90;  Brophy  v, 
uisite  majority  of  owners  did  not  Landman,  28  Ohio  St.  542:  Perrine 
apply,  the  wnole  proceedings  were  v,  Farr,  22  N.  J.  L.  356;  Merrill  v. 
null  and  void.  2.  That  a  non-assent-  Abbott,  62  Ind.  549;  Cairon  v.  Mar- 
ine owner  might  (notwithstanding  he  tm,  26  N.  J.  L.  594;  State  v.  Hudson, 
did  not  apply  for  the  writ  imtil  after  29  N.  J.  L.  104. 
the  work  was  done)  have  an  injunction  =*  Merritt  t>.  Kewanee,  175  111.  637; 
to  prevent  the  sale  of  his  property  to  Bloomington  w.  Reeves,  177  El.  161; 
pay  the  unauthorized  assessment,  s.  p.  Cummings  v.  West  Chicago  Park 
Bouldin  v.  Baltimore,  15  Md.  18;  Com'rs,  181  Bl.  136,  144;  McManus 
Miller  v.  Mobile,  47  Ala.  163.  v.  People,  183  Bl.  391 :  McVey  v.  Dan- 

1  Covington  v,  Casey,  3  Bush,  698;  ville,  188  Bl.  428;  Richards  v,  Jersey- 
ante,  §  470;  Tallant  v.  Burlmeton,  39  ville,  214  lU.  67;  Hudson  County  ». 
Iowa,  543.  See  Merrill  v.  Abbott,  62  Bayonne,  54  N.  J.  L.  293;  Allen  v. 
Ind.  549;  Smith  v,  Duncan,  77  Ind.  Portland,  35  Oreg.  420;  State  t;.  Nel- 
92.  son,  57  Wis.  147,  151. 

'  Hitchcock  V.  Galveston,  96  U.  S.  ^  Auditor  General  v.  Fishw,  84  Mich. 

341.  128;  Collins  v.  Grand  Rapids,  108  Mich. 

The  power  of  a  city  council  in  the  675. 

matter  of  street  improvements  is  a  '  Miller  v,  Amsterdam,  149  N.  Y. 

spedaUy  delegated  atUhority,  and  the  288;  Allen  v,  Portland,  35  Oreg.  420, 
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provide  by  statute  that  the  determination  of  the  council  or  other 
municipal  body  that  the  requisite  number  of  owners  has  signed 
the  petition  shall  be  final  and  conclusive;  and  in  that  event  the 
validity  of  the  assessment  cannot  be  attacked  on  the  ground  that 
the  decision  of  the  council  was  erroneous  and  the  petition  was  not 
in  fact  signed  by  the  prescribed  number  of  proper^  owners,  in  the 
absence  of  evidence  of  fraud  or  bad  faith.^ 


§  1455.  Special  Assessments;  Estoppel  by  Silenee  and  Aeqni- 
eseeifce.  —  It  is  within  the  power  of  the  legislature  to  enact  that  no 
action  or  proceeding  to  set  aside,  cancel,  or  annul  any  special  assess- 
ment shall  be  maintained  by  any  person  unless  sttch  action  shall  have 
been  commenced  within  a  prescribed  period,  e.  jr.,  thirty  days  after 
the  delivery  of  the' assessment  roll  and  warrant  to  the  city  treasurer; 
and  an  action  to  vacate  and  set  aside  the  special  assessment  and  to 
enjoin  the  collection  thereof  will  be  barred,  if  not  begun  within  the 
time  prescribed  by  the  statute.^  Although  there  may  be  no  such 
statutory  provbion,  it  is  very  often  held  that  if  a  property  owner 
is  given  notice  of  a  proposed  assessment  and  is  afforded  an  oppor- 
tunity to  be  heard  on  the  question  of  the  validity  of  the  proceedings, 
he  cannot  collaterally  attack  the  validity  of  the  assessment  in  a  suit 


432.  Index — Estoppd;  Municipal 
Bonds. 

^  Spaulding  v.  North  San  Francisco 
Homestead  Assoc.,  87  Cal.  40;  Ger- 
man Sav.  &  Loan  Soc.  v.  Ramishi  138 
Cal.  120,  130;  In  re  Kieman,  62  N.  Y. 
467:  Dolan  v.  New  York  Qty,  62 
N.  Y.  472;  People  v.  Buffalo  Board  of 
Assessors,  193  N.  Y.  248. 

«  Loomis  V.  Little  Falls,  176  N.  Y. 
31,  aff'g  66  N.  Y.  App.  Div.  299.  To 
the  same  effect,  Wahlgren  v,  Kansas 
Qty,  42  Kan.  243;  Marshall  v.  Leav- 
enworth, 44  Kan.  459.  See  also  Len- 
non  V,  New  York  City,  55  N.  Y.  361; 
Mayer  v.  New  York  aty,  101  N.  Y. 
284;  Matter  of  Bridgford,  65  Hun 
(N.  Y.),  227.  The  legislature  may 
declare  that  the  tacit  acquiescence  of 
the  parties  interested,  and  their  fail- 
ure to  challenge  proceedings  while  in 
progress,  will  estop  them  from  ques- 
tionmg  them  after  they  are  com- 
pleted. Lent  V.  Tillson,  72  Cal.  404, 
433. 

In  Kansas  f  it  is  provided  by  statute 
that  "no  suit  to  set  aside  special  as- 
sessments, or  to  enjoin  the  making  of 
the  same,  sludl  be  brought,  nor  anv 
defence  to  the  validity  thereof  be  al- 


lowed, after  the  expiration  of  thirty 
days  from  the  time  the  amount  due 
on  each  lot  or  piece  of  ground  liable 
for  such  assessment  is  ascertained.'' 
This  statute  is  constitutional  and  valid. 
Wahlgren  t;.  Kansas  Citv,  42  Kan.  243; 
Marshall  v.  Leavenworth,  44  Kan.  459. 
The  statutory  bar  applies  although  the 
petition  has  not  been  signed  by  the 
required  majority,  if  non-conformity 
to  the  statutory  requirements  does  not 
appear  on  its  face.  Doran  v.  Barnes, 
54  Kan.  238;  Kansas  Ci^  v,  Kimball, 
60  Kan.  224;  Kansas  (Sty  v.  Gray, 
62  Kan.  198.  The  determination  of 
the  mayor  and  council  that  the  peti- 
tion is  sufficiently  signed  is  final  and 
conclusive,  if  suit  is  not  brought  within 
the  prescribed  period.  Union  Pacific 
R.  Co.  V.  Kansas  City,  73  Kan.  571. 
The  statute  Inakes  no  exception  of 
fraud,  and  reUef  claimed  on  that 
ground  is  barred.  Topeka  v.  Gage, 
44  Kan.  87.  See  also,  as  to  the  con- 
struction of  this  statute,  L3mcht^.  Kan- 
sas City,  44  Kan.  452;  Hammer- 
slough  V,  Kansas  City,  46  Kan.  37; 
Kansas  City  v.  Gibsoxi.  66  Kan.  501; 
Leavenworth  v.  Jones,  69  Kan.  857, 
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or  proceeding  brought  for  th^  purpose,  in  so  far  as  the  errors  and 
omissions  complained  of  do  not  affect  the  jiu*isdiction  or  power  of 
the  local  authorities  to  make  the  assessment.^  Independently  of 
any  statute  or  statutory  limitation,  and  independently  of  any  prin- 
ciple which  bars  a  property  owner  from  relief  because  he  has  had 
an  opportunity  to  present  the  question  before  some  other  tribunal, 
the  courts  of  some  jurisdictions  recognize  the  fact  that  silence  and 
acquiescence  on  the  part  of  a  property  owner,  who  stands  by  and 
permits  the  improvement  to  be  made,  knowing  of  its  progress, 
knowing  that  it  is  intended  to  pay  for  the  improvement  by  a  sj^ial 
assessment  upon  his  property,  and  knowing  also  of  the  defect  in 
the  proceedings,  will  estop  him  from  attacking  the  validity  of  the 
assessment  by  a  suit  to  restrain  the  collection  of  the  same  or  to 
vacate  or  cancel  it,  or  to  maintain  certiorari  for  these  purposes,  on 
the  ground  of  any  defect  or  irregularity  which  does  not  affect  the 
jurisdiction  or  'power  of  the  municipality.*    But  it  is  also  held,  in 

*  Fenwick  Hall  Co.  v.  Old  Say- 
brook,  69  Conn.  32;  Nixon  v.  Burling- 
ton, 141  Iowa,  316;  116  N.  W.  Rep. 
239;  Brown  v.  Grand  Rapids,  83  Mich. 
101;  Nelson  v.  Saginaw,  106  Mich. 
669;  Jones  v.  Gable,  160  Mich.  30^33; 
Kerker  v.  Bocher,  20  Okla.  729;  Wil- 
son V.  Salem,  24  Oreg.  604;  Wingate 
9.  Astoria,  39  Oreg.  603;  Annie  Wnght 
Seminary  v.  Tacoma,  23  Wash.  109; 
McNamee  v.  Tacoma,  24  Wash.  691; 
Potter  V,  Whatcom,  26  Wash.  207; 
Lewis  V.  Seattlej28  Wash.  639;  Ferry 
V.  Tacoma,  34  Wash.  652,  659;  Alex- 
ander V.  Tacoma,  36  Wash.  366,  372; 
Aberdeen   v.    Lucas,    37   Wash.    190; 

r"    kane  v,  Preston,  46  Wash.  98.    See 
Barkley  ».  Oregon  City,  24  Oreg. 
516. 

In  lUinoiSf  a  lot  owner  may  appear 
on  the  application  to  confirm  an  as- 
sessment and  prove  that  the  petition 


is  not  sufficiently  signed;  and,  if  he 
has  received  notice  of  the  application 
to  confirm  and  has  failed  to  appear 
and  object  to  confirmation,  he  cannot 
attack  the  sufficiency  of  the  petition 
for  lack  of  sufficient  signatures  upon 
application  for  jud^ent  of  sale. 
Rsher  v.  People,  167  111.  85;  Kimball 
t;.  Kochersperger,  160  111.  653;  Pipher 
V.  People,  183  111.  436:  Leitch  t>.  Peo- 
ple, 183  111.  569;  Conhn  v.  People,  190 
Dl.  400:  Fischbach  v.  People,  191  HI. 
171;  Givins  v.  People,  194  Dl.  150; 
Sumner  v.  Milford,  214  111.  388; 
Harman  v.  People,  214  111.  464.  Req- 
uiaiteB  of  estoppel   where   the  prop- 


erty owner  has  been  benefited  by  the 
improvement,  see  O'Brien  v.  Wheel- 
ock,  184  U.  S.  450. 

A  landowner  who  was  served  with 
notice  of  proceedings  preliminary  to 
the  establishment  of  a  drainage  dis- 
trict, had  actual  knowledge  of  the 
construction  of  the  drain  therein,  and 
without  objection  has  paid  instalments 
of  a  tax  assessed  for  the  improvement, 
is  estopped  from  seeking  rmef  in  equity 
from  his  obligation  to  pay  the  remain- 
ing taxes  on  the  ground  that  the  stat- 
ute imder  which  the  improvement  was 
made  did  not  provide  for  notice  to 
landowners  of  tne  proposed  hnprove- 
ment  and  therefore  was  unconstitu- 
tional, nor  will  the  fact  tibat  others 
might  successfully  raise  the  question 
of  constitutionality  aid  him.  Thomp- 
son V.  Mitchell,  133  Iowa,  527.  Where 
a  property  owner  appedrs  before  the 
council  and  only  remonstrates  against 
the  cost  of  the  improvements,  he  is  es- 
topped to  object  on  any  other  ground, 
6.  g.f  the  lack  of  power  or  jurisdiction 
because  no  notice  was  given.  Barlow 
V.  Tacoma,  12  Wash.  32.  But  in  Neu> 
York  it  has  been  held  that  appearance 
before  the  board  of  assessors  at  the 
time  fixed  for  a  hearing  as  to  the 
amount  or  apportionment  of  ike  as- 
sessment and  objection  to  ike  appor- 
tionment, does  not  estop  the  property 
owner  from  objecting  to  the  prooeea- 
ings  on  jurisdictional  groimds.  MiUer 
t;.  Amsterdam,  149  N.  Y.  288,  299. 

'  Patterson  v.   Baumer,   43  Iowa, 
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many  jurisdictions,  that  there  b  no  estoppel  if  the  defect  goes  to  the 
jtirisdiction  or  power  of  the  municipality,  and  is  not  a  mere  irregu- 

477;    Bacas  v,  Adler,   112  La.  806;  enforce  the  aasessment.    He  is  not 

New  Iberia  v.  Fontelieu.  108  La.  460;  lequired   to  begin   such  suit  at  an 

State  V.  La  CrosBe,  101  ms.  208,  214;  earlier  day  though  he  may  know  of 

Beaser  v.  Barber  Asphalt  Pav.  Co.,  the  improvement  and  of  the  intention 

120  Wis.  599;  Lawton  v.  Racine,  137  to  make,  the   assessment.     Lewis   v. 

Wis.  593.  ^munes,  61  Ohio  St.  471,  following 

In  Tone  v,  Columbus,  39  Ohio  St.  Columbus  v,  Agler,  44  Ohio  St.  485. 

281.  303,  which  may  be  regarded  as  the  New  Jersey.     The  granting  of  a 

leaoing  case  on  the  subject,  the  court  writ  of  certiorari  is  discretionary  with 

discussed  the  question  of  estoppd  by  the  court,  and  the  writ  will  be  denied 

silence  and  acquiescence  at  great  length,  when  the  applicant  is  guilty  of  laches, 

and  it  held  that,  to  sustain  an  estoppel  Zabiiskie  v.  Hudson  City,  29  N.  J.  L. 

by  mere  silenoe  on  the  part  of  the  115.    Index — CerHorari,     Where  the 

property  ovmer,  or  by  failure  to  object,  dty  has  been  permitted  to  incur  the 

there  must  be  both  the  opportunity  expense  of  an  improvement  without 

and  the  duty  to  speak;    the  party  objection  to  the  vahdity  of  the  im- 

maintaining  silence  must  be  in  a  situ-  provement  ordinance,   and  has  then 

ation  to  know  that  some  one  was  re-  proceeded  to  assess  the  benefits,  it  is 

lying  thereon  and  acting  or  about  to  too  late  for  a  party  thus  assessed  to 

act  as  he  would  not  have  done  had  he  object    to    the    assessment    on    the 

spoken  and  asserted  his  right.     The  ground  of  invalidity  of  the  original 

doctrine  under  such  drcimistances  has  ordinance.     Vanatta   v.    Morristown, 

been  laid  down  as  follows  by  Dof^Ie,  J.;  34  N.  J.  L.  445;  Ropes  v.  Essex  Pub- 

"When  the  improvement  is  of  a  pub-  lie   Road   Board,   37   N.   J.   L.   335; 

lie   street    upon  which    the   owner's  Bogart  v,  Passaic,  38  N.  J.  L.  57;  Ry- 

property  abuts,   before  the  duty  to  erson  v.   Passaic,  38  N.   J.   L.   171; 

speak  can  be  said  to  exist,  which  is  Younmter  v.  Paterson,  40  N.  J.  L. 

so  imperative  that  if  he  keep  silent  244;  Bowne  v,  Logan,  43  N.  J.  L.  421; 

then  he  shall  not  afterwards  be  heard,  Provident  Inst,  for  Sav.  v.  Jersey  City, 

it  must  be  shovm:  first,  that  he  knew  52  N.  J.  L.  490;  Meday  v.  Rutherford, 

the   improvement   was   being   made;  52  N.  J.  L.  499;  Simmons  v.  Passaic, 

second,  that  he  had  knowledge  that  55  N.  J.   L.   485*    Van  Wagoner  v, 

the  public   authorities  intended   and  Paterson,  67  N.  J.  L.  455;    Kosell  v. 

were  making  the  improvement  upon  Neptune  City.  68  N.  J.  L.  509;  Dough- 

the  faith  that  the  cost  thereof  was  to  ten   v,   Camden,   71    N.   J.   L.   ^6; 

be    paid    by    the    abutting   property  Sears  v.  Atlantic  Citv,  72  N.  J.  L. 

owners  and  that  an  assessment  for  that  435;    Tusting    v.    Asbury    Park,    73 

purpose  was  contemplated.     Because  N.  J.  L.  102;    Durrell  v.  Woodbury, 

cities  may  improve  the  public  streets  74  N.  J.  L.  206,  aS*d  75  N.  J.  L.  939. 

out  of  the  general  fund  and  without  So,  too,  an  owner  who  has  stood  by 

a  special  assessment;    third,  that  he  with  knowledge  of  the  progress  of  a 

knew  of  the  infirmity  or  defect  in  the  street  improvement  and  has  the  bene- 

proceedinss  under  which  the  improve-  fit  of  the  work  done,  cannot  be  per- 

ment  was  being  made  which  would  ren-  mitted  to  take  advantage  of  a  want  of 

der  such  assessment  invalid,  and  which  regularity  in  the  proc^dings  for  the 

he  IS  to  be  estopped  from  asserting;  assessment  and  by  certiorari  cast  the 

fourth,  some  special  benefit  must  have  cost  of  the  work  upon  the  taxpayers, 

accrued  to  the  owner's  property  dis-  Zabiiskie  v.  Hudson  City,  29  N.  J.  L. 

tinct  from  the  benefits  enjoyed  by  the  115;    Charlier  v.  Woodruff,  36  N.  J. 

citizens  generally.''     But  m  a  later  L.  204;    Hoboken  Land  &  Imp.  Co. 

case  it  was  held  that  a  property  owner  v.  Hoboken,  36  N.  J.  L.  540;  Wilkin- 

within  an  assessment  district  created  son  v.  Trenton,  36  N.  J.  L.  499;  Stet- 

by  an  unconstUuHonal  statute,  who  has  ler  v.  East  Rutherford,  65  N.  J.  L. 

not  promoted  the  making  of  the  im-  528;   Borton  t;.  Camden,  65  N.  J.  L. 

provement,  may  enjoin  tne  collection  511. 

of  an  assessment  to  pay  for  the  im-  In  Ndrraska,  mere  delay  in  pro- 

provement  in  a  suit  tor  that  purpose  oeeding  against  a  void  tax  does  not 

begun  wfa«n  an  attempt  is  made  to  estop  the  party  assessed.     Casey  v. 
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lari^  in  prooeduie.^    Nor  is  there  any  estoppel  if  the  property 
owner  did  not  have  knowledge  or  notice  that  the  improvement  was 


Burt  County,  59  Neb.  624.  Nor  does 
the  mere  fact  that  he  had  knowledge 
of  the  oommencement  and  pro^pness  of 
the  work  estop  him  from  enjoimng  the 
assessment  jar  lack  of  the  neceascary 
petiHon  in  the  absence  of  any  other 
ground  of  estoppel.  Harmon  v.  Omaha, 
53  Neb.  164.  Protest  to  the  members 
of  the  goveniing  board  of  the  city  and 
to  Uie  contractor,  and  notice  that  the 
property  owner  would  resist  the  col- 
lection of  the  assessment,  held  suffi* 
cient  to  relieve  the  property  owner 
from  the  defence  of  estoppel.  Moss  v, 
Faiibury,  66  Neb.  671. 

Michiqan.  In  this  State,  it  has  been 
many  times  held  that  an  owner  who 
stands  by  until  the  completion  of  a  local 
improvement,  knowing  that  he  will  be 
spedaUy  ass^sed  therefor,  and  who  is 
benefit^  to  the  extent  of  the  assess- 
ment, is  estopped  to  apply  for  rdief  in 
equUy  by  injunction  restraining  the  col- 
lection of  the  assessment.  jBvram  v, 
Detroit,  50  Mich.  56:  LundSom  v. 
Manistee,  93  Mich.  170;  Goodwillie 
V.  Detroit,  103  Mich.  283;  Atwell 
V,  Barnes,  109  Mich.  10;  Fitzhugh  v. 
Bay  City,  109  Mich.  581;  Moore  v. 
Mclntyre,  110  Mich.  237;  Walker  v. 
Thomas,  123  Mich.  290:  Tuller  ».  De- 
troit. 126  Mich.  606;  Gates  v.  Grand 
RfHf>ids,  134  Mich.  96;  Nowlen  v.  Ben- 
ton Harbor,  134  Mich.  401;  Farr  v. 
Detroit,  136  Mich.  200;  Stewart  v. 
Detroit,  137  Mich.  381;  Shaw  v.  Ypai- 
lanti,  146  Mich.  712;  Stewart  Co.  v. 
Flint,  147  Mich.  697;  Constantine  r. 
Albion.  148  Mich.  403;  Jones  v.  Gable, 
150  Mich.  30.  And  the  court  has  said 
that  this  estoppel  exists  independently 
of  failure  on  the  part  of  the  property 
owner  to  avail  himself  of  a  statutory 
remedy.  Jones  v.  Gable.  150  Mich.  30. 
But  there  is  no  estoppel  if  objection  is 
inter|>08ed  at  the  first  meeting  of  the 
coimcil  and  notice  served  on  the  city 
authorities  that  the  property  owner 
will  refflst  the  assessment,  and  the  pro- 
ceeding is  for  the  sale  of  the  land,  and 
is  not  a  suit  in  equity  to  enjoin  the  col- 
lection of  the  assessment.  Auditor- 
General  V.  Stoddard,  147  Mich.  329. 
A  property  owner  was  held  to  be  es- 
topped to  maintain  an  action  in  equity 
to  enjoin  the  collection  of  an  assessment, 
aUhough  the  petiHon  was  not  signed  by 
the  frontage  required  to  give  the  dty 


council  jurisdictioQ,  and  although  the 
complainant  did  not  acquire  the  prop- 
erty until  the  work  was  partly  done. 
Farr  v.  Detroit,  136  Mich.  200.  But 
it  has  been  said  that  there  is  no  estop- 
pel by  silence  and  acquiescence  if  tne 
assessment  is  of  such  a  nature  that  in 
law  it  cannot  be  regarded  as  a  bene- 
fit to  the  property.  Stevens  v.  Port 
Huron,  149  Mich.  536,  550. 

^  Starr  v.  Burlington,  45  Iowa,  87; 
Coffgeshall  V,  Des  Moines,  78  lowa^  235 
(failure  to  let  contract  by  competition) ; 
Comstock  V.  Ea^e  Grove,  133  Iowa, 
589;  Bradley  t;.  Centerville,  139  Iowa, 
599;  Fox  V.  Middlesborough  Town  Co., 
96  Ky.  262  (statutorv  notice);  Verdin 
V.  St.  Louis,  131  Mo.  *26;  App  v,  Stock- 
ton, 61  N.  J.  L.  520;  Burnett  v.  Boon- 
ton,  73  N.  J.  L.  453;  Strout  v.  Port- 
land, 26  Oreg.  294;  Seattle  &  P.  S. 
Packing  Co.  v.  Seattle,  51  Wash.  49; 
Jorgensen  v.  Superior,  111  Wis.  561; 
McGowan  v.  Paul,  141  Wis.  388;  123 
N.  W.  Rep.  253. 

Oregon.  In  Strout  v.  Portland,  26 
Oreg.  294,  300,  Moore,  J^t  said  on  the 
question  of  estoppel:  ''While  there  is 
quite  a  conflict  of  opinion  upon  this 
subject,  we  think  the  trend  of  modem 
decisions,  as  well  as  the  weight  of  au- 
thority and  better  reason,  serves  to 
establish  the  following  rules  as  appli- 
cable thereto:  (1)  When,  in  profxed- 
ings  for  the  levy  of  an  assessment,  the 
common  council  is  without  jurisdiction 
from  the  beginning,  a  person  'vdiose 
property  is  benefited  by  a  local  im- 
provement is  not  estopped  to  deny  the 
validity  of  the  proceedings  on  the 
ground,  th^t  he  made  no  objection 
thereto  while  the  improvement  was  in 
progress  [citing  cases].  (2)  But  if, 
ofter  jurisdiction  has  been  acquired^  the 
owner  of  property  benefited  by  a  local 
unprovement  with  knowledge  of  its 
progress,  permitted  its  completion 
without  objection,  he  will  be  estopped 
from  questioning  mero  irregularities 
occurring  in  the  subsequent  proceed- 
ings **  [citing  authorities].  In  Wingate 
V.  Astoria,  39  Oreg.  603,  the  court  said, 
''  It  is  the  settled  law  of  [Oregon],  8Ui>- 
ported  by  the  weij^t  of  authority,  that 
where  the  municipal  authorities  have 
jurisdiction  to  improve  a  street,  a  prop- 
erty owner,  who,  with  knowledge  of 
such  improvement,  makes  no  objeo* 
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to  be  made  by  special  assessment,  and  not  by  general  taxation.^ 
And  some  decisions  also  hold  that  it  is  essential  to  estoppel  thalt  the 


tion  until  after  the  work  has  been  com- 
pleted, cannot  enjoin  the  collection  of 
the  assessment  on  the  ground  that  the 
proceedings  have  b€«n  irregular/'  cit- 
mg  Wilson  t^.  Salem,  24  Oieg.  504; 
Barkley  v.  Oregon  Citv,  24  Oreg.  515; 
Strout  9.  Portland,  26  Oreg.  294.  Pro[>- 
erty  owners  who  did  not  sign  the  peti- 
tion are  not  estopped  by  silence  or 
apparent  acquiescence  while  the  im- 
I)rovement  was  in  prog^-ess  from  ques- 
tioning proceedings  wMch  are  voia  for 
lack  of  jyrisdiciion.  Strout  v.  Port- 
land, 28  Oreg.  294,  301.  The  doctrine 
<^  estoppel  by  silence  and  non-objection 
to  the  improvement  while  it  is  in  prog- 
ress does  not  apply  where  the  counSl 
is  without  jurisdiction  ab  initio  by  reason 
of  the  absence  of  any  petition  as  required 
by  statute.  Smith  v,  Minto,  30  Oreg. 
351. 

WcahingUm,  Where  a  statute  not 
only  forbade  city  oflScers  to  become  in- 
terested in  dty  contracts,  but  dUo  made 
9ach  contracts  void,  it  was  held  that  the 
fact  that  an  owner  stood  by  and  al- 
lowed the  improvement  to  be  loade  with- 
out objection  did  not  estop  him  from 
asserting  in  an  action  to  enforce  the  as- 
sessment the  invalidity  of  the  contract 
on  the  ground  of  interest  of  a  member 
of  the  council.  Northport  v.  Northport 
Townsite  CJo.,  27  Wash.  543.  A  stat- 
utory exemption  goes  to  the  jurisdic- 
tion of  the  council  to  assess  the  prop- 
erty, and  failure  to  appear  and  object 
to  tne  assessment  does  not  estop  the 
ovmer  from  claiming  that  his  property 
is  exempt.  Seattle  &  P.  S.  Packing  Co. 
9.  Seattle,  51  Wash.  49. 

Indiana.  In  this  State  manydeclar 
rations  by  the  court  are  to  be  found  to 
the  effect  that  merely  standing  by  and 
permitting  improvements  to  be  made 
without  objection  estops  the  property 
owner  who  is  specially  oenefited  by  the 
improvement  from  denying  the  author- 
ity of  the  munidpallty  to  make  the 
improvement.  Thus  in  Powers  v. 
New  Haven,  120  Ind.  185,  Coffey,  J., 
said,  "It  is  now  quite  weU  settled  that 
if  the  owner  of  property  in  a  city  stands 
by  and  permits  an  improvement  to  be 


made  which  benefits  such  property,  and 
makes  no  objection  to  such  improve- 
ment, he  will  be  estopped  from  denying 
the  authority  of  such  city  to  make  the 
improvement."  Citing  Evansville  v. 
Pfisterer,  34  Ind.  36;  Johnson  v,  Allen, 
62  Ind.  57;  Taber  v,  Ferguson.  109 
Ind.  227;  Ross  v.  Stackhouse,  114  Ind. 
200;  Jenkins  v,  Stetler,  US  Ind.  275. 
See  also  McCoy  v.  Able,  131  Ind.  417. 
''A  landowner  who  has  full  knowledge 
that  ofiicers  and  parties  are  in  good  faith 
acting  upK>n  the  assumption  that  pro- 
ceedings in  which  a  special  assessment 
was  made  are  valid,  is  estopped  to  deny 
the  effectivenees  of  such  proceeding  on 
the  ^und  that  he  had  no  notice,  if  he 
lies  silently  by  without  objection  until 
the  improvement  is  completed  or  con- 
siderable sums  of  money  are  expended 
upon  it.''  Scudder  v.  Jones,  134  Ind. 
647;  552,  per  EUiott,  J.  Where,  in  a 
drainage  proceeding,  there  is  an  attempt 
to  comply  with  the  requirements  of  tne 
statute  as  to  notice  and  some  notice  is 
mven,  though  insufficient,  varties  who 
nave  actual  knowledge  of  tne  petition 
and  proceedings  under  it  and  that 
money  has  been  expended  on  the  faith 
that  the  proceedings  are  valid  and 
make  no  objection,  will  be  presumed 
to  have  aoquiesoea  in  their  validity. 
Peters  v.  Griffee,  108  Ind.  121.  "It  is 
a  general  rule  now  fidly  accepted  in  this 
State  that  where  the  owner  of  property 
subject  to  assessment  for  public  im- 
provements stands  by  and  makes  no 
objection  to  such  improvements  which 
benefit  his  property,  he  may  not  deny 
the  authority  by  which  the  improve- 
ments are  made,  nor  defeat  the  assess- 
ment made  against  his  property  for  the 
benefits  derived.  And  this  is  true  both 
where  the  proceedings  for  the  improve- 
ments are  attacked  for  irr^ularity,  and 
where  their  validity  is  denied^  but 
color  of  law  exists  for  the  proceedmgs." 
Cass  County  ».  Plotner,  149  Ind.  116, 
119,  per  Hackney,  J.  In  Vickery  v, 
Hendricks  County,  134  Ind.  554,  the 
proceedings  were  attacked  upon  the 
ground  t£&t  the  statute  under  which 
they  were  had  was  unconstitutional. 


*  Hager  v,  Burlington,  42  Iowa,  661;  Walsh  v.  Newark,  77  N.  J.  L.  181;  71 

Bennett  v.Emmetsburgh,  138  Iowa,  67;  Atl.  Rep.  39;  Groel  v,  Newark    (N. 

Spaulding».  Baxter,  25  Ind.  App.  485;  J.  L.),  73  Atl.  Rep.  522;  Tone  v.  Co- 

Ggdex)  tr.  Hudson  City,  29  N.  J.  L.  475;  lumbus,  39  Ohio  St.  281,  303. 
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property  owner  should  have  knowledge  or  notice  of  the  partUndar 
defect  aJSecting  the  validity  of  the  assessment^ 

§  1456.  Special  Assessmeiit;  Estoppel  by  Signing  Petition  tor  Im- 
provement. —  That  a  property  owner  whose  property  b  sub- 
jected to  a  special  assessment  for  the  cost  of  a  local  improvement 
may  be  estopped  by  his  condvct  from  objecting  to  the  validity  of  the 
assessment,  is  generally  held  by  the  decisions,  although  the  courts 
are  not  agreed  as  to  what  facts  shall  be  deemed  sufficient  to  create 
an  estoppel.*  When,  however,  the  improvement  has  been  initiated 
by  a  petition  of  property  owners  intended  .to  be  assessed,  numerous 
decisions  declare  that  by  signing  the  petition  and  thereby  partici- 
pating in  the  proceedings  resulting  in  the  assessment,  persons  so 
signing  are  estopped  to  deny  the  power  of  the  municipality,  or 
public  officers,  to  make  the  improvement,  and  to  impose  a  special 
assessment  therefor,'  and  some  decisions  so  hold  although  the 

land  for  the  cost  of  a  public  improve- 
ment, in  which  there  is  no  personal  lia- 


but  the  court  held  that  one  who  re- 
ceives benefits  under  an  unconstitu- 
tional law  cannot  deny  the  constitu- 
tionality of  such  law.  See  further  as 
to  the  rule  in  Indiana,  Taylor  v.  Patton, 
160  Ind.  4;  Cluggish  v.  Koons,  15  Ind. 
App.  599;  Busenbark  v,  Clements,  22 
Ind.  App.  567;  Lewis  v.  Albertson,  23 
Ind.  App.  147;  Willard  v.  Albertson, 
2^  Ind.  App.  162;  Menzie  v.  Greens- 
burg,  42  Ind.  App.  657.  But  it  is  to  be 
noted  that  in  Indiana,  an  assessment 
for  improvements  is,  under  the  statute 
of  that  State,  in  the  nature  of  a  judg- 
ment. See  Hibben  v.  Smith,  191  U.  S. 
310,  324,  citing  Bradley  v.  Frankfort, 
99  Ind.  417;  Jackson  v.  Smith,  120 
Ind.  520;  Carroll  County  v.  Justice, 
133  Ind.  89. 

*  Barker  v.  Wyandotte  County,  45 
Kan.  681;  Wyandotte  County  v. 
Barker,  45  Kan.  699;  Tone  v.  Colum- 
bus, 39  Ohio  St.  281;  Lear  v,  Halstead. 
41  Ohio  St.  566.  Payment  of  general 
taxes  against  property  which  is  erro- 
neously described  and  one  instalment 
of  a  special  assessment  against  the  Drop- 
erty  oy  the  same  descnption  hela  not 
to  estop  the  owner  from  resisting  the 
compulsory  payment  of  further  in- 
stalments of  the  assessment.  People 
V,  Owens,  231  HI.  311.  Grantor  in 
deed  stipulating  to  pay  special  assess- 
ment held  to  be  estopped  from  ques- 
tioning validity  of  assessment.  Jebb 
V,  Sexton,  84  111.  App.  45. 

'  But  in  Califomia  it  has  been  held 
that  in  an  action  to  foreclose  a  lien  upon 


bility,  and  where  the  proceedings  are 

rely 
only  by  virtue  of  a  strict  compliance 


purely  statutory,  and  the  lien  exists 


with  the  provisions  of  the  statute,  the 
doctrine  of  estoppel  in  pais  has  no  ap- 
plication. Heft  V.  Payne.  97  Cal.  108; 
Union  Paving  &  Cont.  Co.  v,  McGov- 
em,  127  Cal.  638. 

»  Shepard  v.  Barron,  194  U.  S.  553; 
Stewart  v.  Wyandotte  County,  45 
Kan.  708;  Wyandotte  Coun^  v.  Hoag, 
48  Kan.  413;  Downs  ».  Wyandotte 
County,  48  Kan.  640;  Wyandotte 
County  t;.  Arnold,  49  Kan.  279:  Hoerta 
V.  Jefferson  Southern  Pond  Drahung 
Co..  119  Ky.  824,  834;  Hellen  v.  Med- 
fora,  188  Mass.  ^;  Moran  v,  Hudson, 
34  N.  J.  L.  25:  s.  c.  34  N.  J.  L.  531; 
Loomis  V.  little  Falls,  66  N.  Y.  App. 
Div.  299,  303,  aff'd  176  N.  Y.  31; 
Erickson  t;.  Cass  County,  UN.  Dak. 
494,  511;  Tumquist  v.  Cass  County 
Drain  Com'rs,  UN.  Dak.  514;  Breuer 
V.  Gibson,  29  Ohio  Or.  Ct.  R.  266; 
Harrisburg  t^.  Baptist,  156  Pa.  526; 
Moore  v.  Barry,  30  S.  Car.  530;  Travis 
V.  Ward,  2  Wash.  30;  Wingate  v,  Ta- 
coma,  13  Wash.  603;  Tacoma  Land 
Co.  V.  Tacoma,  15  Wash.  133;  Seattle 
V.  Hill,  23  Wash.  92;  Cotzhauam  p. 
Dick,  138  Wis.  127. 

Person  sig^ng  petition  and  failing 
to  object  until  after  improvement  was 
made,  held  estopped  to  enjoin  sale  of 
lot  for  assessment.  Sexamith  v.  Smith. 
32  Wm.  299.    A  person  who  promoted 


Digitized  by  V:rOOQlC 


§1456 


SPECIAL  ASSESSMENTS 


2605 


ground  of  invalidity  alleged  by  the  property  owner  is  that  the  stat- 
ute under  which  the  improvement  is  made  is  void  because  it  vio- 


an  improvement  held,  under  the  cir- 
cumstanoeB  of  the  case,  to  be  estopped 
to  assert  lack  of  notice  of  proceeaings 
before  the  common  council.  Englisn 
V,  Arizona,  214  U.  S.  359,  365.  Peti- 
tioners for  the  creation  of  an  improve- 
ment district  are  estopped  to  attack  the 
oif;anization  of  the  district  or  to  assert 
that  their  land  is  not  within  the  dis- 
trict when  an  assessment  against  this 
land  is  sought  to  be  enforced.  Mat- 
thews V.  Kimball,  70  Ark.  451.  But  in 
Collier's  Estate  v.  Western  Pav.  A 
Supply  Co.,  180  Mo.  362,  it  was  held 
that  a  property  owner  was  not  es- 
topped to  dispute  the  validity  of  the 
formation  of  the  taxing  district,  when 
he  had  no  opportunity  U>  object  thereto 
prior  to  an  action  on  the  tax  bills,  the 
owner  not  having  petitioned  for  the 
improvement.  If  tne  petition  asked 
that  the  citv  council  enter  into  a  con- 
tract for  the  improvement,  property 
owners  signing  the  petition  are  estopped 
to  claim  that  they  are  entitled  bv  stat- 
ute to  an  opportunity  to  make  the  im- 
provement Defore  the  municipality 
should  contract  therefor.  People  f^. 
Clarke,  110  N.  Y.  App.  Div.  28.  \\Tien 
the  petition  specifies  the  character  of 
the  street  pavement  desired,  a  peti- 
tioner is  estopped  to  object  that  a  speci- 
fied pavement  adopted  therefor  is 
patented.  Gurley  v.  New  Orleans,  124 
La.  390;  50  So.  Rep.  411.  A  church, 
which  petitions  that  an  improvement  be 
made,  is  estopped  to  claim  a  statutory 
exemption  from  liability  to  assessment 
therefor.  Broad  Street,  165  Pa.  475. 
A  petitioner  for  the  opening  of  a  street 
will  not  be  allowed  to  dispute  on  certir 
orari  the  vididity  of  the  ordinance  to 
open  the  street  which  was  obtained  by 
his  aid,  and  in  which  others  are  largely 
interested  and  have  incurred  expenses. 
Moran  v.  Hudson,  34  N.  J.  L.  25,  aff'd 
34  N.  J.  L.  531. 

Signing  petition  to  modifsr  contract 
for  street  paving,  the  petition  being 
granted  by  the  citv  authorities,  held  to 
estop  the  owner  from  questioning  the 
valioity  of  the  ordinance  for  the  im- 
provement, and  the  giving  of  the  notice 
of  letting  the  contract.  Johnson  v. 
Allen.  62  Ind.  57.  To  the  same  effect. 
Lux  k  T.  Stone  Co.  v,  Donaldson,  162 
Ind.  481.  A  person  who  petitions  for  a 
change  in  the  improvement  is  estopped 


to  object  that  the  improvement  was 
not  made  according  to  the  original  or- 
dinance. Hill-0'Meara  Const.  Co.  v. 
Hutchinson,  100  Mo.  App.  294.  A 
property  owner  who  stated  in  the  peti- 
tion for  the  improvement  the  number 
of  feet  his  prop)erty  abutted  on  the 
street  held  to  be  estopped  from  assert- 
ing after  the  improvement  had  been 
oraered  and  the  work  done,  that  he  had 
a  less  number  of  feet  subject  to  assess- 
ment. Cincinnati  v,  Manss,  54  Ohio 
St.  257.  Persons  who  petition  for  a 
change  of  grade  are  estopped  to  claim 
damages  resulting  from  a  change  made 
in  conformity  with  the  petition.  Vaile 
V.  Independence,  116  Mo.  333.  A  per- 
son petitioning  for  an  election  to  deter- 
mine whether  a  subscription  should  be 
made  and  bonds  issued  m  aid  of  a  rail- 
road, is  estopped  to  question  the  valid- 
ity of  the  bonds,  and  cannot  dispute 
the  legality  of  a  tax  sanctioned  by  the 
same  statute  to  pay  the  bonds.  State  v. 
Mastin,  103  Mo.  508.  Where  the 
prosecutor  was  present  at,  and  par- 
ticipated in,  an  election  in  a  street 
lighting  district,  and,  without  objec- 
tion or  protest,  voted  upon  the  ques- 
tion of  the  sum  to  be  raised  for  street 
lighting  purposes  in  the  district  for  the 
ensuing  year,  he  was  held  to  be  es- 
toppedfrom  questioning  the  regularity  of 
the  eledion  for  lack  of  sufficient  notice. 
Brown  v,  Woodbridge  St.  Lighting 
Dist.,  69  N.  J.  L.  485,  aff'd  70  N.  J.  L. 
762.  Where  the  city  adopted  a  mate- 
rial for  street  paving  other  than  that 
specified  in  the  petition,  an  owner  who 
signed  the  petition  is  not  estopped  to 
object  to  the  assessment.  Winnebago 
Furniture  Mfg.  Co.  v.  Fond  du  Lac 
County,  113  Wis.  72.  There  is  no  es- 
toppel if  the  city  has  exercised  its  statu- 
tory power  to  make  the  improvement 
without  a  petition,  and  is  proceeding 
without  regard  to  the  limitations  con- 
tained in  the  petition  presented.  Schu- 
chard  v.  Seattle,  51  Wash.  41.  Where 
a  property  owner  signed  a  petition  to  the 
board  of  public  works  to  designate  a 
day  for  considering  the  improvement 
of  a  street  and  to  recommend  an  ordi- 
nance to  the  city  council  for  the  im- 
provement and  a  hearing  was  had,  and 
a  recommendation  was  made  for  the 
passage  of  an  ordinance  under  an  un- 
constitxttumal  statiUef  it  was  held  that 
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lates  the  provisions  of  the  ComtiiutUm.^  But  a  person  who  signs  a 
petition  does  not  waive  compliance  with  the  stattdory  requirements 
as  to  any  proceedings  subsequent  to  the  presentation  of  the  petition; 
and  is  not  estopped  thereby  to  object  to  the  validity  of  the 
ment  for  defects  subsequently  arising.*  • 


the  property  owner  was  not  estopped 
to  deny  the  validity  of  the  statute  in 
an  action  against  him  on  the  tax  bill. 
Perkinson  v.  Hoolan,  182  Mo.  169. 

1  Wight  ».  Davidson,  181  U.  S.  371, 
377:  Shepard  v,  Barron,  194  U.  8.  653; 
Hellen  tr.  Medford,  188  Mass.  42;  Tone 
V.  Columbus,  39  Ohio  St.  281,  296; 
State  V.  MitdielL  31  Ohio  St.  592,  609; 
(>)lumbus  V.  Sohl,  44  Ohio  St.  479; 
Brown  County  t^.  Martin,  50  Ohio  St. 
197,  208;  Mott  v.  Hubbard,  59  Ohio 
St.  199,  212;  Bidwell  v.  Pittsbuish,  85 
Pa.  412.  See  also  Ferguson  v.  Land- 
ram,  1  Bush  (Ky.),  548;  s.  c.  5  Bush 
~iy.),   230.      Compare    O'Brien     v. 


k,  184  U.  S.  450. 

A  petition  that  a  street  improvement 
be  made  pursuant  to  statute  necessarily 
implies  tnat  the  work  be  done  under 
the  rule  prescribed  by  the  statute  for 
the  imposition  of  the  special  assessment, 
and  the  petitioner  thereby  waives  the 
right  to  object  to  the  rule  of  assessment 
80  prescribed  on  the  ground  that  it  con- 
stitutes a  taking  of  property  without 
due  process  of  law.  Conde  v.  Schen- 
ectady, 164  N.  Y.  258.  Where  an  im- 
provement is  made  under  a  void  stat- 
ute and  the  assessments  are  collected, 
the  municipality  holds  the  money  as 
trustee  or  agent  for  the  certificate  hold- 
ers, and  both  the  municipality  and  the 
property  owners  are  estopped  in  a 
question  with  the  contractor  to  deny 
tne  liability  of  the  municipality  there- 
for. Willis  V,  Wyandotte  County,  86 
Fed.  Rep.  872.  See  also  Akron  t;.  Bar- 
ber Asphalt  Pav.  Co.,  171  Fed.  Rep. 
29. 

*  Steckert  v.  East  Saginaw,  22  Mich. 
104;  Shoenberg  v.  Field,  95  Mo.  App. 
241;  Hutchinson  v,  Omaha,  52  Neb. 
345;  Wakeley  v.  Omaha,  58  Neb.  245; 
Grant  v.  Bartholomew,  58  Neb.  839; 
Batty  V.  Hastings,  63  Neb.  26;  Tone  v, 
Cohnnbus,  39  Ohio  St.  281;  Carlisle 
V,  Cincinnati,  29  Ohio  Cir.  Ct.  R.  81; 
Strout  V.  Portland,  26  Oreg.  294;  Dal- 
las V.  Ellison,  10  Tex.  Civ.  App.  28; 
Dallas  i;.  Atkins  (Tex  Civ.  App.), 
32  S.  W.  Rep.  780.  Where  a  city 
charter  reauired  a  petition  of  not  less 
than  two-tnirds  of  the  abutting  owners, 


it  was  held  that  a  person  who  signed  the 
petition  was  estopped  from  afterwards 
claiming  that  the  special  assessment 
for  the  improvement  petitioned  for 
was  unauthorized  and  illegal  on  the 
ground  that  two-thirds  of  the  abutting 
owners  did  not  join  in  the  petition. 
Burlington  v.  Gilbert,  31  Iowa,  356. 
See  to  the  same  effect  Croes  v.  Kanaaa 
aty,  90  Mo.  13.  But  m  the  Matter  of 
Shxupe,  56  N.  Y.  257,  this  view  was  dis- 
approved and  it  was  held  that  a  person 
signing  a  petition  is  not  estoppea  from 
questioning  the  sufficiency  m  num- 
ber of  the  fflgnatures  to  the  petition. 
It  is  the  duty  of  the  municipal  officers 
before  taldng  action  upon  the  petition 
to  ascertain  whether  a  sufficient  num- 
ber have  dgned  it  to  confer  jurisdiction, 
and  persons  signing  have  the  right  to 
rely  upon  the  performance  of  that  duty. 
An  estoppel  only  applies  as  to  the  prop- 
erty owned  by  the  person  estopped  at 
the  time  when  he  signed  the  petition, 
and  does  not  prevent  him  from  object- 
ing as  subsequent  grantee  of  another 
parcel  when  his  grantor  had  no  notice  of 
the  proceeding.  Hoy  p.  HubbelL  125 
N.Y.App.Div.60. 

An  owner  who  has  petitioned  for  an 
improvement  is  not  estopped  to  enjoin 
the  collection  of  an  assessment  in  excess 
of  the  statutory  limit,  e.  g.^  twenty-five 
per  cent  of  the  assessed  value  of  the 
property.  By  petitioning  he  binds  his 
property  for  the  payment  of  its  proper 
share  of  a  legal  assessment  f of  the  cost 
of  the  improvement,  but  no  further. 
Biidseye  ».  Clyde,  61  Ohio  St.  27. 
WiUiams,  J.,  said:  "The  record  shows 
that  all  of  the  plaintiffs  knew  of  the 
progress  of  the  improvement  and  made 
no  objection  to  its  construction,  or  to 
any  of  the  proceedings  under  which  it 
was  constructed.  Tlus  acquiescence 
on  their  part  would  be  sufficient  to  estop 
them  from  attacking  the  validity  <n 
these  proceedings.  But  they  had  no 
knowledge  of  the  amount  of  the  assess- 
ment charged  against  their  lota,  and 
could  have  none,  until  the  »«w*««ing 
ordinance  was  passed;  and  they 
promptly  interposed  with  their  injunc- 
tion as  soon  as  they  learned  the  i 
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§  1457  (803,  804).  When  Notice  to  Abutter  ia  neeessary.  —  We 
have  elsewhere  discussed^  the  subject  of  the  constitutional  right 
of  a  property  owner  to  notice  and  a  hearing  on  the  imposition  of  a 
special  assessment  against  his  property.  Irrespective  of  constitu- 
tional requirements  of  a  hearing  on  that  question,  the  stcctuiea  fre- 
quenily  provide  that  notice  of  various  steps  in  the  proceedings  shall 
be  given  by  publication  or  otherwise  to  the  property  owners  in- 
tended to  be  assessed.  These  statutory  requirements  are  generally 
regarded  as  mandatory,  being  intended  for  the  benefit  and  pro- 
tection of  the  persons  whose  lands  are  to  be  subjected  to  assess- 
ment; and,  in  the  absence  of  notice  as  required  by  such  provisions, 
the  local  authorities  have  no  power  to  levy  the  special  assessment.' 


ment  exceeded  twenty-five  per  centum 
of  the  taxable  valuation  of  their  lots. 
Silence  or  assent  to  the  making  of  the 
improvement  could  not  operate  as  an 
estoppel  to  challenge  the  correctness  of 
the  assessment,  for  until  the  plaintiffs 
had  knowledge  of  the  assessment  it  was 
their  right  to  assume  that  it  would  be 
made  in  conformity  with  the  law,  and 
not  in  violation  of  the  positive  prohibi- 
tive provisions  of  the  statute.  To  hold 
otherwise  would  require  them,  not  only 
to  take  notice  at  their  peril  of  the  ille- 
gal action  of  the  public  authorities,  but 
to  anticipate  that  in  their  official  action 
they  would  disregard  their  legal  duties. 
Their  silence  or  acquiescence  bound 
them  no  further  than  to  submisdon  to 
a  proper  assessment  agunst  their  proj)- 
crty,  legally  imposed.  Signing  a  peti- 
tion for  street  paving  will  not  estop  the 
person  signing  from  objecting  that 
paving  was  done  outside  the  bound- 
aries of  the  street.  Quinn  v.  Pater- 
son,  27  N.  J.  L.  35.  Further  as  to 
signing  of  the  petition  and  its  effect  as 
an  estoppel f  see  ante,  §§  1454,  1455. 

»  AnU,  §  1365.  Index  —  Due  Pro- 
cess  of  IMW. 

'  Dumars  v.  Denver,  16  Colo.  App. 
375;  Cleghom  v,  t'ostlewaite,  43  111. 
428;  Darlmg  v.  Gunn,  50  111.  424; 
Butler  ».  Chicago,  56  111.  341;  Yaggy 
V.  Chicago,  194  Ul.  88;  Tucker  v.  Sellers. 
130  Ind.  514;  Stephenson  v,  Salem,  14 
Ind.  App.  386;  Starr  v,  Burlington,  45 
Iowa,  87;  Henderson  v.  Lambert,  14 
Bush  (Ky.),  24;  Lowell  v.  Wentworth, 
6  Cush.  (Mass.)  221;  Sewall  v.  St. 
Paul,  20  Minn.  511;  St.  Louis  v.  Ran- 
ken,  96  Mo.  497;  Leonard  v.  Sparks, 
63  Mo.  App.  585;  State  v.  Newark,  25 
N.  J.  L.  399;  State  v.  Jersey  City,  27 


N.  J.  L.  536;  Matter  of  Ford,  6  Laos. 
(N.  Y.)  92;  State  t;.  Seattle,  42  Wash. 
370.  374.  But  in  Pennsylvania,  it  was 
held  that  a  provision  in  a  statute  that 
notice  of  the  approval  oi  an  ordinanoe 
for  a  street  improvement  should  be 

g'ven  within  ten  days,  setting  forth  the 
ct  and  date  of  approval  and  that  the 
petition  for  the  improvement  was  duly 
signed  and  providmg  that  any  one  in 
interest  denying  that  it  was  so  signed 
might  appeal  to  the  coiut  of  conmion 
pleas  for  a  determination  of  the  ques- 
tion whether  the  improvement  was 
petitioned  for  by  the  requisite  majority, 
was  a  special  provision  for  raising,  be- 
fore the  expense  of  the  improvement 
had  been  incurred,  the  objection  that 
the  requisite  majority  of  the  property 
owners  did  not  sign  the  petition,  and 
that  the  failure  to  give  such  notice  did 
not  invalidate  the  ordinance  and  all 
proceedings  under  it.  The  statute 
merely  regulated  the  method  of  pro- 
cedure for  the  determination  of  a  par- 
ticular question,  and  failure  to  give  the 
prescribed  notice  made  the  assessment 
non-conclusive,  but  did  not  make  it  in- 
valid. Duquesne  Borough  v.  Keeler, 
213  Pa.  518.  To  the  same  effect,  Pitts- 
bure  r.  Coursin,  74  Pa.  400;  Ene  City 
V.  Willis,  26  Pa.  Super.  Ct.  459. 

An  ordinance  directing  the  city 
engineer  to  make  repairs  upon  streets 
at  the  expense  of  the  adjacent  owners 
without  previously  notifying  them  held 
not  unconstitutional,  the  owner  when 
sued  upon  the  special  tax  bill  then 
having  his  day  in  court  and  an  op- 
portunity to  make  his  defence.  Kan- 
sas City  t;.  Ruling,  87  Mo.  203.  To 
the  same  effect,  Saxton  National  Bank 
p.  Carswell,  126  Mo.  436. 
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When,  for  instance,  the  municipality  is  authorized  by  statute  to 
direct  a  sidewalk  to  be  laid,  or  other  work  to  be  done  by  the  abut- 
ting property  owner,  and,  in  the  event  of  his  failure  to  do  so,  to 
do  the  work  and  assess  or  charge  the  cost  thereof  against  the 
abutting  property,  the  municipality  is  without  power  to  assess  or 
charge  the  cost  against  the  property  if  it  has  failed  to  give  notice  to 
the  property  owner,  either  personally  or  in  such  manner  as  may  be 
prescribed,  that  he  is  required  to  do  the  work.^  When  notice  of  the 
intention  of  the  municipaUty  to  make  the  improvement  or  of  other 
steps  antecedent  to  the  ordering  or  contracting  for  the  improve- 
ment is  required  by  statute  to  be  given,  special  assessments  at- 
tempted to  be  levied  without  such  notice  have  frequently  been 
held  to  be  invalid.*  It  is  also  generally  held  that  when  the  lepsla- 
ture  has  prescribed  in  what  manner  the  notice  shall  be  given,  the 


»  Weld  i;.  People,  149  111.  257;  Haw- 
ley  V.  Fort  Dodge,  103  Iowa,  573; 
Tufta  V.  Charlestown,  98  Mass.  583; 
Horbach  v.  Omaha,  54  Neb,  83;  Brew- 
ster V,  Newark,  11  N.  J.  Eq.  114; 
Rathbun  v.  Acker,  18  Barb.  (N.  Y.) 
393;  Cowen  v.  West  Troy,  43  Barb. 
(N.  Y.)  48;  Williams  v.  DmJdrk,  3 
Lans.  (N.  Y.)  44;  Washington  v.  Nash- 
ville, 1  Swan  (Tenn.),  177;  Whyte  v, 
Nashville,  2  Swan  (Tenn.),  364;  John- 
ston V.  Oshkosh,  21  Wis.  184,  186.  See 
also  Myrick  v.  La  Crosse,  17  Wis.  442. 
Adjowmment  of  hearing  ordered  by  citv 
council  before  the  hearing  was  held:, 
without  notice  of  such  adjournment  to 
prop)ert^  owners,  held  to  deprive  coim- 
cH  of  lurisdiction  to  proceed  on  ad- 
journed date,  and  to  require  new  notice. 
GiU  V,  Oakland,  124  Cal.  335. 

*  Thomason  v.  Carroll,  132  Cal.  148; 
Dumars  t;.  Denver,  16  Colo.  App.  375; 
McLauren  v.  Grand  Forks.  6  Dak.  397; 
Clarke  v.  Chicago,  185  111.  354;  Chi- 
cago V.  Walsh,  203  111.  318;  Daly  v, 
Gubbins.  35  Ind.  App.  86;  Bennett  v. 
EmmetsDurg,  138  Iowa,  67;  Auditor- 
General  V.  Calkins,  136  Mich.  1;  State 
V.  Foster,  94  Minn.  412;  State  v,  Jer- 
sey City,  25  N.  J.  L.  309;  Brinley  v, 
Perth  Amboy,  29  N.  J.  L.  259;  Ogden 
V.  Hudson,  29  N.  J.  L.  475,  rev'g  29 
N.  J.  L.  104;  Matter  of  Phillips,  60 
N.  Y.  16;  Matter  of  Little,  60  N.  Y. 
343;  Matter  of  Anderson,  60  N.  Y. 
457;  Matter  of  De  Pierris,  82  N.  Y. 
243;  Weeks  v.  Middletown,  107  N.  Y. 
App.  Div.  687;  People  v.  Brooklyn.  21 
Barb.  (N.  Y.)  484;  Ireland  v.  Roches- 
ter,  51  Barb.  (N.  Y.)  414;  Welker  v. 


Potter,  18  Ohio  St.  85;  Stephan  v. 
Daniels,  27  Ohio  St.  527;  Joyce  v. 
Barron,  67  Ohio  St.  264.  See  also  Car- 
lyle  V.  Clinton  County,  140  111.  512. 

In  the  absence  of  statutory  require- 
ment  therefor,  notice  of  intention  to 
make  a  public  improvement  is  not  neo- 
essarv.  Barber  Asphalt  Pav.  Co.  r. 
Edgerton,  125  Ind.  455,  464;  Bozarth 
V.  McGillicuddv.  19  Ind.  App.  26,  35; 
Holt  V.  Somerville,  127  Mass.  408,  410; 
Matter  of  Zborowski,  68  N.  Y.  88; 
Jones  V.  Seattle,  19  Wash.  669.  See 
also  FmneU  v.  Kates,  19  Ohio  St.  405. 
Publication  of  ordinance  providing  for 
improvement  held  essential.  Fox  v. 
Middlesborough  Town  Co.,  96  Ky.  262. 
Index  —  Ordinances. 

Notice  of  the  determmaiion  of  the 
district  within  which  property  shall  be 
subjected  to  the  assessment  held  to  be 
essential.  Pay  son  v.  People.  175  111. 
267;  State  v.  Otis,  53  Mum.  318; 
State  V,  Ramsey  County  Dist.  Ct.,  90 
Minn.  294;  State  v.  Ramsey  County 
Dist.  Ct.,  95  Minn.  503.  Notice  that 
the  local  authorities  toiU  proceed  to 
make  the  assessment  held  to  be  essential 
Spring  Steel  Fence  A  Wire  Co.  v.  An- 
derson, 32  Ind.  App.  138.  Assessment 
held  to  be  invalid  (or  failure  to  advertise 
contract  for  the  work.  Matter  of  Pen- 
nie,  108  N.  Y.  364;  Breath  v.  Galves- 
ton, 92  Tex.  454.  See  also  Matter  of 
Robbms,  82  N.  Y.  131;  Matter  of 
Lange,  85  N.  Y.  307.  Failure  to  give 
notice  of  award  of  contract  for  street 
improvement  as  required  by  statute, 
held  to  invalidate  assessment.  Reis  v. 
Grafif,  51  Cal.  86. 
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prescribed  method  must  be  substantially  pursued.^  Where  the 
statute  provides  for  a  notice  by  advertisement,  or  otherwise,  a 
notice  by  publication  is  suflScient.^  Where,  by  charter,  a  city  is 
authorized  to  levy  a  special  tax  on  lots  for  grading,  &c.,  and  "  to 
collect  the  same  under  such  regulations  as  may  be  prescribed  by 
ordinance/'  and  the  ordinance  passed  in  piursuance  thereof  pro- 
vided that  the  resolution  of  the  council  levying  such  tax  should  be 


1  Hewes  v.  Reifi,  40  Cal.  255;  Du- 
mars  v.  Denver,  16  Colo.  App.  375; 
Atlanta  v.  Gabbett,  93  Ga.  266;  Peny 
V.  People,  155  Dl.  307;  White  v,  Chi- 
cagOi  188  111.  392;  Starr  v.  Burlington, 
45  Iowa,  87;  Fox  v.  Middlesborough, 
96  Ky.  262;  Leonard  v.  Sparks,  63 
Mo.  App.  585;  Leavitt  v.  Bell,  55 
Neb.  57;  Equitable  Trust  Co.  v, 
O'Brien,  55  Neb.  735;  Medland  o. 
Connell,  57  Neb.  10;  Wakeley  v. 
Omaha,  58  Neb.  245;  Grant  v.  Bar- 
tholomew, 58  Neb.  839,  842;  Cook  v. 
Gage  County,  65  Neb.  611:  91  N.  W. 
Rep.  559;  Poillon  v.  Rutherford,  65 
N.  J.  L.  538;  Joyce  v.  Barron,  67  Ohio 
St.  264;  Buckley  v.  Tacoma,  9  Wash. 
253,  267,  citing  text. 

In  New  Jersey  J  notice  of  intention  to 
open  a  street,  when  required  by  statute, 
must  be  of  such  reasonable  certainty 
as  to  inform  owners  of  property  whether 
they  are  to  be  affected  or  not  by  the 
laymg  out  of  the  street.  Clark  v.  Eliz- 
abeth, 32  N.  J.  L.  357.  To  the  same 
effect,  Peters  v.  Newark,  31  N.  J.  L. 
360;  Coar  v.  Jersey  Citv,  35  N.  J.  L. 
404.  Notice  to  repctve  held  not  suffi- 
cient where  the  assessment  was  for 
"paving,"  the  work  being  different. 
State  V,  Jersey  Qty,  27  N.  J.  L.  536, 
538.  As  to  converse,  qucere  f  Where 
the  statute  did  not  prescribe  the  mode. 
it  was  held  that  notice  might  be  verbal 
or  written,  and  might  be  given  by  any 
one  interested  in  the  assessment,  or  by 
any  municipal  officer  charged  with  a 
duty  in  connection  with  the  assess- 
ment. Ross  V.  Van  Natta,  164  Ind. 
557.  Notice  that  village  trustees  will 
hear  objections  to  a  proposed  improve- 
ment at  the  "usual"  place  of  meeting 
held  to  sufficiently  desip^ate  the  place 
of  meeting,  the  municipality  being  a 
small  country  village  having  a  council 
chamber  in  which  the  trustees  usually 
met.  Tonawanda  v.  Price,  171  N.  Y. 
415.  A  notice  which  reauires  property 
owners  to  present  their  oojections  to  an 
assessment  in  writing  is  not  a  sufficient 
compliance  with  a  statutory  require- 


ment that  notice  be  published  of  the 
time  and  place  where  the  parties  will 
be  heiuxl.  Merritt  v.  Portehester,  71 
N.  Y.  309.  See  also  Brinley  v.  Perth 
Amboy,  29  N.  L.  J.  259,  262. 

Sufficiency  of  notice.  See  Ottawa  v, 
Macey,  20  III.  413;  Butler  v.  Chicago, 
56  111.  341;  Gordon  &.  People,  154  111. 
664:  Rasmussen  t^.  People,  155  lU.  70; 
Aldis  V,  South  Park  Com'rs,  171  Dl. 
424;  Yaffiy  v.  Chicago,  194  111,  88; 
Gage  V.  Chicago.  196  HI.  512;  West 
Chicago  St.  R.  Co.  v.  People,  156  Dl. 
18;  Field  v.  Chicago,  198  111.  224; 
Walker  v,  Chicago,  202  111.  531;  Bass 
V.  People,  203  HI.  206;  Security  Co.  v, 
Arbuckle,  123  Ind.  518;  Klein  v.  Tu- 
hey,  13  Ind.  App.  74;  Baltimore  v. 
Bouldin,  23  Md.  328,  329;  Tufts  v. 
Charlestown,  98  Mass.  583;  Quinn  v, 
James,  174  Mass.  23;  State  v.  Pills- 
bury,  82  Minn.  359;  85  N.  W.  Rep. 
175:  St.  Louis  v.  Ranken,  96  Mo.  497; 
Buddecke  v.  Ziegenhein,  122  Mo.  239; 
Kansas  aty  v.  Ward,  134  Mo.  172; 
Matter  of  Bassfoid,  50  N.Y.  509;  Mat- 
ter of  Rochester,  137  N.  Y.  243;  Tona- 
wanda V.  Price,  171  N.  Y.  415;  People 
».  McCue,  74  N.  Y.  App.  Div.  40;  Sim- 
mons t;.  Gardiner,  6  R.  I.  255;  Adams 
V.  Roanoke,  102  Va.  53;  New  Whatcom 
V,  Bellingham  Bay,  16  Wash.  131; 
Felker  v.  New  Whatcom.  16  Wash.  178; 
Jones  V.  Seattle,  19  Wash.  669,  672; 
North  Yakima  v.  Scudder,  41  Wash. 
15.  As  to  what  is  a  reasonable  time  of 
notice  under  Illinois  statutes,  see 
Perry  v.  People,  155  111.  307. 

*  State  V,  Jersey  aty,  24  N.  J.  L. 
662;  State  v.  Plainfield,  38  N.  J.  L.  95; 
antcy  §  1042;  State  v.  Pat.  Av.  R.  Com'rs, 
41  N.  J.  L.  83;  Vantilburgh  r.  Shann, 
24  N.  J.  L.  740;  State  v.  Trenton,  36 
N.  J.  L.  499.  Where  the  city  charter 
did  not  make  notice  by  publication 
the  exclusive  mode,  it  was  held  that 
personal  notice  to  a  property  owner 
was  sufficient  to  sustain  the  assess- 
ment. Peck  V.  Bridgeport,  75  Conn. 
417.  See  also  Tumwater  v,  Pix.  15 
Wash.  324. 
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published  in  the  official  paper  of  the  city,  and  that  thereupon  the 
tax  should  be  due  and  payable,  such  publication  is  necessary  to 
the  validity  of  the  tax,  and  without  it  the  corporation  cannot 
enforce  the  payment  thereof/  The  notice  to  proprietors  to  make  a 
local  improvement,  if  there  be  no  charter  provision  to  the  con- 
trary, may,  it  has  been  held  in  Missouri,  be  contained  in  an 
ordinance  directing  the  work  to  be  done,  of  which  ordinance  the 
proprietors  are  bound  to  take  notice.*  In  a*  case  in  Connecticut, 
the  charter  of  a  city  in  eflFect  provided  that  the  council  might 
order  the  adjoining  "proprietor"  to  build  a  sidewalk,  failing  to 
do  which,  the  dty  might  build  it  at  his  expense,  and  the  same 
should  be  a  ''  lien  upon  the  property  and  foreclosed  as  a  mortgage''; 
and  it  was  held  that  a  prior  mortgagee  of  the  lot-owner  was  not 
entitled  to  notice  to  build  the  sidewalk;  that  his  interest  in  such 
a  proceeding  was  necessarily  connected  with  the  interest  of  the 
mortgagor;  and  that  he  was  liable  to  be  foreclosed  of  his  right  to 
redeem  unless  he  paid  the  expenses  of  making  the  sidewalk.'  If 
proper  notice  is  not  given,  certiorari  lies  to  remove  the  record 
of  the  proceedings  from  before  the  dty  council  into  the  proper 
court,  where,  if  they  are  substantially  defective,  they  will  be 
quashed/ 

1  Dubuque  p.  Wooten,  28  Iowa,  571;  L.  05;   State  v,  Guttenberg,  Ih.  419; 
Burmeister,  In  re,  56  How.  Pr.  416.       Brewster  v.  Newark,  11  N.  J.  Bq.  114; 

s  Palmyra  v.  Morton,  25  Mo.  503,   State  v.  Bayozme,35  N.  J.  L.  335;  ante, 
507.  §  266,  note. 

As  to  notice  and  mode  of  giving  the  Sufficiency  of  vyblicaticn  of  notice, 
eame,  by  pyblication  or  otherwise,  see  SeeHawest;.  Fliegler,  87Minn.  310;  St. 
Simmons  v.  Gardner,  6  R.  I.  255;  Louis  t;.  Koch,  160  Mo.  587;  Ports- 
Scanmion  v.  Chicago,  40  III.  146;  mouth  Savings  Bank  v.  Omaha,  67  Neb. 
Risley  v.  St.  Louis,  34  Mo.  404;  Hil-  50;  John  &.  Connell,  71  Neb.  10. 
dreth  v.  Lowell  (8ewer),ll  Gray  (Mass.),  »  Norwich  v.  Hubbard,  22  Conn.  687; 
346;  Williams  v.  Detroit,  2  Mich.  560;  Whiting  v.  New  Haven,  45  Conn.  303. 
State  V,  Elizabeth,  30  N.  J.  L.  365;  See  also  Richmond  v.  Williams.  102  Va. 
Durant  v,  Jersey  City,  25  N.  J.  L.  300;  733.  If  an  abutting  owner  fails  to  re- 
State  V,  Jersey  City,  24  N.  J.  L.  662.  in  move  an  imsafe  sidewalk  after  due  no- 
which,  on  certiorari,  it  was  held  tnat  tice  by  the  dty  to  do  so,  the  dty  may 
where  a  munidpal  corporation  exer-  remove  and  rebuild  it  in  its  own  way, 
dses  the  power  to  make  unprovements,  and  cannot  be  enjoined  by  such  owner 
and  assess  the  expenses  thereof  upon  from  removing  it  because  the  material 
the  lands  benefited  thereby,  the  owners  forthe  new  one  is  not  at  hand.  Emporia 
of  lands  assessed  for  such  improve-  v.  Gilchrist^  37  Kan.  632.  See  also 
ments,  if  accessible  by  reasonable  dili-  Winter  v.  Montgomery,  83  Ala.  580. 
gence,  are  entitled  to  reasonable  notice  ^  Ottawa  v.  Chicago  &  R.  I.  R.  R. 
of  the  meeting  of  the  commissioners  for  Co.,  25  111.  43.  Failure,  after  notice,  to 
assessing  the  expenses,  and  this  al-  object  to  an  aseessment  before  the  dty 
thouf^  the  charter  is  silent  on  the  sub-  coundl,  when  it  has  the  power  to  revise 
ject  of  notice.  This  prindple  has  been  and  correct,  or  annul  it  and  direct  a 
repeatedly  reaffirmed  in  Ifew  Jersey,  new  assessment,  may  be  held  in  eq[U]ty, 
Hudson  Co.  Freeh,  v.  State^  24  N.  J.  L.  when  the  party  applies  for  an  injuno- 
716,  718;  State  v.  Jersey  Citv,  34  N.  J.  tion  to  restrain  the  collection  of  the  as- 
L.  33,  30;  State  v.  Plamfield,  38  N.  J.  sessment,  as  a  waiver  of  all  irregularities 
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§1458.  Sewon;  Ooutnictioii  by  Special  AtBessment.  —  It  is 
fully  recognized  that  the  construction  of  sewers  for  the  use  of  prop- 
erty abutting  thereon  or  adjacent  thereto  is  a  local  improvement  of 
a  public  character^  and  that  the  cost  thereof  may,  pursuant  to 
statutory  authority^  be  raised  by  special  assessment  on  the  abut- 
in  the  exercise  of  the  power.  76.;  State  evidence  beyond  or  outside  the  record 
V.  Paterson,  36  N.  J.  L.  159;  post,  itself.  The  question  must  be  tried  by 
§§  1590,  note,  1591,  1595,  note.  Under  the  record,  and  while  the  finding  may 
a  statute  providing  that  the  pro-  be  rebutted  by  other  portions  of  the 
oeedings  shall  not  feul  on  account  of  same  record,  it  cannot  oe  overcome  by 
any  technical  or  clerical  error  unless  other  means.  If,  by  an  inspection  of 
the  party  complaining  thereof  shall  the  whole  record,  it  is  seen  that  there 
show  affinnatively  that  he  has  been  in-  was  no  jurisdiction,  the  findingis  over- 
jured  thereby,  it  was  held  that  failure  come.  Harris  v.  Lester,  80  lU.  307; 
to  record  proof  of  publication  of  the  Botsford  v,  O'Conner,  57  El.  72;  Os- 
notioe  of  hearing  is  immaterial  where  good  v.  Blackmore,  59  HI.  261;  Field 
it  is  shown  that  such  publication  was  v.  Peeples,  180  HI.  376.  The  reason 
made.  Shinmions  v.  Saginaw,  104  that  a  finding  of  the  court  is  not  de- 
Mich.  511.  feated  by  a  publisher's  certificate  or 

Illinois  decisions  as  to  notice  and  other  evidence  as  to  posting  and  mail- 
hearing.  In  Dlinois  Cent.  R.  Co.  v.  ing  of  notices  is,  that  they  are  evi- 
People,  189  111.  119.  120,  application  dence  on  which  the  court  may  or  may 
was  made  for  the  sale  of  the  lands  a»-  not  have  acted  in  arriving  at  its  find- 
sessed.  The  owner  appeared  specially  ing  of  the  fact  that  notice  was  gdven. 
in  opposition,  and  alleged  that  notice  While  service  of  summons  can  only  be 
of  the  final  hearing  of  the  petition  for  shown  by  an  officer's  retuni,  the  pub- 
the  confirmation  of  the  assessment  was  lication  and  mailing  of  notices  may  be 
not  given  in  the  manner  prescribed  by  ^ved  by  any  comp)etent  evidence, 
statute.  The  affidavits  of  the  publish-  The  finding  of  the  jurisdictional  fact 
ers  were  offered  to  support  the  objec-  in  this  case  is  not  overcome  by  the  pub- 
tion.  It  was  held  that  the  attack  on  lisher's  certificate  or  evidence  in  the 
the  validity  of  the  assessment  was  col-  record.  They  are  not  allowed  on  od- 
lateral  only,  and  that  the  determina-  lateral  attack  to  overthrow  the  judg- 
tion  of  the  oountv  court  confirming  the  ment  of  the  court."  See  also  Glover 
assessment  and  miding  that  due  notice  t^.  People,  188  HI.  576. 
was  given  could  not  be  so  attacked.  Apvearance  at  the  proper  time  and 
Cartwright,  J.,  thus  summarized  the  place  neld  to  be  a  wawer  of  defects  in 
decisions  of  the  court:  ''In  several  the  contents  of  the  notice.  Townsend 
cases  where  there  was  no  finding  that  v,  Jersev  City,  26  N.  J.  L.  444:  Hand 
notice  had  been  eiven  and  the  notices  v.  Elizabeth.  31  N.  J.  L.  47.  See  also 
or  evidence  of  puolication  found  in  the.  Gregory  v,  Ann  Arbor,  127  Mich.  454; 
record  were  insufficient,  it  was  held  Barlow  v,  Tacoma,  12  Wash.  32. 
that  the  court  had  no  jurisdiction  to  Waiver  of  lack  of  notice  by  failure  to 
confirm  the  assessment.  McChesney  take  prompt  steps  to  arrest  progress  of 
V.  People,  145  lU.  614;  McChesney  v,  the  work  after  commencement.  See 
People,  148  SI.  221;  Boynton  v.  People,  Hampson  v.  Paterson,  36  N.  J.  L.  159. 
155  lU.  66.  In  other  cases  where  the  Further  as  to  vxtiver  of  objections  to 
oourt  has  found  and  recited  that  notice  validity  of  assessment.  Nashville  v. 
was  duly  given,  it  has  been  held  that  Weiser,  54  111.  245;  Gardner  v.  Boston, 
the  finding  cannot  be  overcome  by  the  106  Mass.  549;  Hopkins  v.  Mason,  61 
production  of  the  publisher's  certificate  Barb.  469;  State  v.  Perth  Amboy,  29 
or  affidavit  showing  insufficient  notice.  N.  J.  L.  259;  State  v.  Paterson  (knowl- 
Hertig.».  People,  159  111.  237;  Dickey  edge  and  estoppel),  36  N.  J.  L.  159; 
V.  People,  160  HI.  633;  Casey  v.  People,  State  v.  Jersey  aty,  26  N.  J.  L.  444; 
165  ID.  49;  Youn^  v.  People,  171  Dl.  State  v.  Paterson,  40  N,  J.  L.  244,  250. 
299.  Such  a  finding,  like  any  other  As  to  remedy  by  certiorari  and  injuno- 
judidal  determination,  can  never  be  tion,  see  chapter  on  Remedies  a^^dnst 
contradicted,  varied,  or  explained  in  a  Illegal  Corporate  Acts,  post,  ( 1570  et 
collateral  proceeding  by  parol  or  other  seq. 
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ting  property  or  upon  the  property  specially  benefited  thereby.^ 
In  the  absence  of  any  constitutional  provision,  the  question  whether 


1  Philadelphia t;.  Tryon,  35Pa.  401; 
lipp  V,  Philadelphia,  38  Pa.  503: 
Stroud  V,  Philadelphia,  61  Pa.  255;  Oil 
aty  r.  Oil  aty  Boiler  Works.  152  Pa. 
348.  See  also  the  cases  cited  in  this 
and  the  succeeding  sections.  The  legis- 
lature has  not  only  the  power  to  appro- 
priate the  money  of  the  State  to  pay 
for  the  cost  of  providing  a  system  for 
the  disposal  of  the  sewa^  of  a  number 
of  cities  and  other  mumcipalities,  but 
may  also  provide  that  the  whote,  or  a 
portion,  of  the  cost  of  such  system  shall 
ultimately  be  borne  by  the  cities  and 
towns,  which  avail  themselves  of  the 
system.  Kingman,  Petitioner,  153  Mass. 
566.  As  to  the  legislative  power  to 
authorize  a  dty  to  direct  and  con- 
trol the  sewage  m  a  neighboring  incor- 
porated village  in  which  the  water  shed 
of  its  water  supply  is  situated,  see  Mead 
V.  Turner,  134  N.  Y.  App.  Div.  691. 

Statutory  authority  to  construct 
"drainSf  ditches,  levees,  and  dykes" 
construed  to  confer  power  to  construct 
sewers.  Charleston  v.  Johnston,  170 
111.  336.  See  to  the  same  effect,  Val- 
paraiso V.  Parker,  148  Ind.  379.  A  town 
m  Massachusetts  may  purchase  a  sewer 
constructed  by  private  owners  in  a 
private  road  which  is  subsequently 
taken  over  by  the  town  and  may  assess 
i^utting  property  owners  for  special 
benefit  derived  therefrom.  Slocum  v, 
Brookline,  163  Mass.  23.  In  Clay  v. 
Grand  Rapids.  60  Mich.  451,  a  dty 
replaced  an  old  timbered  race,  which 
had  been  covered  over  as  the  growth  of 
the  city  required,  and  was  used  for  the 
discharge  of  water,  &c.,  needing  an  out- 
let, by  a  brick  sewer,  and  made  an  as- 
sessment for  its  cost  as  ''for  the  grad- 
ing, levelling,  repairing,  amending,  and 
gravelling  of"  a  street.  In  an  action 
to  set  aside  the  proceedings,  whereby 
the  city  had  sold  adjoining  land  for  the 
assessment,  it  was  held  that  the  im- 
provement was  the  building  of  a  sewer. 
and  not  the  repairing  of  a  street,  and 
that  its  cost  should  have  been  provided 
for  by  a  method  of  taxation  appropri- 
ate to  it,  and  not  assessed  upon  merery  a 
part  of  the  property  benefited  by  it. 

"Laying  out"  of  sewer  defined; 
what  property  liable  to  assessment  of 
benefits;  defence  to  assessment  because 
sewer  is  a  nuisance.  See  Cone  v,  Hart- 
ford, 28  Conn.  363.   Where  cities  which 


had  "established  a  system  of  sewerage'' 
were  invested  by  statute  with  power  to 
levy  a  sewer  tax,  a  dty  which  nad  cre- 
ated a  department  having  charge  of 
sewers,  and  had  accepted  plans  and  esti- 
mates for  the  extension  of  existing 
sewers,  was  held  to  have  established  a 
sewerage  system  within  the  meaning  of 
the  statute:  it  is  not  necessary  that 
such  system  shall  extend  to  all  parts  of 
the  dty.  St.  Louis  Bridge  Co.  v.  People, 
125  111.  226. 

A  property  owner  cannot  ur^ 
against  a  drainage  system  for  the  Dis- 
tnct  of  Columbia  provided  for  by  act 
of  Congress,  the  non-existence  of  a  ne- 
cessity for  drainage,  or  the  fact  that 
he  had  ado{)ted  a  sewer  system  of  his 
own  which  is  sufficient.  Such  a  con- 
tention would  deny  to  Congress  the 
right  to  create  a  system  of  drama^  for 
the  District  of  Columbia,  to  which  a 
lot  owner  must  conform.  District  of 
Columbia  v.  Brooke,  214  U.  S.  138. 

Where  by  statute  munidpal  au- 
thorities are  required  to  serve  a  resolu- 
tion ordering  the  construction  of  a 
sewer  upon  the  property  owners  and 
are  only  authorized  to  construct  the 
sewer  in  the  event  that  the  work  is  not 
done  by  the  property  owners  within  a 
prescribed  time,  the  municipality  has 
no  power  to  construct  the  sewer  and 
assess  the  cost  thereof  on  the  property 
owners  without  service  of  the  ordinance 
or  resolution.  State  v,  Foster,  94  Minn. 
412. 

Express  power  to  a  municipality  to 
construct  sewers  and  regulate  thdr  use, 
and  to  assess  the  cost  of  construction 
against  adjacent  lots  and  lands  is  not 
suffident  to  authorize  a  grant,  by  oiv 
(tinance,  to  a  private  person  or  corpora- 
tion of  the  exduMve  right  or  prurHege  of 
constructing  and  operating  a  system  of 
sewers  within  the  municipal  limits  and 
of  collecting  compensation  from  prop- 
erty owners  for  the  use  thereof .  Weaver 
V,  Canon  Sewer  Co.,  18  Colo.  App.  242. 
Statutory  authority  to  sewer  corpora- 
tion to  construct  sewers  in  dty  streets 
held  not  to  be  exclusive.  Olyphant 
Sewage-Dndnage  Co.  v,  Olyphant,  211 
Pa.  526,  cited  ante,  §  1148,  note. 

A  municipal  oorix)ration  authorized 
to  construct  sewers  cannot  be  restrained 
from  removing  a  street  railway  from 
the  street  for  that  purpose  if  it  is  neoes- 
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a  sewer  shall  be  paid  from  general  taxation  or  by  special  assess- 
ment rests  in  the  legislative  discretion.^  Although  possibly  a  sewer 
may  be  of  such  an  exclusively  pubUc  character  that  it  cannot  con- 
fer any  special  and  peculiar  benefit  upon  particular  lots  or  premises, 
and  therefore  cannot,  in  some  jurisdictions  at  least,  be  the  basis  of 
a  special  assessment,^  the  courts  elsewhere  have,  under  a  variety  of 
circumstances,  refused  to  invaUdate  assessments  on  that  ground.' 


sarv.  Eirby  v.  Citizens'  R.  Co.,  48 
Md.  168.  Afl  to  removing  or  changing 
the  location  of  railway  tracks  and  the 
pipes,  mams,  and  appliances  of  public 
service  corporations  m  the  city  streets 
for  the  purpose  of  constructing  sewers 
therein,  see  antef    §  1271. 

_  A  ew  Jersey,  Under  the  rules  apper- 
taining in  New  Jersey  to  taxation  and 
local  assessments,  a  surface  tax  on  a 
draina^  district  for  the  purpose  of 
defrayipc^  the  expense  of  running  and 
maintainmg  engines  which  are  part  of  a 
sewerage  system,  cannot  be  sustained 
as  an  assessment,  because  it  is  not 
graduated  by  the  benefit  imparted  to 
the  land  to  be  assessed;  nor  can  it  be 
maintained  under  the  taxing  power, 
where  the  drainage  district  is  not  co- 
extensive with  the  poUtical  or  munici- 
pal district  of  which  it  is  a  part.  In 
New  Jersey  a  general  tax  must  be 
made  to  f^  upon  the  entire  political 
district.  A  taxing  act  was  held  to  be 
fatally  defective,  if  the  legislature  does 
not  desi^ate  the  property  out  of  which 
the  tax  IS  to  be  made,  and  prescribe  a 
mode  for  enforcing  it.  State  v.  Cham- 
berlain, 37  N.  J.  L.  388.  See  further  as 
to  the  rules  (somewhat  peculiar)  gov- 
erning taxation  and  special  assessment 
In  New  Jersey,  ante,  §§  1434, 1435. 

*  Prior  V.  Buehler  &  C.  Const.  Co., 
170  Mo.  439,  448.  The  size^  location, 
and  capacity  of  a  sewer  rest  in  the  dis- 
cretion of  the  municipal  authorities. 
Kansas  City  v,  Richaros,  34  Mo.  App. 
621. 

Missouri.  In  the  statutory  provi- 
sions of  this  State,  sewers  are  divided 
into  "public  sewers,"  which  are  con- 
structed at  the  cost  of  the  general  treas- 
ury, and  "district  sewers,''  which  are 
constructed  b^r  special  assessment  on 
property  witmn  the  district.  As  to 
when  sewers  are  to  be  regarded  as 
"public"  and  when  "district"  sewers, 
see  Hill  v.  Swingley,  159  Mo.  45; 
Akers  p.  Kolkmeyer,  97  Mo.  App.  520; 
South  Highland  L.  &  Imp.  Co.  v.  Kan- 
sas City,  172  Mo.  523;  State  v.  Wilder, 


217  Mo.  261;  Heman  v.  Handlan,  50 
Mo.  App.  490.  See  also  Heman  v, 
Allen.  156  Mo.  534. 

*  See  arUe,  §  1440.  In  Massachvr 
setts  it  has  been  held  that  the  im- 
provement of  the  sanitary  condition  of 
the  neighborhood  by  the  construction 
of  a  sewer  may  be  considered  as  a  bene- 
fit if  the  property  assessed  is  thereby 
made  more  healthful.  Beals  v.  Brook- 
line,  174  Mass.  1.  But  in  Pennsyl- 
vania the  court  held  that  the  general 
improvement  of  the  healthfulnees  of 
the  district  was  not  such  a  benefit  as 
justified  the  assessment  of  non-£^utting 
property.  Beechwood  Avenue  Sewer, 
179  Pa.  490. 

^  That  a  sewer  was  carried  to  a  point 
where  its  discharge  into  a  river  would 
least  affect  the  public  health,  does  not 
necessarily  show  that  it  was  built  for 
the  protecting  a  public  health  in  such 
sense  as  to  make  it  a  public  charge,  and 
to  preclude  a  special  assessment  for  its 
cost.  Stewart  Co.  v,  Flint,  147  Mich. 
697,  701.  A  pumping  station  for  sewage 
and  a  system  of  sewers  in  connection 
therewith  covering  onty  a  small  part  of 
the  city,  are  a  local  improvement  for 
which  a  special  assessment  may  be  im- 
posed. Fisher  v.  Chicago,  213  lU.  268. 
A  system  of  relief  sewers  covering  part 
only  of  a  village  is  a  local  improve- 
ment which  may  be  made  b^  special 
assessment.  Northwestern  University 
V,  Wihnette,  230  111.  80,  86. 

House  connections.  In  Illinois  it  is 
held  that  lateral  sewer  connections  to 
abutting  property  are  a  public  improve- 
ment, for  which  a  special  tax  may  be 
levied  on  the  abutting  property.  Palmer 
V.  Danville,  154  111.  156.  But  the  spe- 
cial tax  must  be  levied  on  the  contig- 
uous property  at  a  uniform  rate.  The 
cost  of  each  connection  cannot  be 
charged  to  each  property  connected, 
although  the  lots  on  one  side  of  the 
street  may  be  further  from  the  sewer 
than  the  lots  on  the  other  side.  Palmer 
V,  Danville,  154  111.  156.  Ordinances 
have  been  held  to  be  invalid  and  un- 
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Statutory  authority  to  construct  sewers  is  contimdng  in  its  nature 
unless  otherwise  expressly  limited  and  restricted/  and  the  cost  of 
reconstructing,  rebuilding,  or  enlarging  a  sewer  may  be  raised  by 
assessment  against  property  which  has  already  been  assessed  for 
the  cost  of  constructing  the  original  sewer.^  The  fact  that  the 
sewer  is  constructed  on  land  the  title  of  which  is  vested  in  private 
ownership  does  not  affect  the  power  of  the  municipality  to  impose 
a  special  assessment  for  the  cost,  if  the  sewer  has  been  constructed 
with  the  consent,  express  or  implied,  of  the  owner,'  or  if  the  mu- 

reasonable  when  they  provided  for  the  be  further  assessed  for  the  new  one. 
construction  of  house  slants  or  con-  Bayonne  v,  Morris,  61  N.  J.  L.  127. 
nections  at  intervals  of  twenty  feet  But  in  Pennsylvania^  under  the  rules 
along  the  line  of  the  sewer  and  the  of  decision  adopted  in  that  State  (see 
property  was  unimproved  and  un-  ante,  §  1438),  the  cost  of  reconstructing 
divided.  Bickerdike  v.  Chicago,*  185  a  sewer  is  a  public  charge  which  must 
111.  280;  Gage  v.  Chicago,  191  111.  210.  be  met  from  the  general  revenues  on 
But  the  ordinance  is  not  imreasonable  the  city  and  cannot  be  raised  by  special 
when  it  merely  makes  provision  for  assessment  of  the  abutting  property, 
openings  in  the  sewer  at  intervals  of  Erie  v.  Russell,  148  Pa.  384;  West 
twenty  feet,  without  requiring  the  Third  St.  Sewer,  187  Pa.  565;  Phila- 
actual  construction  of  house  slants  or  delphia  v.  Meighan,  27  Pa.  Super.  Ct. 
connections  to  the  street  or  curb  line.    160. 

Vandersyde  v.  People,  195  111.  200,  201.  A  comer  lot  may  be  specially  a&- 
See  also  Walker  v.  Chicago,  202  III.  sessed  for  the  construction  of  a  sewer 
531;  Washington  Park  Club  t'.  Chicago,  in  one  of  the  streets  upon  which  it 
219  111.  323;  East  St.  Louis  v.  Davis,  fronts,  although  it  drains  into  a  sewer 
233  Dl.  553,  559.  The  ordinance  may  upon  the  other  street,  for  which  an  a»- 
reaflonablv  provide  for  the  construe-  sessment  has  already  been  imposed 
tion  of  a  house  slant  to  each  lot.  Gage  and  paid.  McGarvey  v.  Swan,  17  Wyo. 
9.  Chicago,  195  HI.  490.  See  also  120.  Tothesamee€rect,IUcht;.  Woods, 
Duane  v.  Chicago,  198  111.  471.  118  Ky.  865.    The  fact  that  an  owner- 

The  construction  of  a  main  sewer  has,  with  the  consent  of  the  muni- 
and  branches. ia  a  single  improvement,  dpality,  constructed  a  private  sewer 
which  may  be  provided  for  by  one  ordi-  sufficient  for  his  property  does  not 
nance.  Payne  v.  South  Sprixigfield,  161  relieve  him  from  assessments  for  a 
111.  285.  A  connected  system  of  drains  public  sewer  subsequently  constructed 
and  sewers  along  various  streets  is  a  m  the  street.  Philaddplua  v.  Ckid 
single  improvement  and  may  be  made  Fellows  Hall  Assoc.,  168  Pa.  105. 
under  one  ordinanceproviding  for  a  In  Massachiisetts,  it  is  held  that 
special  assessment.  Walker  v.  People,  after  property  owners  have  been  as- 
170  ni.  410.  sessed  for  the  construction  of  sewers, 

^  See  ante,  §  1148,  and  cases  cited.        they  cannot  be  assessed  for  the  er- 

'  Shannon  o.  Omaha,  73  Neb.  507;  pense  of  maintaining  ^  sewer.  They 
State  V.  Jersey  City.  29  N.  J.  L.  441,  can  only  be  called  upon  to  contribute 
453.  See  also  South  Highland  L.  &  as  general  taxpayers  their  proper  share 
Imp.  Co.  V.  Kansas  City,  172  Mo.  523,  of  the  expense  of  operating  the  sewer. 
531.  and  a  statute  authorising  a  spedal 

Where  a  sewer,  as  originally  con-  assessment  for  such  purpose  was  held 
structed,  created  a  nuisance,  its  con-  to  be  imconstitutionar.  Sears  v.  Boston 
tinuation  to  a  river  was  held  to  be  a  Street  Com'rs,  173  Mass.  350. 
necessity  which  justified  a  second  as-  '  Kramer  t;.  Los  Angeles,  147  Cal. 
sessment  upon  the  property  previously  668:  Cone  v,  Hartford,  28  Conn.  362; 
assessed  for  its  construction.  Green  Hyde  Park  tr.  Borden,  94  Dl.  26; 
V.  Hotaling,  44  N.  J.  L.  347.  Where  a  Leeds  v.  Richmond,  102  Ind.  372;  St. 
new  sewer  oecomes  necessary  to  furnish  Joseph  v,  Landis,  54  Mo.  App.  315; 
a  proper  outlet  for  an  existing  sewer.  Matter  of  McGown,  18  Hun  (M.  Y.), 
land  assessed  for  the  old  sewer  may  434;  Matter  of  Lent|  47  N.  Y.  App. 
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nidpality  has  the  power  to  acquire  the  property  or  an  easement  or 
right  of  way  therein^  by  eminent  domain.^ 

§1459.  Sewer  ^ABsesBxnents;  Proportion  to  Benefits;  Frontage; 
Area.  —  yfe  have  abeady  discussed  the  principles  which  are  re- 
garded in  different  jurisdictions  as  fimdamentally  controlling  the 
power  to  impose  special  assessments,  and  have  referred  to  the 
divergence  in  the  views  of  the  courts,  some  holding  that  special 
benefit  actually  accruing  and  determined  after  a  hearing  or  notice 
is  essential  to  the  validity  of  a  special  assessment,  whilst  other 
courts  hold  that  a  presumption  of  special  benefit  founded  upon  a 
legislative  declaration  thereof  is  sufficient  to  justify  an  assessment 
in  proportion  to  frontage  or  area.*  The  same  divergence  in  the 
views  of  the  courts  is  to  be  found  in  the  case  of  sewer  assessments. 
In  some  jurisdictions,  an  assessment  for  the  construction  of  a 
sewer  can  only  be  imposed  upon  land  which  is  found  to  be  actually 
benefited  in  respect  of  benefits  which  exist  in  fact;  the  amount 
of  the  assessment  cannot  exceed  the  amoimt  of  the  special  and 
peculiar  benefit,  and  the  property  owner  is  entitled  to  a  hearing 
upon  the  question  whether  his  property  is  benefited  and  the  extent 


Div.  349,  355.  It  is  not  a  valid  objeo- 
tion  to  a  sewer  assessment  that  ground 
on  which  it  is  constructed  is  not  a 
regularly  laid  out  street.  So  held 
where  the  public  had  for  a  long  time 
used  the  locus  for  highw^  or  street 
purposes.  Vanderbeck  v.  Jeisey  City, 
29  N.  J.  L.  441. 

^  Maywood  Co.  v.  Maywood,  140 
SI.  216;  Dempster  v,  Chicago,  175  111. 
278.  281.  See  also  Matter  of  Fowler, 
53  N.  Y.  60.  It  will  be  presumed  that 
the  municipality  will  exercise  its  power 
of  eminent  domain.  Dempster  v. 
Chicago,  175  El.  278,  281.  But  a 
special  assessment  caimot  be  imposed 
for  the  construction  of  a  sewer  on  pri- 
vate lands  a^pinst  the  wish  of  the 
owner,  and  without  eompensation  to 
him.  The  city  is  without  authority  to 
so  construct  the  sewer,  and  is  a  mere 
trespasser.  Matter  of  Rhinelander,  68 
N.  Y.  105;  Matter  of  CheesebrouglL 
78  N.  Y.  232.  When  the  location  of 
a  sewer  in  private  property  made  the 
sewer  inaccesstbU  to  the  property 
asseffled,  it  was  held  that  the  assess- 
ment could  not  be  sustained.  State 
V.  Ramsey  County  Dist.  Ct.,  90  Minn. 
540.  But  see  contra,  Heman  v.  Schulte, 
166  Mo.  409,  aff'd  189  U.  S.  507. 

OiUleL    The  f«ct  that  no  outlet  to 


the  sewer  has  been  provided  is  not 
sufficient  to  invalidate  the  sewer  as- 
sessment; Harney  v.  Benson,  113  Cal. 
314;  Ryder's  Estate  v.  Alton,  175  SI. 
94;  nor  will  the  fact  that  the  outlet 
provided  is  on  private  property,  and 
that  the  right  to  construct  it  tnereon 
has  not  yet  been  acquired;  Burhans  o. 
Norwood  Park,  138  Dl.  147:  May- 
wood  Co.  V,  Maywood,  140  lU.  216; 
Payne  v.  South  Sprmgfield,  161  SI.  285; 
or  that  the  outlet  is  a  proposed  sewer 
which  has  not  yet  be^  constructed; 
Ryder  Estate  v,  Alton,  175  SI.  94.  It 
is  the  duty  of  the  municipality  to  dis- 
pose of  the  sewage,  and  the  fact  that 
it  has  not  yet  provided  an  outlet  does 
not  affect  its  power  to  construct  the 
sewer.  Harney  v.  Benson,  113  CaJ. 
314.  See  alao  Burhans  v.  Norwood 
Park,  138  SI.  147;  Payne  v.  South 
Springfield,  161  SI.  285,  291;  Bicker- 
dike  V,  Chicago,  185  SI.  280.  The  duty 
to  furnish  an  adequate  outlet  is  con- 
tinuing in  its  nature,  and  the  exercise 
of  the  power  after  the  original  con- 
struction of  the  sewer  will  justify  an 
additional  assessment.  South  High- 
land L.  &  Imp.  Co.  0.  Kansas  City, 
172  Mo.  523.  531. 
>  Anie,  S§  143G-1440. 
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of  the  benefit.^    On  the  other  hand  in  many  jurisdictions,  following 
the  lines  of  divergence  which  have  been  referred  to  above,^  it  is 


1  Qapp  V.  Hartford,  35  Conn.  66 
(assessment  by  frontage  held  to  be  arbi- 
trary and  invalid);  Hui^erford  v. 
Hartford,  39  Conn.  279:  Title  Guai^ 
antee  &  Trust  Co.  v.  Chicago,  162  El. 
505;  Chicago  v,  Adoock,  168  HI.  221; 
Bickerdike  v,  Chicago,  185  El.  280; 
Crawfordflville  Music  Hall  Assoc,  v. 
Clements,  12  Ind.  App.  464;  Weed  v. 
Boston,  172  Mass.  28;  Sears  v.  Boston 
Street  Com'rs,  173  Mass.  350|Dexter 
V.  Boston,  176  Mass.  247:  White  v. 
Gove,  183  Mass.  333;  Harwood  v. 
Boston  Street  Com'rs,  183  Mass.  348; 
Smith  V.  Boston,  194  Mass.  31,  33; 
State  V,  Pillsbury.  82  Minn.  359; 
State  V.  Ramsey  County  Dist.  Ct.,  90 
Minn.  540;  Hanscom  p.  Omaha,  II 
Neb.  37;  Eello^  v.  Elisabeth,  4!N.  J.  L. 
274;  eW  v.laeed,  43  N.  J.  L.  186, 
192;  De  Witt  v.  Elisabeth,  56  N.  J.  L. 
119;  Vreeland  v.  Bayonne,  58  N.  J.  L. 
126;  Frevert  v,  Bayonne,  63  N.  J.  L. 
202:  Brown  v.  Union,  65  N.  J.  L.  601; 
Butler  V.  Montclair,  67  N.  J.  L.  426; 
Park  Avenue  Sewers,  169  Pa.  433; 
West  Third  St,  Sewer,  187  Pa.  565. 

In  Penruylvania,  a  sewer  assessment 
must  be  founded  on  and  limited  to 
special  benefit.  Park  Avenue  Sewers, 
169  Pa.  433;  West  Third  St.  Sewer, 
187  Pa.  565.  An  assessment  by  front- 
age is  regarded  as  a  convenient  method 
by  which  the  benefit  can  be  ascertained 
when  the  property  is  compactly  built, 
similarly  situated,  and  the  benefit  uni- 
form. Witman  v,  Reading,  169  Pa. 
375,  389;  Anderson  v.  Lower  Merion 
Twp.,  217  Pa.  369.  See  also  lipp  v. 
Philadelphia,  38  Pa.  503.  Bdng  de- 
pendent for  validity  on  the  eidstence 
of  special  benefit,  the  courts  hold  that 
the  assessment  can  only  be  imposed 
upon  abutting  TOt)perty.  Witman  v. 
Reading,  169  Pa.  375,  391;  Park 
Avenue  Sewers,  169  Pa.  433;  Beech- 
wood  Avenue  Sewer,  179  Pa.  490; 
Mill  Creek  Sewer,  196  Pa.  183.  Prop- 
erty cannot  be  assessed  for  a  fifteen- 
inch  sewer  when  a  ten-inch  sewer  is 
sufficient;  such  an  assessment  violates 
the  rule  of  benefit.  Park  Avenue 
Sewers,  169  Pa.  433.  In  Michener 
V,  Philadelphia,  118  Pa.  535,  it  was 
held  that  tne  fact  that  the  owner  had 
paid  his  part  of  the  cost  of  sewers 


previously  constructed  did  not  prevent 
an  assessment  for  a  new  sewer.  But 
although  the  courts  do  not  appear  to 
have  expressly  overruled  this  decision, 
they  have  since  held  that  when  a  sewer 
has  been  constructed  and  paid  for  by 
a  special  assessment,  it  must  be  main- 
tained, and,  if  necessary,  reconstructed 
by  the  city  from  general  taxation. 
Ene  V.  Russell,  148  Pa.  384;  West 
Third  St.  Sewer,  187  Pa.  565;  Phila- 
delphia  v.  Meighan,  27  Pa.  Sup^.  Ct. 
160.  As  to  the  special  rules  applicable 
to  special  assessments  in  Pennsybxtniii, 
see  ante,  H  1438,  1441. 

MichiQan,  In  Warren  v.  Grand 
Haven,  30  Mich.  24,  the  court  held 
that  it  could  not  say,  as  matter  of 
law,  that  an  assessment  for  a  sewer 
estimated  in  proportion  to  the  fronta^ 
of  abutting  property  was  not  made  m 
proportion  to  actual  or  probable  bene- 
fits. But  in  Thomas  v.  Gain,  35  Mich. 
156,  an  assessment  for  a  sewer  accord- 
ing to  the  superficial  area  of  the  land, 
and  apparently  without  regard  to 
benefits^  actual  or  probable,  was  held 
to  be  mvalid.  The  assessment  was 
made  equally  upon  lots  remote  from 
the  sewer  and  only  sli^Uy  benefited, 
with  no  provision  securmg  the  ri^t  to 
connect  with  it,  and  upon  lands  iront- 
ing  upon  the  sewer  and  greatly  bene- 
fited. The  court  considered  the  mode 
80  arbitrary,  so  certain  to  work  in- 
justice, so  flagrantly  opposed  to  the 
principle  of  contribution  m  proportion 
to  benefits,  as  to  be  unconstitutional. 
But  in  Sheley  v,  Detroit,  45  Mich.  431, 
a  paving  assessment  in  proportion  to 
frontage  was  sustained.  Thomas  v. 
Gain,  supra^  was  referred  to^  and  it  was 
said  that  tne  ruling  therem  was  not 
inconsistent  with  an  assessment  in 
proportion  to  frontage.  In  Walker  v. 
Detroit,  138  MfCh.  639,  it  was  held 
that  when  the  proceedings  showed 
that  the  benefit  was  in  fact  considered 
and  determined,  the  fact  that  the  as- 
sessment was  also  in  proportion  to 
area  did  not  invalidate  it.  But  in 
Auditor-General  v.  CVN^ll,  143  Mich. 
343,  where  the  proceedings  purported 
to  show  that  the  assessment  was  made 
by  bcoiefit,  it  was  held  it  could  not  be 
sustained   when   it   conchuively   ap- 


>  Ante,  S  1437. 
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held  in  the  case  of  sewer  assessments  that  the  legislature  has  the 
power  to  create  or  to  provide  for  the  creation  of  a  special  taxing 
district,  to  determine  that  the  property  within  the  district  is  spe- 
cially benefited,  and  to  impose  an  assessment  for  the  cost  of  con- 
structing the  sewer  in  proportion  to  frontage  or  area  without 
notice  or  a  hearing  on  the  question  of  benefit  in  fact.^  But  the  fact 
that  the  special  assessment  is  required  by  law  to  be  in  proportion 


peared  that  it  was  made  by  area  and 
that  the  rule  of  benefits  was  not  com- 
plied with.  As  to  the  general  rule 
applicable  to  special  assessments  in 
Michigan,  see  ante,  (  1438. 

Where  a  statute  of  MaaaackuseUs 
provided  that  sewer  assessments  im- 
posed pursuant  to  its  provisions  should 
be  proportional,  the  enactment  was 
construed  as  by  implication  requiring 
that  they  should  not  exceed  the  bene- 
fits, and  so  construed  the  act  was  held 
to  be  constitutional.  Hall  v.  Boston 
Street  Com'rs,  177  Mass.  434;  Cheney 
V,  Beverly,  188  Mass.  81.  See  also 
Ferguson  v.  Stamford,  60  Conn.  432. 

m  England,  assessments  for  sewers 
are  generally  laid  in  proportion  to 
benefits,  estmiated  according  to  the 
yearly  value  of  the  lands  in  the  sewer 
district.  Per  CodUy,  C.  J.,  in  Thomas 
9.  Gain,  35  Mich.  156,  where  the  Eng- 
lish cases  on  the  point  are  dted. 

1  Frontage  aseessmenie  valid,  Shu- 
mate V.  Heman,  181  U.  S.  403,  eSPg  s.  c. 
sub  nam,  Heman  v,  Allen,  156  Mo.  534; 
White  p.  Harris,  103  Cal.  528:  English 
V.  Wilmington,  2  Marv.  (Del.)  63; 
Gatch  V.  Des  Moines,  63  Iowa,  718; 
Minneapolis  &  St.  L.  R.  Co.  v.  Lind- 
quist,  119  Iowa,  144;  Mason  v.  Spencer, 
35  Kan.  512;  Kansas  City  v.  Gibson, 
66  Kan.  501;  Rutherford  v,  Hamilton, 
97  Mo.  543;  Prior  v,  Buehler  &  C. 
Const.  Co.,  170  Mo.  439,  448;  People 
V.  Pitt.  169  N.  Y.  521,  aff'd  64  N.  T. 
App.  Div.  316;  People  v.  Desmond,  186 
N.  Y.  232,  236;  Parkersburg  v,  Taven- 
ner,  42  W.  Va.  486;  Meggett  v,  Eau 
Claare,  81  Wis.  326. 

Area  aesesements  valid,  Gillette  v, 
Denver,  21  Fed.  Rep.  822;  Hildreth 
9.  Longmont,  47  Colo.  79;  105  Pac. 
Rep.  107;  Andre  V.Burlington,  141  Iowa, 
65;  117  N.  W.  Rep.  1082;  Johnson  v, 
Duer,  115  Mo.  366;  Perry  v.  Davis,  18 
Okla.  427;  McGarvey  v.  Swan,  17 
Wyo.  120. 

We  have  referred  ebewhere  (ante, 
§  1439)  to  the  provisions  of  the  Con- 
stitution of  lUinaie  creating  or  recog- 


nizing a  distinction  between  ''si)ecial 
assessments '*  and  ''special  taxation," 
and  have  pointed  out  that  in  that 
State  special  assessments  must  be 
founded  upon  and  cannot  exceed  the 
actual  benefit.  But  a  ''special  tax" 
In  proix>rtion  to  frontage  may  be  im- 
posed upon  the  propertv  abuttmg  upon 
the  line  of  a  sewer.  See  Galesbuig  v. 
Searles,  114  lU.  217;  Payne  v,  Sprmg- 
field,  161  Bl.  285. 

In  Kanaaa  it  has  been  lield  that  a 
sewer  tax  apportioned  on  the  value  oi 
the  real  estate  in  the  municipality  or 
in  the  sewer  district  is  valid.  Gihoaore 
V,  Henti  33  Kan.  156:  Mason  v, 
Spencer,  Kan.   512;   Douglass  v, 

Craig,  4  Kan.  App.  99,  108.  An 
assessment  upon  the  value  of  the  land, 
exclusive  of  buildings,  was  sustained 
b  Brewer  v.  Springfield,  97  Mass.  152. 
See  also  Snow  v,  Fitchburg,  136  Mass. 
179,183. 

Railroad  property.  The  right  of 
way  of  a  railway  companv,  althou|^ 
in  a  public  street,  held  lii^ble  to  special 
assessment  for  the  construction  of  a 
sewer.  Rich  v,  Chicago,  152  HI.  18. 
Special  assessment  for  sewer  in  propor- 
tion to  frontage  against  lands  used  for 
side-tracks,  yards,  and  stations  held 
valid.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Peterson,  5  Kan.  App.  103,  affM  58 
Kan.  818.  See  to  the  same  effect.  Min- 
neapolis &  St.  L.  R.  Co.  t;.  linaquist, 
119  Iowa,  144.  As  to  the  liability  gen- 
erally of  railroad  property  to  spinal 
assessments  for  local  improvements, 
see  anU,  }(  1451,  1452.  Olie  fact  that 
as  a  result  of  drainage  from  the  con- 
struction of  a  sewer  the  adjacent 
country  would  probably  be  unproved 
and  the  revenues  of  a  railway  com- 
pany increased  thereby  is  not  a  benefit 
for  which  the  railway  company  may 
be  assessed.  The  measure  of  benefits 
is  the  present  increased  market  value 
of  the  property  upon  which  the  assess- 
ment IS  unposed.  Rich  v.  Chicago. 
152  El.  18. 
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to  benefits  does  not  preclude  an  assessment  which  is  in  proportion 
to  frontage  or  area,  if  it  appears  that  that  basis  is  adopted  because 
it  is  a  fair  and  reasonable  method  of  determining  the  benefit.^ 
The  fact  that  the  lands  are  imimproved  and  have  no  occasion  to 
make  immediate  use  of  the  sewer  does  not  preclude  the  existence 
of  special  benefit  which  will  sustain  an  assessment.' 

§  1460.  Sewer  Aasesuients;  Non-abnttiiig  Proper^.  — In  the  case 
of  property  which  does  not  abut  upon  the  Une  of  a  sewer,  and  which 
is  not  immediately  connected  therewith,  it  has  been  held  in 
some  jurisdictions  that  under  statutory  authority  authorizing 
an  assessment  in  proportion  to  benefits,  such  property  may  be 
subjected  to  a  special  assessment  for  the  construction  of  the 
sewer,  if  the  land  be  susceptible  of  drainage  by  the  sewer.    The 

^  Reed  v.  Cedar  Rapids,  137  Iowa,  Improvement/'  construed  as  requiring 
107;  Ithaca  v,  Babcock,  72  N.  Y.  App.  hoik  frontage  and  benefit  to  be  considered 
Div.  260.  Assessment  in  proportion  In  making  the  assessment.  Blackwell 
to  area  held  to  be  a  reasonaole  means  v.  Coenr  D'Alene,  13  Idaho,  357,  367. 
of  securing  an  assessment  in  propNortion  Where  the  statute  required  the  cost 
to  benefits,  as  neariy  as  practicable,  of  constructing  sewers  to  be  assessed 
in  the  case  of  a  storm  sewer.  Denver  ''upon  lands  benefited  by  the  local  im- 
V,  Dumars,  33  Colo.  94, 97;  Spalding  v,  provement  in  proportion  to  such  bene- 
Denver  33  Colo.  172.  In  Bassett  v.  nt,"  and  a  sewer  had  previously  been 
New  Haven,  76  Conn.  70,  the  court  constructed  which  provided  adequate 
held  that  the  adoption  and  application  drainage  for  the  premises  on  the  west 
of  the  front  foot  nde  in  the  laying  of  a  side  of  the  street  and  had  been  paid  by 
sewer  assessment  was  not  in  violation  a  special  assessment  upon  the  property 
of  a  statutory  requirement  that  the  on  that  side  of  the  street,  it  was  held 
assessments  be  laid  with  regard  to  that  the  cost  of  constructing  a  sewer 
special  benefits,  if  that  rule  was,  in  upon  the  east  side  of  the  street  for  the 
tne  discretion  and  judgment  of  the  benefit  of  the  property  on  that  side 
assessing  authority,  chosen  for  the  of  the  street  could  not  be  assessed  on 
reason  mat  it  led  to  the  required  result,  the  property  owners  on  the  west  side 
An  assessment  for  a  sewer  based  upon  of  the  street  at  the  same  rate  per  foot 
the  cost  of  conatructing  in  front  of  the  as  those  on  the  east  side,  since  the  assess- 
premises  assessed,  held  invalid  under  ment  ignored  the  radical  difference  in 
a  statute  requiring  the  assessment  to  the  benefit  conferred  upon  the  west  side 
be  made  according  to  boiefits,  when  property  which  was  alreadv  supplied 
it  did  not  appear  from  the  evidence  with  an  adequate  sewer  paid  for  solely 
that  all  the  lots  were  equally  benefited,  out  of  an  assessment  on  the  west  side, 
Duluth  V,  Davidson,  97  Minn.  378.       and  the  benefit   conferred  upon  the 

In  New  Jersey,  a  sewer  assessment  east  side  property  which  was  wholly 
in  proportion  to  frontage  is  not  valid,  without  any  sewer  until  the  construo- 
unless  it  appears  affirmativdy  that  tion  of  the  sewer  on  that  side  of  the 
Uflit  method  is  in  proportion  to  the  street.  People  v.  Desmond,  186  N.  Y. 
benefit,    and   not   In   excess   thereof.  232. 

Essen  v.  Cape  May,  77  N.  J.  L.  361;  *  District  of  Columbia  v.  Brooke, 
72  Atl.  Rep.  49.  New  Jersey  rule,  214  U.  S.  138;  Clapp  v.  Hartford,  35 
anU,  (§  1434,  1435.  Conn.   66;  Ldtch  v.  La  Grange,  138 

A  statutory  provision  that  the  as*  TH.  291  (fanning  lands  adaptable  to 
sessment  for  constructing  a  sewer  shall  subiurban  residences) ;  Wright  v,  Boston, 
be  "in  proportion  to  the  front  feet  of  9  Cush.  (Mass.)  233;  Ford  v,  Toledo^ 
such  lands,  .  .  .  and  in  proportion  to  64  Ohio  St.  92. 
the  benefits  derived  by  saia  sewerage 
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question  of  the  extent  of  the  benefit  received  is  regarded  as  one  for 
the  determination  of  the  assessing  authorities  and  their  action 
will  not  be  interfered  with  by  the  courts  if  it  be  not  unjust  and 
oppressive.*  But  in  other  cases  where  the  statute  required  that 
the  assessment  be  founded  upon,  and  imposed  in  proportion  to 
benefits,  the  courts  have  refused  to  sustain  an  assessment  upon 
lands  which  are  not  connected  with  the  sewer  and  do  not  drain 
into  it.* 

*  McGilvery  v.  Lewiston,  13  Idaho, 
338,  353;  Beckett  v,  Portland,  53 
Or^.  169.  See  also  Stewart  v.  Chehalis, 
53  Wash.  213.  In  Rich  v,  Chicago,  152 
lU.  18,  it  was  held  that  in  a  special 
assessment  for  a  sewer  it  is  not  essential 
that  the  property  assessed  should  be 
contiguous  to  or  abutting  upon  the 
improvement,  if  it  be  presently  and 
specially  benefited.  Evidence  that 
tne  market  value  of  the  property  wOl 
be  increased  in  cozisequence  of  the  im- 
provement is  sufficient  to  establish  the 
special  benefit.  In  the  case  before 
tne  court,  branch  sewer  connections 
were  i>ut  in  at  the  various  street  in- 
tersections into  which  the  side  and  ad- 
jacent street  sewers  could,  when  con- 
structed, be  discharged.  The  court 
held  that  in  so  far  as  the  opportunity 
thus  afforded  for  drainage  increased  the 
present  market  value  of  the  outlying 
lands,  the  improvement  was  a  special 
benefit.  A  statute  authorized  a  special 
assessment  on  all  contiguous  and  ap- 
proximate lands.  The  court  held  that 
only  such  lands  as  could  drain  into  the 
sewer  were  contiguous  and  approxi- 
mate within  the  meaning  of  the  statute, 
and  that  lands  could  not  be  deemed  to 
be  "approximate"  within  its  meaning 
M  there  were  no  street  or  alley  or  other 
public  way  by  or  through  which  such 
land  might  be  connected  with  the  sewer, 
unless  me  sewer  in  question  in  some 
manner  afforded  the  property,  on  ac- 
count of  its  location,  a  peculiar  advan- 
tage or  special  benefit  not  shared  in 
Idnd  by  other  property  not  so  situated. 
Monk  p.  Ballard,  42  Wash.  35,  42. 
Where  the  statute  required  that  the 
assessment  should  be  in  proportion 
to  benefits,  it  was  held  that  m  the  case 
of  a  trunk  sewer  which  is  maintained 
to  provide  not  only  for  the  premises 
abutting  upon  its  route,  but  also  for 
outlying  territory  susceptible  of  drain- 
ing therdn  by  laterals  the  cost  of  a 
sewer  to  supply  the  abutting  lands 
might  be  assessed  thereon,  and  the  more 


remote  temtoiy  might  be  assessed  for 
such  sum  as  would  pay  for  the  enlarge- 
ment of  the  sewer  to  meet  the  needs 
of  the  outlying  lands.  McKee  Land 
&  Improvement  Co.  v,  Williams,  63 
N.  Y.  App.  Div.  653,  aff'd  173  N.  Y. 
630. 

•  Where  the  authority  conferred  was 
to  assess  the  cost  of  a  sewer  "against 
the  property  immediately  benefited 
thereby,  it  was  held  that  an  assess- 
ment could  not  be  made  on  property 
on  a  parallel  street  which  could  only 
be  connected  with  the  sewer  by  the 
construction  of  a  connecting  sewer 
350  feet  long.  People  v,  Kingston,  53 
N.  Y.  App.  Div.  58.  Under  statutes 
requiring  that  the  assessment  should 
be  impoised  upon  property  benefited, 
it  has  been  held  that  the  assessment 
cannot  be  sustained  if  private  property 
intervenes  so  that  the  owner  oi  the 
property  assessed  cannot  make  use 
of  tne  sewer.  State  v.  Bamsey  Coimty 
Di8t.Ct.,90Minn.  540.  See  also  Clark 
V.  Dunlark,  12  Hun  (N.  Y.),  181; 
affirmed  75  N.  Y.  612.  Construction 
of  statutory  provision  that  no  lands 
shall  be  asse^ed  for  sewers  "that  do 
not  need  local  drainage^  or  which  are 
then  provided  therewith."  Wewell 
t;.  Cincinnati,  45  Ohio  St.  407;  Ford 
V,  Toledo,  64  Ohio  St.  92. 

In  New  Jeney,  it  was  held  by  the 
Supreme  Court  that  the  special  and 
peculiar  benefit  justifying  a  sewer  as- 
sessment is  a  present  benefit  immedi- 
ately accruing  from  the  construction 
of  the  work,  and  that  intended  benefits 
which  may  never  be  realized  were  not 
sufficient,  mere  speculative  benefit  not 
beinff  a  benefit  which  can  be  recog- 
nizea.  Hence,  it  was  held  that  land 
which  cannot  be  drained  into  a  trunk 
sewer  imtil  connecting  laterals  are 
built  cannot  be  assessed  for  the  cost 
of  the  trunk  sewer  imtil  the  laterals 
are  constructed.  Kellogg  v,  Elizabeth, 
40  N.  J.  L.  274;  King  ^riteed,  43  N.  J. 
L.  186,  192;  McKevitt  v,  Hoboken,  45 
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§  1461.  Sewers;  Oonstniction  under  PoUee  Power;  Service  Oharges. 
—  In  some  cases  the  power  of  the  legislature,  or  of  a  municipality 
acting  under  legislative  authority,  to  construct  sewers  at  the  ex- 
pense of  abutting  property  has  been  regarded  as  an  exercise  of  the 
police  power  and  not  of  the  power  of  taxation,  and  assessments  in 
proportion  to  area,  frontage  or  other  basis,  have  been  sustained 
without  regard  to  the  benefits  received  by  the  abutting  property.* 

N.  J.  L.  482;  Moms  v,  Bayonne,  53  In  Illinois  the  rule  has  been  adopted 
N.  J.  L.  299;  Vreeland  v.  Bayonne,  that  before  property  which  ia  not  on 
58  N.  J.  L.  126;  modified  60  N.  J.  L.  the  line  of  tne  sewer  can  be  assessed 
168.  But  it  was  also  held  that  present  for  its  construction,  a  drainagne  district 
surface  drainage  by  a  main  or  trunk  must  be  formed  and  provision  must 
sewer  on  another  street  was  a  sufficient  be  made  securing  to  such  property  the 
benefit  to  sustain  the  assessment.  Hen-  privilege  of  draming  into  tne  sewer 
derson  v.  Jersey  City,  41  N.  J.  L.  489,  m  the  future  development  of  the 
distinguishing  Kellogg  t^.  Elizabeth,  system.  Edwards  t^.  Chicago,  140  111. 
40  N.  J.  L.  274.  supra.  But  under  the  440;  Chicago  v.  Adoock,  168  111.  221; 
rule  so  adopted  it  was  also  held  that  Title  Guarantee  &  Trust  Co.  v.  Chicago, 
when  the  outlying  lands  were  con-  162  lU.  505;  Bickerdike  v.  Chicago,  185 
nected  by  laterals  with  the  main  or  111.  280,  281;  Clark  v,  Chicago,  214  lU. 
trunk  sewer,  they  were  then  benefited  318;  Snydacker  v.  West  Hammond, 
by  the  main  sewer,  and  mi^t  then  be  225  111.  154.  Property  which  does 
assessed  for  the  construction  thereof,  not  front  upon  the  sewer  may  be  as- 
Kellogg  V.  Elizabeth^  40  N.  J.  L.  274;  sessed  if  it  is  within  the  drainage  dis- 
Schlapfer  v.  Union,  53  N.  J.  L.  67;  trict,  and  if  provision  is  made  securing 
Moms  V.  Bayonne.  53  N.  J.  L.  299,  to  the  lands  the  right  to  drain  into  the 
302;  De  Witt  v,  Ehzabeth,  56  N.  J.  L.  sewer.  Mason  v,  Chicago,  178  111.  499. 
119.  But  the  Court  of  Errors  and  In  Walker  v,  Chicago,  202  111.  531,  it 
Appeals  of  New  Jersey  sustained  and  was  held  that  if  the  ordinance  pro- 
applied  a  statute  which  declared  that  vided  that  all  the  property  within  the 
in  assessing  for  the  construction  of  district  might  drain  into  the  sewer,  it 
trunk  sewers  the  assessment  might  be  is  not  a  valid  objection  to  the  special 
imposed  on  all  property  benefited  and  assessment  that  future  legislation  was 
to  be  benefited  within  the  entire  drain-  necessary  before  the  non-abutting 
age;  that  assessments  on  property  property  could  exercise  the  rieht. 
tiierein  draining  into  the  mam  sewer  ^  Keese  v.  Denver,  10  Colo.  112, 
should  immediatelv  become  collectible,  123:  Pueblo  t^.  Robinson,  12  Colo.  593; 
but  that  when  the  benefit  is  prospective  Wolff  v.  Denv^  20  Colo.  App.  135; 
and  depends  upon  the  construction  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Janes- 
lateral  and  connecting  sewers  not  yet  ville,  137  Wis.  7.  In  District  of  Colum- 
built,  the  assessment  should  become  a  bia  v.  Brook,  214  U.  S.  138^  149.  Mr. 
hen  only  from  the  time  the  connecting  Justice  McKerma,  who  defaverea  the 
sewers  should  be  built  and  should  draw  opinion  of  the  court,  referred  the 
interest  only  from  the  date  of  the  con-  power  to  compel  the  construction  of  a 
firmation  of  an  assessment  for  the  sewer  to  the  exercise  of  the  police  power, 
lateral  sewer.  Central  Land  Co.  v.  It  is  within  the  power  of  the  l^is- 
Bayonne,  56  N.  J.  L.  297;  Vreeland  v,  lature,  or  of  a  municipality  actine 
Bayonne,  60  N.  J.  L.  168,  modifying  under  legislative  authority,  to  compel 
58  N.  J.  L.  126;  Brown  v.  Union,  62  connection  to  be  made  between  houses 
N.  J.  L.  142;  aff'd  65  N.  J.  L.  601;  and  sewers  at  the  expense  of  the  abut- 
Seaman  v,  Camden.  66  N.  J.  L.  516.  ting  owner  and  to  cause  the  removal 
Consequently,  in  tne  case  of  outly-  of  cesspools  and  the  like  from  abutting 
ing  property  the  amount  of  pros-  premises.  This  is  an  exercise  of  the 
pective  benefit  to  be  derived  from  the  police  power.  The  assessment  of  the 
construction  of  a  main  or  trunk  sewer  whole  cost  of  the  connection  upon  the 
may  be  immediately  ascertained,  al-  premises  connected  is  not  an  (exerdse 
though  the  payment  of  the  assessment  of  the  power  of  eminent  domain,  or  the 
therefor  ana  the  attaching  of  the  lien  takini;  of  private  property  for  public 
are  postponed.  use  without  just  compensation.     Van 
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§1462(807).  Same  Subject;  Scope  of  Incidental  Power. — 
Where  the  poioer  to  make  sewers  was  held  to  be  derived  as  an  inci- 
dent to  the  power  of  repairing  highways,  the  court  expressed  the 
opinion  that  the  conunon  council  were  not  authorized  to  construct 
sewers  for  the  mere  private  convenience  or  benefit  of  particular 
individuals;  and  that  they  could  (under  such  circumstances)  "  be 
lawfully  made  only  when  the  conmiodiousness  of  the  highway  for 
its  proper  purposes,  and  its  safety  and  the  healthf ulness  of  the 
vicinity,  require  them."  ^ 

§  1463  (806).  Same  Subject;  Contribution  to  Expense  of  making.  — 
It  has  been  decided,  in  Massachusetts,  that  authority  to  make 
needful  and  salutary  by-laws,  or  perhaps  authority  to  make  regula- 
tions for  the  public  health,  will,  in  llie  absence  of  more  specific 
power,  authorize  a  city  to  construct  a  common  sewer,  and  to  subject 
the  owners  of  the  lots  or  land  abutting,  and  who  use  the  sewer,  to 
contribute  for  the  expenditure.  But  this  contribution  must  be 
apportioned  equally  and  fairly,  or  it  cannot  be  recovered  by  the 
city,  either  by  virtue  of  the  ordinance  which  imposes  it,  or  on 
an  indebitatus  count  in  the  absence  of  express  promise.  The  ap- 
portionment should  be  made  upon*  the  value  of  the  land,  inde- 
pendenUy  cf  the  buildings,  and  should  be  settled  at  the  time  of  the 
transaction;  and  an  ordinance  contravening  these  principles  and 
requiring  every  person  connecting  with  the  conmion  sewer  to  pay 
his  just  proportion  of  the  expense  of  making  the  sewer,  having 
reference  always  to  the  last  valuation  of  such  person's  estate  in 
the  assessor's  books,  previous  to  the  expenditure,  is  void  for  in- 
equality and  unreasonableness.^ 

Wagoner  v.  PaterBon.  67  N.  J.  L.  455,  »  Cone  v.  Hartford,  28  Conn.  363, 
459.  In  Hunter's  Appeal,  71  Conn.  375.  In  Hitchcock  v,  Galveston,  96 
189,  Baldtoin,  J.^  remarked  that  a  pay-  U.  S.  341,  the  various  provisions  of 
ment  for  the  pnvilege  of  using  a  sewer  the  charter  of  the  city  are  collated,  and 
is  not  a  tax  on  property,  but  is  a  license  the  effect  of  them  stated  to  be  to  au- 
fee  or  excise.  Where  a  city,  which  had  thorize  the  city  itself  to  construct  side- 
power  to  assess  the  cost  of  a  sewer  upon  walks;  and  though  the  cost  of  construc- 
abutting  property,  instead  of  doin^  so.  tion  is  to  be  de&ayed  by  the  abutting 
passed  an  ordinance  which  provided  lot-owners,  the  city  may  collect  from 
that  connection  misht  be  made  on  a  them  the  cost,  and  in  case  of  the  sale 
specified  payment  for  each  house,  it  of  any  lot  made  to  enforce  the  coUeo- 
was  held  that  a  person  who  connected  tion,  the  dty  must  pay  to  the  owner 
his  house  with  the  sewer  after  the  the  surplus  of  any  proceeds  of  sale  re- 
enactment  of  the  ordinance,  waived  mainin^  after  payment  of  the  amount 
the  iiregular  action  of  the  council,  due  to  it.  The  resort  to  the  lot-owners 
accepted  the  terms  and  conditions  im-  is  to  be  after  the  work  has  been  done, 
poeed  by  the  ordinance,  and,  by  impli-  after  the  expense  has  been  incurred, 
cation,  promised  to  pay  the  amount  and  it  is  to  be  for  reimbursement  to  the 
fixed  therein.  Fergus  Falls  v.  Boen,  78  city. 
Minn.  186.  '  Boston  v,  Shaw,  1  Met.  (Mass.) 
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§  1464.  Payment  <a  ABseBsments  in  Instalments.  —  To  lighten  the 
burden  upon  proi)erty  benefited  by  an  improvement  statutes  are 
frequently  enacted  making  assessmerUs  payable  in  instalments  over 
a  term  of  years.  There  seems  to  be  no  general  constitutional  ob- 
jection to  this  course,  for  the  practice  simply  amounts  to  an  ex- 
tension of  the  time  within  which  the  assessment  may  be  paid;  the 
property  owner  has  no  fundamental  or  constitutional  right  to  have 
the  payment  of  benefits  conferred  upon  his  property  by  the  im- 
provement deferred  until  a  future  period,  and  in  the  absence  of 
special  constitutional  restriction,  it  is  within  legislative  discretion 
to  say  whether  the  privilege  shall  be  secured  to  him.^  The  statute 
conferring  the  privilege  sometimes  limits  it  to  assessments  exceed- 
ing a  certain  amount,  and  denies  it  to  assessments  below  that 
amount.  It  has  been  held  that  such  a  course  is  not  unconstitu- 
tional and  void  for  want  of  uniformity  on  the  ground  that  it  denies 
to  the  property  owner  whose  assessment  is  less  than  the  prescribed 
amount  the  same  privilege  accorded  to  the  property  owner  whose 
assessment  is  over  that  amount.    The  legislature  may  divide  prop* 

130.  After  this  decision  the  legislature  greater  part  of  one  lot  assessed  is  lower 
of  MaasachvseUs  passed  an  act  (Stat,  than  the  bottom  of  the  sewer,  as  it 
1841,  ch.  cxv.  Gen.  Stats.  1860,  p.  254,  might,  and  probably  would,  be  graded 
§  4)  giving  general  authority  to  cities  so  as  to  receive  as  much  benefit  as 
to  construct  drains  or  common  sewers,  other  lots.  Downer  v.  Boston,  6  Cush. 
and  providing  'Hhat  every  person  who  (Mass.)  277;  s.  p.,  and  affirming  the 
enters  his  particular  drain  into  the  validit^r  of  the  act  of  1841,  above  dted, 
main  drain  or  common  sewer,  or  who,  see  Wrieht  v.  Boston,  9  Gush.  (Mass.) 
by  more  remote  means,  receives  a  233,  ana  note  reference  to  People,  <frc. 
benefit  thereby  for  draining  his  cellar  v.  Brookl3m,  6  Barb.  (N.  Y.)  209,  which 
or  land,  shall  pay  to  the  citv  or  town  was  overruled,  4  N.  Y.  419;  Patton  tr. 
his  proportional  part  of  the  charge  Springfield,  99  Mass.  627. 
of  making  or  repauing  the  same,"  &c.  Sewer  taxes  apportioned  upon  the 
A  bv-law  apportioning  the  assessment  value  of  lots  without  the  improvements 
for  building  a  drain  according  to  the  upon  them  held  valid.  Mason  v, 
value  of  the  lands  benefited,  independ-  Spencer,  35  Kan.  512;  Snow  v,  Fltch- 
ently  of  improvements  thereon,  was  burg,  136  Mass.  179,  183:  Gilmore  v. 
held  valid;  and  the  ''remote  benefit"  Hentig,  33  Kan.  156;  Douglass  v.  Craig, 
spoken  of  by  the  statute  was  oonsid-  4  Kan.  App.  99.  Where  a  sewer  tax 
ered  to   "mean  the  increased  value  is  to  t)e  borne  by  the  adjacent  property 

given  to  vacant  and  unimproved  lots  owners,  it  should  be  imposed  only  upon 
y  this  privUege  of  letting  in  drains  those  individuals  who  can  use  the  sewer, 
from  them  in  case  buildmgs  should  and  in  proportion  to  the  benefit  re- 
subsequently  be  erected.  An  assess-  ceived  from  its  construction.  Gilmore 
ment  upon  the  proprietors  of  land  so  v,  Hentig,  supra;  see  also  Hentig  v, 
situatecl  that  it  is,  or  may  be,  benefited  Gilmore,  33  Kan.  234  (special  tax  for 
by  the  sewer  is  just  and  equal,"  al-  grading  alleys), 
though  it  IS  at  the  time  vacant  terri-  ^  Gage  v.  Chicago.  216  HI.  107.  See 
tory.  The  proprietor  of  the  land  is  also  Hellman  v,  Shoulters,  114  Cal.  136, 
liable  to  be  charged,  "although  he  144;  Sisson  v.  Buena  Vista  County, 
never  actually  uses  the  drain;  perhaps  128  Iowa,  442, 461 ;  Boehme  v.  Monroe, 
not,  if  there  is  no  prospect  of  the  possi-  106  Mich.  401  j  Morrison  v,  Morey,  146 
bility  of  benefit.^  But  it  does  not  Mo.  543;  Enckson  v.  Cass  County, 
invalidate    an    assessment  that   the  UN.  Dak.  494,  505. 
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erty  owners  into  classes  according  to  the  amount  of  their  respective 
assessments,  and  provide  a  method  of  payment  equal  and  uniform 
among  the  several  classes.^  There  is  no  implied  authority  in  a 
municipality  to  make  the  assessment  payable  in  instalments  or  to 
defer  payment  thereof.  The  power  so  to  do  must  be  conferred  by 
the  legislature.^    It  is  within  the  power  of  the  legislature  to  fix  the 

^  Ladd  V,  Gambell,  35  Oreg.  303.  a  greater  number  of  instalments  than 
See  also  Hellman  v,  Shoulters,  114  Cal.  the  statute  authorizes  must  be  taken 
136;  Stratton  v.  Oregon  City,  35  Oreg.  on  the  application  to  confirm  the  as- 
409,  414.  sessment.    It  cannot  be  urged  in  oppo- 

The  constitutionality  of  the  "Bar-  sition  to  an  application  for  judgment 
rett  Law"  of  Indiana,  providing  for  of  sale.  Harman  v.  People.  214  lU. 
the  payment  of  assessments  in  in-  454.  As  to  the  method  or  division 
stalments  and  the  issue  of  improve-  into  instalments  under  the  require- 
ment bonds  payable  from  the  assess-  ments  of  the  lUinois  statute  that  the 
ments,  has  been  sustained  against  vari-  division  shall  be  so  made  that  the 
ous  obiectionB.  Adams  v.  Shelbyvillei  first  instalment  shall  include  all 
154  Ind.  467;  McKee  v.  Pendleton,  154  fractional  amounts,  leaving  each  of 
Ind.  652;  Martin  v.  Wills,  157  Ind.  153;  the  remaining  instalments  equal  in 
Leeds  v.  Defrees,  157  Ind.  392;  Shajik  amount  and  multiples  of  $100,  see 
V,  Smith,  157  Ind.  401*  Wray  v.  Fry,  Delameter  v.  Chicago,  158  HI.  575; 
158  Ind.  02;  Hibben  t;.  Smith,  158  Ind.  Latham  v.  Wilmette,  168  111.  153; 
206;  Voris  v,  Pittsburg  Plate  Glass  Co.,  Walker  v.  People,  170  HI.  410;  Parker 
163  Ind.  509;  Pittsburgh,  C,  C.  &  St.  v,  LaGrange,  171  HI.  344:  Gross  t;. 
L.  R.  Co.  9.  Taber,  168  Ind.  410.  Grossdale,   176   111.  572;  Danforth  t;. 

>  Culver  V.  People,  161  lU.  80;  Hinsdale,  177  lU.  570;  Hinsdale  &. 
Farrell  t;.  West  Chicago,  162  111.  280;  Shannon,  182  111.  312;  Gage  v.  Chicago, 
Connor  v.  West  Chicago,  162  lU.  287;  105  111.  400.  Purchaser  held  to  take 
White  V,  West  Chicago,  164  lU.  106;  suited  to  s^  assessment  payable  in 
Charleston  v.  Cadle,  166  lU.  487;  instalments,  and  to  the  agreement  of 
Charleston  v,  Johnston,  170  lU.  336;  his  vendor's  predecessor  in  title  to  |)ay 
Andrews  t;.  People,  173  ill.  123;  Mason  in  instalments  and  waiving  objection 
V,  Chicago,  178  lU.  400;  Corliss  v,  to  legality  in  consideration  of  a  for- 
Hiehland  Park,  132  Mich.  152.  bearance  to  demand  payment  at  once. 

In  Washington,  it  is  held  that  legis-  Talcott  ».  Noel,  107  Iowa,  470.  As  to 
lative  provision  may  be  made  for  the  yjohen  lien  attaches  for  successive  in- 
collection  of  an  assessment  in  instal-  stalments  under  the  practice  in  Ohio 
ments,  without  issuing  bonds.  Heath  and  the  rights  of  a  purchaser  of  the 
V,  McCrea,  20  Wash.  342.  property,    see    Makley  v.  Whitmore, 

Statute  authorizing  the  extension  61  Ohio  St.  587.  An  ordinance  levyins 
of  the  time  for  the  payment  of  local  an  assessment  payable  in  five  annu^ 
assessments  oonstrued  as  permissive  instalments  held  defective  because  it 
only,  and  not  mandatory.  State  v,  did  not  fix  the  time  when  the  instal- 
Minneapolis,  65  Minn.  208.  The  power  ments  fell  due.  Dallas  v,  Emerson 
to  determine  whether  an  assessment  (Tex.  Civ.  App.),  36  S.  W.  Rep.  304. 
should  be  paid  in  instalments  or  in  It  is  sufficiently  definite  to  fix  the  time 
pt>ss  held  to  be  vested  under  the  statute  of  payment  of  the  deferred  instalments 
m  the  oonunon  council.  Conde  v,  from  the  confirmation  of  the  assess- 
Schenectady,  164  N.  Y.  258.  Where  ment.  Davis  v.  Litchfield,  155  HI.  384. 
an  ordinance  has  divided  a  special  A  holder  of  an  assessment  certifi- 
assessment  into  a  certain .  number  of  cate,  or  voucher,  takes  it  subject  to  the 
instalments,  the  county  court  con-  statutory  right  of  a  property  owner 
firming  the  asseBsment  has  no  power  to  pay  deferred  instalments  in  advance, 
to  provide  that  it  be  paid  in  fewer  without  interest;  Wilmette  v.  People, 
instalments.  Phelps  v.  Mattoon,  177  214  111.  107;  and  also  subject  to  an 
Dl.  160;  Michael  t>.  Mattoon,  172  111.  agreement  or  right  conferred  by  ordi- 
304.  nance  and  the  certificate  on  the  prop- 

In  Illinois,  the  objection  that  the  erty  owner  to  postpone  the  payment 
assessment  is  improperly  divided  into  of  the  assessment.     Talcott  v.  Noel, 
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rate  of  interest  upon  the  deferred  instalments/  and  the  postponed 
instalments  do  not  bear  interest,  at  least  before  maturity,  unless 
the  statute  expressly  provides  that  they  shall.^  For  the  piupose 
of  precluding  the  property  owner  from  attacking  the  validity  of 
the  assessments,  or  of  such  instalments  as  may  be  owing,  in  some 
States  the  right  to  pay  in  deferred  instalments  is  conferred  as  a 
matter  of  favor  upon  the  application  of  the  property  owner  and  upon 
his  promise  in  writing,  in  consideration  of  tiie  right  to  make  the 
deferred  payments,  that  he  will  not  make  any  objection  to  the  legal- 
ity or  regularity  of  the  assessment  and  will  pay  the  same  with  interest 
thereon.'     In  other  cases  the  right  to  question  the  validity  of  the 

107  Iowa,  470.  Where  the  statute  au-  the  property  and  thereby  creating  a 
thorized  the  city  council  to  direct  that  lien  naving  priority  over  other  liens 
the  assessment  be  paid  in  instalments,  and  incumbrances  does  not  m^e  the 
it  was  held  that  the  property  owner  assessment  due  and  payable  when  the 
might  anticipate  the  maturity  of  the  statute  provides  for  pa3rment  in  instal- 
de^rred  payments  and  pay  m  gross,  ments.  Mall  v,  Portland,  35  Ore^.  89. 
with  accrued  interest  to  the  date  of  The  property  owner  is  not  aggrieved 
payment.  McGilverv  t;.  Lewiston,  13  by  the  le^  of  less  than  the  amount 
Idaho,  338;  Blackwell  t;.  Cksur  D'Alene.  ot  interest  nxed  by  statute,  and  cannot 
13  Idaho,  357.  Where  a  statute  limited  object  to  the  assessment  on  that  ground, 
the  amount  of  the  special  assessment  Bradford  v.  Pontiac,  165  111.  612,  617. 
which  might  be  levied  against  any  prop-  Where  a  statute  authorizes  the  ool- 
erty  owner  in  any  one  year  to  five  per  lection  of  interest  on  deferred  jmy- 
cent  of  the  value  of  the  lands  assessed,  ments,  but  fails  to  prescribe  the  time 
it  was  held  that  the  gross  amount  of  or  manner  of  payment  of  interest,  the 
an  assessment  payable  in  instalments  city  council  may,  by  ordinance,  re- 
could  not  exceed  the  prescribed  limit,  quire  the  interest  to  be  paid  annually. 
The  fact  that  the  statute  authorized  McGilvery  v.  Lewiston,  13  Idaho,  338, 
pa3rments  in  annual  instalments,  and  351.  Assessment  vouchers  issued  to  the 
that  each  annual  payment  was  within  contractor  for  the  portion  of  the  cost 
the  limit,  was  held  to  be  immaterial,  of  the  improvement  which  is  payable 
Ck)rliss  V.  Highland  Park,  146  Mich,  by  the  city  in  instalments  draw  in- 
597.  Where  a  city  is  authorized  on  the  terest  in  the  same  manner  as  instal- 
petition  of  the  property  owners  to  ments  payable  by  individual  property 
assess  on  the  ten  year  plan  and  makes  owners.  Chicago  v.  People,  215  III. 
a  levy  at  the  credit  rate  by  an  ordinance  235.  Under  a  statute  directing  assess- 
redtmg  that  a  petition  had  been  pre-  ments  to  be  divided  into  twenty  annual 
sented,  when,  in  fact,  no  petition  was  instalments,  and  one  instalment  to 
presented,  the  court  held  that  the  as^  be  assessed  yearly  against  the  lots 
sessment  was  not  void,  but  merely  an  "with  interest,"  the  interest  to  be 
excessive  levy  so  far  as  it  exceeded  the  added  to  the  assessment  in  each  year 
cash  rate,  which  was  also  set  out  in  is  only  the  interest  on  the  assessment 
the  ordinance.  Thompson  v,  Lexing-  payable  in  that  year,  and  not  on  the 
ton,  104  Ky.  165.  whole  assessments  then  remaining  un- 

1  Hulbert  v.  Chicago,  213  111.  452;  paid.  Matter  of  Hagemeyer,  113  N.Y. 
Hulbert  v.  Chicago,  217  111.  286.  See  App.  Div.  472.  For  statute  providing 
also  Gage  t;.  Chicago,  216  111.  107.  for  the  pa3rment  of  interest  on  the  in- 

*  Matter  of  Hagemeyer.  113  N.  Y.  stalments  of  an  assessment  from  the 
App.  Div.  472;  Mall  v.  Portland,  35  time  of  the  confirmation  of  the  aasesa- 
Oreg.  80.  Interest  does  not  be^  to  ment,  see  People  v.  Weber,  164  lU.  412. 
run  oefore  the  maturity  of  the  mstal-  *  This  is  the  method  adopted  by 
ment,  in  the  absence  of  a  statutory  the  Barrett  Law  of  Indiana,  See  Scott 
direction  to  the  contn^.  Connor  v.  v.  Hayes,  162  Ind.  548.  It  is  constitU" 
Paris,  87  Tex.  32.  Docketing  the  tional.  Quill  v.  Indianapolis,  124  Ind. 
aggregate  of  the  instalments   against  292;    Sisson  v,  Buena  Vista  County, 
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assessment  is  subject  to  special  limitations,  e.  g.,  a  period  of  three 
months  after  the  making  of  the  assessment  or  the  issuance  of  improve- 
ment certificates/  and  under  the  Illinois  statute  the  voluntary 
payment  of  an  instalment  is  an  assent  to  the  confirmation  of  the 
assessment  and  estops  further  attack  by  the  property  owner.* 
Under  the  practice  usually  adopted  the  completion  of  the  im- 
provement is  followed  by  the  issuance  of  an  improvement  certifi- 
cate, voucher,  or  bond  to  the  contractor  representing  the  cost  of 
the  improvement,  or  that  part  thereof  which  is  payable  from  prop- 
erty benefited.  After  the  issuance  of  this  certificate  or  bond,  the 
municipality  becomes  simply  a  statutory  trustee  for  collection  of 
the  money  for  the  benefit  of  the  holder.  For  his  benefit  the  right 
is  frequently  conferred  to  foreclose  the  lien  of  the  assessment  in 
the  event  of  a  default  in  the  payment  of  one  of  the  instalments.' 

662;  Hayee  v.  Shirk,  167  Ind.  569,  578; 
Jonea  Co.  v,  Peny,  26  Ind.  App.  554. 

^  This  is  the  provision  of  §  089  of 
the  loioa  Code.  This  provision  is  not 
retroactive  and  only  applies  to  assess- 
ments made  and  improvement  certifi- 
cates or  bonds  issued  after  its  adoption 
in  1897.  Waples  v,  Dubuque,  116  Iowa, 
167;  Citizens'  State  Bank  t;.  Jess,  127 
Iowa,  450. 

•  Downey  v.  People,  205  lU.  230; 
McDonald  t;.  People,  206  HI.  624. 
To  the  same  effect,  Thompson  v. 
Mitchell,  133  Iowa,  527;  Harwood  ». 
Donovan,  188  Mass.  487,  490.  But 
compare  Robinson  v,  Burlington,  50 
Iowa,  240.  But  not  when  the  descrip- 
tion of  the  property  assessed  is  void. 
Upton  V.  People,  176  III.  632.  Fo^ 
untary  payment  of  two  instalments, 
with  other  circumstances,  held  to 
estop  owner  from  attacking  validity 
of  assessment.  Lexington  t^.  Bowman, 
119  Ky.  840.  A  jttdqment  determinixiK 
the  validity  or  invahdity  of  an  instaf 
ment  is  res  adiudicaia  and  conclusive 
as  to  the  validity  or  invalidity  of  in- 
stalments subsequently  becoming  pay- 
able. Markley  v.  People,  171  iff.  260; 
Gross  V.  People,  193  111.  260.  But 
compare  Young  v.  People,  171  111.  299. 
See  also  Gage  v.  People,  213  lU.  410. 
Treat  t;.  Chicago,  125  Fed.  Rep.  644; 
8.  c.  130  Fed.  Rep.  443. 

'  For  the  practice  and  procedure  in 
Indiana  in  actions  by  the  holders  of 
improvement  bonds  to  foreclose  the 
lien  of  the  special  assessment,  see 
Lewis  V.  Albertson,23  Ind.  App.  147; 
Pittsburg,  Ac.  R.  Co.  v.  Fish.  158  Ind. 
525;   Scott  v.  Hayes,  162  Ind.  548. 


128  Iowa,  442.  If  the  property  owner 
fails  to  file  the  agreement,  the  assess- 
ment may  be  collected  in  @t>ss.  Pitts- 
burgh, C,  C.  &  St.  L.  R.  Co.  V.  Taber, 
168  Ind.  419.  The  person  signing 
the  agreement  is  estopped  to  challenge 
the  authority  of  the  city  council  to 
order  the  improvement.  Richcreek 
V,  Moorman,  14  Ind.  App.  370.  The 
stipulation  is  binding  on  the  property 
owner  although  the  city  may  not  nave 
the  power  to  make  the  assessment  pay- 
able in  instalments.  Talcott  v.  Noel, 
107  Iowa,  470,  473.  By  the  charter  of 
the  cit3r  of  D^ver,  Colorado,  a  person 
who  fails  to  pay  the  entire  assessment 
within  thirty  dajrs  after  it  is  levied  is 
conclusively  presumed  to  have  elected 
to  pay  the  same  by  instalments.  The 
charter  also  proviaes  that  all  persons 
electing  to  pay  an  assessment  by  instal- 
ments are  precluded  from  questioning 
the  validity  of  the  assessment.  It  has 
been  held  that  these  provisions  are  con- 
stitutional and  valid.  Denver  v.  Camp- 
bell, 33  Colo.  162;  Jackson  v.  Denver, 
41  Colo.  362.  The  voluntary  execution, 
pursuant  to  statute,  of  an  agreement 
waiving  objection  to  all  irregularity  and 
illegality  in  the  proceedings,  and  aopree- 
ing  to  pay  the  assessment,  is  held,  in 
Indiana,  to  be  an  original  undertakmg, 
and  upon  the  execution  thereof  the 
lot  owner  becomes  individually  liable 
for  any  deficiency  arising  from  the 
sale  of  the  property  on  the  foreclosure 
of  the  lien,  although  the  statute  does 
not  otherwise  impose  any  liability  on 
the  lot  owner  for  the  cost  of  the  im- 
provement. Wayne  County  Savings 
Bank  v.  Gas  City  Land  Co.,  156  Ind. 
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When,  as  is  sometimes  done,  the  assessment  is  based  on  an  esti- 
mate of  cost  made  in  advance  of  the  actual  construction  of  the 
work,  the  city  cannot  enforce  the  instalments  remaining  unpaid 
after  completion,  if  previous  instalments  which  have  been  paid 
are  sufficient  to  pay  for  the  actual  cost  of  the  work,  which  has 
proved  to  be  less  than  the  estimate/  The  time  when  the  lien  of 
the  assessment  accrues,  and  the  extent  thereof,  the  manner  of 
enforcing  payment  of  the  entire  assessment  for  default  in  the  pay- 
ment of  an  annual  instalment,  and  the  applicability  and  effect  of 
statutes  of  limitations  are  necessarily  dependent  upon  the  pro- 
visions of  the  statutes  imposing  the  assessment.^ 

§  1465  (810).  Power  to  make  Contracts  for  Local  ImprovementB.  — 
Power  to  a  municipal  corporation  to  make  local  improvements, 
though  the  expense  be  directed  in  the  constituent  act  to  be  assessed 
upon  the  property  benefited,  gives  the  corporation,  in  the  absence 

^  People  V.  McWethy,  165  HI.  222;  an  owner  is  given  the  right  to  request 

Bloomington  v.  Blodgett,  24  III.  App.  that  he  be  allowed  to  pay  the  cost  ot  an 

650.  improvement  by  instalments   and  he 

*  Where  a  statute  provided  that  a  has  made  no  such  request,  but  the  dty 

special   assessment   shall   be   payable  itself  adopts  that  plan  and  issues  in- 

in  yearly  instahnents  of  five  per  cent  staknent  warrants,  its  action  does  not 

of  the  whole  amount,  together  with  extend  the  period  of  limitations  bevond 

seven  per  cent  interest  on  the  whole  five  years  from  the  completion  of  the 

amount  unpaid  in  anv  jear,  ''which  work.  Lexingtons.  Crosthwaite  (Ky.), 

vearly  instalment   ana  mterest   shall  78  S.  W.  1130. 

be  levied  and  collected  with  the  annual  Time    when   sale    might    be    had 

taxes  upon  the  property  so  assessed,"  held,  under  the  statute,  to  be  after 

it  was  held  that  it  is  not  contemplated  maturity  of  the  final  instalment,  al- 

that  there  shall  be  more  than  one  as-  though  the  statute  provided  ^at  the 

sessment  entered  upon  the  assessment  whole    assessment    should    be    imme- 

roU,  the  right  given  being  merely  a  diatelv  due  and  payable  in  case  of 

Srivilege   to   the   property   owner   to  default  in  any  instalment.    Poillon  v. 

ivide  his  pa3rments,  if  he  so  desires.  Brunner,   66  N.  J.  L.  116,  aff'd   67 

People  V,  Metz,  134  N.  Y.  App.  Div.  N.  J.  L.  353.    For  method  of  sale  for 

533.     Assessment,  though  payable  in  past  due  instalments,  see  Clifton  v. 

instalments,  held  to  6e  a  lien  from  the  Schneider,  106  Ky.  605.    Duration  of 

date  of  the  ordinance  lev3dng  the  as-  lien  of  assessment  payable  in  instal- 

sessment.    Sanders  ».  Brown,  65  Ark.  ments  in  New  Jersey,  see  Voorhees  v, 

498.     Although  the  statute  provides  North  Wildwood,  75  N.  J.  L.  463.    A 

that  the  entire  assessment  shall  become  provision    which    midces    the    entire 

due  in  case  of  default  in  the  payment  assessment  due  and  payable  in  case 

of  any  instalment,  the  statute  of  limn  of  default  in  the  payment  of  an  in- 

itaiions  only  commences  to  run  from  stalment     is    waived     by    accepting 

the  maturity  of   the  last   instalment  payment    of    past    due    instalmenta 

according  to  the  terms  of  the  contract.  Reclamation  District  v.  Hall,  131  CaL 

and  irrespective  of  previous  defaults.  662.    But  see  contra,  Marion  Bond  Ck>. 

Gilsonite    Const.   Co.     v.     Arkansas-  v,  Blakeley,  30  Ind.  App.  374.    Con- 

McAlester   Coal     Co.,    205    Mo.    49  struction  of  statute  maxmg  entire  ao- 

(disapprovine  Bumes  v,  Ballinger,  76  sessment  due  and  payable  for  default 

Mo.  App.  58).    See  also  Ross  v.  Gates,  in  payment  of  instalments,  see  Jaioks  9. 

183  Mo.  338;  Barber  Asphalt  Pav.  Co.  Memll,  201  Mo.  91. 
r.  Meservcy,  103  Mo.  App.  186.   Where 
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of  provisions  evincing  a  different  legislative  intent,  the  implied 
power  to  make  general  contracts  therefor}  As  to  agreements  made 
between  the  corporation  and  a  contractor  to  do  the  work,  the 
abutters  or  property  owners  on  whom  the  expense  falls  are  not 
parties,  but  are  usually  brought  into  direct  relation  with  the  pro- 
ceeding for  the  local  improvement  for  the  first  time  when  the  assess- 
ment is  made.  The  assessment  is  a  tax  levied  by  the  corporation 
upon  property  to  defray  the  expense  of  the  improvement,  and  the 
suit  to  collect  it  (though  brought  by  the  contractor  under  author- 
ity given  for  that  purpose)  has  been  held,  though  not  invari- 
ably, to  be  the  subject  of  seiroff  or  counter-claim}    But  although 

1  Gumming  v.  Brooklyn,  11  Paige,  share  of  the  cost  of  a  street  improve- 
(N.  Y.),  596;  Mayer  v.  New  York,  63  ment.  Ball  v.  Balfe,  41  Ind.  221;  ante, 
N.  Y.  455,  459;  Lutes  v.  Briggs,  64  §§  793,  801,  819,  825;  post,  §  1467. 
N.  Y.  404;  Hitchcock  v.  Galveston,  Where  a  city  contracts  to  pave  a  street 
96  U.  S.  341;  Galveston  v.  Heard,  54  and  to  pay  the  contractor  by  assign^ 
Tex.  420;  Jones  v,  Holzapfd,  11  Okla.  ment  of  assessment  bills,  the  abuttmg 
405,  415,  quoting  text.  owners  may  make  defence  upon  the 

A  power  vested  in  the  city  au-  character  of  the  work  done,  although 
thorities  to  provide  b^  "general  or-  not  nominal  parties  to  the  contract, 
dinance"  for  the  gradm^  and  paving  Erie  City  v,  Butler,  120  Pa.  St.  374. 
of  streets,  without  passmg  a  special  Under  the  Constitution  of  Illinois 
ordinance  in  ibe  particular  case,  does  which  ^ves  to  cities  "power  to  make 
not  empower  them  to  grade  and  pave  local  unprovements  ...  by  special 
anv  street  or  part  thereof,  for  the  taxation  of  contiguous  property  or  other- 
public  convenience  generally,  or  for  wise,"  an  act  authorizing  ^e  cost  of  a 
the  benefit  of  the  whole  city,  without  sidewalk  to  be  recovered  of  the  adja- 
any  motive  or  purpose  of  special  cent  lot-owner  by  suit  at  law  is  void, 
benefit  to  property  in  the  immediate  Craw  v,  Tolono,  96  111.  255;   Virginia 


locality,  and  to  assess  the  cost  of  the  v.  Hall,  96  111.  278;  ante,  §|  1439. 1453 

work  upon  the  owners  of  such  prop-  In    Bodley   ».    Finley's   Ext,    111 

erty.     Bums  v,   Baltimore,   48   Md.  Ky.  618,  quoting  the  text,  it  was  held 

198.     Construction  of  statute  author-  that  a  setroff  might  he  pleaded  against 

izin^  cUy    to    assume  assessments    in  a  contractor's  claim  in  an  action  to  en- 

consideration  of  release  by  owner  of  force  the  lien  for  the  cost  of  a  street 

claims   for  damages   growmg  out  of  imi>rovement.      Recognizing   the   im- 

proceeding,  see  Atkiiison  v.  Newton,  position  of  special  assessments  to  be 

169  Mass.  240;    Bell  v,  Newton,  183  an  exercise  of  the  sovereign  power  of 

Mass.  481.    See  also  Green  v,  Everett,  taxation,  the  court  said:  "But  is  any 

179  Mass.  147;   Aspinwall  v,  Boston,  public  policy  violated  in   permitting 

191  Mass.  441.  a  set-on  against  the  claim  of  a  con- 

>  Himmelmann  v,  SpanagelL  39  Cal.  tractor  in   whose  favor  this  govem- 

389;    Same  v,  Cofran,  36  Cal.  411;  mental  power  has  been  exercised?    In 

Meuser  t^.  Risdon,  76.  239;   Emeiy  v.  such  case  a  contract  is  entered  into  by 

San  Francisco  Gas  Co^  28  Cal.  345;  the   mimidpality,   on   behalf   of   the 

Banaz  t^.  Smith,  133  Cal.  102;    Bur-  abutting    property    holders,    with    a 

lington  V.  Palmer,  67  Iowa,  681.    See  contractor,    for   the    making   of   the 

Lohrum  v,  Eyermann,   5   Mo.   App.  improvement.    Under  the  statute  this 

481;  Sargent  v.  Tuttle,  67  Conn.  162.  Ss  held  to  give  the  contractor  a  lien 

But  a  defence  good  against  the  city  is  ui)on  such  property  for  the  contract 

good  against  the  contractor.    St.  Louis  price  of  the  work.    If,  when  he  seeks 

V,  Clemens,  36  Mo.  467,  469.     See  to  enforce  his  lien,  the  property  holder 

Heman  v.  McNamara,  77  Mo.  App.  1.  is   permitted    to   set   ofif   a   demand 

Coverture  is  no  reason  why  real  estate  agamst  him,  this  does  not  in  any  wise 

belonging  to  a  person  under  such  dis-  interfere  with  the  exercise  of  the  gov- 

ability  abould  not  be  assessed  for  its  emmental  power,  nor  with  the  progress 
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the  property  owners  are  not  privies  or  parties  to  such  contracts, 
yet,  to  a  certain  extent  and  in  a  substantial  sense,  the  munici- 
pality is,  sub  modo,  their  representative  in  law;  and  since  the 
burden  to  pay  rests  upon  them,  they  have  a  right  to  insist  on 
a  faithfiQ  performance  of  the  contract,  and  the  corporate  authori- 
ties cannot  arbitrarily  and  without  reason  dispense  with  such 
performance  to  the  prejudice  of  the  abutter.^ 

The  carrying  out  of  a  public  improvement,  including  the  mak- 
ing of  the  contract,  the  supervision  of  the  work  done  thereunder, 
and  the  determination  whether  the  terms  of  the  contract  have 
been  fulfilled,  unless  otherwise  provided  by  statute,  of  necessity 
devolve  upon  the  conmion  council,  the  board  of  public  works,  or 
other  appropriate  local  authority  having  charge  of  the  improve- 
ment. Sometimes  that  duty  is  so  devolved  in  express  terms.  When 
the  duty  is  expressly  devolved  upon  the  local  authorities,  or  when 
it  rests  upon  them  of  necessity  and  the  statute  does  not  otherwise 
provide,  the  acceptance  of  the  improvement  by  the  appropriate  local 
authorities  acting  in  good  faith  and  within  the  scope  of  their  powers 
after  the  completion  of  the  work,  is  conclusive  upon  the  property 
owner,  so  far  as  the  character  of  the  work  done  and  the  materials 
used  is  concerned;  and  in  the  absence  of  fraud,  or  possibly  of  plain 
mistake,  the  property  owner  cannot  defend  a  suit  to  enforce  the 
assessment  upon  the  ground  that  the  work  was  not  done  according 
to  the  contract.*    But.  this  principle  only  properly  applies  when 

of  the  improvement.     This  claim  is  not  having  their  origin  in  the  exercise 

not  one  hy  the  government,  or  by  the  of  governmental  power." 

munidpahty  in  the  exercise  of  dele-  ^  Bond  v.  Newark,  19  N.  J.  Ek].  376; 

gated  governmental  power.     It  is  a  Liebstein  v.  Newark,  24  N.  J.  Eq.  200; 

private  clum,  for  the  enforcement  of  Schunmi  v,  Seymour,  lb.  143;  Lake  v. 

which  a  statutory  lien  is  dven.    The  WiHiamsburg^  4  Denio  (N.  Y.),  520, 

only  ground  of  public  policy  against  523;  St.  Louis  v.  Clemens,  36  Mo.  467; 

the  aUowance  of  such  a  set-off  would  Saxton  v.  Beach,  50  Mo.  488;  but  see 

be  the  possibility  that  a  prospective  Murray  v.  Tucker,  10  Bush  (K^0»  240. 

contractor  indebted  to  one  or  more  As  to  the  liability  of  the  mimicipal  cor- 

abutting  property  holders  might  either  poration  to  the  contractor,  see  chapter 

refrain  from  bidding  or  make  a  higher  on  Contracts,  ante,  1 825. 

bid  than  he  would  make  if  such  set-off  *  Emery  v.  Bradford,  29   Cal.  75; 

were  not  allowed.    This  objection  does  Cochran    v,    Collins,    29     Cal.    129; 

not  seem  to  us  veiy  forcible,  for  we  Hicketts  t^.  Hyde   Park,  85  HI.  110, 

must    assume    that    each    contractor  113;    Haley  v,  Alton,   152    HI.   113; 

knows  of  the  existence  of  all  legal  de-  Chicaso  v.  Sherman,  212  111.  498'  Lux 

mands  against  him,  and  we  cannot  &  Talbott  Stone  Co.   v,   Donaldson, 

assume  that  he  intends  to  avoid  their  162  Ind.  481,  485;    Robinson  v.  Val- 

payment.     We  reach  the  conclusion,  paraiso,  36  Ind.  616,  619;   McEnejiey 

therefore,   that  on  proper  showing  a  v,  Sullivan,  125  Ind.  407,  410:  DePuy 

setoff  may  be  allowed  a^^ainst  a  claim  t^.  Wabash,  133  Ind.  336;  Rooinson  v. 

for  street  improvement  in  such  cases  Valpanuso.  136  Ind.  616;    Blooming- 

as  it  would  be  allowed  against  the  as-  ton  v.  Phelps,  149  Ind.  596;  Cason  v. 

sertion  of  other  liens  upon  property  Lebanon,   153  Ind.  567;    Gorman  v. 
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the  improvement  is  constructed  in  substantial  conformity  to  the 
improvement  provided  for  by  the  ordinance  and  contracted  for. 


State,  157  Ind.  205:  Damdl  v.  Keller, 
18  Ind.  App.  103;  Holloran  t^.  Morman, 
27  Ind.  App.  300;  Ferguson  v,  Coffey- 
ville,  77  Kan.  391;  Henderson  v, 
Lambert,  14  Bush  (Ky.),  24;  White- 
field  9.  Hippie  (Kv.).  12  S.  W.  Rep. 
150;  Joyes  v,  Shadbum  (Ky.),  13 
S.  W.  Rep.  361;  Bogard  v,  O'Brien 
(Ky.),  20  S.  W.  Rep.  1097;  Purdy  i;. 
Drake  (Ky.),  32  S.  W.  Rep.  939; 
Allen  V,  Woods  (Ky.),  45  S.  W.  Rep. 
106;  Barker  v.  Tennessee  Pav.  Brick 
Co.  (Ky.),  71  S.  W.  Rep.  877;  Ever- 
sole  9.  Walsh  (Ky.),  76  S.  W.  Rep. 
358;  Baldrick  v.  Gast  (Ky.).  79  S.  W. 
Rep.  212;  Kelly  v,  Chadwick,  104  La. 
719;  Baltimore  v.  Raymo,  68  Md. 
569;  Motz  v,  Detroit,  18  Mich.  495, 
515;  Dixon  v,  Detroit,  86  Mich.  516; 
Harper  v.  Grand  Rapids,  105  Mich. 
551;  Cass  Farm  Co.  v.  Detroit,  124 
Mich.  433,  439;  State  v,  Jersey  City, 
29  N.  J.  L.  441,  449;  Chance  v, 
Portland,  26  Oreg.  286;  Shannon  v, 
Portland,  38  Oreg.  382,  401;  Duni- 
way  V,  Portland,  47  Oreg.  103;  Mich- 
ell  V.  Portland,  53  Oreg.  547;  Hughes 
V.  Portland,  53  Oreg.  370;  Berwind  v. 
Galveston  &  H.  Inv.  Co.,  20  Tex.  Civ. 
App.  420;  Ehna  v.  Carney,  9  Wash. 
466;  North  Yakhna  t^.  Scudder,  41 
Wash.  15,  22;  Pass  v,  Seehawer,  60 
Wis.  525  (clami  that  the  certificate 
void  because  work  not  done  within 
time  limited  by  contract).  See  also 
People  V.  Church,  192  111.  302. 

In  lUinoiSf  an  injunction  will  not 
issue  to  restrain  the  collection  of  an 
assessment  on  the  ground  that  the 
contractor  has  not  constructed  the 
improvement  in  compliance  with  the 
contract  and  ordinance.  The  property 
owner  may  have  mandamus  to  compel 
the  city  to  perform  the  work  in  ac- 
cordance with  the  ordinance,  and  an 
injunction  may  issue  to  restrain  the 
city  from  improperly  paying  the  con- 
tractor. Callister  &.  Kochersperger, 
168  ni.  334;  Heinroth  v,  Kocher- 
sperger, 173  111.  205;  Craft  t^.  Kocher- 
sperger. 173  HI.  617;  Shannon  v. 
Hinsdale,  180  HI.  .202;  Lawrence  v. 
People,  188  HI.  407- 

In  Calif  omia,  it  is  held  that  the 
property  owners  have  no  other  remedy 
for  the  failure  of  the  contractor  to 
complete  the  work,  or  for  misconduct 
of  the  city  officials  in  approving  and 


accepting  the  work  before  it  was  com- 

Eleted,  than  by  a  statutorjr  appeal; 
y  failing  to  appeal,  the  objection  is 
waived.  Emery  v.  Bradford,  29  Cal. 
75;  Nolan  t^.  Reese,  32  Cal.  485; 
Chambers  v.  Satterlee,  40  Cal.  497, 
498;  Himmelmann  v,  Hoadley,  44 
Cal.  213;  Dorland  v.  MoGlynn,  47 
Cal.  47;  I>yer  v.  Parrott,  60  (5al.  551; 
Boyle  V.  Hitchcock,  66  Cal.  129;  Jen- 
nings V.  Le  Breton,  80  Cal.  8,  11.  As 
to  fraud  in  the  performance  of  con- 
tract, see  McVenry  v.  Kidwell,  63  Cal. 
246;  Santa  Cnu  Rock  Pav.  Co.  v, 
Bowie,  104  Cal.  286.  Semble,  that  if 
the  city  permitted  fictitious  items  to 
be  included  in  the  contractor's  claim 
on  which  the  assessment  is  based,  it 
would  operate  as  a  fraud  on  the  prop- 
erty owners,  requiring  a  court  of 
equity  to  vacate  the  assessment. 
Dixon  V.  Detroit,  86  Mich.  516,  520. 
See  also  Matter  of  Livingston,  121 
N.  Y.  94.  The  fraud  which  will 
vitiate  an  assessment  must  be  fraud 
in  the  act  of  acceptance  by  the  mu- 
nicipal authorities:  the  fact  that  the 
work  was  fraudulently  done  is  not 
sufficient.  Darnell  v.  Keller,  18  Ind. 
App.  103. 

In'  Taylor  ».  Wapatoneka,  26  Ohio 
CSr.  Ct.  R.  285,  it  was  held  that  where 
a  street  improvement  was  not  prop- 
erly completed  the  collection  of  an 
assessment  tiierefor  would  be  enjoined 
until  the  defect  was  remedied  without 
cost  to  the  abutting  property  owner. 
In  Mason  v.  DesMomes,  108  Iowa, 
658,  it  was  held  that  the  fraud  of  a 
contractor  in  failing  to  use  a  proper 
amount  of  cement  m  constructing  the 
curbing,  combined  with  the  failure  of 
the  proper  authorities  to  discover  the 
defect,  vitiated  the  acceptance  of  such 
portion  of  the  street  and  rendered 
void  the  assessment  of  the  property 
abutting  thereon,  although  the  au- 
thorities were  not  guilty  of  actual 
fraud.  See  also  Carman  v.  Lang,  69 
Iowa,  384.  A  certificate  signed  by  a 
clerk  in  the  office  of  the  city  engineer 
of  the  completion  of  the  street  work 
held  insufficient,  under  statutory  re- 
quirements, to  sustain  the  lien  of  an 
assessment  upon  the  lands  assessed. 
Rauer  v.  Lowe,  107  Cal.  229.  A  street 
assessment  is  prima  facie  evidence 
that  the  contractor  has  fulfilled  his 
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The  authorities,  under  the  usual  powers  conferred  upon  them,  can- 
not contract  for  an  improvement  of  one  kind  and  then  accept  an 
entirely  different  kind  and  attempt  to  levy  an  assessment  therefor.^ 


§  1466  (811).  Same  Subject  ;  Conditions  Precedent  to  Abutter's 
Liability.  —  To  entitle  a  murdcipal  corporation  to  recover  from  the 
abutter  the  expense  of  constructing  a  sidewalk,  or  other  local  im- 
provement, it  miLst  svjbdantiaUy  comply  vyUh  aJU  conditions  precedent, 


oontract  to  the  satisfaction  of  the 
superintendent  of  streets  in  the  ab- 
sence of  other  evidence;  and  the 
p*tma  facie  character  of  this  evidence 
IS  not  overcome  by  a  certificate  of  the 
city  engineer  that  the  grading  was  not 
done  to  the  official  line  and  grade. 
Buckman  v.  Landers,  111  Cal.  347. 
When  a  superintendent  of  streets  has 
certified  upon  the  face  of  the  assess- 
ment that  work  has  been  done  and 
materials  furnished  under  his  direo- 
tion  and  to  his  satisfaction,  he  cannot 
thereafter  qualify  his  certificate  by 
subsequently  endorsing  on  the  assess- 
ment a  statement  that  the  work  was 
accepted  by  the  common  council,  and 
had  not  been  under  his  control  and 
supervision  and  was  not  accepted  by 
him.  Hadley  v,  Dague,  130  Cal.  207. 
In  Haisch  v.  Seattle,  10  Wash.  435, 
where  it  appeared  that  a  street  was 
in  a  worse  condition  after  an  attempted 
improvement  than  before,  and  the 
property  adjoining  was  therefore  dam- 
aged instead  of  improved;  that  the 
property  holders  remonstrated  time 
and  time  again  with  the  authorities 
against  the  manner  in  which  the  work 
was  being  conducted,  but  no  atten- 
tion was  paid  to  the  remonstrances, 
and  that  tne  defects  in  the  work  were 
open  and  notorious,  it  was  held  that 
the  city  must  be  presumed  to  have 
taken  notice  of  the  same,  and  that 
the  adjoining  property  holders  were 
not  estopped  to  deny  the  validity  of 
the  assessment  even  though  the  work 
had  been  accepted  by  the  proper 
authorities. 

^  Schneider  v.  District  of  Columbia, 
7  Mackey  (D.  C).  252;  Dougherty  ». 
Hitchcock.  35  Cal.  512,  523;  Stock- 
ton V,  Whitmore,  50  Cal.  554;  Pells  v. 
People,  159  111.  580:  Church  v.  Peo- 
ple, 174  ni.  366  (change  in  location 
of  sewer);  Pells  v.  Paxton,  176  111. 
318  (oontract  changed  to  call  for  a 
pavement   of   less  width);    People  v. 


Whidden,  191  111.  374;  Gage  v.  People, 
193  111.  316  (dirt  roadway  substituted 
for  graded  and  macadamized  roadway) ; 
Young  t;.  People  196  111.  603,  605; 
Chicago  V.  Nodeck,  202  lU.  257,  273; 
Chicago  V,  Ayers,  212  111.  59;  McCain 
V.  Des  Moines,  128  Iowa,  331;  Pett^r 
V,  Allen  (Ky.),  54  S.  W.  Rep.  174  (im- 
provement made  at  a  place  other  than 
that  provided  by  the  ordinance  there- 
for); Scranton  v.  Bush,  160  Pa.  499 
(gradine  done  not  according  to  ordi- 
nance, but  according  to  another  grade 
fixed  by  the  city  engineer  without  au- 
thority). See  also  Independence  v. 
Gates,  110  Mo.  374.  AbuUina  owners 
held  to  be  entitled  to  enjoin  the  issu- 
ance of  assessment  certificates  to  con- 
tractor who  has  failed  to  perform  the 
work  in  compliance  with  the  oontract. 
Wingert  t^.  Tipton,  134  Iowa,  97.  It 
has  been  held  that  althou^  the  action 
of  a  city  council  in  accepting  the  work 
of  a  contractor  for  public  municipal  im- 
provements which  has  not  been  fully 
executed  on  account  of  defective  ma- 
terial used  or  full  compliance  with  the 
plans  and  specifications  for  the  work 
would  be  conclusive  against  collateral 
inquiry  by  a  person  whose  property  has 
been  assessed  to  pav  for  the  same  in 
resisting  the  tax,  when,  instead  of  a 
defective  construction  of  the  work, 
there  has  been  failure  to  do  the  work 
provided  for  and  contracted  to  be 
done,  it  is  quite  a  different  matter, 
and  where  a  city  has  contracted  for  a 
continuous  line  of  sidewalk  and  ac- 
cepts the  construction  only  of  a  por- 
tion thereof,  leaving  intervening  spaces 
between  the  portions  of  the  sidewaDc 
accepted,  the  contractor  cannot  recover 
even  on  a  quardum  vaUhat,  or  for  any 
benefit  which  the  abutting  property 
owners  mav  receive  from  the  portion 
constructed.  Berwind  v,  Galveston  & 
H.  Invt.  Co.,  20  Tex.  Qv.  App.  426. 
See  also  Texas  TraDsportataon  Co.  v. 
Boyd,  67  Tex.  153. 
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whether  prescribed  by  charter  or  ordmance.^  Therefore,  if  the 
order  of  the  city  council  requires  the  sidewalk  to  be  built  on  the  side 
of  a  certain  street,  the  dty  cannot  recover  of  the  lot-owner  an  assess- 
ment for  building  a  sidewalk  several  feet  from  the  side  of  such 
street.*  And  where  the  ordinances  of  the  dty  provide  that  side- 
walks shall  be  constructed  of  such  materials  as  the  city  council  may 
order,  the  dty  cannot  recover  an  assessment  unless  the  council  has 
prescribed  the  kind  of  material  out  of  which  they  should  be  built.' 

§  1467  (812).    Same  Subject.  —  In  Missouri,  in  actions  to  recoDer 
the  amount  charged  against  a  lot  for  local  improvements  in  front 

1  Lowell   V,    Wentworth,    6   Cush.  precedent  to  liability  of  property  owner. 

(Maas.)     221,    involving    validity    of  Bennison  v,  Galveston,  18  Tex.  Civ. 

notice  of  assessment:  Same  v.  French,  App.  20. 

lb,  223;  Finnell  t;.  Kates,  19  Ohio  St.  *  Lowell  t;.  Wheelock,  11  Cush. 
405;  Dorathy  t^.  Chicago,  53  III.  79;  (Mass.)  391.  The  owner  of  a  comer 
Wilson  V.  Poole,  33  Ind.  443;  Himmel-  lot,  who  had  applied  to  the  city  council 
mann  v.  Biyne,  41  Cal.  500;  Hewes  for  the  use  of  water,  and  paid  for  the 
V,  Reis,  40  Cal.  255 1  Harper's  Appeal  pipe  laid  along  one  front  of  his  prop- 
109  Pa.  St.  9;  Shendan  v.  Fitchourg,  erty,  was  held  not  to  be  liable  for  the 
131  Mass.  523;  Hoyt  v.  East  Saginaw,  cost  of  pipe  afterwards  laid  without 
19  Mich.  39;  Merritt  v,  Portcnester,  his  consent  along  the  other  front. 
71  N.  Y.  309;  Frosh  v.  Galveston,  73  Baker  v.  Gartside,  86  Pa.  St.  498. 
Tex.  401;  Connor  v.  Paris,  87  Tex.  That  no  authority. exists  for  the  pay- 
32;  McCrowell  v,  Bristol,  89  Va.  652.  ment,  out  of  the  general  revenues,  of 
670,  citing  text.  Construction  oi  judgments  against  a  city  for  work  per- 
charter  as  to  '^ temporary"  or  ''per-  formed  in  the  improvement  of  streets 
manent"  sidewalks,  and  as  to  what  does  not  release  the  city  from  liability 
constitutes  an  "acceptance"  thereof  therefor.  Slusser  v.  Burlington,  42 
^  the  city.  Lowell  v.  Wheelock,  11  Iowa,  378.  Under  an  ordinance  au- 
Ciush.  391.  If  the  charter  provides  thorizing  a  plank  sidewalk,  a  tax  as- 
liiat  sidewalks  may  be  constructed  by  seased  for  one  of  stone  was  held  void, 
the  dty  "at  the  expense  of  the  lot-  Sloan  t^.  Beebe,  24  Kan.  343. 
owner,"  and  points  out  no  specific  '  Lowell  v,  Wheelock.  11  Cush. 
remedy,  a  civil  action  lies  to  recover  (Mass.)  391,  supra;  McCrowell  v. 
the  amount.  Lowell  v.  Wyman,  12  Bristol,  89  Va.  652,  670,  citing  text. 
Cush.  273,  276.  "The  power  of  charg-  The  order  should  appear  on  the  journal 
ing  the  expense  of  sidewalks  on  the  of  their  official  proceeding.  76. ;  ante, 
owners  of  tne  adjoining  land  is  a  high  §§  244,  1448.  The  provision  of  a  city 
power,  and  is  not  to  be  extended  by  charter,  making  the  abutting  lot- 
construction."  Per  Metcalf,  J.,  in  owners  liable  for  a  street  improvement, 
Lowell  V.  French,  6  Cush.  (Mass.)  223,  being  in  derogation  of  the  common 
224;  New  York  Prot.  E.  Public  School,  law^  must  be  construed  most  strictly 
In  re,  47  N.  Y.  556.  agamst  the  municipality.  The  council 
Where  a  statute  confers  the  power  is  the  agent  of  the  law  in  contracting 
to  pave,  but  expressly  provides  that  for  an  improvement  so  as  to  make  the 
the  street  or  alley  shall  first  be  graded  cost  a  charge  on  a  lot.  No  liability 
so  as  to  bring  the  street  or  alley  up  attaches  until  the  work  to  be  done  is 
to  the  established  grade,  the  dty  has  ascertained  and  prescribed  in  the  or- 
no  power  to  assess  for  an  improvement  dinance  and  contract.  Henderson  v. 
above  the  established  grade  and  the  Lambert,  14  Bush  (Ky.),  24.  Such 
enforcement  of  the  assessment  may  be  abutting  lot-owners  were  under  the 
enjoined.  Hubbell  v,  Bennett,  130  drcumstances  held  not  to  be  liable 
Iowa,  66,  citing  Zaleslr^  v.  Cedar  where  only  a  part  of  the  work  oon- 
Rapids,  118  Iowa,  714.  £ntry  by  the  tracted  for  had  been  completed  by 
^city  collector  of  the  assessment  in  a  the  contractor,  and  accepted  and  paid 
'book  kept  for  the  purpose,  as  required  for  by  the  dty  council,  lb, 
by  the  ordinance,  nela  not  a  condition 
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thereof,  the  liberal  doctrine  is  adopted,  that  a  subcardial  compliance 
with  the  law  is  sufficient,  and  it  is  not  necessary  for  the  city  to 
prove  a  strict  compliance  with  directory  ordinances  on  the  subject, 
but  the  lotowner  or  defendant  may  show  a  neglect  of  duty  by  the 
authorities,  and  if  he  was  injured  thereby,  it  will  constitute  a  de- 
fence. If  the  work  has  been  done  in  a  manner  satisfactory  to  the 
corporation,  and  has  been  accepted  by  it,  a  prima  facie  case  is  made 
out.^  But  the  courts  of  Missouri  have  also  held  that,  if  the  time 
for  the  completion  of  an  improvement  be  fixed  by  the  ordinance 
providing  therefor,  and  if  the  contractor  does  not  substantially 
comply  with  the  conditions  of  the  ordii^ance  as  to  tiTne,  and  delays 
the  completion  of  the  improvement,  tax  bills  issued  for  the  work 
are  invalid  and  cannot  be  enforced  against  the  abutting  proprietors. 
The  reasoning  upon  which  these  decisions  proceed  is  that  the  right 
to  create  a  lien  upon  property  benefited  rests  on  a  substantial  ad- 
herence to  the  method  prescribed  by  the  ordinance  providing  for 
the  improvement;  that  that  ordinance  is  the  only  authority  of  the 
officers  to  make  the  improvement  and  of  the  contractor  to  proceed 
therewith;  that,  when  the  ordinance  fixes  the  time  of  completion, 
time  becomes  of  the  essence'  of  the  contract,  because  under  the 
system  of  competitive  bidding  after  advertisement  the  time  within 
which  the  work  is  to  be  performed  necessarily  affects  the  price  to 
be  paid;  that  when  the  time  fixed  by  the  ordinance  has  expired  no 
further  authority  exists  on  the  part  of  the  officers  of  the  city,  or  on 
the  part  of  the  contractor  to  proceed  with  the  work  and  to  com- 
plete it;  and  that,  therefore,  the  contract  being  at  an  end,  there 
can  be  no  basis  for  an  assessment  as  for  a  completed  improvement.^ 

1  Rislev  t^.  St.  Louis,  34  Mo.  404;  Mo.  376;  Barber  Asphalt  Pav.  Co.  v, 
St.  Joseph  V,  Anthony,  30  Mo.  637;  Munn,  185  Mo.  552;  Rose  v.  Trestrail, 
St.  Louis  V,  De  Noue,  44  Mo.  136;  St.  62  Mo.  App.  352;  McQuiddy  v,  Bran- 
Louis  V,  Clemens,  36  Mo.  467;  Neenan  nock.  70  Mo.  App.  535;  Whittemore 
V,  Smith,  60  Mo.  292;  Adams  v,  Lin-  v.  Sills,  76  Mo.  App.  248;  New  Eng- 
dell,  5  Mo.  App.  197;  Steffen  t^.  Fox,  land,  Ac.  Trust  Co.  v.  James,  77  Mo. 
124  Mo.  630;  Porter  t^.  Boyd  Pav.  &  App.  616;  Springfield  v.  Davis.  80 
Const.  Co.,  214  Mo.  1,  21.  In  an  Mo.  App.  574;  Avres  v.  Schmohl,  86 
action  to  recover  local  assessments,  in  Mo.  App.  349:  Winfrey  v.  Linger,  89  Mo. 
the  absence  of  proof  of  fraud,  the  ac-  App.  159;  Wheless  v,  St.  Louis,  90 
ceptance  by  the  corporation  of  work  it  Mo.  App.  106;  Schoenbeiig  v,  Heyer, 
was  authorized  to  contract  for  is  91  Mo.  App.  389;  Childers  v.  Holmes, 
prima  facie  evidence  against  the  de-  95  Mo.  App.  154;  Smith  v.  Westport, 
lendant,  so  far  as  relates  to  its  com-  105  Mo.  Af)p.  221. 
pletion  and  the  manner  in  which  it  The  doctrine  enunciated  in  the  text 
was'  done.  Municipality  No.  2  v,  was  first  laid  down  by  the  Kansas  City 
Guillotte,  14  La.  An.  297;  Murray  Court  of  Appeals,  in  Rose  v.  Trestrail,  62 
V,  Tucker,  10  Bush  (Ey.),  240;  antSt  Mo.  App.  352,  an  action  to  restrain  the 
§S  464,  465.  contractor  and  the  city  from  curbing 

*  Neill    V,    Gates,    152    Mo.    585;  a  street.    The  city  ordmance  directing 

Barber  Asphalt  Pav.  Co.  t^.  Ridge,  169  the  work  to  be  done  contained  a  pro 
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This  rule  has  been  applied  although  the  contract  has  contained 
provisions  providing  for  a  daily  penalty  upon  the  contractor  for 


vision  that  the  work  ''shall  be  com- 
pleted within  thirty  daya  from  the  time 
a  contract  therefor  binds  and  takes 
effect."  The  city  and  the  contractor 
entered  into  a  written  contract  for  the 
work  containing  a  similar  stiptdation. 
The  work  was  not  begun  until  nearly 
ninety  days  after  the  m^lfing  of  the 
contract.  The  Court  of  Appeals 
affirmed  a  judgment  enjoining  the 
continuance  of  the  work,  saying,  in 
ite  opinion:  "The  ability  of  a  city 
to  create  a  lien  on  the  property  df 
abutting  landowners  for  street  im- 
provements made  in  pursuance  of  the 
provisions  of  the  ordmances  authoriz- 
mg  the  same  is  not  founded  on  any 
I>re-e3dsting  right,  but  rests  exclu- 
sively on  a  substantial  adherence  to 
the  method  prescribed  by  such  or- 
dinances. ...  In  the  present  case  it 
does  not  appear  that  there  was  a  sub- 
stantial compliance  with  the  contract 
within  the  time  it  required.  The  work, 
as  has  already  been  stated,  should  have 
been  completed  within  thirty  days  after 
the  making  of  the  contract  or  by  July 
17,  but  instead  of  that  it  was  not 
commenced  until  three  months  later, 
or  on  October  17.  No  ordinance  was 
passed  by  the  board  of  aldermen  to 
extend  or  revive  the  contract.  If  the 
contractor  could  defer  performance 
for  three  months,  why  not  for  three 
years,  or  for  anv  other  length  of  time? 
Cases  may  and  often  do  arise  where 
the  bid  of  the  contractor  is  below  what 
the  work  can  be  done  for  without 
subjecting  him  to  loss.  If  he  finds 
himself  in  this  unhappy  predicament, 
all  he  has  to  do,  ii  the  defendant's 
contention  be  correct,  is  to  wait,  be- 
fore proceeding  with  the  execution  of 
his  contract  until  the  prices  of  labor 
and  material  are  such  that  he  can 
profitably  execute  it.  He  need  not 
pay  any  attention  to  the  restriction  of 
Lis  contract  as  to  time.  All  he  is  re- 
quired to  do  is  to  perform  the  contract 
at  such  time  as  is  most  advantageous 
to  himself  and  consequently  most  dis- 
advantageous to  the  property  owners. 
The  landowner  can  be  protected 
against  these  injurious  consequences 
in  no  other  way  more  effectually  than 
by  so  construing  the  ordinance  as  to 
exact  substantial  comi>liance  with 
the  contract  within  the  time  fixed  by 
the  ordinance.     Such  a  construction 


is  a  shield  against  that  injustice  which 
otherwise  would  be  left  within  the 
power  of  the  contractor  to  inflict." 
The  court  also  said  of  the  provision  of 
the  ordinance  requiring  the  work  to 
be  done  within  thirty  days:  "It 
operates  as  a  limitation  upon  the  au- 
thority of  officers  of  the  dty  who  were 
ordered  to  contract  for  the  work.  The 
ordinance  conferred  no  express  or  im- 
plied authority  to  make  a  contract  for 
the  work  which  was  not  to  be  com- 
pleted within  thirty  days  after  it  took 
effect.  Time  is,  therefore,  of  the  very 
essence  of  the  ordinance  and  the 
contract  made  in  conformity  to  it. 
It  was  no  less  than  a  statute  of  the 
city.  The  rule  is  that  when  a  statute 
provides  for  doing  work  by  contract 
and  a  time  is  fixed  for  a  completion 
of  the  work,  it  is  of  the  essence  of  the 
contract  that  the  work  be  completed 
wUMn  such  time  or  an  authorized  ex- 
tension thereof,  A  failure  to  complete 
the  work  within  the  required  time  ren- 
ders all  further  or  subsiequent  proceed- 
ings invalid."  Citing  Turney  v,  Dough- 
ertjr,  63  Cal.  619,  621;  Beveridge  v. 
Livingstone,  54  Cal.  54,  57;  Owens  v, 
Heydenfelt  (Cal.),  6  Pac.  Rep.  423. 

The  next  case  in  which  the  ques- 
tion arose  was  McQuiddy  v.  Brannock, 
70  Mo.  App.  535,  also  m  the  Kansas 
City  Court  of  Appeals.  That  was  an 
action  on  tax  bifis  issued  for  street 
grading  in  Kansas  City.  The  ordi- 
nance directing  the  grading  and  under 
which  the  contract  was  let,  provided 
that  the  work  should  be  completed 
within  eighty  days  ''from  the  time  a 
contract  therefor  binds  and  takes 
effect,  and  shall  be  paid  for  in  special 
tax  bills  asainst  and  upon  the  lands 
that  may  be  charged  with  the  cost 
thereof  according  to  law."  On  the 
original  hearing  of  the  case  the  court 
followed  Rose  v,  Trestrail.  62  Mo.  App. 
352,  supra,  and  merely  neld  that  the 
fact  that  tne  contract  contained  stipu- 
lations for  a  daily  penalty  upon  the 
contractor  for  delay  in  completion 
did  not  take  it  out  of  the  ruling  of 
that  case.  On  a  motion  for  rehearing 
the  court  refused  to  depart  from  the 
views  expressed.  These  views  were 
followed  by  the  Supreme  Court  in  Neill 
V,  Gates,  152  Mo.  585,  where  the  court 
merely  remarked  ''that  the  work  was 
not  completed  within  the  time  pre- 
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delay  in  excess  of  the  specified  period.^  If,  however,  the  ordinance 
is  silent  on  the  subject  of  the  time  of  completion  and  says  nothing 
as  to  when  the  work  shall  be  commenced  or  when  it  shall  be  com- 
pleted, but  the  contract  fixes  a  time  and  stipulates  for  deductions 
in  case  of  delay,  the  ordinance  is  complied  with  if  the  work  is  finished 
within  a  reasonable  time,  and  if  the  deductions  are  made.  In  such 
cases  time  is  not  of  the  essence  of  the  contract,  and  delay  beyond 
the  period  prescribed  by  the  contract  does  not  affect  the  validity  of 
the  lien  of  the  assessment.^ 

§  1468.     Interest  on  AssesBinents.  —  We  have  already  seen  that 

in  the  absence  of  an  express  or  plam  provision  therefor,  interest 

scribed  by  the  ordinance  and  con-  owner  upon  tax  bills  issued  upon  such 
tract  under  which  it  was  done  is  not  contract.  Neill  t^.  Gates,  152  Mo.  585. 
disputed,  and  as*  time  was  of  the  ee-  It  is  otherwise,  however,  when  the 
sence  of  the  contract  and  material  the  ordinance  and  contract  only  require 
tax  bills  issued  for  the  work  and  here  completion  within  a  reasonable  tmie, 
sued  on  must  be  held  void,"  citing  and  such  reasonable  time  has  not 
Rose  V.  Trestrail,  62  Mo.  App.  352,  expired  at  the  time  when  an  ordinance 
and  McQuiddy  t^.  Brannock,  70  Mo.  extending  the  time  for  completion  is 
App.  535,  supnif  as  authority.  adopted.    Sparlcs  v.  Villa  Rosa  Land 

1  McQuiddy  v,  Brannock,  70  Mo.  Co^  99  Mo.  App.  489. 
App.  535;  Neill  t^.  Gates,  152  Mo.  585.  In  California  it  has  been  held  that 
Quceref  whether  the  Missouri  line  of  under  a  city  charter  requiring  the 
decisions  dted  above  does  not  unduly  superintendent  of  streets,  upon  failure 
restrict  the  power  of  the  city  council?  of  a  contractor  to  complete  his  work 
See  cases  cited  in  next  note.  before  the  ejcpiration  of  the  contract 

'  Heman  v.  Gilliam,  171  Mo.  258;  time^  to  notify  the  supervisors,  and 
Schibel  v,  Merrill,  185  Mo.  534;  ADen  providing  that  the  supervisors  should 
V.  Labsap,  188  Mo.  692;  Curtice  v.  relet  the  work,  the  Miffatian  of  the 
Schmidt,  202  Mo.  703;  Sedalia  v»  supervisors  to  relet  the  work  is  manr 
Smith,  206  Mo.  346;  HiU-0'Meara  datary^  and  the  supervisors  or  super- 
Const.  Co.  tf.  Hutchmson,  100  Mo.  intendent  cannot  extend  the  time  for 
App.  294;  Hilgert  v.  Barber  Asphalt  completing  the  work  after  the  expira- 
Pav.  Co.,  107  Mo.  App.  385;  Brigham  tion  of  the  contract  time.  Under  such 
V,  Hicknian,  136  Mo.  App.  216.  See  provision  there  can  be  no  recovery 
also  Gilsonite  Const.  Co.  v,  Arkansas  upon  an  assessment  if  the  work  l>e 
McAlester  Coal  Co.,  205  Mo.  49;  not  completed  within  the  contract 
Jones  0.  Paul,  136  Mo.  App.  524.  time.  Tumey  v.  Dougherty,  53  CsJ. 
Where  the  ordinance  prescnbes  the  619;  Beveridge  v,  Livingston,  54  Cal. 
time  within  which  the  work  shall  be  54;  Mahoney  t^.  Braverman',  54 
completed,  the  city  engineer  cannot  Cal.  565;  Fanning  v.  Schammel,  68 
extend  that  time  and  a  contract  pro-  Cal.  428;  Dougherty  v.  Coffin,  69  Cal. 
vision  purporting  to  spve  him  that  454;  Raisch  v,  San  Francisco,  80  Cal. 
power  IS  void.  McQmddy  t^.  Bran-  1;  McVerry  v.  Boyd,  89  Cal.  304; 
nock,  70  Mo.  App.  535;  Ayres  t;.  Brock  v.  Luning,  89  Cal.  316.  See  also 
Schmohl,  86  Mo.  App.  349;  Childers  Ede  v.  Knight,  93  Cal.  159;  Fletcher 
r.  Holmes,  95  Mo.  App.  154;  Neill  v.  v.  Prather,  102  Cal.  413;  White  v. 
Gates,  152  Mo.  585.  When  the  time  Harris,  103  Cal.  528:  Rauer  v.  Ix>we, 
prescribed  by  contract  for  completion  107  Cal.  229;  McDonald  v.  Meses, 
of  the  work  has  expired,  an  ordinance  107  Cal.  492;  Buckman  v.  Landers, 
purporting  to  extend  that  time  made  111  Cal.  347;  Buckman  v,  Ferguson, 
after  the  contract  has  been  forfeited  108  Cal.  33:  Palmer  v.  Bumham,  120 
by  expiration  of  the  period  prescribed,  Cal.  364;  Kelso  v.  Cole,  121  Cal.  121; 
does  not  have  the  ^ect  of  vitalizing  Dougherty  v.  Nevada  Bank,  81  Cal. 
the  contract  nor  does  it  create  a  new  162;  Heft  v.  Payne.  97  Ual.  108; 
liability  on  the  part  of  the  property  Brady  v,  Burke,  90  Cal.  1. 
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cannot  be  collected  upon  a  delinquent  tax.^  In  this  respect  there 
is  no  distinction  between  general  taxation  and  special  assessments; 
the  latter  come  within  the  same  rule,  and  interest  or  penalty  for 
default  in  payment  can  only  be  collected  when  the  statute  ex- 
pressly or  by  clear  implication  so  provides.*  But,  by  statute, 
provision  for  the  collection  of  interest  or  penalty  for  default  in 
payment  is  now  usually  made.* 


§1469(814).  Ouratiye  Legislation;  Reassessments.  —  It  is  well 
settled  that  in  the  absence  of  any  constitutional  prohibition 
or  restriction,  the  legislature  may,  where  it  has  antecedent  power 
to  authorize  a  tax  or  assessment,  cure  by  a  retroactive  law  any  irregu- 
larity or  want  of  authority  in  levying  it,  although  thereby  a  cause 
of  action  which  has  ab-eady  accrued  should  be  defeated.*    Statutes 

Bacon  v.  Savannah,  105  Ga.  62:  Des 
Moines  Brick  Mfg.  Ck).  v.  Smith,  108 
Iowa,  307;  State  v.  Norton,  63  Minn. 
497;  McQuiddy  v.  Gates,  69  Mo.  App. 
156;  Barber  Asph.  Pav.  Co.  v.  UUman, 
137  Mo.  643;  Brennert  v.  Farrier,  47 
N.  J.  L.  75;  Vredand  v.  Bayonne,  60 
N,  J.  L.  168;  Camp  ».  Neiischeler,  67 
N.  J.  L.  21 ;  Matter  of  Hatch,  74  N.  Y. 
App.  Div.  248;   Matter  of  Gilfeather, 


Cal. 
281; 
162; 


1  Ante,  §  1417. 

*  Himmeknan    v.    Oliver,    34 
246;  HaskeU  v,  Bartlett,  34  Cal. 
Sargent    v.    Tuttle,    67    Conn. 
McChesney  v.  Chicago,  213  HI.  592; 
Conway  v.  Chicago,  219  111.  295,  301; 
Paterson  Ave.  &  S.  Road  Com'rs  v. 
Hudson  County,  46  N.  J.  L.  173,  175; 
Brennert  v.  Farrier,  47  N.  J.  L.  76; 
Matter  of  Hagemeyer,  113  N.  Y.  App. 
Div.  472,  474;    MaU  v.  Portland,  35 
Oreg.  89. 

In  Sargent  v.  Tuttle,  67  Conn.  162, 
the  court  said  that  as  a  special  as- 
sessment is  a  tax,  and  a  tax  at  best 
is  a  burden  imposed  upon  a  taxpayer 
without  reference  to  his  consent,  it  is 
reasonable  to  hold  that  any  increase 
of  that  burden  by  way  of  penalty  or 
otherwise  should  be  expressly  made 
by  the  power  which  imposes  it;  and 
that  until  the  legislative  will  to  in- 
crease the  burden  by  the  addition  of 
interest  has  been  clearly  expressed, 
interest  should  not  be  allowed.  Unless, 
therefore,  some  public  statute  or  the 
city  charter  expressly  or  by  dear  inv- 
plicaHon  authorizes  the  collection  of 
mterest  upon  special  assessments,  it 
is  not  collectible.  Where  the  claim  of 
the  contractor  is  payable  solely  from 
the  assessment,  held,  that  the  city 
could  not  withhold  from  the  contractor 
the  amount  of  interest  voluntarilv 
paid  by  property  owners,  although 
the  city  mid  no  authority  to  collect 
interest  on  the  assessment.  Chicago 
V.  McGovem,  226  111.  403. 

^  For  the  construction  of  statutes 
imposing  interest  and  penalty  for  non- 
payment of  special  assessments,  see 


101  N.  Y.  App.  Div.  150;  Altoona  v. 
Morrison,  24  Pa.  Super.  Ct.  417; 
Connor  v.  Paris,  87  Tex.  32;  Gray, 
lim.  of  Taxing  Power,  §  1215  et  seq, 
and  cases.  Statute  construed  as  by 
imvUcalion  authorizing  the  city  to 
collect  interest  on  special  assessments. 
Galveston  v.  Heard,  64  Tex.  420^  447. 
Statute  construed  em  requiring  city  to 
pay  interest  at  same  rate  and  in  same 
manner  as  individuals  on  portion  of 
assessment  payable  by  it.  Chicago  v. 
People,  216  III.  236.  See  also  Gosnell 
V,  Louisville,  104  Ky.  201,  209.  Where 
a  tax  bill  and  the  ordinance  under 
which  it  is  issued  provide  for  the  pay- 
ment of  interest  within  a  certain  time 
after  its  "issue  and  presentation,^'  in- 
terest does  not  begin  to  nm  until 
Sresentation.  Springfield  v.  Kirby,  73 
lo.  App.  640.  Where  a  charter  pro- 
vides for  interest  within  a  certain 
time  after  demand,  to  entitle  the 
holder  to  penal  interest,  the  demand 
must  be  personal.  Stifel  v,  MacManus, 
74  Mo.  App.  658. 

*  Mattmgly  v.  District  of  Colum- 
bia, 97  U.  S.  687,  690:  WiUiams  v, 
Albany  County,  122  U.  S.  154;  John- 
son V.  Wells  County,  107  Ind.  15; 
Richman   v,    Muscatine    County,    77 
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which  provide  for  a  reassessment  because  of  the  invalidity  of  the 
original  assessment  are  in  their  nature  and  effect  curative  statutes, 
and  are  to  be  construed  in  harmony  with  the  principles  of  law 
applicable  to  such  legblation.^    The  original  assessment  for  a  local 

Iowa,  513:  Tuttle  v.  Polk,  84  Iowa,  in  any  aasessment,  land  tax-book, 
12,  17:  Clinton  v.  Walliker,  98  Iowa,  personal  tax-book,  notice,  advertise- 
655;  Chicaffo,  R.  I.  &  P.  R.  Co.  v.  ment,  book  of  sale,  certificate  of  pur- 
Avoca,  99  lowa^  556,  562;  Emporia  chase,  deed,  paper,  or  document  afore- 
V,  Norton,  13  Kan.  569,  586;  Mason  said  relating  to  the  assessment,  levy, 
t^.  Spencer,  35  Kan.  512;  Newman  v,  or  collection  of  the  taxes  of  the 
Emporia,  41  Kan.  583;  State  v.  cit^  shall  in  any  manner  affect  or  im- 
Ramsey  County  Dist.  Ct.,  95  Minn,  pair  the  validity  of  any  sale  or  other 
183;  State  v.  Blue  Earth  County  proceeding  for  their  collection.  This 
Dist.  Ct.,  102  Minn.  482,  489;  Brown  charter  shall  be  taken  and  held  to  be 
V,  New  York,  63  N.  Y.  239;  People  v.   a  fuU  and  sufficient  notice  of  all  acts 


McDonald,    69   N.  Y.   362;    Tifft  v.  and  proceedings  for  the  assessment^ 

Buffalo,    82     N.     Y.    204;    Terrel  v.  levying  and  collection  of  the  taxes  ot 

Wheeler,    123   N.   Y.   76;    People   v.  the  city  of  Memphis."    Held  uncon- 

Purdy,  196  N.  Y.  270,  284;    People  stitutional.     Malone  v.  WiUiams,  118 

V.    Rochester,   5   Lans.    (N.   Y.)    142  Tenn.  390.    The  court  said:   "A  tax- 

Nottage  9.   Portland,   35   Oreg.   539;  ins  power  is  necessary  to  the  Ufe  of 

Thomas  v,  Portland,  40  Oreg.  50,  53;  all  governments,  but  there  are  some 

Schenley   v.    Commonwealth,   36   Pa.  limits  even  upon   a  sovereiflpi  state. 

St.  29;    Grim  v.  Weissenberg  School  The  assessment  is  the  founaation  of 

Dist.,   57   Pa.    433;     Commonwealth  the  claim  of  the  government,  whether  it 

V.    Marshall,    69   Pa.   328;    Hewett's  be  of  the  state  or  of  a  municipality, 

Appeal,    88    Pa.    55;    Erie   t^.   Reed,  against  the- citizen,  of  the  particular 

113  Pa.  468;   Chester  City  t^.  Black,  amount  claimed  by  it  as  taxes  against 

132     Pa.     568,     571;       Whitney     v.  him  for  any  year.     A  law  providing 

Pittsburgh,   147  Pa.  351;    Binjounan  that  this  sum  shall  be  due  no  matter 

V.  Pittsburg,   147  Pa.  353;    fiowell  what  error  there  may  be  in  the  assess- 

V.    Morrisville,     212    Pa.    349,    353;  ment,  is  simply  the  means  of  placing 

Cleveland  v,  Tripp,  13  R.  I.  50,  65;  the  property  of  the  citizen  within  the 

Smith  t;.  Hard,  59  Vt.  13;    Frederick  uncontrolled  discretion  of  the  persons 

V.  Seattle,   13  Wash.  428.     See  also  who  for  the  time  being  may  wield  the 

United  States  v,  Heinszen  &  Co.,  206  taxing  power;    it  is  therefore  an  in- 

U.  S.  370,  387.  strumentality  for  taking  the  property 

That  an  action  to  recover  a  street  of  the  citizen  without  due  process  of 
improvement  assessment  was  pending  law,  and  is  unconstitutional  and  void." 
at  the  time  of  the  passage  of  an  act  But  quare  whether  the  opinion  and 
to  legalize  the  proceeding  does  not  decision  do  not  unduly  Umit  the  right- 
affect  the  curative  act  if  it  was  valid  ful  power  of  the  legislature  over  the 
in  other  respects.  Clinton  v.  Walliker,  subject  of  taxation  and  the  mode  of 
98  Iowa,  655.  The  mere  commence-  its  enforcement,  and  whether  the 
ment  of  a  suit  does  not  affect  the  charter  provision  cj^uoted  should  be 
legislative  power  to  ratify  and  cure  declared  unconstitutional  and  void  in 
executive  acts  in  the  imposition  and  toto,  or  whether  it  should  only  be  so 
collection  of  taxes.  United  States  v,  declared  when,  as  applied  to  the  facts 
Heinszen  &  Co.,  206  U.  S.  370, 387.  of  a  particular  case,  it  woidd  result  in 
Where  an  illegal  tax  had  been  col-  depriving  the  owner  of  his  property 
lected  under  protest,  and  after  the  without  due  process  of  law  or  denying 
party  had  brought  suit  to  recover  it  to  him  the  equal  protection  of  the 
back,  an  act  legalizing  the  tax  was  law.  As  to  validity  of  the  Charter  of 
passed.  Held,  that  the  curative  MempAta,  see  Hunterv.  Crump  (Tenn.), 
statute  defeated  the  cause  of  action,  decided  June  25,  1910. 
Grim  v.  Weissenberg  School  District,  ^  State  t^.  Blue  Earth  County  Dist. 
57  Pa.  433.  Ct.,  102  Minn.  482,  489;   Thomas  v. 

In  the  revenue  provisions  of  the  Portland,  40  Oreg.  50,  53;   Schintgen 

Charter  of  Memphis  was  the  following  t^.  La  Crosse,  117  Wis.  158.    Index  — 

provifdon:    "No  error  or  irregularity  Curative  Acta, 
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improvement  proving  iiisvfficient,  the  legislature  may,  in  the  ab- 
sence of  special  constitutional  restriction,  authorize  a  reassessment, 
and  make  it  operate  upon  the  property  benefited,  that  is,  upon  all 
that  was  originally  liable  to  contribute;  and  such  a  law  is  valid, 
even  against  a  person  purchasing  intermediate  the  assessment  and 
reassessment.    Vested  rights  are  not  thereby  impaired.^ 

1  Spencer  v.  Merchant,  125  U.  S.  Charlton,  29  Wis.  400;    Dill  v.  Rob- 

345,  aff'g  100  N.  Y.  585;   District  of  erts,  30  Wis.  178;  Dean  v.  Borchsenius, 

Columbia  v.  Wonnley,  15  App.  D.C.  30  Wis.  236;  Sanderson  v.  Herman,  108 

58,  67;    Morgan  Park  t^.  Gahan,  136  Wis.  662;  Schintgen  v.  La  Crosse,  117 

111.  515;    East  St.  Louis  v,  Albrecht,  Wis.    158;     Dahlman    v,    Milwaukee, 

150  HI.  506;    Freeport  St.  R.  Co.  t*.  130  Wis.  468.  482;    DaUman  t^.  Mil- 

Freeport,  151  111.  451;   West  Chicago  waukee,  131  Wis.  427. 
Park  Com'rs  v.  Farber.  171  111.  146;        The  fact  that  the  property  has  been 

Foster  v,  Alton,  173  HI.  587;    People  sold  does  not  affect  tne  power  of  the 

V.  Pontiac,  185  111.  437,  442;   KUne  v,  legislature  to   authorize,   or  the  mu- 

Huntington    County,    152    Ind.    321;  nidpality   to   make,    a   reassessment. 

Gill  V.  Patten,  118  Iowa,  88,  90;  Em-  The  title  of  the  purchaser  is  subject 

poria  V.  Norton,  13  Kan.  569;    Em-  to  the  burden  whenever  it  may  be  im- 

poria  V.  Bates,  16  Kan.  495;  Newman  posed.    Seattle  v.  Kelleher,  195  U.  S. 

V,  Emporia,  41  Kan.  583;    Manley  v.  351;    Elizabeth,  In  re,  49  N.  J.  L. 

Emlen,  46  Kan.  655;   Kansas  aty  t;.  488;  Butler  t;.  Toledo,  5  Ohio  St.  225; 

Silver,  74  Kan.  851;    Hall  v.  Boston  Thomas  v,  Portland,  40  Oreg.  50,  55; 

Street  Com'rs,   177   Mass.   434,   440,  Tallman  v.  Janesville,  17  Wis.  71,  73. 

citing  text;    Brevoort  v.  Detroit,  24  The    district  reassessed  need  not  be 

Mich.   322;    Whitely  v.   Lansing,   27  the  same  as  the  district  of  the  original 

Mich.   131;    St.   Paul  t^.   Mullen,   27  assessment.    Cline  v.  Seattle,  13  Wash. 

Minn.  78;    Duluth,  In  re,  59  Minn.  444,   449.     Where  the  assessment  of 

522;    State  v,  Egan,  64  Minn.  331;  only  a  part  of  the  assessment  district 

State  V.  Ramsey  County  Dist.  Ct.,  95  was  hela  to  be  invalid,  it  was  held  that 

Minn.  70;    State  v.  Ramsey  County  the  city  had,  under  the  statute,  power 

Dist.    Ct.,   95   Minn.    183;    State   v,  to    reassess    the   entire   improvement 

Ramsey  County  Dist.  Ct.,  97  Minn,  district,    giving    credit    to    propertv 

147;    State  v.  Ramsey  County  Dist.  owners  for  amounts  previously  paid. 

Ct.,  98  Minn.  63;  State  t;.  Blue  Earth  Johnson  v.  Seattle,  53  Wash.  564. 
County   Dist.    Ct.,    102    Minn.    482;        Whilst    reassessments   are   usually 

Doyle  V.  Newark.  34  N.  J.  L.  236;  entrusted  to  the  officers  whose  duty 

Rioter  v.  Newark,  45  N.  J.  L.  104;  it  was  to  make  the  original  assess- 

Elizabeth,  In  re,  49  N.  J.  L.  488,  496;  ment,  yet  the  duty  of  making  a  re- 

"Brewer  v.  Elizabeth,  66  N.  J.  L.  547;  assessment  may  be  assigned  to  different 

Hayday  v.  Ocean  Ci^,  69  N.  J.  L.  22;  and   distinct   bodies   or   functionaries, 

Sinking  Fund    ComTS  v.  Linden,  40  and  even  the  legislature  itself  may,  in 

N.  J.  £}q.  27:    Howell  v,  Buffalo,  37  the  absence  of  constitutional  restric- 

N.  Y.  267;    Van  Antwerp,  In  re.  56  tion,    make    a    curative    assessment. 

N.  Y.  261;  People  ».  Puidy.  196  I^.  Y.  Thomas  ».  Portland,  40  Oreg.  50,  53. 

270,   283;    Butler  v.  Toledo,  5  Ohio  The  legislature  may  itself  make,   in- 

St.  225;  Thomas  v,  Portland,  40  Oreg.  stead  of  authorizing,  a  reassessment. 

50;    Kadderly  v.  Portland,  44  Oreg.  In  re  Van  Antwerp,  56  N.  Y.  261. 
118,   154;    Duniway  v.  Portland,   47        Where  the  original  assessment  has 

Oreg.   103;  Chester  City  v.  Black,  132  proved  to  be  insufficient  to  pay  for  the 

V.  Pa.  568,  571,  quoting  text;  Frederick  whole  cost  of  the  improvement,  the 

V,   Seattle,    13    Wash.   428;    Cline   v.  legislature    may    authorize,    and    the 

Seattle,    13    Wash.    444;     Tumwater  city  mav.  pursuant  to  such  authority, 

V.  Pix,  18  Wash.   153;     McNamee  t;.  levy    adaitional    assessments    to    pay 

Tacoma^  24  Wash.  591 :   Port  Angeles  the  deficiency.    Earl  v.  Morrilton,  70 

V.  Laundsen,   26  Wash.    153;    Lewis  Ark.   211:    Dodsworth  v.  Cincinnati, 

V.  Seattle,  28   Wash.    639;    Johnson  18  Ohio  Cir.  Ct.  R.  288.    See  further 

9.    Spittle,   53   Wash.    564;   Dean   v.  as    to    additional    or    supplementary 

Qiarlton,    27    Wis.    522;     Mills    v.  assessment,  Gill  v.  Oakland,  124  Cal. 
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The  power  of  the  legislature  to  authorize  a  reassessment  extends 
to  those  defects  which  are  regarded  as  jurisdictional  in  their  nature 
in  so  far  as  the  lack  of  jurisdiction  affects  the  power  of  the 
municipality  to  impose  the  original  assessment,  and  not  the 
power  of  the  legislature  to  authorize  it,^  and  includes  the  power 


335;    West  Chicago  Park  Com'rs  v.  reason  of  some  infirmity  in  the  i 

Metropolitan  W.  S.  £1.  R.  Co.,  182  ment   itself,  no  reassessment  can  be 

111.  246;   Chicago  v.  Noonan^  210  111.  made,  if  the  original  assessment  was 

18.    Under  the  provisions  ot  the  act  defeated  by  reason  of  a  defect  or  in- 

of  March  23,  1881,  the  Supreme  Court  firmity  in  some  step  in  the  proceed- 

of   New  Jersey  may,   if   an  original  ingg,  not  pertiuning  to  the  assessment, 

assessment   be   declared   void,    make  e.  g.,  in  the  certificate  of  the  engineer, 

a  new  assessment  when,  at  the  time  such  certificate  not  being  a  part  of 

of  the  adjudication,  it  may  be  law-  the  assessment.     Gray  v.  Lucas,  115 

fully  made.    Elizabeth  v.  Meeker,  45  Cal.  430:   Gray  v,  Richardson  (Cal.), 

N.  J.  L.  157.    A  statute  authorizing  55  Pac.  Rep.  603;  Ede  t^.  Cuneo  (Cal.), 

the  amii  to  appoint  appraisers  to  make  55  Pac.  Rep.  388.    As  to  laches  of  city, 

a  reassessment  when  the  amount  of  or  waiver  of  right  to  make  a  reassess- 

the  original  assessment  is  shown  to  ment,  see  State  v.  Ramsey  County 

be  excessive,  held  to  be  constitutional  Dist.  Ct.,  68  Minn.  242.     As  to  the 

and  valid.    Indiani^polls  v.  State,  172  necessity  of  a  prior  adjudication  of 

Ind.  472;  88  N.  E.  Rep.  687.  the  invalidity  of  the  onginal  assess- 

Power    of    legislature    to    change  ment  in  a  direct  proceeding,  see  State 

mode  of  assessments   as   to   uncom-  v.  Ballard,  16  Wash.  418. 
pleted  local  improvements.     Hines  v.        Interest  on  assessments  authorized 

Leavenworth,    3    Kan.     186.      It    is  bv  statute  to  be  included  in  amount 

essential  to  the  validity  of  a  reassess-  of     reassessment.      Northwestern    & 

ment  for  a  local  improvement  that  Pac.  H.  Bank  v.  Spokane,  18  Wash, 

all  the  money  collected  under  it  shall  456;   Philadelphia  M.  &  Trust  Co.  t^. 

have  been  substantially  expended  in  New  Whatcom,  19  Wash.  225;   John- 

the  authorized  improvement.     Butler  son  v.  Seattle,  53  Wash.  564. 
V.  Toledo,  5  Ohio  St.  225.    Void  assess-        ^  State   v,   Ramsey   County   Dist. 

ment  does  not  preclude  a  subsequent  Ct.,  95  Minn.  183;    State  v,  Ramsey 

viJid  one.     Himmelmann  v.   Cofran,  County    Dist.    Ct.,    95    Minn.    503; 

36  Cal.  411;    Brevoort  v.  Detroit,  24  State  v,  Ramsey  County  Dist.  Ct.,  97 

Mich.  322.  Minn.  Ii47.    The  legislature  has  power 

Further^  as  to  new  or  reassessment,  to  authorize  a  reassessm^it,  altnough 

Overing  v.  Foote,  65  N.  Y.  263;  Peo-  the  municipality  was  origizially  with- 

ple  V.  Brooklyn,  71  N.  Y.  495;  Chicago  out  authority  to  make  the  improve- 

V.  Ward,  36  ill.  9;  Gumer  v.  Chicago,  ment.    Shepherd  v.  Kansas  City,  81 

40  111.  165;  Beygeh  v.  Chicago,  65  fil.  Kan.  369. 

189;  s.  c.  4  Chicago  Legal  News,  121.  With  reference  to  the  objection 
See  also  Chicago  v.  People,  56  111.  327;  that  a  reassessment  cannot  be  made 
Fobs  v.  Chicago,  56  lU.  354:  Union  to  cure  what  have  been  termed  "  juris- 
Bldg.  Asso.  9.  Chica^,  61  111.  439.  dictional  defects,"  Winshw,  J.,  said, 
Power  of  dty  authonties  to  validate  in  Schintgen  v.  La  Crosse,  117  Wis. 
proceedings  invalid  in  the  first  instance,  158:  "Again  it  is  said  that  a  r&- 
denied.  Meuser  v.  Risdon,  36  Cal.  assessment  law  can  only  be  resorted 
239;  Municipality  No.  2  v.  Botts,  8  to  for  the  purpose  of  correcting  de- 
Rob.  (La.)  198.  Work  was  begun  fects  in  the  assessment  proce^Unp 
under  a  defective  ordinance;  a  cura-  proper,  and  not  to  validate  a  vice  m 
tive  ordinance  was  passed,  and  all  the  the  creating  of  the  debt  or  liability, 
work  was  done  in  accordance  there-  such  as  failure  to  establish  a  grade,  or 
with,  and  the  action  of  the  city  was  to  let  a  contract  to  the  lowest  bidder, 
sustained.  St.  Louis  v.  Schoenemann,  or  other  material  defect  in  the  manner 
52  Mo.  348.  In  California  it  has  of  ordering  or  constructing  the  im- 
been  held  that  where  the  statute  only  provement  itself,  which  are  said  to  be 
authorizes  a  reassessment  when  the  jurisdictional  daects.  The  objection 
ori^nal  assessment  was  defeated  by  is  a  grave  one,  and  we  have  felt  its 
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to  authorize  a  reassessment  when  the  validity  of  the  original 
assessment  arises  through  the  unconstitutionality  of  the  statute  by 

force.  The  defects  which  existed  in  upon  the  validity  of  the  clause  re- 
the  case  of  Dean  t;.  Borchsenius,  30  ferred  to.  They  may  well  stand, 
Wis.  236,  were,  however,  just  such  even  though  the  other  falls.  Our 
defects^  and  in  that  case  they  were  duty  is  however  to  ^ve  all  clauses  a 
held  to  be  cured  by  a  reassessment,  construction  which  will  validate  them, 
It  must  be  said ,  however,  that  the  exact  if  such  a  construction  be  possible; 
point  now  made  does  not  seem  to  have  and  under  this  rule,  we  thmk  the 
been  considered  in  that  case.  The  use  clause  in  question,  though  sweeping 
of  the  term  '|urisdictional. defects'  is  in  its  terms,  should  be  held  only  to 
rather  confusmg  than  helpful.  It  refer  to  an  assessment  which  is  with- 
has  frequently  been  said,  in  substance,  out  authority  of  law  by  reason  of 
that  special  assessment  proceedinss  some  material  defect  in  the  proceed- 
are  in  their  nature  harsh,  and  shouul  ings  rendering  it  invalid,  rather  than 
be  construed  strictly,  and  that  any  to  an  assessment  which  could  not  be 
material  omission  or  failure  to  follow  legally  assessed  under  any  drcum- 
the  provisions  of  law  in  the  proceed-  stances,  by  reason  of  the  absence  of 
ings  will  deprive  the  taxing  officers  any  law  authorizing  it/' 
of  jurisdiction  and  invalidate  the  Where  work  was  done  under  con- 
tax;  but  it  was  not  to  be  claimed  that  tract  on  a  street  without  previous 
defects  in  the  assessment  proceedings  notice  to  the  lot  owners  to  do  it,  and 
proper,  as  distinguished  from  the  was  not  done  in  accordance  with  the 
proceedings  for  maJdng  the  improve-  plans  and  specifications  adopted  bv 
ment,  though  jurisdictional  in  the  the  city,  no  tax  or  legal  charge  for  such 
sense  just  referred  to,  could  not  be  work  could  be  created  against  ad- 
cured  under  the  provisions  of  a  proper  joining  lots,  and  the  council  had  no 
reassessment  law.  So  the  fact  that  power  to  reassess  the  amount  upon 
a  defect  may  be  properly  termed  lots  under  a  statute  which  gave  the 
jurisdictional  is  by  no  means  a  test.''  city  power  to  retuseas  and  reUvy  a  tax 
In  answer  to  an  objection  that  a  which  had  been  declared  void  for 
statute  authorizing  a  reassessment  irregularity,  "if  the  lands  were  prop- 
when  the  work  had  been  done  "with-  erly  assessable,  and  the  tax  was  the 
out  authority  of  law"  allowed  a  re-  proper  amount  which  should  have 
assessment  to  be  made  for  work  which  been  assessed  agiunst  such  lots." 
originally  could  not  be  lawfully  made  Rork  v.  Smith,  55  Wis.  67,  82.  Con- 
or charged  a$^st  the  property,  Win^"  struing  this  statute,  Taylor ^  J.,  said: 
low,  J.J  said,  m  Schintgen  v.  La  Crosse,  "As  we  have  said  above,  the  city 
117  Wis.  158:  "Reassessment  cannot,  authorities  have  no  power  to  charge 
of  course,  be  made  to  cover  charges  the  plaintiff's  land  with  any  amount 
which  were  not  authorized  by  law  to  as  a  special  tax  for  doing  work  in 
be  assessed  against  property  under  grading  a  street  in  front  of  his  lot, 
any  circumstances  at  the  time  the  unless  such  work  was  done  in  sub- 
work  was  done  and  the  original  assess-  stantial  accordance  with  plans  and 
ment  made.  An  expense  which  was  specifications  previously  adopted  by 
not  legally  capable  of  being  assessed  the  city  authorities.  There  is  no  power 
against  private  property  originally  vested  in  the  city  authorities  to  charge 
cannot  be  made  a  chiuge  against  a  lot  owner  with  the  cost  of  work 
such  property  by  reassessment  pro-  done  on  the  street  in  front  of  his  lot,  ex- 
oeedings.  This  would  be  confiscation,  cept  when  it  is  done  in  the  execution 
not  reassessment.  Rork  v.  Smith,  56  of  some  plan  previously  adopted  for 
Wis.  67.  If  the  clause  in  question  the  improvement  thereof.  We  are 
means  this,  then  it  is  impossible  to  very  clear  that  this  statute  was  never 
see  how  it  could  be  sustained.  But,  intended  to,  and  does  not,  authorize 
on  the  other  hand,  even  if  this  be  the  the  city  authorities  to  charge  the 
necessary  construction  of  the  clause,  owner  of  real  estate  with  a  special 
it  is  not  seen  how  the  fact  would  tax  for  the  benefit  of  a  contractor  who 
vitiate  those  parts  of  the  law  which  has  refused  and  neglected  to  perform 
are  unquestionably  constitutional,  and  the  work  contracted  to  be  aone  in 
which  do  not  depend  in  any  degree  accordance  with  bis  contract,  by  way 
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virtue  of  which  it  was  imposed.^  The  legislative  power  to  au- 
thorize a  reassessment  may  be  exercised  by  conferring  continuing 
authority  upon  a  municipality  which  vriU  not  be  exhausted  by  a 
single  reassessment,  nor  until  an  assessment  is  made  which  can  be 
enforced.*     A  reassessment  under  legislative  authority  may  be 


of  a  reassessment.  When  it  appears 
that  the  chai]ge  sought  to  be  enforced  as 
aspecial  tax  is  in  no  sense  a  charge  upon 
the  land  of  a  citizen^  and  it  has  been  set 
afiide  and  enjoined  for  that  cause,  it 
cannot  be  converted  into  a  lawful 
charge  by  the  process  of  reassessment. 
Such  a  case  does  not  come  within  the 
meaning  of  the  reassessment  act.  The 
difficulty  with  this  charge  sought  to 
be  rdevied  as  a  special  tax  is  some- 
thing more  than  an  irregularity  or  an 
omission  to  comply  with  the  forms  of 
law  within  the  meaning  of  said  statute. 
There  is,  in  fact,  no  tax  to  be  reassessed 
or  relevied." 

Where  the  original  assessment  levied 
by  a  city  for  the  cost  of  making  a  local 
improvement  has  been  declared  void 
for  want  of  compliance  with  a  jurU- 
dicHoncd  requirement  of  proper  petition 
by  property  owners,  the  legislature 
may,  in  providing  for  a  reassessment, 
dispense  with  such  reauirement,  since 
it  had  power  in  the  nrst  instance  to 
provide  that  the  work  should  be  done 
and  the  assessment  made  without 
such  requirement.  Frederick  v,  Seattle, 
13  Wash.  428.  The  fact  that  the  con- 
tract for  the  construction  of  the  work 
has  been  declared  void  for  failure  of 
the  city  officials  to  comply  with  c&c- 
tain  statutory  requirements  does  not 
preclude  the  assessment  of  benefited 
property  in  reassessment  proceedings. 
State  V,  Blue  Earth  County  Dist.  Ct., 
102  Minn.  482.  A  statute  which 
authorizes  a  reassessment  where  the 
original  assessment  was  void  because 
of  "non-conformity  to  any  law,"  or 
for  any  ''omission  or  irregularity"  is 
sufficient  to  authorize  a  reaaseasment 
for  omission  to  let  the  contract  in  the 
manner  required  by  law.  Tuttle  v. 
Polk.  84  Iowa,  12,  17. 

Tne  fact  that  certificates  or  assess- 
ment bonds  have  been  issued  to  tiie 
contractor  and  have  been  sold  by  him 
and  that  the  reassessment  is  levied 
for  the  benefit  of  the  holder  of  the 
assessment  certificates  or  bonds  does 
not  make  the  assessment  a  tax  levied 
for  the  benefit  of  a  private  individual. 
Schintgen  v.  La  Crosse,  117  Wis.  158, 


supra.  WinsloWy  J.,  said:  "The  true 
criterion  doubtless  lies  in  the  char- 
acter of  the  work  itself.  If  it  be  a 
public  work,  capable  of  assessment 
against  private  property,  the  assess- 
ments made  to  pay  for  it  are  assess- 
ments for  a  pubhc  purpose,  and  the 
tax  when  paid  is  paid  for  a  public  pur- 
pose, though  the  money  paid  may  go 
to  reimburse  a  private  part  v  by  reason 
of  the  fact  that  he  has  advanced  the 
money  temporarily  to  meet  that  pur- 
pose. In  this  view  a  reassessment 
manifestly  cannot  be  held  to  be  a  pro- 
ceeding to  collect  money  of  a  citizen 
for  a  private  purpose;  nor  can  it  be 
held  that  the  tax  has  been  paid  so  as 
to  prevent  any  steps  for  its  collection." 
To  the  same  effect,  Hughes  v,  Port- 
land, 53  Ores.  370.  It  has  been  held 
that  where  there  has  been  a  tax  sale 
under  an  invalid  assessment  and  by 
law  the  purchaser  at  such  tax  sale 
cannot  recover  the  amount  of  the 
assessment  from  the  municipality,  the 
assessment  is  to  be  regarded  as  paid, 
and  there  can  be  no  reassessment. 
The  power  to  make  a  reassessment 
is  for  the  benefit  of  the  municipality, 
and  not  for  the  benefit  of  the  pur- 
chaser at  the  tax  sale  who  takes  sub- 
ject to  any  defects.  Barkley  v,  Lincoln, 
82  Neb.  181;  117  N.W.  Rep.  398;  Budge 
t^.  Grand  Forks,  1  N.  Dak.  309.  But 
quoeref  A  statutory  provision  that, 
when  property  has  been  sold  for  the 
payment  of  a  delinquent  assessment 
and  the  sale  has  been  declared  void, 
the  property  shall  be  reassessed  and  the 
proceeos  paid  to  the  purchaser  at  the 
prior  sale  has  been  held  to  be  uncon- 
stitutional, as,  in  effect,  the  taking  of 
one  man's  property  and  giving  it  to 
another.  Gaston  v.  Portland,  48  Oreg. 
82;  Hughes  v,  Portland,  53,Oreg.  370. 
But  Qufsref 

*  Kighter  v.  Newark,  45  N.  J.  L. 
104;  Lewis  v.  Seattle,  28  Wash.  639; 
Alexander  v.  Tacoma,  35  Wash.  366, 
375. 

*  Aldridge  v,  Essex  Public  Road 
Board,  46  N.  J.  L.  126;  Hughes  v, 
Portland,  53  Oreg.  370.  Statute  con- 
strued   as    oonfening    a    conUnuing 
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made,  notwithstfinding  a  final  decree  of  a  court  enjoining  the  mu- 
nicipal authorities  from  collecting  the  first  or  original  assessment.^ 
But,  in  a  few  States,  the  Constitutions  of  which  contain  special 
provisions  that  no  law  retrospective  in  Us  operation  shall  be  passed, 
it  is  held  that  the  legislature  cannot  compel  property  owners,  by 
force  of  a  subsequent  act,  to  pay  for  local  improvements  made  under 
void  ordinances.^ 

pcniKT  which  is  not  exhausted  by  a  means  of  a  subsequent  assessment, 
single  reassessment,  nor  until  an  for  moneys  expended  in  improving  a 
assessment  is  made  which  can  be  en-  street/'  Doyle  v.  Newark,  34  N.  J.  L. 
forced.  Brevoort  v,  Detroit,  24  Mich.  236,  and  see  Righter  v,  Newark,  45 
322.  N.  J.  L.  104;   anU,  §  1435.    An  act 

^  Doyle  V.  Newark,  34  N.  J.  L.  validating  a  void  assessment  for  street 
236^  foUowed  and  approved  in  Em-  improvement  was  held  to  validate  it 
pona  V,  Bates,  16  Kan.  495;  Sinking  only  from  passage  of  the  act.  Reis 
Fmid  Com'rs  v.  Linden,  40  N.  J.  Eg.  t^.  GrafF,  51  Cal.  86;  San  Francisco  v. 
27;  Long  Branch  Police,  S.  &  I.  O'Neil,  51  Cal.  91;  San  Francisco  v. 
Com'rs  t;.  Dobbins,  61  N.  J.  L.  659;  Kinsman,  51  Cal.  92. 
Richman  v.  Muscatine  County,  77  In  Wisconsin,  hy  statute,  it  is  pro- 
Iowa,  513;  Gill  V.  Patton,  118  Iowa,  vided  that  where,  m  an  action  to  set 
88;  Emporia.  V.  Norton,  13  Kan.  569;  aside  a  special  assessment  for  street 
Smith  V,  Detroit,  120  Mich.  572;  improvements,  the  assessment  is  held 
State  V,  Ramsey  Countv  District  Court,  invalid,  it  is  the  duty  of  the  court  to 
77  Minn.  248;  Howell  v,  Buffalo,  37  stay  proceedings  to  order  a  reassess- 
N.  Y.  267;  Thomas  v,  Portland,  40  ment  and  to  make  payment  of  the 
Oreg.  50,  citing  text;  Frederick  v.  amount  finally  determined  a  oondi- 
Seattle,  13  Wash.  428;  Fogg  v.  tion  of  judgment  for  the  plaintiff. 
Hoquiam,  23  Wash.  340;  Milk  v.  See  Kersten  v,  Milwaukee,  106  Wis. 
Charlton,  29  Wis.  400.  200;    Sanderson  v.  Herman,  108  Wis. 

The  rationale  of  the  proposition  in  662;  Haubner  v.  Milwaukee,  124  Wis. 
the  text  is  thus  expounded  m  Doyle  v.  153;  Dahlman  v.  Milwaukee,  130 
Newark,  34  N.  J.  L.  236,  supra:  Wis.  468.  Where  the  charter  pro- 
'^The  contention  is^  that  this  court  visions  have  been  followed  and  the 
having  in  1863  set  aside  the  assessment  only  irreg^arities  are  inequaJities  of 
made  against  the  prosecutor  for  the  im-  the  assessment  and  the  charter  pro- 
provement  in  question,  the  judgment  vides  that  in  case  of  irregularity  or 
then  pronoimcea  cannot  be  nullined  or  informality  in  the  proceiSdngs,  the 
rendoed  inoperative  by  act  of  the  council  shall  have  power  to  cause  a 
legislature.  The  legal  proposition  is  new  assessment  to  be  made,  the  court 
undoubtedly  correct.  The  judgment  of  held  that  an  injuruHon  should  not  issue 
a  court  of  competent  jurisdiction  can-  to  restrain  the  paving  on  account  of 
not  be  reversed,  avoided,  or  set  aside  the  inequality,  since  the  injustice 
by  the  le^slative  power.  The  ques-  might  be  corrected  without  ddaying 
tion  here  is,  whether  the  act  of  1868  the  work.  Bo^rt  v,  Jackson  Cir.  Ct. 
properly  considered  has  the  effect  Judge,  118  Mich.  457;  Townsend  v, 
ascribea  to  it.  It  must  be  borne  in  Manistee,  88  Mich.  408. 
mind  that  the  act  does  not  revive  or  *  Evans  t^.  Denver^  26  Colo.  193, 
attempt  to  render  valid  the  assessment  197,  citing  text;  Holhday  v.  Atlanta, 
which  this  court  has  declared  illegal  96  Ga.  377;  St.  Louis  v.  Clemens,  62 
and  set  aside:  it  simply  orders  that  a  Mo.  133.  See  also  Barton  v,  Kansas 
new  and  inaependent  assessment  be  City,  110  Mo.  App.  31,  39.  In  St. 
made  to  collect  moneys  which  the  city  Louis  v.  Clemens,  52  Mo.  133,  the 
had  expanded  for  the  benefit  of  the  court  held  an  act  authorizing  the  city 
prosecutor  and  others.  It  leaves  the  to  reassess  the  property  benefited  to 
judgment  of  the  court  upon  the  first  be  void,  and  distinguished  the  case 
assessment  imtouched.  Its  effect  is  from  Howell  v.  Buffalo,  15  N.  Y.  512, 
not  to  nullify  the  judgment  of  this  and  Schenley  t^.  Commonwealth,  36 
court,  but  to  reimburse  the  city,  by  Pa.   29.    The  case  is  perhaps  more 
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instructive  as  showing  how  an  ill-  tional  an  act  enabling  the  city  to 
considered  broad  constitutional  pro-  reassess  abutting  property  for  the 
vision  may  become  in  its  practical  construction  of  a  sewer  after  the 
operation  the  means  of  i>roducing  the  original  assessments  therefor  had  been 
very  injustice  it  was  designed  to  pre-  declared  invalid  because  the  pre- 
vent, in  Evans  v.  Denver,  26  Colo,  liminary  steps  prescribed  for  its  con- 
193,  the  court,  under  the  special  con-  struction  haa  not  been  observed, 
stitutional  restriction,  held  unconstitu- 
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To  enforce  Duties  towards 
Creditors 1506 

Creditor  sometimes  required  to 
recover  Judgment  before  being 
entitled  to  a  Mandamus     .   .     1507 

Special  limitations  on  the  Power 
to  levy  Taxes 1508 


Sicnoir 

Judgment  Creditor  not  entitled 
to  Mandamus  to  enforce  Col- 
lection of  Tax  under  an  ab- 
rogated Statute    .     1509 

Where  Creditor  is  entitled  to 
have  a  Special  Tax  levied  .   .     1510 

Where  Statute  gives  Creditor 
the  Right  to  a  Tax  Levy; 
Prior  Judgment  not  dways 
required 1511 

Right  of  Creditor  as  depending 
on  Legislation  at  the  Date  m 
the  Creation  of  the  Debt   .    .     1512 

Remedy  of  Bondholder  is  by 
Mandamus,  and  not  in  Equity    1513 

Remedy  in  Federal  Court;  Prior 
Judgment  required;  Course  of 
Procediu*e     1514 

Creditor  entitled  to  enforce  Full 
Exercise  of  Power 1515 

Officers  compelled,if  necessary,  to 
meet  to  levy  the  Reauired  Tax    1516 

Liability  to  Private  Action  by 
the  Creditor  for  Neglect  of 
Dut7 1517 

Jurisdiction  of  Circuit  Courts  of 
the  United  States  in  Manda- 
mus; Prior  Judgment  required    1518 

Mandamus  is  in  Nature  of  Ex- 
ecution of  Judpnent;  May 
issue  to  State  Officers;  Ref- 
lation of  Federal  and  State 
Courts 1519 

Enforcement  of  Judgments  in 
the  Federal  Courts:  Bout- 
well's  Case;  Case  of  City  of 
Watertown 1520 

Boutwell's  Case  not  applicable 
to  Corporate  Duties;  No 
Abatement  by  Death  or  Resig- 
nation     1521 

R^ignation  to  avoid  Duty; 
When  ineffectual  until  Suc- 
cessor is  qualified 1522 

Same  Subject;  Principle  limited 
and  Case  distinguished    .    .    .     1523 

Distinction  between  Negotiable 
Bonds  and  Ordinary  Warrants 
as  to  Enforcement 1524 

Enforcement  of  Warrants  or 
Orders  in  the  Federal  Courts      1525 
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SacnoH 

Application  for  the  Writ    .   .   .  1526 

Official  and  Private  Relators  1527 

Demand  and  Refusal 1528 

Formal    Demand    not    always 

necessary 1529 

Rule  to  show  Cause;  Alternative 

Writ 1530 

Form  and  Requisites  of  the  Writ  1531 

Writ,  how  directed 1632 

Direction  of  Writ;  English  Cases  1533 

American  Rule 1534 

Direction  of  Writ;  Distinction  .  1535 
Direction;    Official  rather  than 

Personal  Name 1536 

Service  of  the  Writ 1537 

Return;  By  whom  made,   and 

Requisites 1538 


Return  not  conclusive;  What 
Course  open  to  Respondent  .     1539 

Peremptory  Writ;  When  issued; 
How  obeyed 1540 

Form  of  Peremptory  Writ     .   .     1541 

When  not  issued;  When  set 
aside 1542 

How  Obedience  is  enforced;  At- 
tachment   1543 

Attachment,  how  obtained; 
Practice 1544 

State  Court  Injunction  no  Ex- 
cuse, if  Federal  Court  first 
acquired  Jurisdiction 1545 

Judgment  in  Jlfaniiamti<;  Abate-, 
ment;  Change  of  Membership; 
Public  Officer 1546 


§  1480  (824).  Qeneral  Nature  of  the  Remedy;  In  England.  — At 
common  law,  the  superintending  jurisdiction  of  the  King's  Bench 
over  all  public  bodies,  including  municipal  corporations,  and  over 
public  officers,  including  the  officers  of  such  corporations,  is  lalrgely 
exercised  by  means  of  the  writ  of  mandamus.  It  is  considered  in 
England  to  be  a  prerogative  writ,^  and  is  in  style  an  order  in  the 
king's  name,  commanding  the  corporation,  officer,  or  person  to 
whom  it  is  directed  to  perform  a  specific  duty.  Mandamus  and 
informations  in  the  nature  of  quo  warranto  are,  in  England,  the 
principal  remedies  by  which  municipal  corporations  are  com- 
pelled to  observe  the  requirements  of  their  charters  and  of  the 
law;  and  whenever  the  law  has  not  provided  some  other  adequate 
or  specific  remedy  to  compel  or  to  secure  the  performance  of  their 
public  duties,  such  performance  will,  where  this  is  the  appropriate 
process,  be  enforced  by  means  of  the  writ  of  mandamus  in  favor  of 
the  public  or  of  any  person  having  a  right  to  insist  upon  such  per- 
formance, and  who  would  be  injured  by  their  non-performance.* 
It  is,  in  substance,  a  civil  remedy  for  the  subject,  though  the  name 
of  the  king  be  nominally  used.' 

1  It  was  called  a  prerogative  writ  Ck>m'ra,  1  T.  R.  148;  People  v,  Collins, 

because  the  power  to  issue  it  was  vested  19  Wend.  (N.  Y.)  65;  ^wyn's  Nisi 

in  the  judges  of  the  King's  Bench,  the  Prttw,  chap,   xxviii.    1077-1100.     "A 

court  in  which  the  sovereign  is  sup-  mcmdamus  is  certainly  a  prerogative 

posed  to  be  personally  present.    Com.  writ,  flowing  from  the  king   himself, 

IMgest,  Mandamus  A,       ^  sitting  in  this   court,   superintending 

*  Conmionwealth  v,  Pittsburgh,  34  the  police  and  preserving  the  peace  of 

Pa.  St.  496,  510;   Douglas  v.  McLean,  this  country."     Rex  i;.  Barker,  supra^ 

25  Pa.  Super.  Ct.  9;  Attorney-General  per  Lord  Mansfield. 
V.  Boston,  123  Mass.  460,  noted  infra,        *  Stephens's  Nisi  Prius,  2291.    This 

§  1585,  note;  3  Black.  Com.  110;  Kex  author's  treatment  of  the  subject  of 

V.  Barxer,  3  Burr.  1265;   1  W.  Black,  mandamus  as  the  remedy  is  applied  in 

352;    Rex  t^.  St.  Martin's  Land  Tax  England,  is  highly  satisfactory. 
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§  1481  (825).  Same  Subject;  In  this  Oountry.  —  In  this  country 
the  functions  of  the  writ  are  fully  as  extensive  and  of  the  same 
nature  as  in  England,  although  we  have  here  given  more  scope  to 
other  remedies  which  often  effect  practically  the  same  ends.*  It 
is  to  the  public  advantage  that  municipal  corporations  and  their 
officers  shall  be  made  to  perform  the  duties  enjoined  upon  them 
by  law,  and  the  necessity  which  has  been  felt  for  affording  easy 
remedies  against  them  has  led  the  legislatures  and  the  courts  in 
modem  times  to  improve  and  liberalize  the  proceedings  by  manda- 
musy  by  relieving  them  of  much  of  their  former  artificial  and  tech- 
nical character.'  Accordingly,  "it  is,"  says  a  high  legal  authority, 
"well  settled  that  a  mandamus  in  modem  practice  is  nothing  more 
than  an  action  at  law  between  the  parties,  and  is  not  now  considered 
as  a  prerogative  writ.  The  right  to  the  writ,  and  the  power  to  issue 
it,  have  ceased  to  depend  on  any  prerogative  power,  and  it  is  now 
regarded  as  an  ordinary  process  in  cases  to  which  it  is  applicable. 
It  is  a  writ  to  which  every  one  is  entitled,  where  it  is  the  appro- 
priate process  for  asserting  the  right  he  claims." ' 

§  1482  (826).  Mandamus  and  Injunction.  —  These  are,  in  their 
nature,  diflferent  remedies,  and  in  general  are  not  concurrent  or 
interchangeable.*    A  writ  of  mandamus  may  be  likened  to  an  in- 

*  See2x>8^chape.  xxx-^xxxi.  "ilfan^  Seymour  Water  Co.  ».  Sejrmour,  163 
damns"  says  Mr.  Jiistice  Thompson,  Ind.  120;  Clement  t;.  Graham,  78  Vt. 
in  commencing  his  valuable  opmion  200;  Commonwealth  v.  Allegheny 
in  the  Commonwealth  v,  Allegheny  County,  32  Pa.  218;  State  v,  Kirkley, 
County,  37  Pa.  St.  277,  279,  "is  a  high  29  Md.  85;  Wilkinson  v.  Providence 
prerogative  and  remedial  writ,  the  Bank,  3  R.  I.  22.  It  was  held  that  a 
appropriate  functions  of  which  are  suUin  equity,  where  all  the  rights  and 
the  enforcement  of  duties  to  the  public,  duties  of  the  parties  may  be  ^justed, 
by  officers  and  others  who  either  neglect  and  not  mandamys,  a  purely  legal 
or  refuse  to  perform  them.  It  follows,  remedy,  was  the  proper  remedy  imder 
therefore,  that  those  to  whom  it  may  the  circumstances  for  compelfing  the 
be  appropriately  directed  owe  some  bridging  of  the  tracks  of  several  rail- 
duty  to  the  public,  and  are  under  road  companies,  where  they  cross 
obligation  to  p^orm  it,  and  for  the  streets.  Burlington  &  C.  R.  R.  Co.  v. 
enforcement  oi  which  there  is  no  other  People,  20  Colo.  App.  181. 
specific  legal  remedy."  Posf,  5 1570,  note.        *  Walkley   v,   Muscatine,   6   Wall. 

«  Rex  ».  Barker,  3  Burr.  1265:  Sikee  (U.  S.)  481;  Heine  t;.  Levee  Com'rs, 
V,  Ransom,  6  Johns.  (N.  Y.)  279;  19  Wall.  (U.  S.)  655;  Rees  v,  Water- 
Turner, /n  nj,  6  Ohio,  542.  town,   19  Wall.   (U.  S.)   107.     Thus 

'  Per  Taney.  C.  J^  in  Kentucky  v,  mandamus,  and  not  a  biU  in  equity,  is 
Dennison,  24  How.  (U.  S.)  66,  97,  98;  the  proper  remedy  against  the  officers 
Kendall    t^.    United    States,    12    Pet.  of  a  corporation  to  compel  them  to 

gj.  S.)  524;  Kendall  v,  Stokes.  3  renster  a  conveyance  of  shares.  Cooper 
ow.  (U.  S.)  87, 100;  Davies  tr.  Corbin,  ».  Dismal  Swamp  Canal  Co.,  2  Mur- 
112  U.  S.  36;  Rosenbaum  v.  Bauer,  phey  (N.  Car.),  195.  So  to  compel, 
120  U.  S.  450,  462;  post,  %  1546;  where  it  is  a  mere  ministerial  duty, 
Fleming,  In  re,  4  HiH  (N.  Y.),  581;  the  Commissioner  of  Patents  to  pre- 
State  V.  Bailey,  7  Iowa,  390;  Bryan  v,  pare  a  patent  for  execution.  Butter- 
Cattell,  15  Iowa,  538,  per  Wright,  J.;  worth  v.  United  States,  112  U.  S.  50. 
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junction  at  law  or  a  mandatory  writ  in  a  legal  proceeding,  command- 
ing in  the  name  of  the  sovereign  authority  the  performance  of  a 
specific  affirmative  act.*  A  writ  of  injunction  belongs  solely  to  a 
court  of  equity,  and  usually  issues  to  prevent  the  doing  of  some 
specific  act.  Where  mandamus  is  the  appropriate  remedy,  it  can- 
not be  substituted  by  a  bill  in  equity  praying  an  injunction,  as,  for 
example,  an  injunction  to  compel  a  municipality  to  levy  a  tax  to 
pay  a  judgment  against  it.^  Where,  for  eocample,  bonds  have  been 
voted  by  a  county  to  pay  for  a  stock  subscription  to  a  railway  com- 
pany, the  legal  obligation  is  to  issue  the  bonds  pursuant  to  the  vote. 
If  the  county  officials  wrongfully  refuse  to  issue  the  bonds,  this 
will  not  make  the  county  liable  in  damages.  The  only  remedy  is  a 
proceeding  at  law  by  mandamus  to  compel  the  proper  officers  of  the 
county  to  issue  the  bonds.  The  railroad  company,  or,  if  it  be  in- 
solvent, a  judgment  creditor  of  the  company  cannot  maintain  a 
bill  in  equity  to  compel  the  issue  and  delivery  of  the  bonds  to  be 
applied  on  the  judgment.  Such  creditor  must  first  acquire  the 
right  of  the  railroad  company,  and  then  proceed  by  Tnandamvs 
against  the  county  or  its  officers  to  compel  the  issue  of  the  bonds.' 

So  to  compd  a  municipality  to  perform  the  amount  allowed  by  law  had  been 

statute  duties.     Attorney-General   v»  distributed.    Post,  §  1507.  note. 
Boston,  123  Mass.  460,  noted  Mra,       *  Walkley  v.   Muscatine,   6   WaQ. 

§1585,  note.    Remedy  in  equity.    Post,  (U.    S.)    481;    injray  §§  1506,    1513; 

chap.  Toad.  §{  1570-1590.    An  irmmo-  Heine  0.   Levee   Comm'rs,    10  Wall, 

fum,  and  not  mani2amtM,  was  considered  (U.  S.)  655;    Rees  v.  Watertown,  19 

to  be  the  proper  remedy  to  prevent  Wall.  (U.  S.)  107.   See  State  v.  Kirldey. 

the  erecting,   by   the  trustees,   of  a  29  Md.  85,  110,  in  which  it  was  heki 

school'house    on    a   site   selected    in  that  mandamus  was  a  proper  remedy 

violation  of  law;   but  mandamus  was  by  a  city  to  compel  the  delivery  to  it, 

regarded  as  the  proper  remedy  to  com-  by  a  building  conmiittee  who  wei« 

pel  the  trustees  to  carry  out  the  de-  acting  without  legal  authority,  of  the 

ddon  of  the  superior  school  officer,  plans  and  specifications  of  the  dty 

on  appeal,  in  relation  to  establishing  nail,  and  thus  to  restrain  them  in  the 

a  school-house  for  the  district.    State  discmarge  of  the  duties  of  their  sup- 

V,  Custer,   11   Ind.  210.     In  certain  posed  office. 

cases  mandamus  and  injunction  are  As  to  mandamus  and  injunction. 
somewhat  correlative  remedies.  Board  Prescott  v.  Duquesne  Bor.  (duty  in 
of  Liquidation  v,  McComb,  92  U.  S.  respect  to  whan),  48  Pa.  118;  Bed- 
531.  But  their  respective  functions  ford  Bor.  Sch.  Inr.  v,  Anderson,  45 
are  distinct.  Butterworth  v.  United  Pa.  388;  State  0.  Graves,  19  Md. 
States,  112  U.  S.  50;  Smith  v.  Bourbon  351;  Neuse  River  Nav.  Co.  v.  New- 
County,  127  U.  S.  105;  Glossop  v.  beme,  6  Jones  L.  (N.  Car.)  204;  State 
Heston  &,  I.  Local  Board,  L.  R.  12  0.  Custer,  11  Ind.  210;  People  v.  Salo- 
Ch.  Div.  102;  jpostA  1739,  note.  mon.  46  111.  415;  People  v,  Salomon, 
»  State  V,  St.  Paul,  104  La.  280:  51  111.  37;  Parker,  Re.  120  U.  S.  736: 
State  V.  McMillan,  52  S.  Car.  60.  If  Brown,  Re,  116  U.  S.  401;  Craig  v. 
the  act  has  already  been  done  the  writ  Leitensdorfer,  123  U.  S.  209;  ii^ra, 
will  not  lie,  for  if  allowed  it  would  be  §§  1485,  1513;  post,  chap.  xxzi.  as 
nugatory.  Spiritual  Atheneum  Soc.  of  to  le^  and  equitable  remedies. 
W.  R.  V.  Randolph,  58  Vt.  192,  where  »  Smith  v.  Bourbon  County,  127 
the  application  was  for  allotment  of  U.  S.  105;  infra.  \  1487,  note.  Main* 
money  to  a  religious  society  mad^  after  damus  to  compel  issue  of  bonds,  see 
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§  1483  (827).  When  BlandamuB  Ues.  — The  office  of  the  fvrit  of 
mandamus  is  to  compel  a  corporation,  an  inferior  court,  or  a  public 
officer  to  perform  some  particular  corporate  or  official  act  or 
duty  incumbent  upon  it  or  him,  which  is  imperative  in  its  nature, 
and  to  the  performance  of  which  the  relator  has  a  clear  legal  right. 
The  remedy  is  extraordinary,  as  distinguished  from  the  usual 
remedy  of  the  dtizen  or  suitor,  and  if  the  right  is  doubtful  or  the 
duty  discretionary,  or  if  there  be  any  plain,  ordinary,  and  ade- 
quate legal  remedy,  this  writ  will  not,  in  general,  be  allowed.^ 


People  V.  MiUard,  133  N.  Y.  App. 
Div.  139;  Millard  t^.  Adams,  136  N.  Y. 
App.  Div.  669:  Christie  t;.  Bergen 
County,  75  N.  J.  L.  49,  afif'd  76  N.  J. 
L.  818. 

1  Cutting,  In  re,  94  U.  S.  14; 
Manny,  In  rsy  14  How.  (U.  S.)  24; 
Crane,  In  re,  6  Pet.  (U.  S.)  190; 
RobCTts,  In  re,  6  Pet.  (U.  S.)  216; 
Bradstreet,  In  re,  7  Pet.  (U.  S.)  634; 
Life  &  F.  Ins.  Co.  of  N.  Y.  v.  Wilson, 
8  Pet.  (U.  S.)  291;  life  &  F.  Ins.  Co. 
of  N.  Y.  V.  Adams,  9  Pet.  (U.  S.)  571; 
Hovt,  In  re,  13  Pet.  (U.  S.)  279; 
Umted  States  v.  Lawrence,  3  Dallas 
(U.  S.),  42;  Harris.  In  re,  52  Ala.  87; 
Aspen  V.  Aspen  Town  &  L.  Co.,  10 
Colo.  191;  St.  Clair  County  v.  Keller, 
85  m.  396;  People  v.  Lieb,  85  HI.  484; 
People  V.  Sch.  Trustees,  86  HI.  613; 
People  0.  Highway  Com'rs,  88  111. 
45;  People  v.  Crotty,  93  Dl.  180; 
Zanone  v.  Mound  City,  103  HI.  552 
(to  issue  a  license);  Reddick  v.  People, 
82  HI.  App.  85;  People  v.  Chicago, 
106  HI.  App.  72;  Vincent  v.  Ellis,  116 
Iowa,  609;  Smalley  v,  Yates,  36  Kan. 
519;  State  v.  Smith,  104  La.  370; 
State  V.  Latrobe,  80  Md.  222;  Gross 
V.  Baltimore,  111  Md.  543;  75  Atl.  Rep. 
346;  State  v.  Hill.  32  Minn.  275;  State 
c;.  Newman,  91  Mo.  445  (writ  to  compel 
the  issue  of  a  certificate  of  election  as 
mayor,  refused  to  ineligible  candidate); 
State  V,  Omaha,  14  Neb.  265;  State  v. 
Nelson,  21  Neb.  572;  State  v.  House- 
worth,  63  Neb.  658;  State  v,  McGuire, 
74  Neb.  769;  Jones  Co.  v.  Guttenberg, 
66  N.  J.  L.  659;  People  v.  Board  of 
Education,  104  N.  Y.  App.  Div.  162; 
State  V.  Chambers,  26  Ohio  dr.  Ct. 
R.  404;  Territory  v,  Oum,  13  Okla. 
9;  Mercur  v.  Media  Electric  L.,  H.  & 
P.  Co.,  19  Pa.  Super.  Ct.  519;  Douglas 
9.  McLean,  25  Pa.  Super.  Ct.  9;  Hoover 
V.  Reap,  10  Kulp  (Pa.),  59;  Common- 
wealth V,  Fairfax  County  Ct.,  2  (Va.) 
Cas.  9;  Morris,  In  re,  11  Gratt.  (Va.) 


292;  Yeager.  In  re,  11  Gratt.  (Va.) 
665;  Randolph  County  Ct.  v.  Stal- 
naker.  13  Gratt.  (Va.)  523;  Cowan 
».  Fulton,  23  Gratt.  (Va.)  579;  Kent 
V.  Dickinson,  25  Gratt.  (Va.)  817; 
Page  V,  Qopton,  30  Gratt.  (Va.)  415; 
Dawson  v,  Frederick  County  Ct.,  2 
H.  &  M.  (Va.)  132;  Brown  v.  Crippin, 
4  H.  &  M.  (Va.)  173;  King  William 
County  Ct.  v.  Mundav,  2  Leigh  (Va.), 
165;  Harrison  v,  Norfolk  County  Ct., 
2  Leigh  (Va.),  164;  Manns  v.  Givens, 
7  Leigh  (Va.),  689. 

In  an  act  directing  a  contract  for 
municipal  supplies  to  be  awarded  to 
the  lowest  responsible  bidder,  the  word 
"responsible"  does  not  refer  to  pecuni- 
ary ability  only,  but  the  act  calls  for 
the  exercise,  in  good  faith,  of  discre- 
Uonary  powers  on  the  part  of  the  city 
officers,  and  if  they  act  in  good  faith, 
though  erroneously  or  indiscreetlv,  man' 
damus  will  not  lie  to  compel  them  to 
change  their  decision.  Douglass  v.  Com- 
monwealth, 108  Pa.  St.  559;  infra,  §§ 
1489,  1496.  To  the  same  effect.  Cook 
County  V.  People,  78  111.  App.  586; 
State  V.  (Dolumbus  Board  of  Eaucation, 

6  Ohio  N.  P.  347;  Brown  v.  Houston 
(Tex.  av.  App.),  48  S.  W.  Rep.  760; 
Vincent  v,  Ellis,  116  Iowa,  609.  Man- 
damus will  not  lie  to  compel  the  per- 
formance of  an  act  which,  for  any 
reason,    it   has   become   unlawful   to 

rorm.  People  v.  Hyde  Park,  117 
462;  First  Nat.  Bank  v,  Hefle- 
bower,  58  Kan.  792;  State  v.  United 
States  Express  Co..  95  Minn.  442; 
Tribune  Ptg.  &  Binoing  Co.  t;.  Barnes, 

7  N.  Dak.  591.  Mandamus  will  lie 
only  to  secure  a  clear  legal  right  and 
not  to  accomplish  a  wrong,  or  the 
violation  of  the  Ck)nstitution.  State 
t;.  Wyoming  County  Ct.,  47  W.  Va. 
672.  A  demand  for  payment  by  a 
judgment  creditor,  made  before  the 
day  fixed  by  statute  for  the  adoption 
of  an  ordinance  appropriating  money 
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§  1484  (828).  When  it  lies  against  Municipal  Oorporations.  —  A 
writ  of  mandarnvs  will,  where  it  is  an  appropriate  remedy,  be 
granted  against  municipal  corporations  and  their  officers  when- 
ever they  refuse  or  imreasonably  neglect  to  perform  any  duty 
clearly  enjoined  upon  them  by  charter,  or  statute,  or  law,  and  there 
is  no  ordinary  or  specific  legal  remedy  adequate  to  enforce  the  right 
of  the  public,  or  the  particular  legal  right  of  the  relator.^  "When- 
ever," says  Mr.  Justice  Strong,  adopting  the  doctrine  of  the  Eng- 
lish law,  ''there  is  a  clear  legal  right  in  the  relator,  a  corresponding 
duty  in  the  defendants,  and  the  want  of  any  other  adequate  and 
specific  remedy,"  a  writ  of  mandamus  is  the  appropriate  process.* 
Such  legal  right  may  arise  from  the  conmion  law,  from  statute,  or 
from  contract.' 

to  pay  necessary  expenses  and  lia-  Commonwealth,  90  Pa.  498  (to  compel 
bilities,*  will  justify  a  proceeding  by  payment  of  interest  on  bonds,  there  be- 
mandamvs  to  compel  a  levy  of  taxes  mg  money  available  in  the  treasury), 
to   satisfv   the  judgment.     Cairo   v.       Mandamus  does  not  lie  to  compel 
Campbell,  116  HI.  305.  aldermen    to    perform    their    general 

^  Thomason  v.  Ruggles,  69  Cal.  465;  official  duties  regularly.  People  v, 
Oakland  Paving  Co.  v,  Hilton,  69  Cal.  Whipple,  41  Mich.  548.  See  also 
479;  Treat  v.  Middletown.  8  Conn.  243;  Wilson  v.  Qeveland,  157  Mich.  510. 
Strong's  Case,  Kirby  (Conn.),  345;  Municipal  and  executive  officers  can 
Hawkins  v.  Starke  County,  14  Ind.  be  required  by  mandamua  to  perform 
521;  State  v.  Hale,  166  Ind.  413;  only  such  duties  as  are  imposed  upon 
Smalley  v.  Yates,  36  Kan.  519  (to  them  by  law.  Gcorman  Security  Bank 
compel  execution  and  deliverv  of  v.  Coulter.  112  Ky.  577.  Mandamus 
bonds);  State  v,  Kirkley,  29  Md.  85;  wiU  not  lie  to  regulate  the  genotd 
McCarthv  t;.  Boston,  188  Mass.  338;  oourseof  conduct  of  a  municipal  officer, 
St.  Luke's  Church  v.  Slack,  7  Cush.  e,  a.,  to  enforce  a  liquor  law.  People 
(Mass.)  226:  McBride  v.  Grand  v,  Busse,  238  111.  593.  See  also  People 
Rapids,  47  Mich.  236  (to  compel  pay-  v.  Dunne,  219  111.  346. 
mentof  asalaiy  fixedby  law);  Martin  '  Commonwealth  v.  Pittsbuigh,  34 
V.  Tripp,  51  Mich.  184;  Hudson  v.  Pa.  496,  509;  Stephens's  Nivi  Prius, 
Whitney,  53  Mich.  158  (to  compel  the  2292;  Rex  v,  Nottingham  Water- 
advertising  and  sale  of  lands  for  pav-  worlos  Co^  6  A.  &  £.  355;  Indian- 
ing  taxes);  Elliott  v.  Detroit^  121  apolis  &  C.  R.  Co.  v.  State,  37  Ind. 
Mass.  611;  Thatcher ».  Adams  County,  489;  People  v.  Rose,  211  HI.  252; 
19  Neb.  485;  People  v.  Chenango  McGann  v.  Harris,  114  111.  App.  308; 
County,  8  N.  Y.  317;  People  v.  New  State  v.  United  States  Express  Co., 
York  Board  of  Pol.,  107  N.  Y.  235;  95  Minn.  442;  People  v.  Coler,  58 
People  V.  McWilliams,  185  N.  Y.  92;  N.  Y.  App.  Div.  131;  Stater.  MaUieur 
People  V.  Columbia  County,  10  Wend.  County  Ct.,  46  Oreg.  519.  The  right 
(N.  Y.)  363:  People  v,  Listman,  84  must  exist  in  the  relator  when  the  writ 
N.  Y.  App.  IMv.  633;  People  v.  Gug-  issues,  otherwise  the  judgment  must 
genheimer,  28  N.  Y.  Misc.  735;  Sed-  be  for  the  defendant.  Suverthom  v. 
berry  v,  Chatham  County,  66  N.  Car.  Warren  R.  Co.,  33  N.  J.  L.  372;  In  re 
486;  Wool  r.  Edenton,  115  N.  Car.  Rooney,  26  N.  Y.  Misc.  73. 
10;  Hall  V.  Somersworth,  39  N.  H.  »  Napier,  In  re,  18  Q.  B.  695;  Page 
611,  and  cases  dted  by  Bellawe,  J.;  v,  McClure,  79  Vt.  83.  A  court  wSl 
State  ».  Wood  Coimty,  17  Ohio,  184;  not  grant  a  writ  of  mandamus  where 
State  V,  Cincinnati.  19  Ohio,  178;  there  is  no  power  of  enforcing  obe- 
Sycamore  Board  of  Education  t^.  State,  dience  to  it;  Bristol  &  N.  S.  R^R. Co., 
80  Ohio  St.  133;  Ball  v.  Lappius,  3  In  re,  L.  R.  3  Q.  B.  D.  10;  or  no  legal 
Greg.  55;  Commonwealth  v,  Allegheny  power  to  ob^  it.  Pastj  §  1509.  Man- 
County,  32  Pa.  218;  Williamsport  t;.  damns  will  not  be  granted  when  the 
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§  1485  (829).  Maadamna  not  granted  if  the  Ordinaiy  Remedies 
are  adequate.  —  If  a  statute  prescribes  a  specific  remedy,  particularly 
if  adequate  in  its  nature,  such  a  remedy  is. ordinarily ,  if  not  always, 
exclusive  of  mandarrms,  which  will  not  in  such  case  be  granted;  but 
if  no  particular  remedy  be  given,  and.  there  b  no  other  plain  and 
effectual  mode  of  relief,  maniarrma  is  proper  in  all  cases  where  it  is 
adapted  to  enforce  the  right  and  duty  in  question.^  It  has  repeat- 
edly been  held,  both  in  England  and  in  this  country,  that  where 
there  is  a  clear  legal  right  in- the  relator,  the  writ  will  not  be  re- 
fused merely  because  there  is  also  an  adequate  remedy  in  equity, 
or  a  remedy  at  law,  if  the  latter  be  not  adequate  to  the  purpose,  or 
because  the  ojfficers  or  adverse  party  may  be  prosecuted  criminally 
for  neglect  of  duty.^ 


power  to  perfonn  the  duty  sought  to 
06  enforced  is  inadequate  or  wanting. 
McCoy  V,  State,  2  Marv.  (Del.)  643. 
Defendant  must  have  the  power  to  do 
the  act.  People  v.  Cook  County,  176 
I1L576. 

1  Ottawa  V,  People,  48  HI.  233; 
Templeton  v,  Newton  County  (Ind.), 
89  N.  E.  Rep.  880 ;  Sturgeon  v,  De- 
troit Board  of  Asseflsors,  159  Mich. 
199;  State  v.  United  States  Express 
Co.,  95  Minn.  442;  Brown  &.  Owen, 
75  Miss.  319;  Hazlewood  o.  Rogan, 
95  Tex.  295;  State  v.  Gardner,  32 
Wash.  550. 

«  Willcock,  356,  ^.  40-44,  and 
cases  cited;  State  v.  Wilson,  123  Ala. 
259;  Robertson  v,  Alameda,  136  Cal. 
403;  State  v,  Jacksonville  Tenninal 
Co.,  41  Fla.  377;  Smith  v.  Automatic 
Photographic  Co.,  118  HI.  App.  649; 
Indianapolis  &  C.  R.  Co.  v.  State,  37 
Ind.  489;  State  v.  Real  Estate  Build- 
ing &  Loan  Assoc.,  151  Ind.  502; 
Hardcastle  v,  Marjrland  &  D.  R.  Co., 
32  Md.  32;  Baltunore  University  v. 
Colton,  98  Md.  623;  State  v.  Renick, 
157  Mo.  292;  Hopkins  v.  State,  64 
Neb.  10;  Moores  ».  State,  71  Neb. 
622;  State  v.  Coufal  (Neb.),  95  N.  W. 
Rep.  362:  People  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  168  N.  Y.  187;  Peo- 
ple V.  Treanor,  15  N.  Y.  App.  Div. 
508;  People  v.  Palmer,  14  N.  Y.  Misc. 
41;  People  v.  New  York,  10  Wend. 
(N.  Y.),  393;  Perry  v.  Chatham 
County,  130  N.  Car.  558;  Conmion- 
wealth  V.  Allegheny  County,  32  Pa. 
218;  Commonwealth  v.  Doylestown, 
16  Pa.  Co.  Ct.  R.  161:  Rex  v.  Severn 
A  Wye  R.  Co..  2  B.  &  Aid.  646;  Robins. 
In  ret  ^  Dowl,  566;  Regina  v,  Bristol 


Dock  Co.,  2  Q.  B.  64;  Stephens's 
Niei  Priusy  2306. 

Mandamus  will  tie  to  compel  high- 
way supervisors  to  repair  the  high- 
ways notwithstcjiding  they  are  tiable 
to  a  fine  for  failure  to  do  so,  since  such 
fine  does  not  compel  the  performance 
of  their  duty,  and  is  not  an  adequate 
legal  remedy.  State  t^.  Eamman,  151 
Ind.  407.  In  State  v.  Patton,  108  Mo. 
App.  26,  it  was  held  that  the  existence 
of  the  remedy  by  certiorari  is  insuffi- 
cient to  bar  the  right  of  a  school  dis- 
trict to  mandamus  against  the  county 
clerk  to  compel  him  to  extend  levies 
and  make  an  assessment  for  the  dis- 
trict in  case  of  his  refusal  so  to  do. 
When  the  courts  refuse  to  grant  a 
mandamus  because  there  is  another 
specific  remedy,  they  mean  only  a 
specific  remedy  at  law.  Rex  v.  Staf- 
ford, 3  T.  R.  651,  BuUer,  J.;  post, 
chap.  xxxi. 

It  has  been  sometimes  said^  but 
I>erhap6  without  sufficient  considera^ 
tion,  that  a  remedy  by  injunction,  if 
ample,  will  prevent  a  resort  to,  or  in- 
duce the  court  in  its  discretion  to  denv 
a  mandamus.  State  v.  Custer,  11  Ind. 
210,  212,  per  Hanna,  J.;  Peo^e  v, 
Salomon,  46  HI.  415;  State  v.  Hart- 
ford St.  R.  Co.,  76  Conn.  174.  But  if 
the  suit  in  chancery  is  not  of  a  natiue 
to  do  such  complete  justice  as  a  pro- 
ceeding hy  mandamus,  the  pendency 
of  such  a  suit  in  equity  will  not  prevent 
the  court  from  awarding  a  mandamus. 
People  i;.  Salomon,  61  111.  37;  Cala^ 
veras  Countv  v.  Brockway,  30  Cal. 
325;  sw]^,  §  1482.  Where  the  relator 
had  a  bill  pending  in  equity  on  which 
full  retief  could  be  had,  mandamus  was 
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§  1486  (830).  Same  Subject;  Bight  of  BeUtor  mnat  be  clew. 
—  The  well-established  general  rule  is,  as  above  stated,  that  the 
writ  of  mandamiLS  will  only  lie  to  give  effect  to  a  clear  legal  right; 
but  if  there  be  a  reasonable  or  fair  doubt  in  the  particular  case 
respecting  the  right  of  the  public  or  of  the  relator  to  this  form  of 
remedy,  the  writ  will  be  granted,  and  the  question  of  the  right 
considered  on  the  return.^  And  however  clear  the  legal  right  of  the 
relator  or  applicant  for  the  writ  may  be,  the  writ  cannot  be  sus- 
tained, unless  otherwise  provided  by  statute,  if  there  is  a  clear, 
ample,  and  adequate  remedy  by  an  ordinary  action  at  law.^ 

denied.    Hardcastle  v,  Md.  &  Del.  R. which   all   citizens   are  equally   con- 

R.  Ck>.,  32  Md.  32:  Brown  v.  Nehmer,  cemed.      People    v,   Swanstrom,   79 

128  Mich.  690;    Detroit  &  B.  Plank  N.  Y.  App.  Div.  94. 
Road  Go.  V.  Highland  Park,  142  Mich.        *  State  v,  Richards,  50  Fla.  284; 

326.  Wright  V.  KeUey,  4  Idaho,  624;  SuUi- 

A  statute  provided  that  a  creditor  van  v.  Robbins,  109  Iowa,  235;  State 
of  a  county  should  be  entitled  to  the  v,  Sommerville,  111  La.  1015;  State 
amount  due  him  ''in  the  county  levy,  v.  Board  of  Police  Conmi'rB,  113  La. 
or  to  a  recovery  thereof,  with  costs,  424;  Gardner  v,  Templeton  St.  R. 
by  action  of  debt  against  the  officer  Go.,  184  Mass.  294;  State  v.  Osbom, 
refusing  to  levy  the  same";  and  it  60  Neb.  415;  People  v,  Ghenango 
was  held  by  the  Gourt  of  Appeals  -of  County,  11  N.  Y.  563;  People  v.  New 
Virginia  that  this  right  to  an  action  York,  10  Wend.  (N.  Y.)  393;  Sweet 
against  the  officers  was  such  a  specific  v,  Gonley,  20  R.  I.  381 ;  Custer  County 
legal  remedy  as  to  deprive  the  creditor  Bank  v.  Custer  Goimty,  18  S.  Dak. 
of  the  right  to  a  mandamus  to  compel  274:  State  v.  Nelson,  105  Wis.  111. 
the  levy  of  the  tax.  King  Wm.  It  has  been  said  that  the  rule  stated 
County  V,  Munday,  2  Leigh  (Va.),  165.  in  the  text  is  ''not  imiversally  true  in 
But  quoeret  See  Amy  v,  Des  Moines  relation  to  corporations  and  minis- 
County,  11  Wall.  (U.  S.)  136,  referred  terial  officers."  McCullough  v.  Brook- 
to  infra.  §  1517.  lyn,  23  Wend.  (N.  Y.)  458.    And  in 

^  Willcock,  356,  pi.  41 :  Cleveland  that  case,  where  it  appeared  that  the 
V,  United  States.  Ill  Fea.  Rep.  341;  conmion  council  had  neglected  its 
Moseley  v.  Collins,  133  Ala.  326;  duty  in  omitting  to  issue  a  warrant 
People  V.  Butler,  24  Colo.  401;  Peo-  to  collect  a  tax,  Bronson,  J.,  sdd 
pie  V,  Rose,  211  111.  252;  Seaman  v.  that  though  an  action  on  the  case 
Schwab,  103  HI.  App.  93;  People  v,  would  verhapa  Ue  in  favor  of  the  plain- 
Perrin,  103  HI.  App.  410;  Davis  v.  tiff,  wno  would  be  entitled  to  the 
Miller  Signal  Co.,  105  HI.  App.  657;  money  when  collected,  yet  a  mandor- 
Knopf  V.  Corcoran,  112  111.  App.  320;  mti8  would  be  a  more  appropriate 
People  V.  Helt,  116  HI.  App.  391;  remedy;  which,  according  to  the 
State  V,  Toole,  32  Mont.  4;  State  v.  commentary  of  Nelson.  J.,  b  only 
Edwards,  40  Mont.  287;  106  Pac.  Rep.  equivalent  to  saying,  ''If  the  remedv 
695;  State  v.  Warren  F.  &  M.  Go^  by  action  be  doubtfm,  a  mandamus  will 
32  N.  J.  L.  439;  People  v.  Ransom.  2  lie."  People  v.  Chenango  County,  11 
N.  Y.  490;  People  v.  Stevens,  5  HiD  N.  Y.  563,  573,  574.  See  also  People 
(N.  Y.).  616;  Reg^a  ».  Heathcote,  10  v.  Columbia  County,  10  Wend.  (N.  Y.) 
Mod.  49;  post,  §  1526,  note.  See  363,  366,  where  it  is  said,  ''If  an 
State  V.  Brewer,  39  Wash.  65.  If  the  action  lies  in  this  case,  then  a  man- 
authority  of  a  municipality  to  levy  damus  should  be  refused."  Boyce  p. 
taxes  is  doubtful,  a  mandamus  direct-  Russell,  2  Cow.  (N.  Y.)  444;  People 
ing  such  levy  will  not  be  awarded,  v.  Stevens,  6  Hill  (N.  Y.),  616:  Peo- 
State  V,  Guttenberg,  39  N.  J.  L.  660.  pie  v.  Brooklyn,  1  Wend.  (N.  Y.)  318, 
Citizen  may  institute  mandamus  to  325;  People  v.  New  York,  25  Wend, 
compel  public  officer  to  perform  a  (N.  Y.)  680.  Relator  is  not  entitled 
statutory    duty,    in    performance    of  to  mandamus  where  he  does  not  es- 
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§  1487  (831).     Maadamua  to  enforce  Payment  of  Official  Salaries. 
-Thus,  where  the  salary  or  fees  of  an  officer  of  a  municipal  or 


tablifih  both  a  specific  legal  right  and 
a  want  of  a  specific  legal  remedy. 
Gommonwealth  v.  James,  214  Pa. 
319. 

Thai  mandcemua  will  not  lie  where  there 
is  an  adequate  remedy  by  statute  or  by 
an  ordinary  action  at  law.  Evans  v. 
United  States,  19  App.  D.  C.  207; 
Scarbrough  v.  Watson,  140  Ala.  349; 
Dorrington  v.  Yuma  Goimty,  8  Ariz.  4; 
Crandall  o.  Amador,  20  Cal.  72; 
Williams  v.  Bagnelle,  138  Cal.  699; 
State  V.  Cone.  40  Fla.  409;  Johnson 
County  V,  Hicks,  2  Ind.  527;  Franklin 
Tp.  V.  State,  11  Ind.  205;  Louisville 
&  N.  A.  R.  Co.  V.  State,  25  Ind.  177; 
Kinzer  v,  Marion  Ind.  School  Diet., 
129  Iowa,  441;  State  v,  McCrillus,  4 
Kan.  250:  State  v.  Hannon,  38  Kan. 
593;  Williams  v,  Maysville  Tel.  Co., 
119  Ky.  33;  State  v.  Police  Jury,  108 
La.  311;  Perez  v.  Whitaker,  116  La.. 
947;  Baker  v,  Johnson,  41  Me.  15; 
Perry  v,  Hull,  180  Mass.  547:  Coffin 
V.  Board  of  Education,  114  Mich.  342; 
Storer  Post.  No.  1,  G.  A.  R.  v.  Page, 

70  N.  H.  280;  Manchester  v,  Fumald, 

71  N.*^.  153;  Cleveland  v.  Jersey 
City,  39  N.  J.  L.  629;  People  v.  Che- 
nanso  County.  11  N.  Y.  563;  People 
V.  CSennan,  141  N.  Y.  239;  People  v. 
New  York,  166  N.  Y.  154;  People  v. 
Interurban  St.  R.  Co.,  177  N.  Y.  296; 
Jones  V.  Fonda,  85  N.  Y.  App.  Div. 
265;  People  v.  Woodbury,  88  N.  Y. 
App.  Div.  593;  People  v.  Edmonds, 
15  Barb.  (N.  Y.)  529;  19  Barb. 
(N.  Y.)  468;  People  v.  McGoldrick, 
24  N.  Y.  av.  Proc.  R.  292-  Wright  v. 
Bond,  127  N.  Car.  39;  Kensington 
Electric  Co.  V,  Philadelphia,  187  Pa. 
446;  St.  Paul's  Par.  Poor  Com'rs  v. 
Lynah,  2  McCord  (S.  Car.).  170: 
£jng  Wm.  County  v.  Munaay,  2 
Lam  (Va.),  165;  State  v.  Manitowoc, 
52  Wis.  423. 

The  courts  will  not  by  mandamus 
compel  a  municipal  corporation  to 
specifically  perform  business  contracts. 
State  V.  Mortenser,  69  Neb.  376.  It 
will  not  tie  to  compel  a  dty  to  open 
a  street,  in  accordance  with  a  con- 
tract or  agreement  in  a  manner  speci- 
fied by  the  petitioner  for  his  private 
advantage,  disregarding  pubtic  con- 
siderations; the  partv  hsa  an  adeqiiate 
remedy  at  law  for  damages.  Parrott 
V.  Bridgeport,  44  Conn.  180.    It  will 


not  lie  to  compel  pasrment  to  a  street 
contractor  from  a  special  assessment 
which  has  been  adjudged  invatid  in 
a  taxpayer's  suit  to  recover  back  what 
he  had  paid  under  stress  of  legal  pro- 
cess. People  V.  East  Saginaw,  40  Mich. 
336.  Nor  for  the  enforcement  of  con- 
tract rights  of  a  private  nature.  It  is 
granted  only  to  prevent  a  failure  of 
justice  in  cases  where  ordinary  legal 
processes  furnish  no  retief.  Parrott  v. 
Bridgeport,  44  Conn.  180.  The  per- 
formance of  a  contract  entered  into  by 
resolutions  of  a  pubtic  body,  which,  in 
an  important  feature,  violate  a  penal 
statute,  will  not  be  compelled  by  man- 
damus. Nor  will  the  writ  be  panted 
if  the  resolutions  show,  on  their  face, 
that  the  body  passed  them  under  a 
clear  mistake  as  to  its  legal  obligations 
to  do  what  it  was  resolving  to  do. 
Mabon  v.  Halsted,  39  N.  J.  L.  640. 
The  approval  of  official  bonds  is  the 
exercise  of  judicial,  not  of  ministerial, 
power,  and  mandcanus  will  not  tie  to 
revise  the  exercise  of  thcjpower.  Har- 
ris, In  re,  52  Ala.  87;  Thompson,  In 
re,  52  Ala.  98. 

A  writ  of  mandamus  may,  in  proper 
cases,  be  denied  when  it  appears  that 
there  are  no  fimds  out  of  which  a 
warrant  can  be  paid  if  drawn.  State 
V.  Wayne  County,  157  Ind.  356;  State 
V.  Minneapolis,  87  Minn.  156;  State  v. 
Spinney,  166  Ind.  282;  People  t^.  Coler, 
41  N.  Y.  App.  Div.  463;  People  ». 
York,  66  N.  Y.  App.  Div.  453,  afif'd 
171  N.  Y.  627:  State  v.  Board  of 
Elections,  24  Ohio  Cir.  Ct.  R.  654; 
State  V.  iHiera,  51  S.  Car.  388;  Mc- 
Caslan  v.  Major,  64  S.  Car.  188;  State 
V.  Daniel,  52  S.  Car.  201. 

The  proper  remedy  for  holders  of 
county,  warrants  drawn  against  a  par- 
ticular fund,  which  has  M»en  diverted 
and  exhausted  by  the  coimty  authori- 
ties, is  mandamtis  to  compel  the  com- 
missioners to  levy  and  coUect  a  tax 
to  pay  such  warrants.  State  Sav. 
Bank  v.  Davis,  22  Wash.  406.  But 
where  money  has  been  appropriated 
for  a  specific  purpose,  it  is  not  in  all 
cases  a  sufficient  answer  to  an  appti- 
cation  for  a  mandamus  to  compel  its 
pa3rment  for  that  purpose,  to  set  up 
that  the  money  has  been  wrongfuUy 
apptied  to  other  purposes.  It  may  fcie 
regarded  in  contemplation  of  law  as 
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public  corporation  may,  like  other  debts,  be  recovered  by  an  action 
at  law  against  the  corporation,  this  ordinarily  is  the  remedy,  and 
not  mandamus;  ^  but  if  the  oflScer  cannot  sue  the  corporation,  he 
may,  where  entitled,  compel  payment  by  means  of  this  writ,*  unless 

still  in  the  treasury.  First  Nat.  Bank 
V.  Arthur,  12  Ck)lo.  App.  90;  People 
V.  Stout,  23  Barb.  (N.  Y.)  338;  Hohl 
V.  Westford,  33  Wis.  324;  CampbeU  v. 
Polk  Ck)unty,  3  Iowa,  467;  Lansing  v. 
Van  Gorder.  24  Mich.  456;  Risley  v. 
Smith,  64  N.  Y.  570;  People  v,  N.  Y. 
Comptroller,  77  N.  Y.  45.  See  also 
Dubordieu  v.  Butler,  49  Cal.  512. 
Under  the  English  conmion-law  pro- 
cedure act  of  1864,  §  68.  mandamus 
will  not  be  sustained  if  there  be  any 
other  remedy  equally  adequate  and 
effective.  Bush  v,  Beavan,  1  Hurl.  & 
Colt.  500.  So  also  under  code  of 
California,  Rosenbaum  v,  San  Fran- 
cisco, 28  Fed.  Rep.  223,  aff'd  120  II.  S. 
450. 

Mandamus  will  not  lie  where  a 
party  has  an  aj}peal  or  the  right  to  a 
vjrU  of  error y  which  will  give  adequate 
relief.  Virginia  Com'rs,  Ex  parte, 
112  U.  S.  177;  Buidett,  /2e,  127  U.  S. 
771;  Atlantic  aty  R.  Co.,  In  re,  164 
U.  S.  633:  HuguW  Mfg.  Co.,  In  re, 
184  U.  S.  297;  Rosenbaum  v,  San 
Francisco,  28  Fed.  Rep.  223,  aflf'd 
120  U.  S.  450;  Preston  v.  Marion  Ind. 
School  Dist.,  124  Iowa,  355;  State  v. 
King,  52  La.  An.  1548;  State  v.  Judge 
of  Civil  Dist.  Ct.,  107  La.  474;  Hanson 
V.  St.  Mary  Par.  Police  Jury,  116  La. 
1080;  PuUing  v.  Durfee,  97  Mich. 
605;  Freud  v.  Saginaw  Circuit  Judge, 
125  Mich.  670;  Cattermole  v,  Ionia 
Circuit  Jud^,  136  Mich.  274;  Skutt 
V.  Kent  Cu-cuit  Judge,  136  Mich. 
477;  Hopper  v.  Livingston  Probate 
Judge,  137  Mich.  124;  Valley  aty 
Desk  Co.  V.  Kent  Circuit  Judge,  139 
Mich.  194;  Recor  v,  St.  Clair  Cu-cuit 
Judge,  139  Mich.  156;  Wells  v,  Mont- 
calm Circuit  Judge,  139  Mich.  544; 
I^mon  V.  Oakland  Circuit  "Judge,  140 
Mich.  504:  Pontiac,  O.  &  N.  R.  Co. 
V.  Oakland  Circuit  Judge,  142  Mich. 
257;  Williams  v.  Cooper  Co.  Com.  PI. 
J.,  27  Mo.  225;  State  v.  Westover 
(Neb.),  89  N.  W.  Rep.  1002;  Jefferson 
V,  Atlantic  City,  64  N.  J.  L.  59;  Peo- 
ple V.  Saratoga  County,  106  N.  Y. 
App.  Div.  381;  Nelson,  In  re,  1  Cow. 
(N.  Y.)  417;  People  v.  Bolte,  36 
N.  Y.  Misc.  63;  State  v.  Fourth  Dis- 
trict Court,  13  N.  Dak.  211;  State  ». 
Franklin  County,  7  Ohio  N.  P.  563; 


State  V.  Pike,  17  Ohio  Cir.  Ct.  R.  624; 
State  V.  Mitchell,  2  Tr.  Const.  (S. 
Car.)  703;  State  v,  TaUman.  29  Wash. 
317;  Rex  v.  Benchens  of  Gray's  Inn, 
Douglas,  339;  United  States  v,  Ed- 
munds, 3  Mackey  (D.  C),  142;  post, 
chap.  xxxi.  But  where  remedy  by 
appeal  is  not  a  plain,  speedy,  and 
adequate  remedy,  the  issuance  of 
a  wnt  to  compel  execution  will  not  be 
denied.  Holtimi  v.  Greif,  144  Cal. 
621. 

Where  the  writ  of  certiorari  was 
taken  away,  the  court  refused  to  in- 
directly interfere  to  bring  the  proceed- 
ings under  review  by  mandamus. 
Rex  V,  Yorkshire.  Ac,  1  A.  &  £.  563; 
post,  chap.  xxxi.  §§  1591-1595. 

Denymg  the  right  to  the  writ  be- 
cause there  is  another  remedv  ''is  not 
a  rule  of  law.  but  a  rule  regulating  the 
discretion  or  the  court  m  minting 
writs  of  mandamus"  Hill,  J.,  Bailow, 
In  re,  30  L,  J.  Q.  B.  271.  To  justify 
the  refusal  of  the  writ  on  this  ground, 
the  other  remedy  must  be  at  least 
equally  suitable,  oeneficial,  and  effec- 
tual. Addison  on  Torts,  chap.  xxiv. 
1059,  English  edition.  But  where  the 
proceeding  by  mandamus  has  been 
assimilated  by  statute  to  ordinary 
proceedings,  the  relator,  if  otherwise 
entitled,  should  not  be  aenied  a  resort 
to  this  remedy  on  the  ^und  that  he 
can  sue  at  law,  imless  it  appears  that 
this  latter  remedy  is  as  adequate  and 
effectual  as  the  other. 

1  People  V.  Thompson,  25  Barb. 
(N.  Y.)  73;  Lynch,  In  re,  2  Hill  (N.  Y.), 
45;  People  v.  New  York,  25  Wend. 
(N.  Y.)  680;  Boyce  v,  RusseU,  2  Cow. 
(N.  Y.)  444;  anU,  i  421;  Reynolds  v. 
Taylor.  43  Ala.  420;  People  v,  Lm- 
denthal,  77  N.  Y.  App.  Div.  515;  Payne 
V.  School  Dist.,  87  Mo.  App.  415. 
Mandamus  will  tie  to  compel  the  proper 
local  authorities  to  fix  the  salary  of  an 
elected  officer  under  the  provisions  of  a 
statute  requiring  them  to  do  so,  but 
the  court  will  not  control  their  dis- 
cretion in  determining  the  amount  of 
the  salaiy.  Mobile  County  v.  State 
(Ala.),  60  So.  Rep.  972. 

*  Baker  v.  Johnson^  41  Me.  16; 
People  V,  Edmonds.  16  Barb.  (N.  Y.) 
629;    Conmionwealth  v.  JohnsoOi   2 
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another  is  in  possession  under  color  of  right,  in  which  case  the  title 
to  the  oflBce  cannot  ordinarily  be  determined  in  mandamus,  or  in 
any  collateral  proceeding.^  So  in  a  case  in  which  it  appeared  that 
the  State  of  New  York  had  issued  bills  of  credit  to  the  amount  of 
£200,000,  which  sum  was  apportioned  among  the  several  counties 
of  the  State  and  paid  over  to  each  county  to  be  loaned  out  to  its 
citizens  on  mortgage  security,  and  where  it  was  provided  by  statute 
that  if  any  deficiency  on  foreclosure  should  exist,  the  county  super- 
visors should  raise  the  same  as  the  ordinary  county  charges  are 
levied  and  collected,  it  was  decided  that  the  remedy  of  the  State, 
where  the  supervisors  omitted  to  perform  this  duty,  was  by  m^andor 
mu8  against  them,  and  not  by  action  against  the  county,  as  the 
county  was  only  liable  in  the  way  pointed  out  by  the  statute.' 


Binn.  (Pa.)  276;  People  v.  New  York, 
32  N.  Y.  473;  McKuinay  o.  Horton. 
161  Cal.  711;  Granger  ».  French.  162 
Mich.  366;  State  o.  McQuade,  36  Wash. 
679.  But  it  will  not  fie  to  control  a 
discretion  as  to  the  amount  to  be 
allowed.  People  o.  New  York,  1  HiU 
(N.  Y.),  362;  People  ».  Dutchees 
County,  9  Wend.  (N.  Y.)  508.  C(wn- 
pensalbUm  oj  municipal  officers.  Ante, 
§421. 

In  North  Carolina,  while  it  is  con- 
ceded that  the  court  ''will  not,  ordi- 
narily at  least,  interfere  by  mandamus 
where  tiiere  is  another  specific  legal 
remedy"  (State  v,  Jones,  1  Ired.  L. 
129-134),  yet  it  is  doubted  whether, 
when  the  legislature  authorizes  one 
set  of  public  officers,  as,  for  example, 
a  school  committee,  to  make  contracts, 
and  d^ects  that  the  employees  shall 
be  piud  by  another  public  officer,  upon 
an  order  from  the  first,  there  can  be 
any  other  specific  legal  remedy  than 
that  afforded  by  mandamus.  Per 
HatUe,  J.,  in  Taylor  v,  Northampton 
County,  6  Jones  L.  98.  Mandamus 
is  a  proper  remedy  to  enforce  the  pay- 
ment of  an  official  salary,  the  amount 
of  which  is  fixed.  Si)eed  v,  Detroit, 
100  Mich.  92. 

1  M^^nston  0.  Mosely,  36  Mo.  146; 
State  V.  State  Auditor,  34  Mo.  376, 
followed,  State  v.  Auditor,  36  Mo.  70; 
People  V.  Brennan,  46  Barb.  (N.  Y.) 
467;  French  v.  Cowan,  79  Me.  426; 
Selby  V.  Portland,  14  Oreg.  243;  infra, 
§S  1601  et  seq.,  1664;  jh^  chap,  xxx.. 
Quo  Warranto;  chap.  xxxi. 

*  People  V.  Columbia  County,  10 
Wend.  (N.  Y.)  363:  People  v,  Ulster 
County,  16  Johns.  (N.  Y.)  69. 


The  doctrines  of  the  text,  as  to 
mandamus,  may  be  illustrated  bv  a 
brief  reference  to' some  of  the  adjucfged 
cases,  in  which  the  writ  has  been  held 
U)  he  the  proper  remedy  to  compel  the 
performance  of  a  pubhc  duty.  Thus, 
mandamus  lies  to  compel  pubhc  officers, 
on  the  division  of  towns,  to  apportion 
the  money  between  them  pursuant  to 
the  directions  of  the  statute.  People 
V.  Marsh,  2  Cow.  (N.  Y.)  485;  Higgms 
V.  Midland  County,  62  Mich.  16;  ante, 
S§  103,  106,  107,  116,  and  358-360. 

To  payjor  authorized  public  improve- 
ments within  a  municipality,  the  legis- 
lature may  direct  the  local  officers  to 
issue  its  bonds,  and  upon  their  refusal 
to  issue  them,  the  duty  may  be  com- 
pelled by  mandamus.  People  v.  Gug- 
genheimer,  47  N.  Y.  App.  Div.  9; 
People  V.  Flagp,  46  N.  Y.  401.  This 
case  was  distmguished  in  the  later 
case  of  People  v,  Batchelor,  decided 
bv  the  Court  of  Appeals  in  1873  (53 
N.  Y.  128),  in  which  it  was  held  that 
the  legislature  could  not  compel  a 
municipal'  corporation  to  become  a 
stockholder  in  a  railway  company  and 
issue  its  bonds  in  pa3rment  for  the 
stock  without  its  consent.  The  opin- 
ion of  Grover,  J.,  refers  to  many  of  the 
previous  cases,  and  admits  that  they 
establish  that  ''municipal  corporations 
may  be  compelled  to  enter  mto  con- 
tracts for  an  exclusive  public  purpose." 
but  not  "when  the  purpose  is  private"; 
and  he  treats  this  purpose  as  private, 
and  did  not  consider  the  decision  of  the 
United  States  Supreme  Court  in  Olcott 
V.  Fond  du  Lac  County,  16  Wall. 
(U.  S.)  678  (anU,  §  318),  as  conclusive 
of  the  question  before  the  court.    It  is 
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§  1488  (831  a).     Iiuideqiiacy  of  Ordinazy  or  Spedflc  Remedy;  Au- 
thor'B  Oomment.  —  The  principle  that  irumdainvs  will  not  be  awarded 


noticeable  that  the  case  of  AtkinB  9. 
Randolph,  31  Vt.  226,  is  cited,  which 
was  characterized  by  Chief  Justice 
Denio  in  the  manner  heretofore  no- 
ticed. See  also  Weismer  v,  Douglas, 
64  N.  Y.  91;  Flatbush,  In  re,  60  N.  Y. 
3d8;  Duanesburgh  v.  Jenkins,  57  N.  Y. 
177;  Horton  i;.  Thompson,  71  N.  Y. 
513;  Duncan  v.  Louisville,  8  Bush 
(Ky.;,  98;  Sehna  &  Gulf  R.  Co..  In  re, 
46  Ala.  230;  arUe,  §§  115,  note,  123:  chap. 
xx;  People  v.  White.  64  Barb.  (N.  Y,) 
622;  Cieighton  v.  San  Francisco,  42 
Cal.  446;  San  Francisco  v.  Canavan, 
42  Cal.  541;  HaJsey  v.  Nowrey,  71 
N.  J.  L.  481;  People  v.  MUl^  133 
N.  Y.  App.  Div.  139;  State  v.  Middle 
Kittitas  Irr.  Dist.,  56  Wash.  488;  106 
Pac.  Rep.  203. 

Mandamus  will  lie  to  oornvd  a  city  to 
make  an  assessment,  directed  by  an  act 
of  the  legislature,  to  pay  for  buildings 
pulled  down  to  open  a  public  street,  or 
to  make  and  collect  street  assessments. 
People  V.  Pontiac,  185  111.  437;  Shool- 
bred  ».  Charleston,  2  Bay  (S.  C),  63; 
Reock  V.  Newark,  33  N.  J.  L.  129; 
ante,  S  1387;  Hinmielmann  v.  Cofran, 
36  Cal.  411;  Sinton  v.  Ashbury,  41  Cal. 
525;  Wilson  v.  Berkstresser,  45  Mo. 
283;  State  v.  Keokuk,  9  Iowa.  438; 
Chapin  v.  Osborn,  29  Ind.  99:  Rex  v. 
Stainforth  &  K.  Canal  Co.,  1  M.  &  S. 
132;  Regma  v,  Wilts  &  B.  Canal  Co.. 
8  Dowl,  P.  C.  623.  So  the  writ  will 
lie  to  a  dty  council  to  compel  prosecur 
lion  of  a  local  improvement  conmianded 
by  a  statute  to  be  made.  Welch  v. 
State,  164  Ind.  104;  People  v.  Brook- 
lyn, 22  Barb.  (N.  Y.)  404.  So  also  to 
compel  commissioners  of  the  poor  to 
discharge  duties  imposed  on  them,  if 
there  be  no  adequate  remedy  at  law. 
Lynah  ».  St.  Paul's  Par.  Com'rs,  2 
McCord  (S.  C),  170;  State  v,  Mitchell, 
2  Tr.  Const.  (S.  C.)  703;  Rex  v.  Bank 
of  England,  Doug.  506;  post,  §  1595. 
If  the  council  delay  or  refuse  to  order  a 
sale  for  delinauent  taxes  mandamus 
will  be  ordered  on  the  relation  of  a 
citizen  and  taxpayer.  Hugg  v.  Cam- 
den. 39  N.  J.  L.  620. 

As  the  writ  lies  to  enforce  public 
lights,  it  will  be  granted  to  compel  the 
mayor  to  perform  his  duty  as  a  preside 
ing  officer,  after  default  in  that  respect. 
State  V.  Meier,  143  Mo.  439;  Dreyfus 
V,  Lonergan,  73  Mo.  App.  336;  Rax  t^. 


Everett.  Cas.  Temp.  Hardw.  261; 
Rex  V.  Williams,  2  M.  &  S.  141;  \^iUc. 
357.  pi.  46;  ante,  H  387,  388.  511,  514. 
And  to  compel  the  proper  officer  of  the 
city  to  issue  a  license  to  one  entitled 
thereto.  East  St.  Louis  v.  \^der.  46 
HI.  351.  See  People  v.  San  Francisco, 
20  Cal.  591. 

Mandamus  will  lie  to  compel  county 
commisdoners  to  make  a  record  of  their 
action  in  a  matter  affecting  individual 
rights,  so  that  an  appeal  may  be  taken 
if  desired.  Warren  County  v.  State, 
15  Ind.  250;  State  v,  Boyden,  18  S. 
Dak.  388.  See  State  v.  McGuire,  74 
Neb.  769.  And  against  an  officer,  to 
compel  him  to  record  a  deed  or  paper. 
Strong's  Case,  Kirby  (Conn.),  345; 
People  V,  Collins,  7  Johns.  (N.  Y.)  549; 
Goodell,  In  re,  14  Johns.  (N.  Y.)  325; 
Wulflaoi^e  v.  McCollom,  83  Ky.  361. 
And  against  oommissionerB  of  a  county, 
to  compel  them  to  receive  and  file  a 
petition  for  a  change  of  the  boundaries 
of  the  county,  as  required  by  law. 
Hawkins  v,  Starke  Countv,  14  Ind.  521. 
So  it  will  Ue  to  compel  the  officer  hav- 
ing custody  of  the  corporate  seal  to 
affix  it  to  any  document  to  which  it  is 
the  duty  of  such  officer  to  put  it 
HaJsey  v.  Nowrey,  71  N.  J.  L.  481 
State  V.  Fisher,  5  Pennewill  (Del.) 
273;  State  v.  Jenkins,  20  Wash.  78 
Tapping  on  Mandamus,  96;  3  Blackst. 
Com.  110.  As,  for  example,  the  seal 
to  a  county  warrant.  Prescott&.Gonser, 
34  Iowa,  175. 

Where  a  city  charter  provided  for 
the  election  of  a  board  of  police  com- 
missioners, whose  duty  it  should  be  to 
nominate  to  the  common  council  suit- 
able persons  to  fill  vacancies  occurring 
in  the  police  department^  but  made  no 
provision  for  the  appomtment  of  a 
clerk  of  the  board,  and  one  of  the  mem- 
bers of  the  board,  at  the  request  of 
his  associates,  acted  as  clerk  and  kept 
a  record  of  the  proceedinss  of  the  boaiti, 
it  was  held  ihaXsuch  derk  was  not  a 
public  officer,  and  that  a  writ  of  numdor 
mus  would  not  lie  to  compel  him  to 
amend  a  record  made  by  him.  Pond 
V.  Parrott,  42  Conn.  13.  See  anie, 
chap.  xiv. 

Where  a  statute  is  mandatory,  en- 
Joining  upon  the  mayor  and  aldermen 
the  i)^ormance  of  a  duty,  such  as  to 
appoint  commiasionerB  to  discharge  a 
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where  any  of  the  usual  and  ordmary  actions  at  law  afford  a  full  and 
adequate  remedy,  or  where  a  statute  provides  a  specific  remedy 
for  the  enforcement  of  the  particular  duty  or  right  in  question, 
should,  in  the  author's  judgment,  be  applied  with  especial  care  where 
this  is  the  sole  ground  of  the  refusal  of  the  writ.  In  general,  no 
measure  of  relief  is  so  exactly  adapted  to  the  demands  of  justice 
as  (to  borrow  the  language  of  equity)  a  specific  execution  of  the 
precise  duty.  Other  forms  of  relief  may  go  beyond  or  fall  short  of 
the  exact  right  of  the  party  aggrieved.  On  principle,  it  would 
seem  that  there  ought  in  our  day  to  be  no  leaning  by  the  courts 
against  the  remedy  of  mandamus.  If  the  right  of  the  relator  and 
the  corresponding  duty  of  the  respondent  are  both  clear,  a  court 
which  denies  the  writ  on  the  sole  groimd  that  an  ordinary  action 
will  give  a  full  and  adequate  remedy  ought  to  make  siue  that  such 


public  duty  oonnected  with  the  naviga- 
tion of  a  public  stream,  numdamus  will 
lie.  Savannah  v.  State,  4  Ga.  26.  In 
Georgia,  a  city  marshal  may  be  com- 
pelled by  numdamus  to  perform  his 
official  auty  to  restore  property  levied 
on  for  taocee  to  the  claimant,  on  receiv- 
ing the  bond  and  security  required  by 
statute.  Mitchell  v,  Hav,  37  Ga.  581. 
MopidamMS  lies  to  compel  city  treasurer 
to  receive  coupon^  for  taxeSy  if  a  valid 
statute  makes  this  his  duty.  Sands  v. 
Edmunds,  116  U.  S.  585.  See  Wilcox 
V.  Hunter  (Va.).  25  S.  E.  Rep.  1000. 
See  Index,  tit.  Coupons^  Taxes,  It  also 
lies  to  compel  the  county  board  of 
auditors  to  refund  a  fine  paid  to  avoid 
imprisonment,  the  judgment  imposing 
it  having  beeai  reversed  on  certiorari. 
People  V.  Wayne  Ck)unty,  41  Mich. 
223.  But  it  will  not  lie  to  compel  the 
refunding  of  a  tax  unlawfully  levied, 
if  there  is  an  issue  involv^  which 
ought  to  go  to  a  jury.  Byles  v.  Golden, 
52  Mich.  612.  A  numdamus  is  the 
proper  remedy  for  the  State  to  com- 
pel an  officer  —  e.  a.,  a  county  auditor 
—  to  perform  a  public  duty,  in  which 
the  State  is  interested.  —  e.  g..  to  issue 
his  tax  duplicate  without  aading  an 
illegal  per  cent.  Hamilton  v.  State, 
3  Ind.  452. 

Mandamus  is  the  appropriate  rem- 
edy in  any  coercive  proceedings  against 
a  county  court  to  compel  the  issue  of 
bonds  in  pursuance  oi  valid  county 
subscriptions.  Jones  Co.  v.  Gutten- 
bei^,  66  N.  J.  L.  659;  Shelby 
County  V.  Cumb.  &  C.  R.  Co.,  8  Bush 
(Ky.),  209;  Smith  v,  Bourbon  County, 


127  U.  S.  105;  supra,  §  1482.  So  a 
town  was  compelled  by  mandamus  to 
guarantee  certain  bonds,  pmmiant  to 
its  vote,  executed  by  the  railroad  com- 
pany, which  the  town  had  under  legis- 
lative authority  voted  to  aid  in  this 
manner.  New  Haven,  M.  &  W.  R.  Co. 
V.  Chatham,  42  Conn.  465;  Douglas  v» 
Chatham,  41  Conn.  211. 

County.  —  Duty  as  respects  paupers. 
Where  a  statute  provided  that  when 
any  person,  not  a  pauper^  "shall  fall 
sick  and  die  in  any  coimty  m  this  State, 
not  having  money  to  pay  his  board, 
medical  aid,  or  burial  expenses,  it  shall 
be  the  duty  of  the  county  court  to 
make  such  allowances  therefor,  as  shall 
seem  just,"  it  was  held  that  this  ex- 
tended to  persons  of  this  class  within 
the  limits  of  an  incorporated  place, 
the  corporation  charter  being  silent 
on  the  subject;  and  that  the  county 
could  be  compelled,  by  mandamuSy  to 
make  a  proper  allowance  when  such 
expenses  have  been  incurred.  Gunn's 
Adm.  V.  Pulaski  County,  3  Ark.  427. 

Mandamus  is  the  only  remedy  by 
which  the  State  can  compel  two  cities, 
who  have  purchased  a  toll  bridge,  to 
perform  the  duties  owed  to  the  public 
m  connection  with  the  bridge^  thus 
securing  a  free  bridge  for  pubhc  use. 
State  V.  Bangor,  98  Me.  114.  Manda- 
mus will  lie  to  compel  a  county  treas- 
urer to  comply  with  a  statute  relating 
to  the  deposit  of  county  funds  in  de- 
pository banks  of  the  county.  State 
V.  Cronin,  72  Neb.  642;  People  v. 
Gibler,  78  Dl.  App.  193. 
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remedy  is  as  complete  and  effectual  as  the  remedy  by  mandamus. 
So,  if  the  writ  is  denied  on  the  sole  groimd  that  a  statute  has  pro- 
vided a  specific  remedy,  the  legislative  intent  that  such  remedy 
should  be  exclusive  ought  to  be  clear,  particularly  if  it  is  less  com- 
plete and  effectual  than  the  remedy  by  mandmaus.  It  is  not  in- 
tended by  these  reflections  to  deny  the  soundness  of  the  general 
rule  stated  in  the  preceding  sections,  but  rather  to  suggest  the 
wisdom  of  more  caution  in  its  application  than  has  sometimes  been 
observed,  where  the  relief  by  mand/amus  was  clearly  adequate,  but 
where  this  remedy  has  been  refused  for  the  single  reason  that  the 
relator  ought  to  bring  an  ordinary  action,  or  that  he  is  confined 
to  a  statute  remedy,  although  the  latter  is  not  expressly  declared, 
and  by  fair  intendment  does  not  appear,  to  be  exclusive. 

§  1489  (832).  Distinction  between  Diseretionary  Powers  and 
Imperative  Z>atleB.  —  Powers  conferred  upon  municipal  corporations 
are,  as  we  have  heretofore  seen,  of  two  general  classes,  —  the  one 
mandatory,  the  other  discretionaiy.*  Discretionary  powers  are  not, 
unless  in  extraordinary  and  exceptional  instances  of  gross  abuse, 
subject  to  judicial  control;*  but  duties  imperatively  enjoined  may, 
as  we  have  just  shown,  be  enforced  by  mandamus. 


I  Ante,  chap.  vii.  S  246;  Rock  Island 
County  V.  United  States,  4  Wall.  (TJ. 
S.)  435,.  444  (where  Mr.  Justice 
Swayne  distrnguishes  the  two  classes 
of  powers);  Napa  Val.  R.  Co.  ».  Napa 
County,  30  Cal.  435:  Goodrich  v.  Chi- 
cago. 20  111.  445:  Ottawa  v.  People, 
48  111.  233;  Baltimore  v.  Marriott,  9 
Md.  160;  Anne  Arundel  County  v, 
Duckett,  20  Md.  468;  Allegheny 
County  School  Com'rs  v.  Allegheny 
County,  20  Md.  449;  State  v,  Bolte, 
151  Mo.  362;  State  ».  Weston  (Neb.), 
99  N.  W.  Rep.  520;  People  ».  Brooklyn, 
22  Barb.  (N.  Y.)  404;  Brooklyn  Teach- 
ers  Ass'n  v.  New  York,  176  N.  Y.  564; 
State  t>.  Bowers,  26  Ohio  Cir.  Ct.  R. 
326y  a£rd  70  Ohio  St.  423;  Common- 
wealth V.  Pittsburgh,  34  Pa.  496,  516, 
per  Strong,  J.;  Rose  v.  Bennett,  25 
R.  I.  405;  Meyer  ».  Carolan,  9  Tex. 
250;  Altgelt  v,  Campbell  (Tex.  Civ. 
App.),  78  S.  W.  Rep.  967;  Sights  v. 
Yamalls,  12  Gratt.  (Va.)  292;  Hester  w. 
Thomson,  35  Wash.  119;  Rex  ».  Hast- 
ings, 1  D.  &  R.  148;  Queen  v.  Bristol 
Dock  Co.,  2  Ry.  &  Canal  Cases  (Eng.). 
599;  Rex  v.  Eye  Bor.,  2  D.  &  R.  172 
(construing  the  words  ''shall  be  law- 
ful"). See  Payne  v.  United  States,  20 
App.  D.  C.  581. 


*  Ante,  chap.  vii.  {  242;  supra, 
§  1483;  post,  §  1515,  cnaps.  xxxi.  xxxii. 
Mobile  County  v.  State  (Ala.),  50  So.^ 
Rep.  972;  Coluns  v.  ELawkins,  77  Ark. 
101;  People  v.  McMurray,  27  Colo. 
277;  McCJoy  »,  State.  2  Marv.  (Del.) 
543;  Atlanta  t^.  Wright,  119  Ga.  207; 
Shoshone  Coimty  i^.  Mi^hew,  5  Idaho, 
572;  People  i;.  Van  CJleave,  183  111. 
330;  Illinois  State  Board  of  Health 
V,  People,  102  111.  App.  614;  People  v. 
Church,  103  HI.  App.  132;  Kinzer  v, 
Marion  Ind.  School  Dist.,  129  Iowa, 
441;  McCrea  v.  Roberts,  89  Md.  238; 
Provident  Sav.  Life  Assur.  Soc.  v. 
Cutting,  181  Mass.  261;  Fisher  v. 
Wayne  Circuit  Judge,  128  Mich.  543; 
Hartwig  v.  Manist^  134  Mich.  615; 
Fletcher  v.  Alpena  Circuit  Judge,  136 
Mich.  511;  State  v.  Bersch,  83  Mo. 
App.  657;  State  v.  Walker,  85  Mo. 
App.  247;  State  ».  Stull  (Neb.),  96 
N.  W.  Rep.  121;  State  v,  Scott,  60 
Neb.  98;  State  v.  Lincobi,  68  Neb. 
597;  Bayonne  v.  North  Arlington 
(N.  J.  Eq.),  75  Atl.  Rep.  558;  People 
V,  Maher,  141  N.  Y.  330;  People  v, 
Matthies,  179  N.  Y.  242;  People  v, 
Morrison,  54  N.  Y.  App.  Div.  262, 
aflf'd  165  N.  Y.  644;  Donovan  v.  Can- 
tor, 89  N.  Y.  App.  Div.  50;  People  v. 
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Hamilton,  98  N.  Y.  App.  Uiy 
DiD  V.  Wheeler,  100  N.  Y.  App. 
155;  Friel  v.  McAdoo,  101  N.  Y. 
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The  general  rule  is  this:  If  the  inferior  tribunal,  corporate  body, 
or  public  agent  or  officer  has  a  discretion,  and  acts  and  exercises  it, 
this  discretion  cannot  be  controlled  by  mandanms.^  But  if  the 
inferior  tribunal,  body,  officers,  or  agents  refuse  to  act  in  cases 
where  the  law  requires  them  to  act,  and  the  party  has  no  other 
legal  remedy,  and  where,  in  justice,  there  ought  to  be  one,  a  Tnandor 
mus  will  lie  to  set  them  in  motion,  to  compel  action;  and,  in  proper 
cases,  the  court  will  settle  the  legal  principles  which  should  govern, 
but  without  controlling  the  discretion  of  the  subordinate  jurisdic- 
tion, body,  or  officer.* 

Hamilton,  98  N.  Y.  App.  Div.  59;  141;  Carolina,  C.  &  O.  R.  Co. ».  Scott 

Div.  County,  109  Va.  34. 
App.        *  Kennedy  v,  Washington,  3  Cranch 


Div.  155;  State  ».  Curler,  26  Nev.  347;  C.  C.  (U.  S.)  595;  Kimberlin  v,  Com- 
Patteraon  v,  Cecil  Tp.  School  Direct-  mission,  104  Fed.  Rep.  653:  Minne- 
ors.  24  Pa.  Co.  Ct.  R.  574:  State  v.  sota  Moline  Plow  Co.  v.  Dowagiac 
Columbus  Board  of  Public  Service,  81  Mfg.  Co.,  126  Fed.  Rep.  746;  Hudmon 
Ohio  St.  218;  90  N.E.  Rep.389;  State  v.  Slaughter,  70  Ala.  546;  Huey  v. 
V.  Pawtucket,  18  R.  I.  350;  Famham  v.  Waldrop,  141  Ala.  318;  Magee  v,  Calsr 
Colman,  19  S.  Dak.  343;  Lewright  v,  veras  County,  10  Cal.  376;  People  ». 
Bell.  94  Tex.  556;  Miles  v.  WeUs,  22  Vanhom,  20  Colo.  App.  215;  State  v. 
Utan,  55;  Marcum  v,  Lincoln,  L.,  M.  Wilmington,  3  Harring.  (Del.)  294; 
&  W.  Counties,  42  W.  Va.  263;  Rob-  State  w.  Reevw.  44  Fla.  179;  State  v. 
erts  V.  Paul,  50  W.  Va.  528;  State  v.  Richards,  50  Fia.  284;  People  v.  Cass 
Wilson,  121  Wis.  523.  Coimty,  77  111.  438;  People  v.  La  Salle 

Where  an  act  requires  the  exercise  County,  84  HI.  303;  People  v.  Chytraus, 
of  the  iudgment  of  an  officer  marukh'  183  111.  190;  Michigan  City  v.  Roberts, 
mtts  will  not  lie.  McGann  v,  Harris,  34  Ind.  471;  Madison  v.  Smith,  83  Ind. 
114  HI.  App.  3^  Sansom  v.  Mercer,  502;  State  v.  Robinson,  *1  Kan.  188, 
68  Tex.  448.  Where  a  discretion  is  220;  McKean  v,  Louisville,  18  B.  Mon. 
abused,  and  made  to  work  injustice,  it  (Ky.)  9;  State  v.  St.  Paul,  113  La.  1066; 
may  be  controlled  by  mandamiui.  Rice  B.  &  F.  Mach.  A  I.  Co.  v,  Worces- 
Keogh  V.  Wihnington,  4  Del.  Ch.  491;  ter,  130  Mass.  575;  Boyd  v,  Detroit 
Glencoe  v.  People,  78  111.  382;  People  Board  of  Health,  140  Mich.  306;  Stete 
V,  Cook  County,  176  111.  576:  Van  ».  Ames,  31  Minn.  440;  Mau  v.  Liddle, 
Dom  V.  Anderson,  219  HI.  32;  Jury  v.  15  Nev.  271;  Ahrens  v.  Fiedler,  43 
Adams,  81  Kan.  207;  Douglas  v.  N.  J.  L.  400;  Nelson,  In  re,  1  Cow. 
McLean,  25  Pa.  Super.  Ct.  9.  See  (N.  Y.)  417;  Baily,  In  re.  2  Cow.  (N. 
Gouhenour  v.  Anderson,  35  Tex.  Civ.  Y.)  479;  Gourley  ».  Allen,  5  Cow. 
App.  569.  (N.  Y.)  644;  Elkins  v.  Atheam,  2  Denio 

1  Kimberlin  v.  Commission,  104  (N.  Y.)  191;  Pecmle  v.  Dutchess 
Fed.  Rep.  653;  Riverside  County  v.  County,  1  Hill  (N.  Y.)  60;  People  v. 
San  Bernardino  County,  134  Cal.  517;  New  York,  1  Hill  (N.  Y.)  362;  Peoplfe 
Keefe  Mfg.  &  Inv.  Co.  v.  School  Dist.,  v.  Albany  County,  12  Johns.  (N.  Y.) 
No.  1,  33  Colo.  513;  Cook  County  v.  414;  Hull  v.  Oneida  County,  19  Johns. 
People,  78  Dl.  App.  586;  Reddick  v.  (N.  Y.)  259;  People  ».  Dutehess  &  C. 
People,  82  III.  App.  85;  Chicago  R.  Co.,  58  N.  Y.  152; /n  re  Troy  Press 
V.  People,  114  HI.  App.  145;  Trustees  of  Co.,  94  N.  Y.  App.  Div.  514,  aS'd  179 
Firemen's  Pension  Fund  v.  McCrory,  N.  Y.  529;  Cherokee  County  Board  of 
132  Ky.  89;  116S.W.  Rep.  326;  Alex-  Education  v.  Cherokee  County,  150 
ander».Mo8s  (Ky.),89S.W.  Rep.  118;  N.  Car.  116;  Turner,  In  re,  5  Ohio, 
Gross  V.Baltimore,  111  Md.  543;  75Atl.  542.  543,  per  LanejJ.]  Conmionwealth 
Rep.  346;  Friel  v.  McAdoo,  181  N.  Y.  v.  Park,  9  Phila.  (Pa.)  481;  Common- 
558;  Bayonne  v.  North  Arlington  wealth  v,  Henrv,  49  Pa.  530;  Dechert 
(N.  J.  Eq.),  75  Atl.  Rep.  558;  Sycamore  v.  Conmionwealth,  113  Pa.  229;  Com- 
Board  or  Education  v.  State,  80  Ohio  monwealth  v.  Doylestown  Sup'rs.  16 
St  133;  Brown  v.  Ansel,  82  S.  Car.  Pa.  Co.  Ct.  R.  161;  Carolina,  C.  &  O. 


Digitized  by  V:rOOQlC 


2658                                  MT7NICIPAL  CORPORATIONS  §  1490 

§1490(833).      Same   Subject;  Maadamus  to  Federal  Officer.— 

Thus  a  mandamus  w3l,  in  cases  to  which  the  writ  is  adapted,  be 

R.  Co.  V.  Scott  County,  109  Va.  34;  in  the  words  of  the  act,  "to  make  such 
State  V.  Chittenden,  112  Wis.  569;  alterations,"  &c.;  but  the  nature  of 
Giles's  Case,  2  Stra.  ^1;  Rex  v.  Not-  the  alterations  could  not  be  specified, 
tingham  Jus.,  Saver,  217.  The  actions  as  this  was  a  matter  committed  by 
of  a  justice  of  the  peace  presiding  in  Parliament  to  the  judgment  and  di»- 
eminent  domain  proceedings  may  be  cretion  of  the  directors  of  the  company, 
controlled  by  mandamus.  Sullivan  v.  The  rule  is  further  illustrated  m 
Yazoo  &  M.  V.  R.  Co.,  85  Miss.  649.  two  cases  in  Massachusetts,  being 
The  writ  of  mandaimts  lies  to  com-  applications  for  mandamua  to  compel 
pel  a  public  officer  to  perform  a  dutv  a  mayor  to  sign  licenses,  which  had 
concerning  which  he  is  vested  with  been  granted  by  the  board  of  alder- 
no  discretionary  power,  and  which  is  men.  In  Braconier  v.  Packard,  136 
either  imposed  on  him  by  some  express  Mass.  50,  the  writ  was  awarded  be- 
enactment,  or  necessarily  results  from  cause,  under  the  statute  in  force,  the 
the  office  which  he  holds.  Farmers'  sipping  of  the  license  was  a  merely 
Nat.  Bank  of  Hudson  v.  Jones,  105  ministerial  duty.  So  also  in  Bankers 
Fed.  Rep.  459;_Pond  v.  Parrott,  42  IJfe  Ins.  Co.  v.  Howland,  73  Vt.  1;  and 
Conn.  '      "                    '     '  ^       .   «  .         ^.      .       .    _^ 

lU.  32, 
barger 

Chesney   v.    Batman,    121    Ky.   303;  cause  the  particular  statute  conferred 

State  V.  Lockett,   52  La.   An.   1620;  upon  the  mayor  a  separate  responsi- 

Bostock  V,  Sams,  95  Md.  400;  State  v.  bility  and  discretion  as  to  signing  the 

Adams,  161  Mo.  349;  Goodell  v.  Wood-  license.     Similarly     in    Armstrong  v. 

bury,  71  N.  H.  378;  Bierman  v,  Sey-  Murphy,  65  N.  Y.  App.  Div.  123.  Also 

mour,  66  N.  J.  L.  122;  Jones  v.  Gut-  People  v,  Scully,  23  N.  Y.  Misc.  732, 

tenberg,  66  N.  J.  L.  659;  Warmolts  v.  and  Hart  v.  Folsom,  70  N.  H.  213. 

Keegan,  69  N.  J.  L.  186;  In  re  Troy  See  State ».  Prendergast,  8  Ohio  Cir,  Ct. 

Press  Co.,  94  N.  Y.  App.  Div.  514;  R.  401;  and  Williams  v.  State  Board, 

People  V.  Page,  105  N.  Y.  App.  Div.  93  Tenn.  619. 

212;  People  v.  Brush,  110  N.  T.  App.  So  in  lUirwia.  State  Board  v.  Peo- 
Div.  720;  Davis  v.  Patterson,  12  Pa.  pie,  93  HI.  App.  436,  it  was  held  that 
Super.  Ct.  479;  Newton  v.  Leal  (Tex.  the  granting  of  a  license  was  discre- 
Civ.  App.),  56  8.  W.  Rep.  209,  A  writ  tionary.  Likewise  State  v.  Coleman, 
of  mandamiis  will  not  be  issued  against  64  Ohio  St.  377.  But  in  Amperse  v. 
a  pubUc  officer  to  compel  the  perform-  Kalamazoo,  59  Mich.  78,  a  mandamus 
ance  by  him  of  acts  which  do  not  was  awarded  to  compel  a  common 
come  within  his  official  duties.  Holtz-  council  to  approve  a  lifuor  dealer's 
claw  V.  Riley,  113  Ga.  1023.  A  manr  bond,  though  by  statute  it  had  power 
damns  will  not  issue  to  compel  a  pub-  to  determine  upon  its  sufficiency,  hold- 
lie  officer  to  perform  a  ministerial  ins  that  it  must,  without  unnecessary 
duty,  when  the  evidence  shows  that  delay,  either  approve  the  bond  or  give 
his  ability  to  do  so  depends  on  the  co-  its  reasons  for  not  doing  so.  See 
operative  action  of  a  third  person  who  Hawkins  v,  Litchfield,  120  Mich.  390. 
is  not  before  the  court.  State  v.  Where,  however,  there  was  nothing  to 
Cavanac,  30  La.  An.  237;  ante,  §  274;  show  that  the  refusal  to  approve  the 
post,  §  1526,  note.  The  principle  in  bond  was  capricious  or  to  rebut  the 
the  text  is  well  illustrated  by  the  case  presumption  that  all  questions  had 
of  King  V,  Bristol  Dock  Co.,  6  B.  &  C.  Been  fairly  passed  upon,  mandamta 
181.  in  which  the  dock  company  was  was  refused.  Parker  v,  Portland,  54 
autnorized  by  Parliament  to  make  a  Mich.  308;  Divine  v.  Lakeview,  121 
floating  harbor  in  the  city,  and  required  Mich.  433;  Bailey  v.  Van  Buren  Cir- 
"to  make  such  alterations  and  amend-  cuit  Judge,  128  Mich.  627.  The  coun- 
ments  in  the  sewers  of  said  city  as  dl's  approval  of  the  bond  of  a  city 
might  or  should  be  necessary  in  oonse-  attorney  being  a  purely  ministerial  act, 
quence  of  the  floating  of  said  harbor,"  mandamus  to  compel  its  approval  is  a 
and  it  was  decided  that  the  directors  proper  remedy.  Speed  v.  Detroit.  97 
might  by  mandamus  be  commanded,  Mich.  198;  Metropolitan  Life  Ins.  Co.  v. 
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issued  by  the  proper  Federal  court  to  an  officer  of  the  Federal  gov- 
emmenty  commanding  him  to  do  a  mere  ministerial  act,  but  not  one 
which  involves  the  exercise  of  judgment  and  discretion.^ 

§  1491  (834).  Same  Subject;  Writ  to  PubUc  Officera  of  a  State. 
—  So  where  there  is  a  duty  purely  ministerial,  and  not  diecretionary, 
devolved  by  law  upon  the  public  officers  of  a  State,  and  the  refusal 
or  neglect  to  perform  the  duty  affects  a  specific  legal  right,  the  per- 
son thereby  injured  may  have  a  mandamus.  This  doctrine,  imder 
the  conditions  just  stated,  has  been  very  generally  considered  to  be 
applicable  to  the  executive  head  of  the  State;  but  if  so,  it  should 
obviously  be  limited  to  cases  where  the  right  of  the  relator  is  plain 
and  the  duty  of  the  executive  clearly  ministerial,  and  not  discre- 
tionary. The  leading  cases  on  this  subject  are  referred  to  in  the 
note.* 

Darenkamp  (Ky.),  66  S.  W.  Rep.  (U.  S.)  563;  De  Groot,  In  re,  6  WaD. 
1125.  (U.  S.)  497;  SecretMy  of  Int.  v,  Mo- 

Mandamus  held  not  to  lie  to  enforce  Garrahan,  9  Wall.  (U.  S.)  298,  312; 
the  award  of  a  contract  to  the  lowest  Carrick  v.  Lamar,  116  U.  S.  423;  Bay- 
bidder.  Stanley  Taylor  Co.  v.  Bosjrd  ard  v.  United  States,  127  U.  S.  246; 
of  Sup'rs,  135  Cal.  486;  Vincent  v.  Parker,  Re,  120  U.  S.  736;  Brown,  Re, 
Ellifl,  116  Iowa,  609;  Maryland  Pav.  116  U.  S.  401;  Newport  ».  Berry,  80 
Co.  V,  Mahool,  110  Md.  397;  State  w.  Ky.  354;  Seymour  v.  United  States, 
Lincohi,  68  Neb.  597;  State  v.  Colum-  2  App.  D.  C.  240;  United  States  v. 
bus  Board  of  Public  Service,  81  Ohio  ^^^t,  16  App.  D.  C.  463;  Allen  v. 
St.  218;  90  N.  E,  Rep.  389;  State  v.  United  States,  22  App.  D.  C.  271; 
Columbus,  9  Ohio  Dec.  336;  Akron  v.  Roberts  v.  Consaul,  214  App.  D.  C. 
France,  24  Ohio  Cir.  Ct.  R.  63;  State  651;  Roberts  v.  United  States,  176 
V.  Fond  du  Lac  Bd.  of  Ed.,  24  Wis.  U.  S.  221;  United  States  v.  Hitchcock, 
683;  State  v.  Com'rs  of  Printing,  18  190  U.  S.  316.  As  the  Secretary  of 
Ohio  St.  386;  Welsh  v.  Mahaska  Stale  is  the  confidential  political  agent 
County,  23  Iowa,  199;  People  ».  Con-  of  the  President  for  the  execution  of 
tracting  Board,  27  N.  Y.  378;  b.  c.  46  his  will  in  matters  committed  to  his 
Barb.  (N.  Y.)  254;  s.  c.  33  N.  Y.  382;  discretion  by  the  Constitution,  to 
Commonwealth  v,  Henry,  49  Pa.  St.  coerce  the  action  of  the  Secretary  is  to 
630;  People  ».  Brennan,  39  Barb.  (N.  attempt  the  coercion  of  the  President. 
Y.)  651;  Boren  v.  Darke  County,  21  United  States  v.  Hay,  20  App.  D.  C. 
Ohio  St.  311;  State  v.  Barlow,  48  Mo.  676.  Mandamus  will  not  be  granted 
17;  Dean  v.  Borchsenius,  30  Wis.  236;  to  reverse  the  determination  of  the 
People  V.  Campbell,  72  N.  Y.  496;  postmaster  general  prohibiting  the  cir- 
Kel^  V,  Chicago,  62  111.  279.  But  culation  of  a  newspaper  through  the 
compare  States.  Louisiana  State  Boaixl  mails  as  unmailable  matter.  In  re 
of  Agriculture,  122  La.  677.  As  to  Coleman,  131  Fed.  Rep.  151. 
rights  of  lowest  bidder,  ante,  chap,  xviii.  A  State  ooiut  cannot  issue  a  man- 
§§  801-812.  Index  —  Lowest  Bidder,  damns  to  an  officer  of  the  United 
1  Kendall  v.  United  States.  12  Pet.  States.  McClung  v.  Sillunan,  6  Wheat. 
(U.  S.)  624;  Decatur  v.  Paulding  (to   (U.  S.)  598. 

compel  defendant  to  pay  pension),  14  '  United  States  &.  Hitchcock,  190 
Pet.  (U.  S.)  497;  Reeside  v.  Walker,  11  U.  S.  316;  State  v,  Jelks,  138  Ala.  115; 
How.  (U.  S.)  272;  United  States  v.  Orman  v.  People,  18  Colo.  App.  302; 
Guthrie,  17  How.  CU.  S.)  284;  United  State  v,  Upson,  79  Conn.  154;  People 
States  V,  Seaman,  17  How.  225:  Bra^  ».  Van  Cleave,  183  HI.  330;  Tray- 
shear  V.  Mason,  6  How.  (U.  8.)  97;  nor  w.  Beckham,  116  Ky.  13;  State  v. 
United  States  v.  Land  Com'rs,  6  Wall,  Smith;  23  Mont.  44;  State  v.  Savage, 


Digitized  by  V:rOOQlC 


2660  MUNICIPAL  CORPORATIONS  §  1492 

§  1492  (835).  Official  Diacretion  not  controllable  by  Mandamna. 
—  On  the  principle  that  official  discretion  cannot  be  judicially  inter' 
fered  vrvth  by  mandamiis,  this  writ  will  not  lie  to  control  the  discre- 
tion of  conunissioners  to  determine  the  site  for  a  county  seat,  they 

64  Neb.  684:  People  v.  Roeendale,  142  one  of  his  statutory  duties  as  oom- 
N.  Y.  670;  State  v.  Nash.  66  Ohio  St.  mander-in-chief.  In  Tennessee,  it  has 
6122State  v.  Brooks,  14  Wyo.  3d3.  been  held  that  as  the  governor  oon- 
When  the  act  neglected  to  be  done  stitutes  one  of  the  co-ordinate  depart- 
b^  the  governor  of  a  State  is  purely  ments  of  the  government,  he  cannot 
ministerial,  not  discretionarv,  and  af-  be  compelled  by  mandamua  to  perform 
fects  a  specific  private  right,  a  man-  any  act  which  devolves  on  nim  as 
damus  may  issue.  State  v.  Chase,  5  governor.  State  v.  Frazier,  114  Tenn. 
Ohio  St.  528.  Thus  the  governor  will  516.  In  New  York  it  has  been  held 
by  mandamus,  be  compelled,  in  a  that  mandamus  cannot  issue  to  corn- 
proper  case,  to  issue  commission  to  an  pel  the  gjovemor  to  do  an  act  either 
officer  presenting  legal  evidence  of  his  purely  ministerial  or  otherwise.  Peo- 
election.  State  v,  Moffit,  5  Ohio  St.  pie  v.  Morton,  156  N.  Y.  136. 
356,  358,  362,  ver  Hitchcock,  J.;  State  Mandamus  lies  against  the  auditor 
V.  Chase,  5  Ohio  St.  528.  Contiu,  of  Stale  or  comptroller  of  public  ao- 
Hawkins  v.  Conwi^,  1  Ark.  570;  State  counts,  where  the  right  of  the  plaintiff 
V.  Price,  25  N.  J.  L.  331,  in  which  the  is  clear  and  no  other  remedy  is  pro- 
right  to  issue  a  mandamus  to  the  gov-  vided,  and  the  duty  is  not  discretion- 
emor  in  any  case,  is  denied.  People  v.  ary.  Nichols  v.  Crabbe,  4  Stew.  &  P. 
Governor,  29  Mich.  320,  where  the  (Ala.)  154;  Danley  v.  Whiteley,  14 
subject  is  elaborately  considered  and  Ark.  687;  Jobe  v.  Caldwell  (Ark.), 
the  conflictii^g  cases  cited  by  Cooley,  J.;  125  S.  W.  Rep.  423;  Fowler  v.  Pierce, 
he  draws  a  distinction  between  the  2  Cal.   165;   Towle  v.  State,  3  Fla. 

governor  and  the  heads  of  executive  202;  Divine  v,  Harvie,  7  T.  B. 
epartments.  Selma  &  G.  R.  Co.,  In  Mon.  (Ky.)  440:  State  v.  Graham,  24 
re.  46  Ala.  230;  P^ple  v,  Bissell,  19  La.  An.  429;  State  v.  Anderson,  52 
111.  229;  State  v.  Warmoth,  22  La.  N.  J.  L.  150.  To  Stale  treasurer. 
An.  1;  Rice  v,  Austin,  19  Minn.  103;  State  v.  Dubuclet.  24  La.  An.  16. 
State  V.  Dike,  20  Minn.  363.  Contra.  State  v.  Dike,  20  Minn.  363. 

It  has  been  elsewhere  held  that  the  The  filing  of  the  declaration  and  state- 
govemor  or  executive  ojficers  of  a  State  ment  on  reincorporation  of  a  frater- 
mav,  by  means  of  this  writ,  be  com-  nal  beneficiary  society  is  a  ministerial 
pelleid  to  perform  a  mere  ministerial  duty  of  the  superintendent  of  insui^ 
duty^  or  act  m  which  individuals  have  ance  and  mav  be  compelled  bv  Hum- 
an interest.  Board  of  Liquidation  of  damus.  People  v.  Payn,  28  N.  Y.  Misc. 
La.  V.  McComb,  92  U.  S.  531:  Nichols  275. 

V.  C^bbe,  4  Stew.  &  P.  (Ala.)  154:  In  Texas  mandamus  may  issue  to 
Tennessee  &  C.  R.  Co.  v.  Moore,  3o  the  State  comptroller  or  to  the  head 
Ala.  371;  Middleton  v.  Low,  30  Cal.  of  any  other  department  of  the  State 
596;  Harpending  v.  Haight,  39  Cal.  »)vemment,  except  the  governor. 
189;  State  v.  Towns,  8  Ga.  360;  Biddle  Jemigan  v.  Flnley,  90  Tex.  205.  Manr 
V.  Willard,  10  Ind.  63;  State  v.  Kirk-  damus  granted  to  compel  issuance  of  a 
wood,  14  Iowa  162;  Bryan  v.  Cattell,  county  warrant  by  the  auditor  for  a 
15  Iowa,  538;  State  v.  Wrotnowski,  17  claim  allowed  by  county  conunis- 
La.  An.  156;  State  v.  Mason,  43  La.  sioners,  the  duty  bdng  ministerial 
An.  590;  Magruder  v.  Swann,  25  Md.  and  no  other  adequate  remedy  being 
173;  Chamberlain  v.  Sibley,  4  Minn,  provided.  American  Bridge  Co.  v. 
309;  Pacific  R.  Co.  v.  Price,  23  Mo.  Wheeler,  35  Wash.  40.  The  action  of 
353;  Gotten  v.  Ellis,  7  Jones  L.  (N.  land  commissioners  on  an  application 
Car.)  545;  Norris  v.  Cross  (Okla.),  105  to  direct  the  repasrment  of  f>urcha8e 
Pac.  Rep.  1000;  State  v.  Dahl,  6  N.  money  where  title  has  failed  is  judicial. 
Dak.  81;  Commonwealth  v.  Griest,  and  repayment  will  not  be  directed 
196  Pa.  396.  In  Maurin  v.  Smith,  8  by  mandamus.  Harris  v.  Land  Office 
R.  I.  192,  mandamus  was  held  not  to  Com'rs,  149  N.  Y.  26. 
lie  to  compel  the  governor  to  perform 
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having  been  directed  to  locate  it  as  near  the  centre  of  the  county  as 
a  suitable  location  could  be  obtained,  and  having  made  a  selection, 
although  it  was  admitted  that  it  would  be  granted  to  compel  them 
to  act.*  So  where  the  statute  vests  the  county  commissioners  with 
the  power  to  determine  when  a  court  house  and  jail  shall  he  erected 
by  the  county,  mandamus  will  not  lie  to  compel  them  to  erect  those 
buildings,  or,  if  the  contract  has  been  let,  to  proceed  with  the  erec- 
tion thereof.^  But  if  a  county  board  neglecting  a  plain  statute  duty 
fails  to  provide  any  kind  of  a  jail,  and  the  finances  of  the  county 
justify  the  construction  thereof,  the  board  may  be  compelled  by 
mandamus  to  build  or  provide  one,  but  the  court  cannot  control 
the  discretion  of  the  board  as  to  the  kind  of  jail.' 


§  1493  (836).  Same  Subject.  —  So  where  the  building  of  bridges, 
or  the  mxiking  of  heal  impraoemerUs,  is  a  discretionary  power  en- 
trusted to  public  or  municipal  corporations,  and  the  proper  author- 
ities thereof  have,  in  good  faith,  decided  according  to  their  judg- 
ment, mandamus  will  not  be  issued  to  compel  them  to  a  different 
course.*    But  a  provision  in  a  municipal  charter  that  the  council 


1  State  V.  Bonner,  Busbee  L.  (N. 
Car.)  257.  As  to  county  seat  elec- 
tions, and  the  remedy  for  frauds 
therein,  by  mandamtia  and  in  equity, 
see  People  v,  Wiant,  48  HI.  263.  See 
also  People  v.  Salomon,  51  HI.  37,  39. 
Mandamus  will  not  be  granted  to  com- 
pel the  secretary  of  State  to  file  arti- 
cles of  incorporation  which  are  not 
entitled  under  the  law  to  be  filed. 
State  V.  Nichols,  40  Wash.  437. 

*  Black,  In  re,  1  Ohio  St.  30;  poet, 
i  1527.  note.  See  State  ».  Chester  Tp., 
25  Ohio  Cir.  Ct.  R.  424. 

»  People  V,  La  Salle  County,  84  111. 
303.  See  as  to  discretionary  powers, 
Hull  V.  Oneida  County,  19  Johns.  259; 
People  V.  Albany  County,  12  Johns. 
(N.  Y.)  414;  People  v.  Superior  Court, 
5  Wend.  (N.  Y.)  114;  Gk>urley  v.  Allen, 
5  Cow.  (N.  Y.)  644;  King  v,  Bristol 
Dock  Co.,  6  Bam.  &  C.  181.  See 
Jacobs  V.  San  Francisco,  100  Cal.  121. 
Mandamus  held  not  to  lie  to  compel 
street  cleaning  commissioner  to  remove 
ashes  from  a  department  store,  his 
refusal  to  do  involving  the  exerdse  of 
discretion.  People  v,  Woodbury,  88 
N.  Y.  App.  Div.  443. 

«  Patterson  v,  Taylor,  98  Ga.  646; 
Michi^Eui  City  v,  Roberts,  34  Ind.  471; 
State  V.  Jefferson  Par.  Pol.  Jury,  22 
La.  An.  611;  Attorney-General  v,  Kal- 


kaska &  Antrim  Counties,  120  Mich. 
357;  Oxby  v.  Kalkaska  &  Antrim 
Coimties,  124  Mich.  463;  Kingsley  v. 
Nylan,  136  Mich.  535;  State  w.  Tliomafl, 
183  NIo.  220;  State  v.  Essex  County, 
23  N.  J.  L.  214;  People  &.  Queen's 
County,  142  N.  Y.  271 ;  People  v,  Clark, 
40  N.  Y.  App.  Div.  214;  People  v. 
Early,  106  N.  Y.  App.  Div.  269;  Glenn 
V.  Moore  County,  139  N.  Car.  412; 
State  V.  Wayne  County,  108  Tenn. 
259;  Howe  v.  Rose,  35  Tex.  Civ.  App. 
328;  Broaddus  v.  Essex  County,  99 
Va.  370;  post,  chap,  xxxii. 

The  jud^ent  and  discretion  of 
town  supervisors  as  to  the  necessity 
of  bridges  and  repairs  thereon  cannot 
be  controlled  by  mandamus  when  the 
statute  makes  them  the  judges  of  the 
necessity.  State  v.  Mount  Pleasant, 
16  Wis.  613;  State  v.  Ahnapee,  99  Wis. 
322.  But  the  duty  to  repair  and  re- 
build bridges  may,  when  it  is  not  dis- 
cretionary and  is  clear,  be  enforced  by 
mandamus.  Treat  v.  Middletown,  8 
Conn.  243;  Ottawa  v.  People,  48  HI. 
233;  Elmira  H'way  Com'rs  v.  Osceola 
H'way  Com'rs,  74  HI.  App.  185;  Leslie 
County  V.  Wooton,  115  Ky.  850; 
Pumphrey  v.  Baltimore.  47  Md.  145; 
Dutton  V.  State,  42  Neb.  804;  People 
V.  Dutchess  County,  58  N.  Y.  152: 
People  V.   Dutchess  County,   1   Hill 
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shall  ''cause  the  streets  to  he  kept  in  repair**  has  been  held  not  to 
confer  a  discretionary  power,  but  to  enjoin  a  duty,  the  performance 
of  which  may  in  cases  to  which  the  writ  is  adapted  be  compelled  by 
mandamus.^  The  performance  of  this  duty  is  sometimes  enforced 
by  indictment,  but  more  frequently  by  the  indirect  means  of  a 
private  action  for  damages.^ 

§  1494  (837).  InstanceB  miutrating  Use  and  Application  of  the 
Writ.  —  In  a  well  considered  case,  a  statute  after  authorizing  the 
city  of  Boston,  for  the  purpose  of  abating  a  public  nuisance,  to 


(N.  Y.),  50;  Howe  ».  Crawford  County, 
47  Pa.  361;  Brander  v.  Chesterfield,  5 
Call  (Va.),  548:  Queen  v.  Haldimond 
County,  7  Up.  C5an.  L.  J.  266;  Augusta 
Tp.  Municipality,  In  jie,  12  Up.  Can. 
Q.  B.  522. 

County  commissioners  were,  by 
statute,  "authorized"  annually,  at 
their  June  session,  to  leyy  a  tax  "for 
the  construction  and  maintenance  of 
a  free  turnpike  road  through  their 
county."  It  was  held  that  it  "au- 
thorized," but  did  not  require,  the 
leyy  of  the  tax,  and,  no  private  rights 
having  intervened,  a  mandamus  to 
levy  me  tax  was  refused.  RoUersville 
Tump.  R.  Com'rs  v.  Sandusky  County, 
1  Ohio  St.  149,  approving  and  distin- 
guishing New  York  v.  Furze,  3  Ilill 
(N.  Y.),  612.  In  England  it  has  been 
held  that  mandamus  will  not  be  issued 
to  determine  which  of  two  parishes  is 
liable  to  repair  a  road,  under  local 
acts.  Regina  v.  Oxford  &  W.  Tump. 
Roads,  12  A.  &  E.  427.  See  Rex  f^. 
Llandilo  Dist.,  2  T.  R.  232.  Munici- 
pal duties  as  to  ferries  may  be  en- 
forced by  mandamus,    AnUf  §  275. 

*  Hammar  w.  Covington,  3  Met. 
(Ky.)  494;  Uniontown  Bor.  v.  Com- 
monwealth, 34  Pa.  St.  293;  State  v. 
Orange,  31  N.  J.  L.  131.  The  fore- 
going cases  approved  and  followed  in 
People  V.  Bloomington,  63  HI.  207, 
where  express  power  to  keep  streets 
in  repair  and  to  prohibit  obstmctions 
was  held  to  im}X)se  the  duty;  and  the 
court,  at  the  instance  of  a  private 
relator,  granted  a  mandamus  to  com- 
pel the  city  to  remove  specified  ob- 
structions in  the  street.  It  was  held 
in  lUinois  to  be  no  objection  to  main- 
taining a  mandamus  to  compel  high- 
way commissioners  to  remove  specified 
obstmctions  in  the  highway^  that  there 
was  a  statutory  remedy  by  mdictment, 
as  under  the  legislation  of  that  State 


the  remedy  by  mandamus  is  not  affected 
by  the  existence  of  another  legal  rem« 
edy.  People  v.  Highway  Com'rs  (111.), 
22  N.  E.  Rep.  596.  Distinguished, 
Michigan  City  v.  Roberts,  34  Ind.  471; 
Indianapolis  &  Cine.  R.  Co.  v.  State, 
37  Ind.  489;  anU^  chapter  on  Streets, 

LI  157,  note.    See  also  Owen  v.  More- 
id,  132  Mich.  477. 

In  People  v.  Stover,  138  N.  Y.  App. 
Div.  237,  the  relator  asked  for  a  per- 
emptory writ  of  mandamus  direct- 
ing the  commissioners  of  parks,  in 
whom  by  statute  was  vested  the  con- 
trol of  Riverside  Drive,  to  remove 
certain  buildings  which  encroached 
upon  Riverside  Drive  from  three  to 
four  feet.  The  relator  was  the  owner 
of  adjoining  property  and  claimed  that 
the  encroadhments  prevented  the  public 
from  using  the  sidewalk,  obstructed 
public  travel,  seriously  injured  the 
relator's  property,  and  mterfered  with 
the  relator's  easements  of  lieht,  air  and 
access.  The  court  held  &at,  as  no 
questions  of  fact  were  raised  by  the  an- 
swering affidavit,  and  the  relator  had 
established  a  clear  legal  right,  the 
relator  was  entitled  to  peremptory 
mandamus.  This  decision  Is  the  sequd 
to  Ackerman  v,  Tme,  175  N.  Y.  353, 
rev'g  71  N.*  Y.  App.  Div.  143,  cited  anU, 
{§  1132,  1176,  1182. 

Mandamus  is  the  proper  remedy  to 
compel  the  commissioners  of  highways 
of  adjoining  towns  to  rebuild  a  bridge 
on  a  town-line  road  established  by 
the  joint  action  of  both  towns.  Bige- 
low  V.  Brooks,  119  Mich.  208. 

*  See  post,  chap,  xxxi.;  also  chap, 
xxxii. ,  as  to  liability  for  defective  streets. 
Post,  §§  1599,  1600.  CUy  sdieitor  held 
to  have  discretionary  powers  in  the  re- 
trial of  condemnation  proceedings 
which  cannot  be  controlled  by  mandch 
mus.  Gross  v.  Baltimore,  111  Md.  643; 
75  AU.  Rep.  346. 
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raise  the  grade  of  lands  in  a  particular  district  and  to  assess  the 
expense  thereof  upon  the  owners  of  the  lands,  enacted  that  any 
person  entitled  to  any  estate  in  such  land,  and  dissatisfied  with  the 
assessment,  might  give  notice  to  the  city  council,  and  thereupon 
the  city  shall  take  his  land,  the  title  by  the  statute  vesting  abso- 
lutely in  the  city,  and  within  sixty  days  thereafter  file  in  the  registry 
of  deeds  a  description  thereof,  together  with  a  statement  that  it 
was  taken  under  the  statute,  which  description  and  statement  should 
be  signed  by  the  mayor,  and  the  title  to  the  land  so  taken  should 
vest  in  the  city.  The  owner  of  an  estate  in  such  land,  being  dis- 
satisfied with  the  assessment,  gave  notice  accordingly,  and  offered 
to  surrender  his  estate  to  the  city.  The  dty  council  neglected  to 
take  it,  but  instead  it  passed  an  order  vacating  the  assessment. 
The  owner  applied  for  a  writ  of  mandamus  to  the  dty  coimdl  and 
to  the  mayor,  both  of  whom  in  their  answers  relied  on  the  order 
vacating  the  assessment.  It  was  held  that,  as  soon  as  the  assess- 
ment was  made,  the  owner  had  the  right  under  the  statute  to  siu*- 
render  his  estate,  and  the  city  council  could  not  afterwards  vacate 
the  assessment;  and  that  the  mandamus  should  issue,  not  only  to 
the  city  council  to  take  the  land,  but  also  to  the  mayor  to  sign  the 
description  and  statement,  although  he  could  not  do  so,  or  be  in 
default  for  not  doing  so,  until  the  city  council  had  passed  an  order 
taking  the  land,  and  although  he  might  by  the  terms  of  the  statute 
sign  the  description  and  statement  at  any  time  within  sixty  days 
after  the  taking,* 

The  performance  of  the  duty  enjoined  by  statute  upon  a  munici- 
pal corporation  to  nm  a  ferry  as  a  toll  ferry  may  be  compelled  by 
mandamus  although  the  city  council  may  have  a  discretionary 
power  to  fix  the  rates  of  toU,^ 

§  1495  (838).  Maadamiui  as  respects  Municipal  Elections  and 
Officers;  In  England.  —  In  a  previous  chapter  the  powers  of  munici- 
pal corporations  as  to  elections  and  officers  therein  have  been  con- 
sidered;' and  it  may  be  here  stated  as  a  general  proposition  that 
mxmdamus  is  ordinarily  the  appropriate  remedy  to  compel  them 
and  their  officers,  in  case  of  refusal  or  neglect,  to  perform  their 
duties  in  these  respects.^    In  England  the  writ  lies,  and  is  con- 

^  Hamsworth  v.  Boston,  121  Mafis.  ^  /&.;  Lamb  v.  Lynd,  44  Pa.  St. 
173.    See  cmtey  §S  1044,  1045,  1046.        396;  s.  c.  Brightly^B  Election  Cases, 

*  Attomey-Gimeral  v.  Boston,  123  624-631,  and  note  of  the  learned  editor; 
Mass.  460,  460;  anie,  §  275.  Demarest   v.  Wickham,  63  N.  Y.  320, 

*  An^,  chap,  zi.,  on  Municipal  Elec-  324;  Lewis  v,  Marshall  County,  16 
tioDs  and  Officers.  Kan.  102;  Glenooe  v.  People,  78  IlL 
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stantly  issued,  to  compel  the  corporation  to  elect  a  mayor  and 
other  corporate  officers  according  to  their  duty;  ^  but  if  the  office 
is  full  by  the  possession  of  an  officer  de  facto  under  color  of  rights  a 
mandamus  will  not,  as  hereafter  explained,  be  granted  to  proceed 
to  a  new  election  until  the  person  in  possession  has  been  ousted  upon 
proceedings  in  quo  warranto.^  "The  court/'  says  Mr.  WiUcock,' 
"will  grant  a  m^andamus  to  proceed  to  an  election  of  a  new  mayor, 
after  the  charter  day  has  passed  without  such  election,  where  the 
former  mayor  having  the  power  to  do  so  holds  over,  and  refuses  to 
convoke  an  assembly  *  for  that  purpose,  unless  the  charter  restrains 
the  right  of  electing  to  a  particular  time";  and  "it  will  be  granted 
for  the  election  of  bailiffs,  chamberlains,  coroners,  and  other  an- 
nual officers,  although  not  the  chief  officers  of  the  corporation/' 

§  1496  (839).  Same  Subject;  In  this  Oonntry.  —  So,  in  this 
country  it  has  been  decided  that  an  election  for  municipal  officers 
m4iy  be  held  after  the  charter  day,  and  that  a  mandamus  may  be 
granted  to  compel  the  proper  officers  to  give  notice  thereof.*    And 

382;  Carlson  v.  People,  118  111.  App.  Rex  v.  Scarborough,  2  Stra.  1180;  Rex 
592;  People  v.  Doe,  109  N.  Y.  App.  v.  Norwich,  1  B.  &  Ad.  310;  Angell  & 
Div.  670.     In  Kentucky,  mandamus  is  Ames.  §  700. 

the  proper  remedy  to  prevent  the  en-       ^  As  to  Ck>rporate  Assembly,  see 
tnr  upon  record  of  a  vote  upon  a  ante,  ch&p.  xiii' 
"local  option"  law,  if  the  act  is  im-       Where,  "by  the  charter,"  the  office 
constitutional.   Gayle  v,  Owen  County,  of  alderman  becomes  immediately  va- 
83  Ky.  61.  cant  by  his  election  and  acceptance 

^  Kex  V,  Cambridge,  4  Burr.  2008;  of  a  public  office,  he  is  neither  an  alder- 
Rex  V.  Tregony,  8  Mod.  Ill,  113:  Rex  man  de  facto  nor  de  jure,  and  is  the 
V.  Abington,  1  Ld.  Raym.  561;  Kex  v.  dut^  of  the  common  council  to  order  a 
St.  Martin,  1  T.  R.  148;  Rex  t;.  Liver-  special  election  to  fill  the  vacancy.  If 
pool,  1  Barnard.  83;  Rex  v,  Woodrow,  tne  officer  acts  as  alderman  the  remedy 

2  Term  R.  732;  Rex  v,  Scarborough,  2  is  not  by  quo  warranto,  but  by  mandor 
Stra.  1180;  Rex  t;.  Leyland,  3  M.  &  S.  mue  to  compel  the  ordering  of  a  special 
184;  Rex  v.  Thetford,  8  East^70;  Rex  election.  People  v.  Brooklyn,  77  N.  Y. 
V.  Norwich,  1  B.  &  Ad.  310:  Willc.  357,  603;  People  v.  Nostrand,  46  N.  Y.  375, 
pi.  45;  76.  361,  pi.  56;  Tapping  on  381;  Peoples.  Carrique.  2  Hill  (N.  Y.), 
Mandamus,  165:  Rex  v,  York,  4  T.  R.  93;  Lamb  v,  Lynd,  44  Fa.  336;  State  v. 
669;  Stephens's  Nisi  PHus,  2293-2295;  Rahway,  33  N.  J.  L.  110:  Fish  v. 
Rex  V.  \'mchester,  7  A.  &  E.  215;  Regina  Weatherwax,  2  Johns.  (N.  Y.)  217. 

V.  Pembroke  (corporation  of),  8  Dowl.        If  municipal  corporations  neglect  to 

P.  C.  302;  Regina  v.  Leeds,  7  A.  &  E.  hold  elections  as  empowered  by  the  re- 

963;  Grant  on  Corp.  204,  208,  213,  219.  medial  statute  of  2  Geo.  L.  chap,  iv., 

'  Rex  V.  Bankes,  3  Burr.  1454;  Rex  by  which  they  are  authorized  to  supply 

V.  Cambridge,  4  Burr.  2008,  2011;  Rex  the  vacant  offices  of  mayor,  they  may 

V,  Radford,  1  East,  80;  Rex  v.  Truro,  be  compelled  to  fill  them  "by  miOndamus, 

3  B.  &  A.  592;  Rex  v.  Derby,  7  A.  &  Rex  v.  Oxford,  Cas.  temp.  Hardw.  178; 
E.  419;  Reg.  ».  Hioms,  76.  960 ;  76.  Rex  v.  Cambridge,  4  Burr.  2008,  2011; 
966;  Rex  v,  Colchester,  2  T.  R.  259;  Willc.  360. 

i'nfra,  §§  1499-1503;  post,  §  1554.  See-  As  to  right  of  ofiicer  to  hM  over,  see 
tion  cited  and  approved;  People  v.  authorities  last  cited,  and  also  ontef 
Brooklyn,  77  N.  Y.  503.  chap.  xi.  §  409. 

>  TTiUc.  357,  pi.  45;  76.  361,  pi.  56;  '^People  ».  Fairbury,  61  Dl.  149: 
Rex  V.  Cambridge,  4  Buir.  2008,  2011;  State  v.  Young,  6  8.  Dek.  406;  s.  p. 
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the  writ  will  lie  in  the  name  of  the  State  on  the  relation  of  a  voter  to 
compel  the  municipal  council  to  hold  or  appoint  a  special  election, 
according  to  the  charter,  to  fill  a  vacancy  in  their  body,  when  this 
is  a  duty  enjoined  upon  them;  and  to  justify  the  writ  there  need 
not  be  a  positive  refusal;  unreasonable  delay,  manifesting  an  in- 
tention not  to  perform  the  duty,  is  sufficient.^  So  where  it  is  made 
by  charter  the  duty  of  the  select  and  conmion  coimdls  to  assemble 
in  joint  meeting  to  appoint  certain  corporate  officers,  not  elected  by 
the  people,  and  the  time  for  the  meeting  is  fixed  by  law  or  ordinance, 
it  is  not  discretionary  in  one  of  these  bodies  to  refuse  to  meet  with 
the  other,  and  if  it  does  so  refuse,  its  members  may  be  compelled 
by  mandamus} 

§  1497  (840).  To  canvass  Votes. —  Municipal  councils,  as  we  have 
before  seen,  are  often  invested  with  the  control  of  municipal  elec- 
tions, and  are  made  canvassers  and  jvdges  of  the  resvJU,  and  they  may 
be  compelled  to  perform  their  duties  in  this  respect  by  rrmndamus? 

State  V.  SmitlL  22  Minn.  218.  Cornell^  8.  c.  Brightly's  Election  Cases,  624, 
J.,  says:  "So  lar  as  relates  to  the  time  and  note.  Readf  J.,  concurred  because  * 
wnen  such  election  [for  city  assessors]  this  was  a  necessary  result  of  Kerr  v. 
should  be  made,  the  statute  is  direc-  Trego,  47  Pa.  St.  202;  s.  c.  Brightly 's 
tory .  The  city  coimcil  having  neglected  Election  Cases,  632,  where  he  dissented ; 
its  duty  at  the  proper  time  m>m  what-  ante,  chap.  xiu.  §  531.  Further,  as  to 
ever  cause,  the  obligation  still  rested  eorUested  election  cases,  Brightly's  Elec- 
upon  it  to  elect  at  the  earliest  oppor-  tion  Cases,  270,  455,  466,  656;  post, 
tunity."  Citinp  the  text.  Court  has  chap,  xxx.,  on  Quo  Warranto. 
discretion  to  issue  mandamits  com-  *  Ante,  chap.  ix.  §  200  et  seq.; 
pelling  the  election  officers  to  recan-  Lamb  v.  L3md,  Brigntiys  Election 
vass  the  votes.  People  v.  Way,  92  N.  Y.  Cases,  624,  630,  and  note;  s.  c.  44  Pa. 
App.  Div.  82.  Quo  warranto  refused  St.  336;  Morris  v.  Glovei^  121  Ga.  751; 
against  an  alderman  elected  on  a  Patton  v.  People,  63  111.  App.  617; 
wrong  day,  no  fraud  being  alleged.  Steams  v.  State,  23  Okla.  462;  100  Pac. 
State  V,  Tolan,  33  N.  J.  L.  195:  anU,  Rep.  909.  Mandamus  will  lie  to  oom- 
§  409  et  seq,;  Tapping  on  Mandamus,  pel  election  convassers,  whose  duties 
165;  post,  §  1562.  Mandamus  may  is-  are  ministerial,  to  act,  but  not  to  con- 
sue  to  compel  public  officers  to  per-  trol  their  judgment.  Magee  v.  Calar 
form  a  pubbc  duty,  although  the  tune  veras  County,  10  Cal.  376;  State  v. 
prescribed  by  the  statute  has  passed,  Marshall  County,  7  Iowa,  186;  State 
and  if  the  public  officer  has  been  sue-  v.  Bailey,  7  Iowa,  390;  Rice  v.  Smith, 
oeeded  by  another,  it  is  the  duty  of  the  9  Iowa,  570;  State  v.  Marston,  6  Kan. 
successor  to  obey  the  writ  when  re-  624;  People  t;.  WardL62  N.  Y.  App. 
quired,  which  his  predecessor  omitted.  Div.  531 ;  People  v.  Way  (canvass  of 
Reg.  V.  Monmouth,  L.  R.  5  Q  B.  251;  votes),  92  N.  Y.  App.  Div.  82;  People 
Rochester  v.  Reg.,  27  L.  J.  Q.  B.  436;  v,  Hanes,  44  N.  Y.  Misc.  475;  Mor- 
Add.  on  Torts  (4th  Eng.  ed.),  1057;  gan  v.  Wetzel  County  Ct.,  53  W.  Va. 
ante,  §§  396,  409-413,  416;  post,  372;  ante,  §  381,  note;  Moses  on  Manr 
§§1546-1550.  damus,  chap,  xiii.;  Brigbtly's  Election 

»  State  V.  Rahway,  33  N.  J.  L.  110;  Cases,  261,  300,  305,  423,  434. 
State  V,  New  Orleans,    52    La.   An.        It  will  also  lie,  upon  the  relation  of 

1604;  Vacancies  in  municipal  offices,  any  voter  or  taxpayer  interested  to 

Ante,  §  414.    Text  cited  and  approved,  compel  an  election  officer  to  announce 

People  V.  Brooklyn,  77  N.  Y.  503,  512.  the  result  of  an  election.     People   v, 

•  Lamb  v.  Lynd,  44  Pa,  St.  336;  Salomon,  46  HI.  415;  Sumner  County 
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§  1498  (841).  To  take  Municipal  Office;  Wbether  compellable  to 
serve.  —  In  England,  on  the  principle  heretofore  adverted  to/  if  a 
corporator,  elected  to  a  corporate  office,  neglect  or  refuse,  without 
sufficient  legal  excuse,  to  serve,  he  may  be  compelled  by  mavdamiis; 
but  it  is  doubtful,  as  before  suggested,  how  far  this  doctrine  is  ap- 
plicable in  this  country,*  although  the  Supreme  Court  of  Illinois 
has  in  one  case  applied  the  doctrine  of  the  English  courts  and  has 
held  that  a  person  who  possesses  the  requisite  qualifications  and 
has  been  duly  appointed  to  office  may  be  compelled  by  mandamus 
to  accept  the  same.' 

High  School  V,  Sumner  County,  61  cannot  be  tried  in 'a  mandamuB  pro- 
ICan.  796.  So  it  will  lie  to  a  returning  ceeding  to  compel  the  board  of  can- 
officer,  board  of  examiners,  or  man-  vassers  to  reconvene  and  certify  the 
agers  of  an  election  or  council,  to  com-  votes  received  by  each  candidate, 
pel  them  to  give  a  certificate  of  eleeiion  People  v.  Hamilton  County,  75  N.  Y. 
to  the  person  elected.  State  v.  Judge,  App.  Div.  110.  Mandamus  to  compel 
13  Ala.  805;  Putnam  v.  Langley,  133  corporation  to  amove  an  officer.  Ante, 
Mass.  204;  Strong,  Petitioner,  20  Pick.  §  475,  note.  In  the  absence  of  any 
(Mass.)  484.  Afandamus  will  not  lie  statutory  provision  giving  authority 
to  compel  the  making  of  a  certificate  therefor  and  making  it  the  duty  of  the 
of  election  to  one  who  does  not  possess  electing  officers  to  reconvene  and  re- 
the  requisite  qualifications  to  the  office  count  all  the  votes,  the  courts  cannot 
to  which  he  was  elected.  Bolton  v,  compel  a  recount  by  mandamus. 
People,  95  111.  App.  285;  O'Ferrall  v.  Hearst  v.  Woelper,  183  N.  Y.  275. 
Colby,  2  Minn.  180;  State  v,  Newman,  See  also  People  v.  Ammenwerth,  197 
91  Mo.  445;  State  v,  Moffitt,  5  Ohio,  N.  Y.  340,  342. 
356,  358,  362;  Rez  v.  York,  4  T.  R.  ^  Ante,  §  223  and  authorities  cited; 
669.  Doudass  v.  Essex  County,  38  N.  J.  L. 

Mandamua  will  not  lie  to  command  214:  Hex  v,  Bedford,  1  East,  80;  Rex  v. 

a  board  of  canvassers  to  declare  relator  Leyland,  3  M.  &  S.  184;  \^llc.  367. 

elected  to  an  office,  where  it  involves  When  the  writ  lies  to  compel  an  officer 

a  question  of  eli^bilitY,  of  which  the  to  take  u]x>n  himself  the  duties  of  his 

board  has  no  jurisdiction.     People  v.  office.    AnUy  §  415;  Tapping  on  Man- 

Cortlandt    Board    of   Canvassers,    61  damuSy  189. 

N.  Y.  Supp.  727.  Such  certificates  are  »  Ante,  §§  415,  418.  Where  the 
important,  since  they  are  prima  facie  office  of  governor  is  vacant,  and  the 
evidence  of  title,  though  not  oonclu-  president  of  the  senate  refuses  to  a»- 
sive  in  the  trial  of  contested  elections,  sume  the  same,  mandamus  will  lie  to 
Kerr  v.  Trego,  47  Pa.  292;  s.  c.  Bright-  compel  him  to-do  so.  Attomev- 
ly's  Election  Cases,  632,  641,  and  note;  General  v.  Taggart,  66  N.  H.  362,  3€^. 
Carpenter  v,  Ely,  4  Wis.  420;  Brightly's  »  In  People  v.  Williams,  145  111.  573, 
Election  Cases,  258,  314,  320,  435.  So  it  appeiu^d  that  the  board  of  auditors 
mandamus  lies  to  a  municipal  corpo-  of  a  town,  acting  under  a  peremptory 
ration  to  compel  it  to  act  according  to  mandamus^  had  audited  and  allowed 
its  duty  upon  the  sufficiency  of  sureties  the  relator's  claim  for  $45,050  as  in- 
offered  by  a  person  elected  to  a  mu-  debtedness  owing  by  the  town  upon 
nicipal  office.  Ante,  §  395,  note,  its  bonds  belongini;  to  the  relator,  and 
Maiidamus  lies  in  favor  of  relators  had  made  a  certificate  thereof.  The 
duly  elected  to  a  municipal  office  to  town  clerk  left  the  State,  and  it  waa 
compel  the  mayor  or  proper  officer  to  impossible,  by  reason  of  his  absence 
administer  the  oath  of  office  to  them,  and  the  failure  of  the  town  board  to 
Blake  v.  Ada  County.  5  Idaho,  163;  appoint  a  successor,  to  take  the  neces- 
Heath,  In  re,  3  Hill  (N.  Y.),  42.  sary  steps  for  the  levy  of  a  tax  for  the 

AfaruiamzM  issues  to  compel  a  proper  amount  of  the  bonds.  At  the  next 
execution  of  a  purely  ministerial  duty  election  a  town  clerk  was  elected,  but 
by  an  election  officer.  State  v,  livau-  the  person  so  elected  neglected  and  re- 
dais,  48  La.  An.  847.    Title  to  office  fused  to  qualify.     Thereafter  various 
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§  1499  (842).  To  compel  AdmiBsioii  to  Office.  —  In  appropriate 
cases,  mandamus  will  lie  to  compel  the  proper  officers  of  a  munici- 
pal corporation  to  admit  to  the  possession  of  his  place  one  elected 
to  any  municipal  or  corporate  office/  Mandamus  is  not  considered, 
in  England,  the  proper  remedy  to  try  the  right  to  a  public  or  munici- 
pal office,  and  a  mandamus  to  admit  gives  no  title  to  the  person 
admitted,  but  it  enables  him  to  try  or  enforce  his  right;  and  if  there 
is  another  remedy  open  to  the  applicant,  as,  for  instance,  an  infor- 
mation in  the  nature  of  quo  warranto  (which  lies  where  the  adverse 
claimant  or  officer  is  in  possession),  a  mandamus  will  not  be  granted. 
But  it  will  be  granted,  says  Mr.  Willcock,  "where  quo  warranto 
does  not  lie,  although  the  office  be  already  full,  as  otherwise  in 
many  cases  the  applicant  would  be  without  remedy."  *  In  cases 
where  mandamus  lies,  the  applicant  will  be  refused  the  writ  unless 
he  shows  a  prima  facie  title.' 

§  1500  (843).  Same  Subject;  American  DecisionB.  —  In  this  coun- 
try the  same  general  principles  are  recognized,  although  there  is,  as 

different  persoDs  eligible  to  the  office  HI.  App.  227,  229;  Neville  v.  Viner, 
were  successively  appointed,  but  all  115  lU.  App.  364,  366;  Earlsville  v. 
of  them  neglected  and  refused  to  ao-  Radley,  141  HI.  App.  359.  366;  Hoy 
cept  and  qualify.  It  was  further  v.  State.  168  Ind.  506;  BcdUnser  v. 
shown  that  finally  the  town  board  ap-  McLaughlin.  22  S.  Dak.  206;  116  N.  W. 
]x>inted  the  defendant,  Williams,  and  Rep.  70.  See  also  Johnson  v.  Grand 
notified  him  of  his  appointment,  but  Forks  County,  16  N.  Dak.  363;  State  v. 
that  Williams  had  n^ected  and  re-  Kitsap  County[Super.Ct.,  46  Wash.  616. 
fused  to  accept  the  office.  The  court  ^  State  v.  Kahway.  33  N.  J.  L.  110, 
held,  following  the  doctrine  of  the  111;  followed  in  McDeimott  v.  Miller, 
English  cases,  that  by  the  common  45  N.  J.  L.  251;  Smith  v.  Eaton 
law,  it  is  the  duty  of  every  person  hav-  Ck>unty,  56  Mich.  217;  Willc.  368,  pi. 
ing  the  requisite  qualifications,  elected  74;  Angell  &  Ames  on  Corp.,  §  703; 
or  appointed  to  a  public  municipal  Shaw  v.  Marshalltown,  131  Iowa.  128; 
office,  to  accept  the  same,  and  granted  State  v.  Kersten,  118  Wis.  287;  People 
mandamus  to  compel  the  defendant,  v.  Ogden.  41  N.  Y.  Misc.  246:  Klme 
Williams,  to  accept  office  and  act.  It  v.  McKelvey,  57  W.  Va.  29.  The  writ 
was  also  held  that  when  the  person  was  refusea  when  applied  for  to  com- 
elected  or  ap]x>inted  has  been  duly  pel  admission  to  an  office  pending  pro- 
notified  of  his  appointment  and  re-  ceedings  in  quo  toarranto  between  the 
fuses  to  serve,  no  demand  upon  him  to  same  parties,  though  on  appeal.  Han- 
act  is  necessary  before  issmng  a  man"  non  v.  Halifax  County,  89  N.  Car.  123. 
damua,  and  that  a  statutory  provision  '  R^na  v.  Leeds,  11  A.  &  E.  512; 
declaring  that  any  person  who  should  Rex  v.  Winchester,  7  A.  &  E.  215j  Rex 
refuse  to  serve  should  forfeit  the  sum  v.  Sawyer,  10  B.  &  C.  486;  Re^ma  r. 
of  twenty-five  dollars,  did  not  relieve  Slatter,  11  A.  &  E.  502;  R^na  v. 
the  person  who  had  been  ap]x>inted  for  Derby  Bor.,  7  A.  &  E.  419;  Same  v. 
town  clerk  from  serving  upon  pay-  Hioms,  Tb.  960;  Frost  v.  Chester,  5  E. 
ment  of  the  penalty.  This  case  has  &  B.  531;  Willc.  373,  pi.  87.  The  req- 
been  several  times  dted  in  support  of  uisites  of  returns  to  writs  of  mandamus 
the  doctrine  that  it  is  the  duty  of  the  to  admit  are  stated  by  Mr.  WtUcock,  at 
person  elected  or  appointed  to  accept  pp.  413-417,  and  by  Angell  A  Ames, 
and  act.    See  Nagle  v.  Wakey,  161  Ul.  §  722. 

387,  392;  s.  c.  59  111.  App.  198,  204;  '  Willc.  368,  pi.  74;  Cruse  v.  State, 
People  V.  Chicago  Election  Com'rs,  52  Neb.  831 ;  Searing  v.  Clark,  69  N.  J. 
221  m.  9;  Anderson  v.  Schubert,  55  L.  609. 
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we  shall  see,  some  difference  of  opinion  as  to  the  scope  of  the  rem- 
edy by  mandamus  where  there  is  an  officer  or  adverse  claimant  in 
possession.  Thus  mmidamus  lies  to  compel  the  city  council  to  adr 
mit  a  councilman  duly  elected  to  that  office/  But  on  the  ground 
that  mandamus  is  not  a  proper  proceeding  to  try  the  right  to  a* 
public  office,  the  court  declined  to  make  an  order  to  show  cause,  in 
a  case  where  the  relator  claimed  to  have  been  elected  by  the  com- 
mon council  to  the  office  of  assessor,  and  also  claimed  that  the 
council  wrongfully  deprived  him  of  his  office  by  refusing  to  count 
the  vote  of  one  of  the  members  in  his  favor.^ 

§  1501  (844).  Respective  Functioiu  of  Quo  Warranto  and  Man- 
damus.—  The  adjudged  cases  in  this  country  agree  that  quo  war" 
rantOy  or  an  information  or  proceeding  in  the  nature  of  a  quo  war- 
ranto, is  the  appropriate  remedy,  when  not  changed  by  charter  or 
statute,  for  an  usurpation  of  a  municipal  franchise,  as  well  as  for 
unauthorized   usurpations  and  intrusions  into  municipal  offices.^ 

»  State  V.  Rahwav,  33  N.  J.  L.  110,  App.  Div.  82;  People  v.  Stevens,  5  Hill 

111;  Ellison  v,  Raleigh,  89  N.  Car.  125;  (N.  Y.),  616;  People  v.  Kings  County, 

Doyle  V.   Raleigh,   89   N.   Car.    133;  89  Hun  (N.  Y.},  38;  HuUman  v.  Hon- 

Commonwealth    v,    Fleming,    23    Pa.  comp,   5   Ohio   St.   237;   Brennan   v. 

Super.  Ct.  404.  Bradshaw,  53  Tex.  330;  arUe,  §  514. 

^  People  V,  Detroit,  18  Mich.  338.  Legality  of  election  and  title  to  office 

See  also  Cripple  Creek  v.  People,  19  cannot  [ordinarily]  be  tested  by  bill  in 

Colo.  App.  399;  People  v,  Greene,  95  chancery.    Re  Sawyer,  124  U.  S.  200, 

N.  Y.  App.  Div.  397;  La  Chance  v.  where  (/ray,  J.,  considers  at  large  tiie 

Mackinac  County  Board  of  Canvassers,  nature  and  extent  of  the  jurisdiction 

157  Mich.  679.    Mandamus  and  qiio  in    equity,    where    not    enlarged    by 

tDorranto    are    sometimes    concurrent  statute.     But  see,   in  exceptional  in- 

remedies  to  try  the  right  of  contend-  stances,  Kerr  v.  Trego,  47  Pa.  St.  292; 

ing  parties  to  an  office.    State  v,  Fal-  cited  ante,  §  517;  s.  c.  Brightiys  Elec- 

coner,  44  Ala.  696;  State  v.  Palmer,  10  tion  Cases,  632.    Remedy  by  injunction. 

Neb.  203.   See  also  Reid, /n  re,  50  Ala.  Brightly's    Election    Cases,  573,  623, 

439.    The  right  to  an  office  cannot  be  and  cases  cited;    infra,  §  1504,  note, 

tried  in  a  proceeding  bv  mandamv^  to  The  title  to  office  must  in  general 

compel  the  payment  of  salary  to  one  be  tested  on  quo  warranto,  and  cannot 

who  claims  the  office,  or  to  com]3el  be  questionea  collaterally.    Bonner  u. 

another  officer  to  perform  an  official  State.   7   Ga.   473,   and    cases  cited; 

duty  in  favor  of  one  who  claims  an  People  v.  Fletcher,  3  111.  487;  St.  Louis 

office.   State  i;.  John,  81   Mo.  13.  See  County  Ct.  v.  Sparks,   10  Mo.   117; 

also  State  v.  Newark,  6  Ohio  N.  P.  ^mston  v.  Moseley,  35  Mo.  146;  State 

523;  State  v.  Daggett,  28  Wash.  1.  v.  Smith,  49  Neb.  755;  Kokes  v.  State, 

»  Sawyer.  Re,  124  U.  S.  200;  Coch-  55  Neb.  691;  State  v.  Hyland,  75  Neb. 

ran  v,  McCleary,  22  Iowa,  75;  People  767;  People  v.  Brush,  146  N.  Y.  60; 

V,  Matteson,  17  111.  167;  Reynolds  v.  People  v.  Yonkers  Police  Comers,  174 


Baldwin,   1   La.  An.   162,  165;  State  N.  Y.  450;  People  v.  Rickerson,  66 


i;.  Steen,  43  N.  J.  L.  542;  Fort  v,  Howell,  OUver.  4  Abb.  Pr.  (N.  Y.)  121;  Caflfrey 

58  N.  J.  L.  541;  People  v.  Goetting,  133  v.  Caflfrey,  28  Pa.  Super.  Ct.  22;  Briggs 

N.  Y.  569;  People  v.  Yonkers  Police  v,  Carr,  27  R.  I.  477:  Lynde  v.  Dibble, 

Com'rs,  174  N.  Y.  450;  s.  c.  79  N.  Y.  19  Wash.  328.  A  petition  which  is  simply 
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When  no  special  tribunal,  with  exclusive  and  final  power  to  settle 
contested  titles  to  office,  is  provided,  the  regular  method,  unless  it  is 
otherwise  provided  by  statute,  is  by  quo  warranto ;  ^  and  the  in- 
stances are  exceptional  when  this  may  be  done  on  mandarwus.  If 
another  is  commissioned,  and  in  actual  discharge  of  the  duties  of  the 
office,  an  adverse  claimant  to  the  office  is  not  entitled  to  a  mandor 
rmia,  but  must  resort  to  quo  warranto  ;  it  was  admitted,  however, 
that  where  the  office  is  attempted  to  be  held  under  an  appointment 
which  is  merely  colorable  and  void,  mandamus  would  lie.^  In  Texas 
it  is  held  that  mxiniamus  will  lie  to  recover  or  to  be  admitted  to  the 
possession  of  an  office  to  which  the  claimant  has  been  elected  and 
conmussioned.'  In  Georgia,  and  in  some  of  the  other  States,  the 
English  rule  is  maintained,  namely,  that  where  a  person  is  an  officer 
defactOy  —  that  is,  is  in  the  exercise  of  the  duties  of  an  office  under  a 
frima  fade  right  or  color  of  title,  —  the  remedy  to  admit  another 
having  a  lawful  claim  is  not  by  mandamus^  but  by  an  information  in 
the  nature  of  a  quo  warranto} 


for  mandamuB  to  compel  a  mayor  to 
perform  the  mjnisterial  duty  of  ad- 
ministering the  oath  of  office  to  one 
who  has  been  duly  elected  is  not  open 
to  the  objection  of  being  an  attempt 
to  try  the  right  to  office  by  mandamus, 
Huey  V.  Jones,  140  Ala.  479.  In  North 
Cardlma  the  remedy  to  try  title  to 
office  is  qvLO  warranto.  Howerton  v, 
Tate,  66  N.  Car.  231,  and  note;  anJte, 
chap.  xi.  §  379;  airdef  chap.  xiii.  In 
Pennsylvania,  quo  warranto  lies  to  try 
the  ri^t  to  all  offices,  militur  as  well 
as  civil.  Commonwealth  v,  ^mall,  27 
Pa.  St.  31;  Field  v.  Conmionwealth. 
32  Pa.  St.  478.  So  in  Alabama  and 
Connecticut,  Harris.  In  re,  62  Ala.  87; 
Duane  v,  McDonald.  41  Conn.  517. 

1  Ante,  chap.  xi.  §§  379-382;  People 
r.  Detroit,  18  Mich.  338;  State  v,  Hamil, 
97  Ala.  107;  People  v,  Hinsdale,  43 
N.  Y.  Misc.  182. 

«  State  V.  Dunn,  1  Minor  (Ala.),  46; 
Goodwin  v.  Sherer,  145  Ala.  501;  State 
V,  Thompson.  36  Mo.  70,  per  Wagner, 
J. ;  People  v,  Scrugham.  20  Barb.  (N.  Y.) 
302;  post,  §  1554;  Eldodt  v.  Territory, 
10  N.  Mex.  141;  People  v,  Scannel,  22 
N.  Y.  Misc.  298;  People  v,  Dalton,  34 
N.  Y.  App.  Div.  6,  aff'd  168  N.  Y. 
204;  State  v,  Callahan,  4  N.  Dak.  481; 
State  V,  Archibald,  5  N.  Dak.  359; 
State  V,  South  Milwaukee  Bd.  of  Edu- 
cation, 100  Wis.  455. 

»  lindsey  v,  Luckett,  20  Tex.  516. 
It  was  held  however  in  another  case, 


that  when  the  authorities  of  a  city 
threatened  to  unlawfully  appoint  a 
successor  of  an  officer,  and  to  dis- 
possess him  of  his  office,  his  remedy 
was  not  mandamus,  but  injimction. 
CaUaghan  v,  McGown  (Tex.  Civ. 
App.).  90  S.  W.  Rep.  319. 

*  State  V,  Dunn,  1  Minor  (Ala.),  46; 
Bonner  v.  State,  7  Ga.  473;  Ashwell  v, 
Bullock,  122  Mich.  620;  St.  Louis 
County  V,  Sparks,  10  Mo.  117;  Casey 
V,  Chase,  64  N.  J.  L.  207;  People  v. 
New  York.  3  Johns  Cas.  (N.  Y.)  79; 
State  V.  Deliesseline,  1  McCord  (S. 
Car.),  52;  Rex  v.  Colchester,  2  T.  R.  259. 

**Maiidamus  will  not  be  issued  to 
admit  a  person  to  an  office  while  an- 
other is  in  under  color  of  right." 
State  V.  Thoinpson,  36  Mo.  70,  per 
Wagner,  J.  mandamus  will  not  lie  to 
turn  out  one  officer  and  to  admit  an- 
other in  his  place.  People  v.  Matte- 
son,  17  111.  167;  People  v.  Head,  25 
Dl.  325;  People  v.  Hilliard,  29  111.  413. 
But  a  groundless,  colorless  claim  to  an 
office,  or  a  pretended  intrusion  into 
or  retention  of  it,  will  not,  as  against 
a  person  duly  elected  and  acting,  be 
sufficient  to  drive  the  informant  to  a 
mio  warranto,  and  he  may  have  a  man- 
damits  to  compel  such  person,  though 
he  was  the  informant's  predecessor  m 
office,  to  deliver  up  the  books  and 
property  belonging  to  the  office. 
People  V,  Kilduff,  15  lU.  492;  Rex  v, 
Cambridge,  4  Burr.  2008;  Boffing  (al. 
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§  1502  (845).  Maryland  Rule;  TiUe  to  Office  tried  in  Mandamua. 
—  But,  in  a  case  in  Maryland/  in  which  the  claimant  sought  not 
only  the  removal  of  the  incumbent,  but  the  possession  of  the  office 
for  himself,  the  objection  was  made  that  quo  wanardo,  and  not 
mandamus,  was  the  proper  remedy  to  try  the  title  to  the  office; 
the  Court  of  Appeals  held,  however,  that  the  objection  was  not 
well  taken,  and  that  the  plaintiff  need  not  resort  to  quo  warranto 
as  preliminary  to  maniamua,  as  this  might  prove  inadequate,  by 
reason  of  the  delay  it  would  occasion.  The  court  was  of  opinion 
that  mandamu^s  to  compel  the  defendant  to  surrender  to  the  peti- 
tioner the  office  was  the  only  complete  remedy,  since  "under  the 
quo  warrarUo  information  the  judgment  might  amove  the  occupant, 
but  would  not  install  the  claimant."  *  And  the  court  further  held 
that  mandamus  might  issue  although  the  office  was  filled  by  the 
defendant,  who  claimed  title.  It  admitted  the  conffict  of  decisions 
on  this  point,  but  regarded  mandamus  as  particularly  applicable  to 
the  cause  before  the  court. 

§  1503  (846).  Same  Subject.  —  Where  the  subject  is  not  con- 
trolled by  legislation  there  is  much  to  recommend  the  views  of  the 
Maryhmd  court  in  the  case  just  referred  to,  since  the  delays  of 
resorting  to  quo  warranto  are  such,  in  consequence  of  the  short 
terms  of  our  elective  officers,  as  frequently  to  amount  to  a  denial 
of  justice.  Before  the  quo  warranto  proceedings  can  be  deter- 
mined, the  term  of  the  claimant  often  expires,  and  a  judgment  in 
his  favor  is  a  barren  victory.^    It  is  agreed  that  where,  for  any 

Tintagel)   Bor.,   In  re,  2  Stra.   1003;  Buch  delivery,  though  in  detennining 

Rex  V,  Winchester,   7  A.  &  E.  215.  its  possession  the  title  to  the  office  is 

When  mandamus  is  the  proper  remedy  incidentally    questioned.      Sinclair    v. 

t«  determine  the  right  to  an  office.  Young,  100  Va.  284.      * 

Grant  on  Corp.  216;  posty  S§  1553,  1554.  »  Harwood  v.  Marshall,  9  Md.  83. 

Mandamua  will    not    be  issued  to  *  lb,;  citing  Strong's  Case,  20  Pick, 

compel  a  municipal  council  to  do  an  (Mass.)  484,  497;  Dew's  Case,  3  Hen. 

act  which  they  have  no  l^al  duty  to  &  M.  (Va.)  1,  23.    See  also,  in  Massa- 

perform;  as,  for  example,  to  direct  the  chtiaetta,  Howard  v.  Gage,  6  Mass.  462. 

treasurer  to  retain  a  portion  of  the  *  Wnere  a  judgment  of  ouster  in 

school  fund,  and  apply^  it  to  the  pay-  ^  warranto  has  been  rendered  in  an 

ment   of   certain   special    assessments  inferior  court  and  the  defendant  has 

against  school  property.    Union  Board  duly  appealed  and  filed  the  necessary 

of  Education  t;.  Union,  52  N.  J.  L.  69.  supersedeas  bond,  mandamus  from  the 

But  the  treasurer  having  so  applied  a  superior  court  to  the  inferior  court  to 

portion  of  the  fund  against  the  objec-  execute  the  judgment  of  ouster  will 

tion  of  the  board  of  education,  a  man-  not  be  awarded,  although  the  term  of 

damiu  will  lie  to  compel  him  to  re-  office  will  expire  before  the  appeal  can 

store  it  to  the  school   account.     lb,  be  regularly  heard   in   the  appellate 

Where  public  officers  at  the  expiration  tribunal.     United  States  v.  Addison, 

of  their  term  refuse  to  deliver  property  22  How.  (U.  S.)  174.    If  the  aopellant 

pertaining  to  the  office  to  their  sue-  fails  to  prosecute  his  appeal  with  effect, 

cessors,  mandamus  will  lie  to  compel  it  is  intmiated  by  Mr.  Justice  McLean 
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reason,  quo  toarratUo  will  not  lie,  and  there  is  no  other  adequate 
remedy  provided,  the  right  to  a  disputed  office  may  be  settled  on 
mandamua}  Looking  at  the  question  in  view  of  our  short  official 
terms,  we  should  say  that  where  the  e£Pect  of  compelling  a  resort  to 
quo  warranto  would  be  unreasonably  to  delay  the  decision  of  the  dis- 
puted right  (which  concerns  not  only  the  individuals,  but  the  pub- 
lic), the  court  would  be  justified  in  interfering  by  mandamvs,  so  far, 
at  least,  as  to  see  that  the  incumbent  is  actually  a  bona  fide  possessor 
of  the  place,  and  that  there  is  a  real  dispute,  and  fair  doubt  as  to 
which  party  has  the  legal  title.^ 


§  1504  (847).  To  restore  to  Municipal  Office.  — The  power  of 
municipal  corporations  to  amove  officers  has  been  treated  in  a  former 
chapter; '  and  the  corporation,  as  we  have  seen,  may  in  some  cases 
be  compelled  by  mandamus  to  exercise  this  power.*  Where  a  mu- 
nicipal officer  or  member  of  a  municipal  council  has  been  illegally 
suspended  or  illegally  removed,  he  is,  in  general,  entitled  to  a  man^ 
damns  to  be  restored.'  The  doctrine  has  been  sanctioned,  that 
where  an  officer  of  a  corporation  has  been  irregularly  removed,  yet 


that  the  tupersedeas  bond  would  be 
available  in  such  a  case  to  the  appdlee 
or  defendant  in  error  as  an  indemnity. 
Ih.  185;  infra,  §  1546. 

»  Willc.  373,  pi.  87;  People  v. 
Stevens,  5  HiU  (N.  Y.),  616. 

*  Poft,  chap.  XXX.  When  conflicting 
eiaima  to  ojfice  may  be  settled  on  manda- 
muSf  —  discussed,  but  not  determined, 
in  People  v.  Stevens,  5  Hill  (N.  Y.),  GIG; 
see  Rex  v.  Cambndge,  4  Burr.  2008; 
People  V,  Scrugham.  20  Barb.  (N.  Y.) 
302;  People  v.  KOdufif,  15  m.  402; 
Banton  v.  Wilson,  4  Tex.  dOO;  lindsey 
V.  Luckett,  20  Tex.  516;  Diggs,  In  re, 
52  Ala.  881;  Angell  &  Ames,  $  706. 
Where  a  municipal  charter  provided 
for  the  election  of  a  member  of  the 
board  of  education  by  the  mayor  and 
aldermen  by  ballot,  and  no  other  official 
was  directed  to  declare  or  certify  such 
election,  and  no  provision  was  made  for 
a  contest^  it  was  held  in  Tennessee  that 
the  validitv  of  such  an  election  could  be 
determined  by  mandamus.  Lawrence 
p.  IngersoU.  88  Tenn.  52.  In  Heath, 
In  re.  3  Hill  (N.  Y.),  42,  the  question 
whetner  the  relators  were  duly  elected 
to  munidiMl  offices  was  incidentally 
determined  on  mandamus,  but  the  ques- 
tion as  to  the  "proper  remedy  was  not 
made."  People  v.  Stevens,  5  Hill  (N. 
Y.),  616,  per  Bronson,  J.    But  where 


mandamus  is  resorted  to  in  order  to  try 
which  of  two  persons  has  been  elected 
to  an  office,  and  indeed  in  every  such 
proceeding  except  quo  wxrranto,  the 
regular  determination  of  the  boaid  of 
canvassers  is  conclusive.  People  v. 
Steven^,  5  Hill  (N.  Y.),  616,  where  the 
court  refused  the  application  of  relator 
to  compel,  by  mandamus,  his  predeces- 
sor in  office  to  deliver  books  and  papers, 
because  the  relator's  title  to  the  office 
was  not  clear.  People  v.  Vail,  20  Wend. 
(N.  Y.)  12,  14;  post,  $  1664.  If  there  be 
any  doubt  as  to  the  validity  of  an  elec- 
tion, the  court  will  not  mterfere  by 
mandamus  in  the  first  instance,  but  will 
put  the  parties  to  their  remedy  Irv  mio 
warranto.  Commonwealth  v,  Phila- 
delphia County,  6  Rawle  (Pa.),  75. 

'  Ante,  chap.  xii.  §§  460-485;  Willc. 
375;  Grant  on  Corp.  243,  416. 

*  Ante,  §  471,  note;  Delahanty  v. 
Warner,  75  111.  185. 

»  AnU,  §  471,  note:  $  482;  Duf- 
field's  Case,  Bright.  Elec.  Cas.  646; 
Maxwell  9.  San  Francisco,  139  Cal. 
229;  Thompson  v.  Troup.  74  Conn.  121 ; 
State  V.  Teasdale,  21  Fla.  652;  Scott 
V.  State,  43  Fla.  396;  Etzler  v.  Brown 
(FLa.),  50  So.  Rep.  416;  Akerman  v. 
Cartersville  School  Com'rs,  118  Ga. 
334;  Delahanty  v.  Warner,  75  HI.  185: 
Chicago  V.  People,  210  HI.  84;  Marshall 
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if  the  court  see  good  cause  for  the  removal,  that  is,  if  they  see  that 
by  regular  proceedings  another  amotion  for  the  same  cause  would 
follow,  and  that  it  b  the  dviy  of  the  corporation  to  exercise  the 
power  to  amove,  the  peremptory  writ  to  ^  compel  his  restoration 
may,  in  the  discretion  of  the  court,  be  refused,^ 

§  1505  (848).     To  enforce  Delivery  and  Inspection  of  Books  and 
Papers.  —  Mandamtu,  as  we  have  before  seen,  b  a  proper  remedy 


V,  Illinois  State  Refonnatory,  103  111. 
App.  65;  Metsker  v.  Neally,  41  Kan. 
122;  State  v.  New  Orleans,  107  La. 
e32;  Miles  o.  Stevenson,  80  Md.  358; 
Lattime  v.  Hunt,  196  Mass.  261:  State 
V.  Miles,  210  Mo.  127;  State  v.  Kansas 
City  Police  CJom'rs,  80  Mo.  App.  206; 
State  V.  Jersey  City,  25  N.  J.  L.  536 
(suspension  oi  councilman):  State  v. 
Paterson,  36  N.  J.  L.  190  (city  treas- 
urer); People  V,  Scannell,  172  N.  Y. 
316;  People  v,  Dalton,  27  N.  Y.  Misc. 
667;  People  v.  Kearney,  44  N.  Y.  App. 
Div.  449,  aff'd  161  N.  Y.  648;  People  v, 
Hamilton,  98  N.  Y.  App.  Div.  59; 
People  V.  MpAdoo,  98  N.  Y.  App.  Div. 
312;  People  v,  Hayes,  106  N.  Y.  App. 
Div.  563;  Shane  ».  New  York  City,  135 
N.  Y.  App.  Div.  218;  State  v,  Baldwin, 
77  Ohio  St.  532;  People  v,  Bingham, 
135  N.  Y.  App.  Div.  813;  Common- 
wealth V.  Gibbons,  196  Pa.  97;  Pratt 
V.  Police  &  Fire  Com'r^  15  Utah.  1; 
Dew  V,  Judges,  3  Hen.  &  M.  (Va.)  1; 
Schmulbach  v.  Speidel,  50  W.  Va.  553; 
Statei;.Watertown,9Wis.254;  Mayor 
of  Durham's  Case,  1  Sid.  33;  Bac. 
Abr.,  title  ** Mandamus" ]  Grant  on 
Corp.  247-250;   WiUc.  378. 

Where  coimty  conmiissioners  re- 
moved a  clerk,  the  court  ordered  a  per- 
emptory manaamuB  to  restore  the  party 
removed  to  his  office,  because  the  record 
did  not  show  the  ground  of  removal. 
Street  v.  Gallatin  County,  1  HI.  25. 
Where  a  corporate  body  strikes  off  the 
name  of  a  member  without  notice  to 
Mm,  a  mandamvs  to  restore  him  will 
be  granted.  Delacy  v,  Neuse  River 
Nav.  Co.,  1  Hawks  (N.  Car.),  274; 
Duffield's  Case,  Bri^t.  Elec.  Cas.  646. 
Mandamus  will  not  Be  to  restore  one  to 
an  office  to  which  he  ia  not  entitled, 
though  he  mav  have  been  illegally  re- 
moved. People  V,  Metropolitan  Police 
Board,  26  N.  Y.  316;  Major  v,  Ran- 
dolph, 4  Watts  &  Serg.  (Pa.)  514. 
Forasmuch  as  an  officer  imlawfully  re- 
moved has  a  remedy  by  quo  warranto 
or  by  mandamus  to  restore,  when  either 


of  these  remedies  is  proper,  a  cily  ct 
cer  cannot  resort  to  equity  to  enjoin  the 
corporate  authorities  from  unlawfully 
removing  him  and  appointing  a  succes- 
sor. Ddahanty  v,  Warner,  75  HI.  185 
(street  commissioner)  |  suprOf  §  1501, 
note.    Index,  tit.  Equtty,  injunction. 

Mandamus  will  fie  against  the  dvU 
service  commissioners  to  compel  them  to 
replace  on  the  eligible  fist  a  name  which 
they  have  unla^uUy  removed  there- 
from. People  V.  Cobb,  13  N.  Y.  App. 
Div.  56.  The  fact  that  a  municipal 
office  to  which  a  veteran  is  entitled  has 
been  ffiled  by  another  is  no  defence  to  a 
mandamus  proceeding  by  the  veteran  to 
enforce  his  right  thereto.  People  v. 
ScanneU,  63  N.  Y.  App.  Div.  243.  In 
New  Yorkf  the  rule  that  the  title  to  an 
office  wiU  not  be  tried  by  mandamus,  but 
the  person  out  of  possession  wiU  be  left 
to  his  remedy  by  quo  warrantOf  appfies 
only  to  pubfic  offices,  and  therefore 
mandamus  is  the  proper  remedy  for 
clerks  or  employees  who  are  unlawf  uUy 
removed  from  their  positions  by  supe- 
rior authority.  People  v,  Sutton,  88 
Hun  (N.  Y.),  173. 

>  Rex  V.  Axbridge,  2  Cowper,  523; 
Rex  V.  London,  2  T.  R.  182,  per 
Ashhurst,  J. ;  Rex  v.  Bristol.  1  D.  &  R. 
389;  s.c.5B.&Ald.731;  Paine, /n  re, 

1  HUl  (N.  Y.),  665,  667,  per  Cowen,  J.; 
Rex  V.  Bank,  2  B.  &  Aid.  620;  People  v, 
Chicago.  99  111.  App.  489.  See  People 
V.  McAdoo,  110  N.  Y.  App.  Div.  894: 
ante,  S  429,  note;  §  481.  Mr.  WHicock 
(Mumc.  Corp.  379,  pi.  100)  stated  the 
doctrine  thus:  A  peremptory  mondo- 
mvs  to  be  restored  "wiU  not  be  granted 
to  a  pubfic  officer  who  admits  that  he 
was  justly  but  irregularly  removed"; 
citing  Rex  v.  Axbridge,  2  Cowper,  523. 
See  also  Rex  v.  Campion,  1  Sid.  14;  Rex 
V.  Oxford,  2  Salk.  428.  429;  Rex  o. 
Slatford,  5  Mod.  316;  Reg.  v,  Ipswich, 

2  Ld.  Raym.  1232,  1240. 

Requisites  of  returns  to  a  mandamus 
to  restore,  \^c.  417-424;  Abseil  & 
Ames,  §§  723-725,  729. 
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for  the  duly  elected  officer  of  a  municipal  corporation  to  obtain 
possession  of  the  seed,  books,  papers,  and  records  appertaining  to 
such  office,  from  his  predecessor;^  but,  as  elsewhere  stated,  the 
courts  will  not,  in  general,  try  by  mandamus  whether  one  person 
is  entitled  to  an  office  actually  filled  by  another  under  commission 
or  color  of  right.^  In  this  country,  the  records,  books,  and  by-laws 
of  municipal  corporations  are  of  a  public  nature,  and  if  such  a  cor- 
poration should  refuse  to  give  inspection  thereof  to  any  person  hav- 
ing an  interest  therein,  or,  perhaps,  for  any  proper  purpose  to  any 
inhabitant  of  the  corporation,  whether  he  had  any  special  or  priv- 
ate interest  or  not,  a  writ  of  m^andamus  will  lie  to  conmiand  the 
corporation  to  allow  such  inspection,  and  copies  to  be  taken,  under 
reasonable  precautions  to  secure  the  safety  of  the  originals.' 

§  1506  (849).  To  enforce  Duties  towards  Creditors.  —  Mandamus 
is  one  of  the  principal  remedies  by  which  municipal  and  public 
corporations  are  compelled  to  perform  their  dviies  towards  their 
creditors.  The  rightful  authority  of  the  legislature  over  these  cor- 
porations is  such  that  it  may  require  them  to  levy  a  tax  to  pay 
creditors,  and  obedience  to  such  requirement  may  be  enforced  by 
mandamus.^    The  power  of  municipal  corporations  to  make  con- 


*  Ante,  §  569;  Tapping  on  Manda- 
mus, 50,  94;  3  Black.  Com.  110; 
People  V.  Kilduflf,  15  111.  492;  Frisbie 
V.  Clarkville,  78  Ind.  269:  State  v. 
Romero,  122  La.  885;  Cecil  County  r. 
Banks,  80  Md.  321 ;  Bates  v.  Plymouth, 
14  Grav  (Mass.),  163;  State  ».  Hvland, 
75  Neb.  767;  Cameron  t^.  Parker,  2 
Okla.  277;  Wadsworth  t^.  Reel,  15  Pa. 
Co.  Ct.  R.  440;  Sinclair  v.  Young,  100 
Va.  284;  State  v.  Gates,  86  Wis.  634; 
Rex  V.  Buller,  8  East,  388;  Rex  v. 
Hopkins,  1  Q.  B.  161;  Rex  t^.  Greene, 
6  A.  A  E.  549;   po8t,  §  1562. 

«  People  V.  Head,  26  Dl.  325:  People 
v.  HiUiard,  29  lU.  413:  supra,  |§  1499- 
1503;  Tapping  on  Mandamus,  27,  28; 
State  V,  Pitot.  21  La.  An.  336;  Grant 
on  Corp.  216,  and  authorities  cited. 
See  State  v.  May,  106  Mo.  488.  Lies 
against  mere  usurpers,  without  color  of 
^ght.  Kimball  v.  Lamprey,  19  N.  H. 
215. 

'  Ante,  S  560.  Further,  as  to  inspec- 
turn:  1  Greenl.  Ev.  §§  471-478;  AngeU 
&  Ames,  S§  707;  Tapping  on  MarSdor 
mius,  52,  95;  Rex  v.  iNewcastle,  2  Stra. 
12^;  Rex  v.  Babb,  3  T.  R.  579, 
580;  Rex  v.  SheUey,  75.  142;  Rex  v. 
Lucas,  10  East,  235;  Rex  v.  Tower,  4 


M.  &  S.  162;  State  v.  King,  154  Ind. 
621;  Clement  v.  Graham,  78  Vt.  290; 
Field  V.  Manistee  Water  Com'rs,  156 
Mich.  186.  Mandamus  will  He  to  com- 
pel an  officer  to  deliver  up  property  of 
the  State  held  by  him  without  any  right 
or  authority  of  law.  State  t^.  Bacon,  6 
Neb.  286.  It  will  also  lie  to  compel  the 
custodian  of  registration  lists,  ]x>ll  Dooks, 
Ac,  to  grant  an  inspection  of  them  to 
one  who  is  interested  in  enforcinga  pub- 
lic or  private  ri^t.  State  v.  Hoolit- 
zeUe,  85  Mo.  620. 

^  Commonwealth  v.  Pittsburgh,  34 
Pa.  St.  496;  Meriwether  v.  Garrett.  102 
U.  S.  472;  Graham  v.  Folsom  (a  striking 
case),  200  U.  S.  248,  252:  infra  §  1509; 
Santa  F6  County  v.  Coler,  215  U.  S. 
296;  United  States  v.  Saimders,  124 
Fed.  Rep.  124,  128:  Meyer  v.  Brown, 
65  Cal.  583;  Shelley  v,  St.  Charles 
County,  30  Fed.  Rep.  603;  Munday  v, 
Rahway,  43  N.  J.  L.  338;  Lilly  v,  Tay- 
lor, 88  N.  Car.  489;  Bloomfieldv.  Charter 
Gak  Bank,  121  U.  S.  121.  In  the  New 
England  States  judgments  against 
municipalities  are  not  enforo^  by 
mandamus,  but  in  a  mode  peculiar  to 
those  States.  By  the  conmaon  law  of 
the  New  England  States,  derived  from 
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tracts  and  to  create  liabilities  has  been  before  considered/  and  tins 
authority  imposes  the  duty  of  providing  for  the  payment  of  obliga^ 
tions  and  liabilities  in  the  special  mode  prescribed  by  law,  and  if 
no  such  mode  b  prescribed,  then  by  the  levy  and  coUection  of 
taxes  under  the  provisions  of  the  charter  or  other  legislative  act.^ 
Whether  the  duty  to  provide  for  the  payment  of  the  liabilities  of 
the  corporation  be  specially  enjoined,  or  whether  it  results  from 
the  general  powers  and  nature  of  the  corporation,  it  may,  equally, 
in  all  proper  cases,  be  enforced  by  wavdomuB? 

immemorial  usage,  the  estate  of  any  case^  Thompwri^  J.,  bajs:  "The  au- 
inhabitant  of  a  county,  town,  territorial  thonty  to  create  a  debt  implies  an  obli- 
parish,  or  school  district,  is  uable  to  be  gation  to  pay  it,  and  where  no  special 
taken  on  execution  on  a  judgment  mode  is  provided,  it  is  implied  that 
against  the  corporation.  5  Dane  Ab.  it  is  to  be  done  in  the  ordinary  way,  by 
158;  Hawkes  v,  Kennebec  County,  7  the  levy  and  collection  of  taxes."  37 
Mass.  461,  463;  Chase  v.  Merrimack  Fa.  St.  290;  s.  p.  United  States  v.  New 
Bank,  19  Pick.  (Mass.)  564,  569;  Gas-  Orleans,  98  U.  S.  381;  United  States  v. 
kill  v.  Dudley,  6  Met.  (Mass.)  546.  "In  New  Orleans,  17  Fed.  Rep.  483;  oom- 
Connecticut,  as  in  Massachuaetta  and  pare  Knox  v.  Baton  Rouge,  36  La.  An. 
Maine,  by  conmion  law  or  immemorial  437;  and  see  Ralls  County  v.  United 
usage,  the  property  of  any  inhabitant  States,  105  U.S.  733;  Graham  v.  Folaom, 
may  be  taken  on  execution  upon  a  judg-  200  U.  S.  248,  252;  United  States  v. 
ment  against  the  town."  Per  Gray,  J.,  Saunders,  124  Fed.  Rep.  124,  128. 
in  Bloomfield  v.  Charter  Oak  Bank,  121  Where  power  to  levy  taxes  for  general 
U.S.  121; Eamesv. Savage, 77 Me. 212;  puiposes  was  expresslv  limited,  an 
Beardsley  v.  Smith,  16  Conn.  368.  In  authority  to  contract  debts  beyond  that 
Massachusetts,  pa3rment  of  such  a  judg-  amount  for  special  purposes  was  held 
ment  has  never  oeen  compelled  by  mari'  not  to  imply  an  authority  to  levy  taxes 
damus  against  the  corporation,  as  in  to  pay  such  special  debts.  State  v.  Gut- 
other  parts  of  the  United  States.  Per  tenb^,  39  N .  J.  L.  660;  text  approved. 
Gray,  C.  J..  Hill  v,  Boston,  122  Mass.  Brown  v.  Gates,  15  W.  Va.  131.  See 
344;  ante,  §  992;  past,  §  1639,  note:  ante,  chap,  on  Taxation;  Hasbrouck  v. 
Newman  v.  Scott  County,  5  Sneed  Milwaukee,  25  Wis.  122.  See  Macon 
(Tenn.),  695;  ante,  chap.  iv.  §§  105.  County  Case,  99  U.  S.  582,  referred  to 
106,  113;  Darlington  v.  New  York,  31  below;  ante,  §§  1402,  1482;  post,  §  1508 
N.  Y.   164;    Conmionwealth  v.  Alle-  et  aeq. 

gheny  County,  37  Pa.  277;    Bassett        *  See  cases  cited  in  last  note;  also 

v.Barbin,  11  La.  An.  672;  Von  Hoffman  Young  v.  Clarendon,  132  U.  S.  340; 

t;.  Quincy,  4  Wall.  (U.  S.)  535;    text  Santa  ¥6  County  v.  Coler,  215  U.  S. 

approved,  Brown  v.  Gates,  15  W.  Va.  296,  aff'g  14  N.  Mex.  134;  Von  Hoff* 

131:  supra,  §  1482;  post.  §  1639,  note,  man  v,  Quincy,  4  Wall.  (U.  S.)  535; 

Where  there  is  a  vaud  contract  to  Galena  v.  Amy,  5  Wall.  (U.  S.)  705; 

receive  coupons  in  payment  for  taxes  Walkley  v.  Muscatine,  6  Wall.  (U.  S.^ 

this  duty  may  in  proper  cases  be  en-  481;  Butz  v,  Muscatine,  8  Wall.  (U.  S. 

forced  by  mandamus.     Poindexter  v.  575;  Davenport  v.  Lord,  9  Wall.  (U.  S.; 

Greenhow,  114  U.  S.  270;   McGahey  409     (distinguished      Supervisors     v, 

V,  Virginia,  135  U.  S.  662;  McCuUough  United  States,  18  Wall.  (U.   S.)  71): 

V.  Virginia,  172  U.  S.  102;  Royall  v.  Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.) 

^rirghuM21U.S.102.   As  to  statutory  655;  Reest^.Watertown,  19Wall.  (U.S.) 

or  contract  right  to  pay  taxes  in  war-  107;   ante,  §  1482;   United   States  v. 

rants  of  the  municipality,  see  an/6,§  863.  Saunders,    124   Fed.   Rep.    124,    128; 

^  Ante,  chap,    xviii.,  on  Contracts;  Kennedy  v.  Sacramento,  19  Fed.  Rep. 

chap.  XX.,  on  Mimidpal  Bonds;  pott,  580;   Lake   County  v.  Schradsky,  43 

chap,  xxioi.  Colo.  84;  Columbia  County  v.  lung, 

'  Conmionwealth  v.  Pittsburgh,  34  13  Fla.  451;  Brown  v.  Crego,  32  Iowil 

Pa.  496,  510;  Commonwealth  v.  Alle-  498;  Maddox  v.  Graham,  2  Met.  (Ky.) 

gheny  County,  37  Pa.  277.    In  this  56;    State   v.   Burbank,   22  La.  An. 
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§  1507  (850).     Creditor  BometlmoB  roqnirod   to   Recover  Judgment 
before  being  entitled  to  a  Mandamiu.  —  We  have  seen  that  it  is  a 


318;  Lexington  v,  Mulliken,  7  Gray 
(Ma88.)i  280;  McKlllop  v,  Cheboy- 
fl»n  County,  116  Mioh.  614;  State  v. 
Holgate,  107  Minn.  71;  Kelly  v, 
Wimberly,  61  Miss.  548;  Fla^^  v. 
Palmyra,  33  Mo.  440;  State  v.  Buffalo 
CJounty,  6  Neb.  454;  Holroyd  v,  In- 
dian Lake.  180  N.  Y.  318;  Harrison 
V.  New  Brighton,  110  N.  Y.  App.  Div. 
267:  Peagram  v.  Cleaveland  County, 
64  N.  Car.  557;  Hawley  v.  Fayetto- 
ville,  82  N.  Car.  22;  Pitt  County  v. 
McDonald,  148  N.  Car.  125;  Com- 
monwealth V.  Allegheny  County,  32 
Pa.  218;  Commonwealth  v.  Perkins,  43 
Pa.  400;  Douglas  v,  McLean,  25  Pa. 
Super.  Ct.  9,  quoting  text;  Padgett  v. 
McAlhany,  53  S.  Car.  130;  Waldron  v, 
Snohomi^^^41  Wash.  566;  Brown  v. 
Gates,  15  W.  Va.  131,  approving  text; 
Soutter  V,  Madison,  15  Wis.  30;  State 
V.  MUwaukee,  20  Wis.  87;  State  v. 
Milwaukee.  25  Wia.  122. 

Form  of  aUemaJbwe  writ  in  favor  of 
creditor.  Commonwealth  v.  Pitts- 
burgh, 34  Pa.  496. 

In  Mississipvi.  mandamua  is  the 
proper  remedy  of  tne  creditor  to  compel 
the  county  board  of  police  to  proceed  to 
(mdil  the  claim,  and  when  audited  the 
party  is  entitled  to  a  county  warrant 
on  the  treasurer,  and  if  there  is  no 
money  in  the  treasury,  m4mdamu8  will 
lie  to  compel  the  board  to  levy  a  tax  to 
pay  the  warrant.  Attala  County  v. 
Grant,  17  Miqs.  77;  Carroll  v,  Tisha- 
mingo  County,  28  Miss.  38;  Klein  t^. 
Warren  County,  51  Miss.  578;  Klein 
0.  Smith  County,  54  Miss.  254;  Madi- 
son County  V.  Alexander,  Walker 
(Miss.),  Rep.  523. 

In  Termeseee:  Newman  v,  Scott 
County.  1  Heisk.  (Tenn.)  787. 

In  ArhcoMcx :  Gunn's  Adm.  v,  Pu- 
laski County,  3  Ark.  427;  Vance  v. 
Little  Rock,  30  Ark.  435. 

In  California,  where  a  money  judg- 
ment is  recovered  against  a  countv, 
no  execution  can  issue;  and  the  only 
remedy  is  to  present  it  to  the  boara 
of  supervisors  for  allowance  as  an  aud- 
ited claim,  within  the  time  prescribed 
by  law;  and  if  the  board  refuse  to  per- 
form its  duty  bv  allowing  it  as  such,  it 
may  be  compelled  to  do  so  by  manaor 
mu8.  Alden  v,  Alameda  County,  43 
Cal.  270. 

In  New  Jersey f  mandamus  is  gener> 


ally  a  proper  remedy  to  enforce  the 
levy  of  taxes  for  the  payment  of  judg- 
ments against  municipal  corporations, 
when  the  ordinary  process  of  execution 
is  inadequate.  State  v.  Guttenberg,  39 
N.  J.  L.  660.  In  this  case  the  court  say  : 
**  Every  lawful  tax  rests  upon  ledslative 
enactment,  and  subordinate  boues  that 
seek  to  impose  such  a  burden  upon  the 
citizen  must  be  able  to  show  a  power  so 
to  do,  derived  from  positive  statute. 
The  grant  relied  on  must  also  be  evi- 
dent and  unmistakable.  It  is  not,  per- 
haps, requisite  that  express  authority 
to  levy  taxes  for  every  specific  purpose 
for  which  they  are  imposed  should  be 
produced.  The  power,  or  more  guard- 
edly speaking,  an  extension  of  power, 
might,  under  certain  circumstances,  be 
implied.  For  example,  if  a  municipal- 
ity^ restricted  as  to  the  purposes  for 
wnich  it  might  incur  debts  or  expend 
moneys,  had,  under  its  charter,  un- 
limited authority  to  impose  taxes  for 
these  purposes,  then  a  subsequent  exten- 
sion of  its  power  of  expenditure,  or  of 
contracting  obligations,  would  usually, 
by  implication,  enlarge  also  its  power  of 
taxation,  so  as  to  embrace  these  new 
purposes.  Such  an  inference  would 
arise,  because  tazation  fumishea  the 
common  source  of  revenue  for  these  pub- 
lic bodies ;  and  when  the  le^slature  au- 
thorized increased  esmenditure  on  the 
part  of  such  a  body,Cwhose  power  to  tax 
nad  been  limited  only  by  its  power  to 
spend,  it  would  be  reasonable  to  sup- 
pose that  the  use  of  this  sole  power 
that  it  possessed  to  raise  the  means  for 
its  expenditures  was  also  intended.  As, 
however,  the  power  of  taxation  is  a  high 
prerogative  of  sovereignty,  and  one 
whose  exercise  directly  divests  the  citi- 
zen of  his  property,  its  grant  by  impli- 
cation is  but  little  favored,  even  as 
compared  with  other  implied  grants; 
and  the  inference  of  its  existence,  in  any 
case,  is  easily  rebutted.  An  authority 
to  wield  it  cannot  be  collected  by  doubt- 
ful inferences  from  other  powers,  or 
powers  relating  to  other  subjects,  nor 
deduced  from  any  considerations  of  con- 
venience or  advantage.  Nothing  short 
of  express  words  or  necessary  implica- 
tion will  answer  the  purpose.  It  snould 
never  be  exercised  where  the  right  is 
doubtful." 

In  Wisconsin,  by  construction  of  the 
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general  rule,  relating  to  the  writ  under  consideration,  that  it  will 
not  lie  if  there  be  a  plam  and  complete  remedy  by  the  ordinary 


statute,  judgments  againsi  incorporcUed 
cUies  are  to  he  enforced,  not  by  execu- 
tion, but  the  amount  is  to  be  made  part 
of  tne  next  tax  roll,  and  collectea  as 
other  taxes.  Crane  v.  Fond  du  Lac,  16 
Yf\B,  196.  But  judgments  in  that  State 
may  be  enforced  by  mandamus  to  levy 
and  collect  the  requisite  tax  to  pay 
them.  State  v.  Milwaukee,  20  Wis.  87; 
State  V.  Beloit,  20  Wis.  79;  State  v. 
Madison,  15  Wis.  30. 

In  lowoy  the  remedy  of  a  creditor 
affainst  county  corporations  (State  v. 
Flojrd  County^  5  Iowa,  380)  and  upon 
ordmary  mumcipal  indebtedness  is  hy 
euUy  and  not  by  mandamus^  where  the 
indebtedness  is  in  the  original  form,  as 
a  simple  contract  debt.  Coy  v,  Lyons, 
17  Iowa,  1;  State  v.  Davenport,  12 
Iowa,  335.  The  remedy  of  one  who  has 
paid  a  tax  in  aid  of  a  railroad,  which  is 
afterwards  declared  illegal,  is  by  manr 
damus  against  the  proper  officers  to 
compel  them  to  return  it.  Eyerly  v. 
Jasper  County,  72  Iowa.  149.  Com- 
pare Barnes  v,  Marshall  County,  56 
Iowa,  20. 

In  Alabama:  Miller  v.  McWilliams, 
50  Ala.  427;  Elmore  County  v.  Long, 
52  Ala.  277.  Nor  can  a  suit  be  main- 
tained against  acountvon  a  claim  which 
has  been  audited  and  allowed  without 
reduction.  The  onlv  remedy  is  by  mon- 
damus  to  compel  the  levv  of  such  tax 
as  the  law  permits  to  be  levied,  to  pay 
the  claim  (overruling  Randolph  Cpunty 
V.  Hutchins,  46  Ala,  397).  Covington 
County  9.  I>unklm,  52  Ala.  28.  See 
also  Shinbone  9.  Rajidolph  County,  56 
Ala.  183. 

In  PennsytvaniOf  it  is  held  that  an 
ordinary  execution  cannot  he  issued 
against  a  municipal  corporation;  that 
none  of  the  property  of  such  a  corpora- 
tion, whether  real  or  personal,  ''neces- 
sary for  governmental  purposes,"  can 
be  seized  or  sold  thereon;  and  that  the 
proi>er  remedy  for  the  judgment  cred- 
itor is  the  mandamus  execution  provided 
by  statute,  which  conmiands  the  cor- 
poration treasurer  to  pay  the  amount 
of  the  judgment  out  of  any  unappro- 
priated moneys  in  his  hands,  and  which 
must  be  obeyed  by  the  officer  whether 
the  ooimcil  have  made  an  appropriation 
therefor  or  not.  These  wnts  have  pri- 
ority in  the  order  in  which  thev  are 
served.      Monaghan    v.    Philadelphia, 


28  Pa.  207;  In  re  Mar^y  Tp..  10 
Kulp.  (Pa.)  43;  Commonwealto  v. 
Pittsburgh.  88  Pa.  66;  ii^ra,  §  1508, 
note.  Ana  in  the  same  State,  it  has 
been  held  that  an  action  woula  not  lie 
upon  the  resolution  of  a  municipal  cor- 
poration directing  the  mayor  to  issue 
certificates  of  debt  to  an  individual,  the 
only  remedy  being  by  mandamus. 
Commonwealth  v.  Lancaster,  5  Watte 
(Pa.),  152.  Mandamus  to  county  com- 
missioners to  draw  orders  on  county 
treasury  refused  where  the  treasury 
has  no  money  therein  with  which  the 
orders  can  be  paid.  Conmionwealth  v. 
Philadelphia  CJounty,  1  Whart.  (Pa.)  1; 
Conmionwealih  v.  Philadelphia  County, 
2  Whart.  (Pa.)  286.  Remedy  of  a 
claimant  against  a  county  in  Pennsyl- 
vania^ when  by  action  and  when  by 
mandamus,  see  Hester's  Case,  2  Watts 
&  S.  (Pa.)  416;  Conmionwealth  v.  Al- 
legheny County,  16  Serg.  &  R.  (Pa.)  317; 
Lyon  9.  Adamsj  4  Serg.  &  R.  (Pa.)  443; 
Wilson  9.  Huntmgdon  County,  7  Watts 
A  S.  (Pa.)  197. 

Remedy  hy  mandamus  to  compel  paiy- 
ment  cf  county  orders  or  warrantSf  or 
audited  daims.  Cuthbert  9.  Lewis,  6 
Ala.  262;  Smith  9.  McCutchen,  146 
Ala.  455;  Keller  9.  Hyde,  20  Cal.  593; 
Connor  9.  Morris,  23  Cal.  447;  Rooney 
9.  Snow,  131  Cal.  51;  Coleman  9.  Neal, 
8  Ga.  560;  State  9.  Mount,  20  La.  An. 
352;  State  9.  Holgate,  107  Minn.  71; 
State  9.  Cass  County.  63  Neb.  767; 
People  9.  Anderson,  69  N.  Y.  App.  Div. 
619;  Commonwealtii  9.  Johnson,  24 
Pa.  Super.  Ct.  490;  Abemethy  9. 
Medical  Lake,  9  Wash.  112;  State  9. 
GuniL  92  Minn.  436;  anU,  chap,  xix., 
on  Warrants. 

Mandamus  wUl  lie  against  a  county 
treasurer  where  he  refuses  to  pay  a 
school  order.  Wright  9.  Kinney,  123 
N.  Car.  618.  A  wnt  of  miOndamus  will 
issue  to  compel  county  commissioners 
to  issue  a  warrant  of  distress  to  enforce 
payment  of  damages  awarded  by  them 
for  land  and  rights  taken  by  water  com- 
panies. Furbish  9.  Kennebec  Cotmty, 
93  Me.  117.  Where  a  claim  against  a 
county  has  never  been  formallv  re- 
jected or  allowed,  mandamus  will  lie 
to  compel  the  comptroller  having  au- 
thority to  audit  such  claims  to  act 
thereon.  People  9.  Coler,  48  N.  Y. 
App.  Div.  492.    In  Maryland,  the  levy- 
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processes  of  the  law;  and  this  principle  has  been  applied  to  the 
mode  of  compelling  municipal  corporations  to  meet  their  liabilities 
and  obligations.  Therefore^  it  has  been  generally,  but  not  uni- 
f ormly,  held,  if  the  creditor  may  bring  suit  against  the  corporation 
and  obtain  a  judgment,  which  may  be  enforced  and  rendered  effec- 
tual by  ordinary  execvium,  that  mandamus  will  not  lie  to  compel  pay- 
ment, in  advance  of  judgment  recovered;  and  thb  view,  under  the 
conditions  just  stated,  is  the  one  most  consbtent  with  principle. 


ing  of  a  tax  by  the  county  oommissioners 
for  the  pa3rment  of  claims  authorized  by 
laWy  may  be 'Compelled  bv  mandamus^ 
Worcester  County  v.  Melvin,  89  Md. 
37.  Mandamus  does  not  lie,  in  New 
Yorkf  to  compel  supervisors  to  audit 
and  aUow  the  amount  of  a  tax  illegally 
assessed  and  collected  from  the  relator. 
People  V,  Chenango  Coimty,  11  N.  Y. 
563. 

In  lawa,  it  is  held  that  mandamus 
will  not  lie  to  compel  the  county  audit- 
ing officer  to  act  by  either  allowing  or 
disallowing  a  claim  against  the  county, 
for  the  reason  that  the  claimant  has. 
by  an  action  in  the  courts,  a  plain  and 
adequate  remedy.  State  t^.  Floyd 
County,  5  Iowa,  380.  Mandamus  hes 
to  a  dty  treasurer  to  compel  a  perform- 
ance ot  the  ministerial  act  of  issuing  a 
warrant  for  an  audited  or  approved 
biU.  Reynolds  v,  T^lor,  43  Ala.  420; 
State  V.  Mount,  20  La.  An.  352,  369; 
People  V,  Brennan,  39  Barb.  (N.  Y.) 
536. 

Treasurer  may  by  mandamus  be  com- 
pelled to  pay  a  city  warrant  where  it  has 
Deen  lewdly  issuer  and  he  has  sufficient 
funds  at  hand.  Wyker  v.  Francis,  120 
Ala.  509.  Afaru2amu6  to  city  auditor  to 
draw  warrant.  State  v.  Mason,  153 
Mo.  23.  See  also  American  La  France 
Eng.  Co.  V.  Sejrmour  (N.  J.  L.), 
74  Atl.  Rep.  439;  Ulhnan  v.  Sandell, 
158  Mich.  496.  Mandamus  lies  to 
compel  a  municipality  to  issue  dty 
warrants  in  p^rment  of  a  judgment. 
Little  Rock  v.  United  States,  103  Fed. 
Rep.  418.  Mandamus  will  lie  to  com- 
pel a  town  to  pay  a  claim  for  which 
plaintiff  has  received  an  order  on  the 
treasurer  without  his  first  reducing  the 
claim  to  judgment.  Thomas  v.  Mason, 
39  W.  Va.  526.  Mandamus  will  not  lie 
to  an  au^tor  of  a  coimty  or  other  public 
corporation  to  draw  an  order  when  the 
amount  has  not  been  ascertained,  and 
when  he  has  by  law  no  power  to  ux  the 
amoimt.    State  v.  Mount,  20  La.  An. 


352;  People  ».  Flagg,  17  N.  Y.  584; 
Putnam  County  v.  Allen  County,  1 
Ohio  St.  322;  Burnett  v.  Portage 
County,  12  Ohio  St.  57;  State  v.  Hamil- 
ton County,  19  Ohio,  116.  The  stat- 
utes of  Missouri  require  the  warrant 
holder  to  reduce  his  claim  to  judgment 
before  applying  for  a  fiuifuiamtM.  State 
V.  Clay  County,  46  Mo.  231;  State  v. 
Bollinger  County,  48  Mo.  475;  State 
V.  Pacific,  61  Mo.  155. 

The  writ  of  mandamus  is  the  proper 
remedy  against  an  auditor  who  refuses 
issue  to  a  county  warrant  when  directed 
to  do  so  by  the  board  of  supervisors. 
An  action  on  the  auditor's  official  bond 
is  not  a  "plain,  speedy,  and  adequate 
remedy."  Babcock  v.  Goodrich.  47 
Cal.  488;  ante.  §  856.  When  debt  is 
payable  out  or  a  particular  fund,  the 
remedy  is  ordinarily  by  mandamus.ajid 
not  by  action.  Be^ey  v,  Irwin,  6  Colo. 
App.  66;  Illinois  Hosp.  for  Insane  v, 
Higgins,  15  111.  185;  Reed  v,  Heglie 
(N.  Dak.),  124  N.  W.  Rep.  1127. 
See  also  State  v.  Harrison,  81  Ohio  St. 
98;  90  N.  E.  Rep.  150.  Where  one 
having  a  claim  entitled  to  be  paid  out 
of  a  special  fund,  neglected  to  present 
it  or  demand  payment  until  after  the 
fund  had  been  lawfully  exhausted,  he 
could  not  compel  the  issuance  of  a 
warrant  against  such  fund  for  his 
claim.  Parks  v.  Hays,  11  Colo.  App. 
415. 

Mandamus  to  town  auditor  in  /Si- 
nois  to  audit  debt  granted.  United 
States  V.  Ottawa,  28  Fed.  Rep.  407. 

Mandamus  will  not  lie  to  compel 
the  coimty  court  to  grant  an  application 
of  a  judgment  creditor  of  the  county  to 
issue  a  warrant  on  the  treasuiy  payable 
out  of  a  particular  fund,  the  action  of 
the  court  being  judicial,  and  an  appeal 
lying  therefrom  to  the  Circuit  Cburt. 
State  V.  Macon  County  Ct.,  68  Mo.  29; 
see  antSf  chap,  xviii.,  on  Contracts, 
liability  to.be  sued,  see  post,  chap, 
zxxii.;  ante,  §  860. 
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when  the  matter  stands  wholly  imaffected  by  legislation.^    When 
judgment  is  rendered,  and  there  is  no  property  subject  to  exeeu- 


*  PeOT>le  ».  Clark  County,  60  Dl.  213 ; 
State  V.  Floyd  County,  5  Iowa,  380, 383 ; 
Coy  V.  Lyons,  17  Iowa,  1;  State  v, 
Davenport,  12  Iowa.  335;  Lexington  v. 
Mulliken,  7  Gray  (Mass.),  280;  State  v. 
Union  Tp.,  37  N.  J.  L.  84.  See  Knapp 
V,  Hoboken,  38  N.  J.  L.  371;  State  v. 
Clay  County,  46  Mo.  231;  State  v. 
New  Orleans,  30  La.  An.  82;  Marsh  v. 
Little  Valley,  64  N.  Y.  112;  People  v. 
New  York,  64  N.  Y.  627;  State  r.  New 
Orleans,  30  La.  An.  129;  State  v. 
Pacific,  61  Mo.  155;  Mansfield  v.  Ful- 
ler, 50  Mo.  338,  and  cases  cited  bv 
Blissy  J.;  Moran  v,  Elizabeth,  9  Fed. 
Rep.  72.  Text  approved;  Brown  ». 
Gates.  15  W.  Va.  131.  See  and  com- 
pare Buck  V,  Lockport,  6  Lansing  (N. 
Y.),  251:  supra,  §§  992,  1485-1487; 
Hugg  V.  Ivins,  59  N.  J.  L.  139;  Polins 
V.  Philippi  Board  of  Education,  60  W. 
Va.  374.  In  KanaaSf  mandamus  to 
compel  a  tax  levy  was  aDowed  to  issue 
prior  to  a  judgment  at  law  on  the  bonds. 
Biley  v.  Garfield,  54  Kan.  463. 

In  Hambleton  v.  Dexter.  89  Mo.  188, 
it  was  held  that,  while  it  snould  appear 
in  the  alternative  writ  that  the  relator 
has  no  other  remedy,  it  ia  not  necessary 
to  show  that  an  execution  has  been  issued 
and  been  unavailing;  proof  that  the 
town  has  no  property  upon  which  it 
could  be  levied  and  no  money  subject 
to  the  payment  of  the  judgment  is  suffi- 
cient. See  Hubbel  v.  Maryyille.  85 
Mo.  App.  165.  But  if  required  by 
statute,  a  return  of  the Jl.  fa,  wiO  be 
held  necessary  in  the  Federal  court. 
Laird  v.  De  Soto,  25  Fed.  Repr.  76. 

In  Greene  Coimty  v,  Daniel.  102  U.  S. 
187,  the  ruling  was  that,  although  by 
statute  of  a  State  mandamus  will  lie  to 
compel  the  assessment  and  levy  of  taxes 
to  pay  interest  on  bonds,  yet  the  holder 
who  resorts  to  the  courts  of  the  United 
States  must  first  obtain  judgment  be- 
fore he  is  entitled  to  that  remedy,  s.  p. 
Osborne  v.  Adams  County,  7  Fed.  Rep. 
441;  posty  §1514. 

In  Chicago  v,  Hadey,  25  ID.  595,  the 
question  was  presented,  whether,  at 
common  law,  or  in  the  absence  of  an 
express  statute  authorizing  it,  a  judgment 
against  a  municipal  corporalian  could 
be  enforced  by  an  ordinary  fieri  facias. 
The  majoritv  of  the  court  were  of  opin- 
ion that  such  a  writ  was  not  allowable, 
and  quashed  it,  holding  that  the  only 


proper  course  for  the  creditor  to  pursue, 
after  refusal  to  pay,  was  by  mand€anu8  to 
compel  payment,  or  the  levy  of  a  suffir 
cient  tax  for  that  purpose.  The  con- 
clusion that  their  property  is  exempt 
from  sale  on  execution  is  based  upon 
the  propositions,  that  such  corporations 
are  created  for  public  and  civil  purposes : 
that  to  pay  their  debts,  they  are  clothed 
with  the  power  to  raise  money  by  tax- 
ation; that  their  property  is  poesessed 
for  corporate  pjurpoees,  and  not  in  the 
way  in  which  it  is  possessed  by  indi- 
viduals; that  to  levy  upon  and  sell  such 
property  —  for  instance,  water-works, 
nre-engmes,  public  buildings,  the  reve- 
nues, ac.  —  would  destroy  the  corpora- 
tion, or,  at  least,  the  means  of  enabling 
it  to  discharge  its  proper  functions.  No 
execution  can  be  awarded  against  a  mu- 
nicipal corporation  in  Illinois.  Bloom- 
ington  V.  Brokaw,  77  111.  194,  following 
Chicago  V.  Hasley,  25  III.  595;  Obiey 
V,  Harvey,  50  HI.  453;  Elrod  v.  Bemar 
dotte.  53  111.  368;  Morrison  9.  Hinkson, 
87  HI.  587;  Chicago  v.  People,  98  111. 
App.  517. 

As  to  exemption  of  municipal  reve- 
nues from  judicial  seizure,  see  ante, 
§§  248, 249.  As  to  sale  of  municipal  prop- 
erty on  execution,  see  ante,  chap.  xxi. 
§  992;   anU,  §§  1396,  1397. 

In  the  absence  of  an  express  provi- 
sion of  law  to  that  effect,  creditors  of 
a  municipal  corporation  cannot,  outside 
of  the  New  England  States,  resort  to 
the  indimdual  property  of  the  inhaibv- 
tants  for  the  purpose  of  discharging 
a  judgment  against  the  corporation. 
Their  remedy  is  by  mandamus  to  com- 
pel the  corporation  to  pay  the  debt  by 
levying  a  tax;  but  the  failure  of  the 
corporation  to  make  the  levy,  or  of  the 
inhabitants  to  pay  the  tax,  does  not 
render  their  incuvidual  prop!erty  liable 
to  be  taken  by  the  creditor.  Homer 
V,  Coffey,  25  Miss.  434.  In  this  case 
it  appeared  that  the  town  of  Grand 
Gulf  was  incorporated,  with  the  usual 
power  of  contracting,  suing,  and  being 
sued,  and  levying  taxes.  A  judgment 
was  recovered  against  the  corporation, 
on  which  execution  was  returned 
*'nuUa  bona."  The  corporation  re- 
fused to  levy  a  tax  to  pay  the  judg- 
ment, whereupon  the  mditor  lasaed 
another  execution,  and  levied  the  same 
upon  the  private  property  of  the  inhab- 
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tion  out  of  which  it  can  be  made,  maniamvs  will  lie,  and  is  the 
proper  remedy,  to  comepl  the  levy  and  collectidn  of  the  necessary 
tax  to  pay  the  judgment.  When  the  claim  is  reduced  to  judgment, 
the  duty  to  provide  for  its  payment  becomes  perfect,  and  if  it  can 
be  paid  in  no  other  way,  it  must  be  done  by  the  levy  and  collection 
of  a  tax  for  that  purpose,  and  this  duty  will  be  enforced  by  marir 
damua.^    Indeed  Tnandamiu  and  not  a  biU  in  equity  is,  as  will  be 


itants.  The  court  restrained  the  pro- 
ceedings, holding  that,  in  the  absence  of 
express  provicdon,  private  property  could 
not  be  taken  for  corporate  aebts;  and 
refusing  to  follow  the  doctrine  laid  down 
in  Angell  &  Ames  on  Corp.  §  629,  and 
in  Beardsl^  v.  Smith,  16  Conn.  368. 
See  Bloomneld  v.  Charter  Oak  Bank, 
121  U.  S.  121;  arUe,  chap.  xxi.  §  902; 
infra,  §  1519,  note;  Tfoet,  §  1639. 

On  a  petition  by  a  judgment  creditor 
for  manaamue  to  compel  the  collection 
of  a  tax,  no  matter  can  be  urged  in  do- 
fence  which  could  have  been  pleaded 
ajB  a  defence  in  the  action  on  the  bonds 
in  which  tlie  judgment  was  recovered. 
Santa  F^  County  v.  Coler,  215  U.  S. 
296,  aCr^  14  N.  Mex.  134. 

^  Loiusiana  v.  St.  Martin's  Par. 
Pol.  Jury,  111  U.  S.  716;  Rock  Island 
County  V.  United  States,  4  Wall.  (U. 
S.)  435:  Von  Hoffman  v.  Quincy,  4 
Wan.  (tJ.  S.)  635;  Galena  v.  Amy,  5 
Wan.  (U.  S.)  705;  Kiggs  v,  Johnson 
County,  6  Wall.  (U.  S.)  166;  Weber 
V.  Lee  County,  6  Wall.  (U.  S.)  210; 
United  States  v.  Keokuk,  6  WaU.  (U.  S.) 
514;  Britton  v.  Platte  City.  2  DiUon 
C.  C.  R.  1;  United  States  v,  Ottawa,  28 
Fed.  Rep.  407;  Frank  v,  San  Fran- 
cisco, 21  Cal.  668;  State  v.  Jackson 
County,  19  Fla.  17;  Ohiey  v.  Harvey, 

50  m.  453;  People  v.  Cairo,  50  Dl.  155; 
Rogers  v.  People,  68  HI.  154;  Peoria 
County  V.  Gordon,  82  lU.  45;  Lyons 
V.  Coolidge,  89  HI.  529;  Coy  v.  Lvons, 
17  Iowa,  1;  Fleming  v.  Dyer  (Ky.), 
47  S.  W.  Rep.  444:  Muhlenberg 
County  V,  Morehead  (Ky.).  46  S.  W. 
Rep.  691;  State  v.  New  Orleans,  30 
La.  An.  705;  Klein  v.  Warren  Coimty, 

51  Miss.  578;  Klein  v.  Smith  County, 
54  Miss.  254;  State  v,  Hugg,  44  Mo. 
116;  State  v.  Kineval  (Neb.).  97 
N.  W.  Rep.  798;  Gabler  v,  Elizar 
beth,  42  N.  J.  L.  79;  Clarke  v.  Jersey 
City,  42  N.  J.  L.  94;  Fry  v.  Mont- 
gomery County,  82  N.  Car.  304; 
Schaffer  v.  Cadwallader.  36  Pa.  126; 
Commonwealth  v,  Pittsburgh,  88  Pa. 
St.  66;  Corpus  Christi  v,  Woessner,  58 


Tex.  462;  Sherman  v.  Langham,  92 
Tex.  20;  Brown  v.  Gates,  15  W.  Va. 
131,  approving  text;  Usher  v,  Charle»- 
ton^n  W.  Va.  595;  State  v.  Madison, 
15  Wis.  30;  State  v,  Wilson,  17  Wis. 
687;  State  v.  Milwaukee,  20  Wis.  87; 
State  9.  Beloit,  20  Wis.  79;  Watertown 
o.  Cady,  20  Wis.  501. 

The  writ  wiU  be  refused  where  it 
win  be  unava/Uing.  State  v.  New  Or- 
leans, 35  La.  An.  221;  State  v.  New 
Orleans,  35  La.  An.  68;  Spiritual 
Atheneum  Soc.  of  W.  R.  v.  Randolph, 
58  Vt.  192;  Fisher  r.  Charleston,  17 
W.  Va.  595;  WeUs  v.  Mason,  23  W.  Va. 
456.  Held  to  lie  in  a  State  lamrt  to 
enforce  a  judgment  in  the  Federal  court 
of  the  district;  but  qweref  State  v, 
Beloit,  20  ^^.  79.  See  Hohnan, /n  re, 
28  Iowa,  88. 

A  written  demand  upon  a  city  for  the 
pa3rment  of  a  judgment,  without  asking 
lor  the  levy  of  a  tax  for  the  purpose,  is 
sufficient  to  auUiorize  a  mandamua  re- 
quiring the  levy  of  a  tax  for  the  pay- 
ment of  the  judgment.  United  States 
9.  Saunders,  124  Fed.  Rep.  124;  Cairo 
V.  Ehrerett,  107  Bl.  75;  Lewis  v.  John- 
athan  Creek  &  L.  Drainage  Com'rs, 
111  Bl.  App.  222.  Mandamua  may  be 
issued  without  previous  demand  for 
payment  where  the  demand  would  be 
a  mere  idle  act.  United  States  v. 
Brooklyn,  8  Fed.  Rep.  473.  Where 
one  sedcs  by  mandamus  to  compel  the 
levy  of  a  tax  to  pay  a  judgment,  on  the 
{ground  that  a  change  in  the  law  lim- 
iting the  power  of  taxation  was  in 
violation  of  the  contract,  he  must 
aUege  and  prove  that  his  judgment 
was  foundea  upon  a  contract.  State 
V.  St.  Martin's  Par.  Pol.  Jury,  32  La. 
An.  884.  But  there  is  an  impfied  con- 
tract to  pay  for  official  services  at  the 
rate  of  compensation  in  force  when  the 
services  were  rendered,  which  cannot 
be  impaired  by  subsequent  l^pslation. 
Fisk  V.  Jefferson  Par.  Pol.  Jury,  116 
U.  S.  131;  Stewart  v.  Jefferson  Par. 
Pol.  Jury,  116  U.  S.  135.  Mandamus 
to  enforce  the  ooUection  of  a  judg- 
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presently  stated  more  at  length,  the  proper  mode  of  compelling 
the  performance,  by  a  munidpality,  of  the  duty  of  levying  a  tax 
to  pay  judgments  against  it.^ 

§  1508  (851).  Special  Limitattoni  on  the  Power  to  levy  Taxes.  — 
Where  a  bonded  debt  is  authorized,  and  the  power  cf  taxation  for 
He  pajfment  is  limited  by  the  enabling  act  itself,  and  by  the  general 
statutes  in  force  at  the  time,  to  the  special  tax  designated  in  the 
act,  there  is  want  of  power  to  levy  any  greater  tax  than  the  one 
thus  specially  provided  and  limited.  If  there  is  no  statute  giving 
the  power  to  issue  bonds,  the  municipality  b  not  bound,  and  cannot 


ment  against  a  municipal  oorpcration 
is  legally  equivalent  to  a  statutory 
exec^tion,  and  is  subject  to  the  same 
limitation  as  to  time  when  it  may  be 
resorted  to.  United  States  v.  Oswego, 
28  Fed.  Rep.  55.  The  writ  lies  against 
a  county  to  enforce  a  ]udf;ment  af^ainst 
an  incorporated  township  withm  its 
limits,  wnen  by  statute  it  is  the  duty 
of  the  county  to  make  provision  for  its 
payment.  LiBtbette  County  v.  Moulton, 
112  U.  S.  217. 

Where  a  city  corporation  was  com- 
manded to  levy  and  collect  a  spect/Ec 
tax  sufficient  to  pay  the  relator's  juajg- 
ment.  a  return  snowing  that  they  had 
leviea  a  tax  to  pay  thisjudgment  and 
other  daima  is  not  sufficient.  Other 
claims  cannot,  in  such  case,  be  included. 
The  return  must  state  facts  showing 
performance  of  the  mandate,  or  a  suffi- 
cient excuse  for  the  non-performance 
of  the  duty  enjoined.  Benoow  v.  Iowa 
City,  7  Wall.  (U.  S.)  313.  Mr.  Justice 
Davis,  in  this  case,  observes:  ''To 
make  the  return  properly  responsive 
to  the  writ,  it  was  necessary  to  disclose 
the  whole  act  constituting  the  levy,  so 
as  to  enable  the  court  to  determine 
whether  it  was  sufficient  to  pay  the 
judgment  of  the  relator."  This  remark 
IS  made  in  relation  to  that  part  of  the 
return  which  states,  in  general  terms, 
that  the  defendant  had  levied  a  tax 
sufficient  to  pay  the  judgment.  Under 
a  special  statute,  held  to  be  a  duty  en- 
forceable by  mandamus  to  levv  a  tax  to 
pav  improvement  bonds  on  aU  the  tas^ 
Me  property  of  the  city,  and  not  simply 
upon  the  property  improved  or  locally 
benefited.  United  States  v.  Fort  Scott, 
99  U.  S.  152. 

An  assignee  of  a  judgment  against  a 
city  may  enforce  pa3rment  by  manda- 


mus, Chicago  V.  Sansum,  87  SI.  182. 
On  the  application  for  such  mandamus, 
the  original  defence  cannot  be  set  up  a 
second  time.    75. 

As  to  the  ri^t  of  the  creditor  to  have 
the  tax,  which  is  ordered  to  be  levied,  set 
apart  and  applied  to  his  use,  see  also 
Coy  V.  Lyons,  17  Iowa,  1;  Galena  v. 
Amy,  5  Wall.  (U.  S.)  705;  Loute  v. 
Allegheny  County,  10  Pitts.  L.  J.  241; 
Pollock  V.  Lawrence  County,  7  Pitts. 
L.  J.  373.  Judgpent  creditor  entitled, 
as  a  reward  of  his  diligence,  to  priority 
over  simple  contract  creditors.  Coy  v, 
Lyons^  supra.  Mandamus  may  be  re- 
f  uised  if  the  corporation  has  been  guUty 
of  no  unreasoxuible  or  improper  delay 
in  levying  the  tax.  Tillaon  v,  Putnam 
County,  19  Ohio,  415. 

1  Walkley  v,  Muscatine,  6  Wall. 
(U.  S.)  481;  supra,  §  1482;  infra, 
§S  1513,  1520;  Rees  v,  Watertown,  19 
Wall.  (U.  S.)  107,  116;  Heine  v.  Levee 
Com'rs,  19  WaU.  (U.  S.)  655;  Meri- 
wether V,  Garrett,  102  U.  S.  472;  The 
last  two  cases  distinguished,  see  Gra- 
ham V,  Folsom,  200  U.  S.  248, 252;  anU, 
§§  335.  336,  and  cases  cited  in  notes; 
post,  ii  1520,  1521.  The  effect  of  dis- 
sdutian  and  of  the  repeal  of  municipal 
charters  and  change  cf  boundaries  on 
the  rights  of  creditors,  and  the  jurisdic- 
tion <n  e(iuity  in  such  cases,  has  been  di»- 
cussed  in  previous  chapters  (vii.  and 
viii.)  of  thu  work.  AnU,  $S  335,  336, 
338,  339,  357-360.  See  ateo  Graham 
V.  Folsom,  200  U.  S.  248.  In  proceed- 
ings in  mandamus  the  respondent  will 
not  be  allowed  to  make  allegations 
which  contradict  the  record  of  the  judg- 
ment. Harshman  v.  Knox  County,  1^ 
U.  S.  306;  see  infra,  §  1508,  note,  and 
compare  with  BrownisviUe  v.  Loague. 
129  U.  S.  493. 
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be  compelled  by  maniamus  to  levy  a  tax  to  pay  them.*  So,  too,  if 
the  municipality  has  no  power,  either  by  express  grant  or  by  implt- 
cation,  to  raise  the  money  by  taxation  to  pay  the  indebtedness,  the 
municipal  authprities  cannot  be  required  to  levy  a  tax  for  that  pur- 
pose.'   But  the  Supreme  Couft  of  the  United  States  has  held  that 


^  United  States  v,  Maoon  County 
Ct.,  99  U.  S.  582  (distinguiahing  United 
States  V.  Clark  County,  96  U.  S.  211, 
quoted  infra);  supra,  %\  1402  note  ana 
cases,  1506,  note;  vnfray  \  1509;  Knox 
County  Ct.  v.  United  States,  109  U.  S. 
229;  anUy  §  1402;  Aroinwall  v.  Daviess 
County,  22  How.  (U.  S.)_364;  Marab 
V.  Fulton  County,  10  WaU.  (U.  S.) 
676;  Cleveland  v.  United  States,  111 
Fed.  Rep.  941;  Chicot  County  v, 
Kruse,  47  Ark.  80;  Bissell  v,  Kankar 
kee,  64  Dl.  249;  People  v.  Jackson,  92 
BL  444;  McPherson  v,  Foster,  43  Iowa, 
48;  Williamson  v.  Keokuk,  44  Iowa, 
88;  Sykes  v.  Coliunbus,  55  Miss.  115; 
State  V,  Macon  County,  68  Mo.  29; 
also  chaps,  xviii.  and  xx.,  on  Con- 
tracts and  Municipal  Bonds.  See 
State  V.  Royse  (Neb.),  97  N.  W.  Rep. 
473,  98  N.  W.  Rep.  459;  Denison  v, 
Foster  (Tex.  Civ.  App.),  37  S.  W.  Rep. 
167.  Duty  of  city  and  rights  of  bond- 
holder where  his  bonds  are  pavable  only 
out  of  the  general  fund  levied  for  current 
expenses.  East  St.  Louis  v.  United 
States,110U.  S.  321. 

Where,  by  statute,  the  amount  of 
tax  which  a  county  can  lawfully  levy  is 
limited  to  six  mills,  and  the  judgment 
creditor  had  no  contract  for  the  levy  of 
a  spedal  tax,  and  the  whole  six  mills 
were  necessary  for  the  ordinary  current 
expenses  of  the  county,  it  was  held  that 
the  court  could  not  in  a  mandamus  pro- 
ceeding, direct  one  mill,  or  any  portion 
of  the  six  mills  tax  authorized  by  law. 
to  be  levied  separately  from  the  rest  and 
set  apart  for  the  p^ment  of  the  judg- 
ment (following  East  St.  Louis  v. 
United  States,  110  U.  S.  321).  Clay 
County  V.  McAleer,  115  U.  S.  616.  Sub- 
sequent constitutional  provision  held 
to  have  the  effect  to  remove  a  prior 
charter  limitation  on  the  power  of  the 
coundl  to  levy  a  tax  for  the  payment 
of  bonded  debt  thereafter  mcurred. 
East  St.  Louis  v.  Amy,  120  U.  S.  600; 
ante,  §  1402;  post,  $  1509,  and  note. 
The  remedy  by  mandamus  is  pros- 
pective only,  and  the  fsdlure  of  a  city 
m  past  years  to  exercise  its  entire  tax- 
ing power  within  the  j^rescribed  statu- 
tory limit,  will  not  justify  a  levy  in  any 


future  year  in  excess  of  the  charter 
limitation  for  the  purpose  of  paying  a 
contract  debt  which  has  been  reduced 
to  judgment.  Cleveland  v.  United 
States.  Ill  Fed.  Rep.  341,  348. 

'  United  States  v.  Macon  County, 
99  U.  S.  682;  M.  E.  Church,  In  re,  66 
N.  Y.  395;  State  v,  Guttenberg,  39 
N.  J.  L.  660;  Grand  County  v.  King,  67 
Fed.  Rep.  202;  Cleveland  v.  United 
States,  111  Fed.  Rep.  341:  Grand 
County  r.  People,  16  Cok).  App.  215; 
State  V.  Wahoo,  62  Neb.  40.  See  State 
r.  Royse  (Neb.),  91  N.  W,  Rep.  559. 

Macon  County  Case.  In  the  case  of 
United  States  v,  Macon  County,  sur 
pro,  Waits,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  ''If  there  had 
been  nothing  in  the  act  to  the  contrary, 
it  misht  perhaps  have  been  fairly  in- 
ferred that  it  was  the  intention  of  the 
legislature  to  grant  full  power  to  tax 
for  the  pa3rment  of  the  extraordinanr 
debt  authorized,  to  an  amount  suffi- 
cient to  meet  both  principal  and  in- 
terest at  maturity.  This  implication 
is,  however,  repeOed  by  the  special  pro- 
vision for  the  tax  of  one-iweriieth  of  one 
per  cent,  and  the  case  is  thus  brought 
directly  within  the  maxim,  j&xpre8«io 
unius  est  exdusio  aUerius.  Thus,  while 
the  debt  was  authorized,  the  power  of 
taxation  for  its  payment  was  limited  by 
the  act  itself  and  the  general  statutes  in 
force  at  the  time  to  the  special  tax 
designated  in  the  act,  and  such  other 
taxes  applicable  to  the  subject  as  then 
were  or  might  thereafter  bv  general  or 
special  acts  be  permitted.  No  contract 
hsa  been  impaired  by  taking  away  a 
power  which  was  in  force  when  the 
t>onds  were  issued.  The  general  power  of 
taxation  to  pay  county  debts  is  as  ample 
now  as  it  was  when  the  railroad  com- 
pany was  incorporated  and  the  debt  in- 
curred. The  difficulty  lies  in  the  want 
of  original  power.  While  there  has  im- 
doubtedly  oeen  great  recklessness  on 
the  part  of  the  municipal  authorities  in 
the  creation  of  bonded  indebtedness, 
there  has  not  unfrequently  been  gross 
carelessness  on  the  part  of  purchasers 
when  investing  in  such  securities.  Every 
purchaser  of  a  municipal  bond  is  charge- 
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when,  in  order  to  execute  an  expensive  public  work,  a  municipal 
corporation  has  been  vested  with  authority  to  borrow  money  or 


Me  with  notice  of  the  statute  tinder 
which  the  bond  was  issued.  If  the  stat- 
ute gives  no  power  to  make  the  bond, 
the  municipality  is  not  bound.  So, 
too,  if  the  mumcipality  has  no  power, 
either  by  express  grant  or  by  implicar 
tion,  to  raise  money  by  taxation  to  pay 
the  bond,  the  holder  cannot  require  the 
municipal  authorities  to  levy  a  tax  for 
that  purpose.  If  the  purchaser  in  this 
case  nad  examined  the  statutes  under 
which  the  county  was  acting,  he  would 
have  seen  what  might  prove  to  be  diffi- 
culties in  the  way  of  payment.  As  it  is, 
he  holds  the  obh^tion  of  a  debtor  who 
is  unable  to  provide  the  means  of  pay- 
ment. YfehsiVB  no  powerhy  mandamus 
to  compel  a  municipal  corporation  to  levy 
a  tax  which  the  law  does  not  authorize. 
We  cannot  create  new  rights  or  confer 
new  powers.  All  we  can  do  is  to  bring 
existing  powers  into  operation.  In  this 
case  it  appears  that  the  special  tax  of 
one-twentieth  of  one  per  cent  has  been 
regularly  levied,  collected,  and  applied, 
and  no  complaint  is  made  as  to  the  levy 
of  the  one>half  of  one  per  cent  for  gen- 
eral purposes.  What  is  wanted  is  the 
levy  oeyond  these  amounts,  and  that, 
we  think,  under  existing  laws,  we  have 
no  power  to  order." 

The  case  of  United  States  v.  Macon 
County  (W  U.  S.  582),  just  noticed, 
should  be  read  in  connection  with 
Harshman  v.  Knox  County  (122  U.  S. 
306),  and  the  latter  in  connection 
with  Brownsville  v.  Loague  (129  U.  S. 
493,  referred  to  infra,  i  1509.  In 
Harshman  v.  Knox  County  the  bonds 
recited  specifically  that  they  were  is- 
sued under  an  act  which  limited  (as 
in  U.  S.  V.  Macon  County)  the  power 
and  duty  "to  levy  a  tax  each  year,  not 
to  exceed  one-twentieth  of  one  per  cent, 
upon  the  assessed  value  of  the  tax- 
able property."  When  the  bondholder 
brou^t  action  upon  the  bonds  he  al- 
leged in  his  declfuution  that  they  were 
issued  under  the  General  Railroad  Law. 
This  law  provided  that  a  special  tax 
might  be  levied  to  pay  the  bonds,  and 
6^nollimit  the  amount.  Judgment  waa 
taken  by  defauU  for  the  amount  of  the 
bonds.  Harshman  &.  Knox  County  was 
a  subsequent  mandamus  proceeding 
based  upon  this  judgment.  The  county 
showed  that  it  had  levied  the  one-twen- 
tieth of  one  per  cent.    But  the  relator 


claimed  that  his  judgment  on  the  bonds 
estopped  the  county  in  the  mandamus 
proceeding  to  show,  by  the  recitals  of 
the  bonds  or  otherwise,  that  the  recital 
ajB  to  ^  act  under  which  the  bonds 
were  issued  was  correct;  that  it  es- 
topped the  county  to  show  that  thev 
were  not  issued  under  the  General  Rail- 
road Act.  The  Supreme  Court  held 
with  the  relator,  and  decided  that  he 
was  entitled  to  a  peremptory  manda^ 
mus  under  the  General  Railroad  Act, 
without  limitation  as  to  amoimt.  In 
Brownsville  v.  Loague,  supra,  the  bond- 
holder had  recovered  judgment  on  the 
bonds  of  the  city  of  Brownsville  which 
recited  that  they  were  issued  under  a 
statute  which  was  abrogated;  and  in 
the  subsequent  mandamus  proceeding 
it  was  held  that  the  estoppel  of  the  judg- 
ment on  the  bonds  did  not  conclude  the 
city  from  showing  that  the  act  under 
wmch  they  were  issued,  and  which  con- 
tained the  only  provision  for  levying  a 
tax  for  their  payment,  was  void;  and, 
being  void,  the  Supreme  Court  further 
held  that  the  judgment  creditor  was 
not  entitled  to  a  writ  of  mandamus  to 
compel  the  collection  of  any  tax  for 
their  pa3rment. 

Author^ s  comment.  The  above  ques- 
tions are  nice  and  delicate;  but  iJie 
author  confesses  his  difficulty  in  recon- 
ciling the  two  cases^  or,  to  speak  more 
precisely,  he  thinks  it  may  hereafter  de- 
serve re-examination  whether  the  prinr 
ciple  of  res  judicata  was  not  carried  to 
an  unsound  extent  in  Harshman  v.  Knox 
County.  In  the  action  on  the  bonds 
the  onlv  material  issue,  it  is  submitted, 
would  be  whether  the  county  owed  the 
debt.  t.  e..  whether  the  honda  were 
valid;  and  they  were  equally  valid 
whether  thev  were  issued  under  the  act 
recited  in  the  bonds  or  under  the  act 
alleged  in  the  declaration;  and  thus  the 
averment  was,  in  that  action,  imma- 
terial. As  the  county  did  not  deny  the 
debt  it  suffered  judgment  by  default. 
In  the  mandamus  proceedings  the  issue 
was  wholly  different.  The  county  did 
not  there  contest  the  debt  or  the  judg- 
ment; but  it  did  contest  the  extent  of 
its  power  and  its  duty  to  levy  a  tax  to 
pay  the  debt.  That  question  did  not 
and  could  not  arise  in  tne  action  on  the 
bonds.  It  arose  for  the  first  time  in  the 
mandamus  proceeding.     It  could  not 
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incur  an  obligation,  it  has  the  power  to  levy  a  tax  to  raise  revenue 
wherewith  to  pay  the  money  or  discharge  the  obligation,  without 


have  arisen  before.  For  these  reasons 
may  not  the  principle  of  estoppel  have 
been  carried  too  far.  or  possibly  have 
been  wholly  misapplied,  m  Harshman 
V,  Knox  County?  Witn  deference  we 
suggest  the  doubt  for  further  consid- 
eration. 

Ci^  of  Clevdcmd,  Term.  The  bind- 
ing character  of  the  obligation  of  a  city 
to  provide  by  taxation  for  the  payment 
of  its  contract  debts  and  the  extent  to 
which  the  Federal  courts  will  sustain 
and  protect  against  impairment  by 
subse<}uent  legislation  the  powers  of 
taxation  of  the  city  existing  at  the  time 
when  the  contract  was  niade  are  well 
illustrated  in  the  case  of  a  judgment 
against  this  city  on  a  contract  liability. 
A  judgment  was  recovered  in  1899 
against  the  city  for  $9,852  for  water 
and  light  rents.  See  Cunningham  v. 
Cleveland^  98  Fed.  Rep.  657.  The  tax 
levy  was  limited  by  charter  to  seventy- 
five  cents  on  each  $100  of  valuation, 
and  the  judfipient  so  recovered  was  pay- 
able from  tms  lev^  as  a  current  en)ense 
of  tibie  city;  and  m  Cleveland  v.  United 
States,  111  Fed.  Rep.  341,  it  was  held 
that  there  was  no  implied  power  to  levy 
a  speciaJ  tax  to  pay  water  and  light 
rents,  which  were  ordinaiy  municipal 
expenses,  and  that  the  ofacers  of  the 
city  could  not  be  compelled  by  manr 
damus  to  levy  a  tax  to  pay  the  judg- 
ment exceeding  the  charter  limitation. 
See  also  Cleveland  v.  United  States,  127 
Fed.  Rep.  667.  In  Cunningham  v, 
Cleveland,  152  Fed.  Rep.  907,  a  sub- 
sequent stage  of  the  same  litigation, 
it  appeared  that  after  the  writ  of 
tnanaamus  had  issued  to  levy  a  tax 
to  the  entire  amount  of  the  limit  pre- 
scribed by  law,  the  city  had  expended 
a  portion  of  the  taxes  levied  pursuant 
thereto  for  the  purpose  of  erecting 
school  buildings.  The  charter  au- 
thorized the  city  to  borrow  money 
and  issue  its  bonds  to  erect  public 
buildings.  The  court  held  that  the 
erection  of  public  buildings,  such  as 
school-houses,  was  not  an  ordinary  cur- 
rent expense  to  which  the  revenues  of 
the  city  could  be  applied  whilst  it  owed 
money  on  judgment  for  a  debt  in- 
curred as  a  current  expense,  and  that 
if  the  city  desired  to  erect  school- 
houses  it  should  have  done  so  by  exer- 
daing  its  power  to  borrow  money  and 


issue  bonds.  It  was  further  held  that 
it  had  no  power  to  divert  this  money 
from  the  payment  of  the  relator's  debt. 
In  Cleveland  v.  United  States,  166  Fed. 
Rep.  677,  a  later  stage  of  the  same  liti- 
gation, it  appeared  that,  by  a  statute 
enacted  after  the  making  of  the  con- 
tract under  which  the  debt  was  in- 
curred, all  assessments  were  required 
to  be  made  by  a  county  assessor  whose 
assessment  was  subject  to  review  by  the 
county  board  of  assessors,  the  decision 
of  the  latter  being  final,  unless  altered 
by  the  State  Board  of  Equalization, 
whose  decision  should  be  final :  and  it 
was  e^ressly  provided  that  "no  mu- 
nicipahty  or  taxing  district  shall  assess 
any  property  for  taxation,  but  shall 
copy  the  assessment  made  by  the  as- 
sessor herdn  provided  for,  so  far  as  the 
same  may  be  necessary  for  such  mu- 
nicipality or  taxing  district.''  By  the 
provisions  of  the  charter  of  the  city  at 
the  time  when  the  contract  was  made 
upon  which  the  judgment  was  recov- 
ered, the  recorder  of  the  city  was  en- 
trusted with  the  duty,  and  had  full 
power  to  assess  for  taxes  all  property  in 
the  city  and  to  collect  all  taxes  levied 
thereon,  and  no  other  person  or  officer 
joined  in  either  of  these  duties.  By  the 
Constitution  and  laws  of  the  State  he 
was  required  to  assess  the  property  at 
its  actual  value.  The  court  held  that 
the  plaintiff,  by  virtue  of  his  contract 
with  the  city,  became  entitled  to  claim 
the  exercise  of  the  powers  and  duties 
conferred  upon  the  city  recorder;  that 
the  subsequent  statute  providing  for 
the  assessment  by  the  county  assessor 
was  void  as  impairing  the  obligation  of 
the  contract  with  the  plaintiff  by  de- 
priving him  of  a  rem^y  against  the 
recorder  to  compel  the  assessment  of 
property  at  its  true  value;  that  con- 
sequently the  provision  of  the  charter 
for  assessment  Dv  the  recorder  was  not 
repealed;  and  that  the  recorder  could 
be  compelled  by  mandamtta  to  reassess 
property  for  previous  years  which  had 
been  assessed  by  the  county  assessor  at 
less  than  its  actual  value,  and  to  levy 
taxes  upon  such  reassessment  for  the 
purpose  of  paying  the  plaintiff's  judg- 
ment. The  statutes  of  Tennessee  oonr 
tained  ample  authority  permittinc^  the 
reassessment  of  undervalued  or  omitted 
property.     Severena,  C.  J.,  who  de- 
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any  special  mention  that  such  power  is  granted,  unless  the  implica- 
tion is  repelled  by  other  provisions  in  the  charter  or  legislative 
enactments.^ 


§  1509  (851  a).  Judgment  Oradltor  not  entitled  to  MandimuB  to 
enforce  Collection  of  Tax  under  a  Statute  abrogated  at  the  time  when  the 
debt  was  created.  —  The  principle  that  mandamus  does  not  confer 


livered  the  opinion  of  the  Circuit 
Court  of  Appeals  {LurUm  and  Rich' 
ardSf  C.  J.,  concurring),  said:  "Th^e 
is  but  a  single  Question,  and  that  is 
stated  in  counsers  first  proposition, 
for,  if  the  later  statute  unpairs  the 
plaontiff's  remedy,  it  is  therefore  void, 
and  did  not  repeal  the  statute  which 
committed  this  duty  to  the  city  re- 
corder. That  duty  continued  to  be 
attached  to  his  office  as  if  the  repealing 
statute  had  never  been  passed.  Under 
the  former  law,  the  plamtifPs  remedy, 
if  his  judgment  was  not  paid,  was  by 
a  direct  and  simple  order  against  the 
city's  own  officer.  It  was  in  no  wise 
hampered  or  impeded  by  any  external 
relations  with  those  of  the  county  or 
State,  or  by  any  relation  of  its  officer 
with  those  of  the  county  or  State,  of 
subordination  or  otherwise.  But  what 
is  the  plaintifPs  remedy  under  the  later 
act?  Counsel  for  the  cit3r  answer  this 
question  first  b^r  suggesting  that  the 
county  assessor  is  required  by  law  to 
assess  propert]^  at  its  true  cash  value, 
and  the  plaintiff  may  repose  upon  the 
presumption  that  he  will  comply  with 
the  law:  and,  further,  that,  ii  tibie  as- 
sessor aoes  not  do  this,  the  plaintiff 
may  bring  the  matter  before  the  county 
boud,  and  if  he  does  not  get  relid 
there,  he  may  carry  his  grievance  to  the 
State  Board  of  Equalization,  a  board 
whose  decision  is  made  final;  or,  second, 
he  inight  sue  the  coimty  assessor  on  his 
official  bond,  and  he  might  prosecute 
him  in  the  criminal  courts.  This  sug- 
gestion that  the  party  may  rely  upon 
the  presumption  that  the  officers  con- 
cerned with  the  assessment  and  collec- 
tion of  the  necessary  taxes  is  not  new, 
and  has  been  answered  in  previous 
cases.  Seibert  v.  Lewis,  122  U.  S.  284. 
...  It  has  occurred  to  us  that  we 
should  consider  whether  or  not  the 
plaintiff  would  have  anv  remedy  which 
the  court  where  the  juojgment  rests,  or 
another  Federal  court  in  another  dis- 
trict, could  enforce.  The  assessor  for 
the  county  of  Bradley  is  not  an  officer 


of  the  dtv  of  Cleveland,  but  of  another 
municipality.  If  it  be  assumed  that 
the  court  below  would  have  jurisdic- 
tion to  entertain  a  proceeding  by  manr 
damu8  against  the  assessor  of  tne  county 
to  compel  him  to  assess  the  property  in 
Cleveland  at  its 'true  value,  still  he 
could  not  be  compelled  to  do  that  with- 
out also  increasing  his  other  valua- 
tions in  other  parts  of  the  county,  and, 
if  the  valuations  in  other,  counties  are 
the  same  as  his  own,  it  would  be  im- 
possible for  him  to  change  his  own 
without  producing  the  disiMuity  which 
the  Constitution  of  the  State  forbids. 
The  statute  requires  that  a  party  ag- 
grieved by  the  county  assessor  shcul 
seek  his  relief,  not  in  the  courts,  but  by 
proceedings  in  the  nature  of  an  app^ 
to  superior  authorities,  who  could  only 
be  reached,  at  the  last  step,  in  another 
Federal  district,  and  then  the  matter 
would  be  so  complicated  with  taxation 
throughout  the  State  that  relief  would 
be  wdl-nigh,  if  not  quite,  impossible. 
It  seems  obvious  that  none  of  these 
expedients  would  be  'a  prompt  and 
efficacious  remedy'  such  as  that  which 
the  plaintiff  would  have  under  the  law 
of  his  contract  which  the  later  statute 
displaces.  The  impairment  which  the 
Constitution  of  the  United  States  for- 
bids is  not  limited  to  cases  where  the 
statute  destroys  the  remedy  and  pro- 
vides no  other,  but  includes  aU  cases 
where  the  substitution  of  a  different 
remedy  is  of  one  in  substance  more 
difficiut,  more  burdensome  or  uncertain 
than  that  which  is  repealed;  one  which 
appreciably  lessens  the  value  of  the  con- 
tract; is  less  prompt  and  efficacious; 
or  as  otherwise  vanously  expressed  to 
signify  a  like  meaning." 

»  United  States  ©."Kew  Orleans,  98 
U.  S.  381,  391.  See  United  States  v. 
Lmcohi  Co.,  5  Dillon,  184,  194,  where 
the  cases  are  dted.  See  also  cases  cited 
in  last  note,  and  also  the  chapter  on 
Munidpal  Bonds,  oiUe.  Unitea  States 
V.  Saunders,  124  Fed.  Rep.  124. 
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new  authority,  but  lies  only  to  enforce  the  performance  of  a  legal 
duty  which  respondents  must  have  the  power  to  perform^  is  further 
strikingly  illustrated  in  a  case  in  the  Supreme  Court  of  the  United 
States.^  Bonds  to  pay  for  stock  in  a  railway  company  had  been 
issued  under  an  act  of  February  8,  1870,  which  act  contained  the 
only  authority  to  issue  the  bonds  and  to  levy  a  tax  for  their  pay- 
menty  and  was  wholly  abrogated  by  an  amended  Constitution 
which  took  efiFect  May  5,  1870,  and  b^ore  the  bonds  were  voted  or 
issued.  A  bondholder  had  recovered  judgment  on  such  bonds, 
and  in  1886  sought  to  enforce  the  levy  and  collection  of  a  tax  under 
the  act  of  1870  to  pay  the  judgment.  The  court  below  held  that, 
although  the  act  of  1870  was  wholly  abrogated  by  the  State  Con- 
stitution, and  the  bonds  were  therefore  void,  yet  the  rektor's  judg- 
ment concludvely  established,  so  far  as  that  judgment  was  con- 
cerned, the  validity  of  the  bonds,  and  at  the  same  time,  quoad  the 
judgment,  it  also  conclusively  established  the  validity  of  the  act 
of  1870  giving  the  remedy  by  a  levy  of  taxes  for  the  payment  of 
the  bonds.  This  decision  was,  however,  reversed  by  the  Supreme 
Court,  which  held  that  the  judgment  on  the  bonds  did  not  estop  the 
municipality  from  showing  that  it  had  no  legal  power  to  levy  the 
tax  by  reason  of  the  abrogation  of  the  act  of  1870,  under  which  the 
bonds  were  issued,  and  which  was  the  only  source  of  authority  to 
levy  a  tax  for  their  payment.  But  the  case  is  entirely  different 
where  the  abrogation  of  the  enabling  act  is  (rfter  bonds  have  been 
duly  issued  and  sold,  since  where  this  is  the  case  such  enabling  act 
and  its  provisions  for  the  levy  of  a  tax  to  pay  the  bonds  consti- 
tute a  contract  with  the  bondholder  which  is  protected  by  the 
Federal  Constitution.* 

*  Brownsville  v.  Loague,  129  U.  S.  upon  no  cause  of  action  whatever." 
493^  distinguishing  Haruiman  v.  Knox  129  U.  S.  493,  supra. 
County.  122  U.  S.  306;  ante.  §  1508,  Mandamus  awarded  to  compel  levy 
note.  **Re8  judicata,*'  savs  Cnief  Jus-  of  tax  to  the  fvU  limit  in  force  when  the 
tioe  FvUer,  giving  the  judgment  of  the  debt  toas  created,  notwithstanding  a  sub- 
court,  "may  lender  straight  that  which  sequent  constitutional  restriction  on  the 
is  crooked,  and  black  that  which  is  amoimt  of  taxes  which  mi^t  be  levied, 
white,  fadt  ex  curvo  rectum,  ex  cJbo  Fisk  v.  Jefiferson  Par.  Pol.  Jury,  116 
niarum  (Jeter  v.  Hewitt,  22  How.  (U.  U.  S.  131;  supra,  }  1507,  and  note. 
8.)  352,  364);  but  where  application  is  *  Graham  v,  Folsom,  200  U.  S.  248. 
made  to  collect  judgments  oy  process  In  this  important  case  municipal  bonds 
not  contained  in  themselves,  and  re-  were  issued  under  valid  statute  au- 
ouiring,  to  be  sustained,  reference  to  thority  in  Souih  Carolina  to  aid  in  the 
toe  alleged  cause  of  action  upon  which  construction  of  a  railroad.  This  statute 
they  are  founded,  the  aid  of  the  court  provided  that  "the  coimty  auditor  or 
should  not  be  granted  when  upon  the  other  officers  discharging  such  duties 
face  of  the  record  it  appears,  not  that  shall  be  authorized  and  required  to  as- 
mere  error  supervened  in  the  rendition  sees  an  annuid  tax  upon  the  property" 
of  such  judgments,  but  that  they  rest  of  the  obli^^r  municipality  to  pay  the 
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§  1510  (852).  Where  Oredltor  ia  entitled  to  have  a  special  Tax 
Levy.  —  Where  the  law  under  which  the  debt  was  incurred  pro- 
vides for  the  levy  of  a  special  tax  to  pay  it,  this  contract  duty  will  be 
enforced  by  mandamiLs,  and  in  such  a  case  it  is  no  answer  to  the 
creditor's  application  for  this  remedy  that  an  execution  has  not  been 
returned  nvUa  bona,  or  that  the  corporation  debtor  may  have  prop- 
erty subject  to  a  sale  on  execution.* 

§  1511  (853).    Where  Statute  gives  Oredltor  the  Bight  to  a  Tez 

Levy;  Prior  Jadgment  not  always  required.  —  Where  a  municipal 

bonds.  Bonds  of  Towmhip  Ninety-six  Ante,  §$  113,  337, 338, 357.  It  also  held 
were  issued  and  held  to  be  valid  by  the  that  this  mandamtu  proceeding  to  corn- 
Supreme  Court  of  the  United  States,  pel  county  officers  to  levy  and  collect  a 
(Folsom  V.  Ninetynrix,  150  U.  S.  611.)  tax  on  property  within  the  township 
The  State  devised  this  scheme  appar-  to  pay  bonds  was  not  a  suit  against 
ently  to  defeat  the  collection  oi  the  the  State,  either  because  those  officers 
bonds.  A  conetUtUional  amendment  are  also  State  officers,  or  because  the 
was  adopted  providing  that  "the  cor-  bonds  were  issued  under  legislative 
porate  existence  of  said  township  is  authority  of  the  State, 
nereby  destroyed,  and  all  offices  in  said  ^  Knox  County  v.  Aspinwall,  24 
towniuup  are  abolished  and  all  cor-  How.  (U.  S.)  376.  In  this  case  an  act 
porate  agents  removed."  Township  of  assembly  authorized  the  county  to 
Kinety-six  was  subsequently  embraced  issue  its  lionds  and  coupons  (see  21 
within  the  lindts  of  a  newly  oij^anized  How.  542),  and  made  it  the  duty  of 
county,  and  under  a  l^islative  act  the  county  conunissioners,  for  the  pur- 
new  officers  therefor  were  appointed  pose  of  paying  the  interest  due  on  the 
directly  by  the  governor  and  they  were  bonds,  ''at  the  levying  of  the  county 
by  the  said  act  expressly  forbidden  to  taxes  for  each  year,  to  assess  a  special 
collect  taxes  to  pav  the  bonds.  Graham  tax  suffident  to  realize  the  amount  of 
V,  Folsom,  supra  (200  U.  S.  248),  was  a  the  interest  to  be  paid  for  the  year." 
tnandamus  i>roceeding  in  the  United  s.  p.  State  v.  Davenp>ort,  12  Iowa,  335; 
States  Circuit  Court  to  compel  these  Louisiana  v,  St.  Martin's  Par.  Pol.  Jury, 
officers  so  appointed  by  the  governor  111  U.  S.  716;  Austin  v.  CahlQ,  99  Tex. 
to  assess  ana  collect  taxes  to  pay  the  172,  citing  text;  Greenfield  v.  State, 
relator's  judgment.  113  Ind.  597  (to  compel  the  council  to 

The  immdamus  was  awarded  by  the  order  an  estimate  for  an  assessment 
Circuit  Court  and  its  judgment  was  for  a  street  improvement).  SeeBenbow 
affirmed  by  the  Supreme  Court,  which  v.  Iowa  City,  7  Wall.  (U.  S.)  313. 
held  that  the  Miaation  of  the  eantract  The  rights  of  the  creditor  imder  a 
with  the  bondholder  could  not  be  im-  mandamus  execution  against  a  county, 
paired  by  the  abolition  or  change  of  and  its  effect  upon  the  county  and  its 
t)0undarie8  of  the  municipality,  and  funds,  imder  the  statute  of  Pennsyl- 
that  the  officers  appointed  by  the  oonto,  are  very^  fully  considered  in  Loute 
Governor  were  under  the  duty  to  levy  t^.  Allegheny  County,  10  Pitts.  L.  J.  241, 
and  collect  the  tax  provided  for  in  the  and  PoUock  9.  Lawrence  County,  7  Pitts, 
enabling  act,  which  duty  could  be  en-  L.  J.  373.  It  is  held  by  these  caaas 
forced  by  mandamus  issued  by  the  that  the  effect  of  such  an  execution  is 
Federal  Court.  to  set  apart  for  the  creditor  all  imap- 

In  so  holding  the  court  distinguished  propriated  money  in  the  treasury,  and 
Heine  v.  Levee  Com'rs,  19  Wall.  (U.  S.)  also  the  first  that  may  come  into  it, 
655,  and  Meriwether  v.  Garrett,  102  so  far  as  necessary,  to  pay  the  exe- 
U.  S.  472,  498.  It  regarded  the  case  as  cution.  See  also  Commonwealth  v. 
like  Von  Hoffman  v.  Quincy,  4  Wall. 
S.)  535;   Galena  v.  Amy,  5  Wall. 

.  S.)  705:  Seibert  v,  Lewis,  122  U.  S. 
284;  Mobile  v,  Watson,  116  U.  S.  289;  supra,  §  1506,  note;  State  v.  Burbank, 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  22  La.  An.  318. 
514,  elsewhere  referred  to  in  this  work. 


SS: 


Pittsburgh,  34  Pa.  St.  496,  523,  as  to 
nature  of  mandamus  execution:  Mona- 
ghan  V,  Philadelphia,  28  Pa.  St.  207; 
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corporatioii  is  aidhorissed  by  the  legislature  to  create  a  debt  of  a  specific 
character,  to  borrow  money  to  pay  it,  and  to  make  provision  for  tibe 
payment  of  the  principal  and  interest  of  the  money  so  borrowed,  by 
the  assessment  and  collection  of  such  taxes  as  may  be  necessary,  a 
mandamus  is  the  appropriate  remedy  of  the  creditor  to  compel  the 
corporation  to  levy  and  collect  the  taxes  to  pay  such  debt  or  the 
interest  thereon.^  It  has  been  several  times  adjudged,  where  there 
is  a  duty  to  levy  and  collect  a  special  tax  to  pay  a  specified  class  of 
debts,  —  as  for  example,  railway  aid  bonds,  —  and  there  is  no  valid 
defence  alleged  or  claimed,  and  no  question  made  as  to  the  genuine- 
ness of  the  bonds  or  coupons,  and  they  are  in  the  possession  of  the 
relator,  that  a  prior  judgment  at  law  was  not  essential  to  give  the 
right  to  a  mandamus  to  compel  the  proper  officers  to  levy  and  col- 
lect the  tax.*  Undoubtedly,  in  such  cases  the  court  may  award 
the  writ  without  a  prior  judgment;  but  if  there  is  any  doubt  as  to 
the  validity  of  the  debt,  the  court  may  well  decline  to  grant  the 
writ  until  applied  for  to  enforce  a  judgment  obtained.  And  in  the 
Federal  courts,  as  we  shall  presently  see,  there  must  be  a  prior 
judgment.' 


*  Von  Hoffman  v,  Quincy,  4  Wall. 
(XJ.  S.)  635;  Walkley  t;.  Muscatine,  6 
Wall.  (U.  S.)  481;  Commonwealth  v. 
Pittsburidi,  34  Pa.  St.  496;  State  v. 
Clinton  County,  6  Ohio  St.  280;  Flagg 
V.  Palmyra.  33  Mo.  440;  Common- 
wealth V,  Allegheny  County,  37  Pa. 
St.  277;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56;  Rock  Island  County  v.  United 
States,  4  WaD.  (U.  S.)  435:  Riggs  v. 
Johnson  County,  6  Wall.  (U.  S.)  166; 
Knox  County  v.  AspinwaJl,  24  How. 
(U.  S.)  384;  Davenport  v.  Lord,  9  WaU. 
(U.  S.)  409;  Washington  County  v. 
I>urant,76.416(U.S.).  Text  approved; 
Brown  ».  Gatca,  15  W.  Va.  131 :  Lime- 
stone County  V.  Rather^  48  Ala.  433. 
In  Kentucky  the  provisions  in  regard 
to  ordinarv  county  claims  do  not  apply 
to  county  Donds  payable  to  bearer  and 
issued  imder  special  legislative  author- 
ity. Elliott  County  v.  Kitchen,  14 
Bush  (Ky.),  289.  The  proper  remedy 
of  a  holder  of  such  county  bonds  is  by 
mandamtta  to  compel  the  levy  of  a  tax 
to  pay  the  bonds  as  provided  in  the  act 
authorizing  their  issue.  Ih,  Subse- 
quent legislation  impairing  the  right 
and  remedy  of  a  creditor  to  a  specific  tax 
levy  imconstitutional.  Louisiana  v.  St. 
Martm's  Par.  Pol.  Jury,  111  U.  S.  716; 
infroji  1512;  ante,  chap.  iv. 

*  Commonwealth  v,  Pittsburgh,  34 


Pa.  St.  496;  Maddox  v.  Graham,  2  Met. 
(Ky.)  56;  State  v.  Clinton  County,  6 
Ohio  St.  280,  287;  Commonwealth  v. 
Allegheny  County,  37  Pa.  St.  277; 
Coliunbia  County  v.  King,  13  Fla.  451 ; 
Rahway  Sav.  Inst.  v.  Rahway,  49  N.  J. 
L.  384;  Dix  v.  Big  Four  Dr^nage  Dis- 
trict, 207  Dl.  17;  Riley  v.  Garfield,  54 
Kan.  463;  Territory  v.  Socorro,  12  N. 
Mex.  177.  See  State  v.  Davenport,  12 
Iowa,  335,  where  the  point  was  left  open. 

Wnat  the  relator,  who  is  the  holder 
of  bonds  issued  by  a  municipal  corpo- 
ration imder  express  authority  of  the 
l^pslature,  must  show  in  order  to  entitle 
him  to  a  mandamus  against  the  corpo- 
ration to  compel  it  to  levy  and  collect  a 
tax  to  pay  such  bonds,  see  Common- 
wealth V,  Pittsburgh,  34  Pa.  St.  496, 
where  it  is  fully  considered;  Common- 
wealth V,  Allegheny  County.  32  Pa. 
St.  218;  Commonwealth  v,  Allegheny 
County,  37  Pa.  St.  277;  State  v,  Mil- 
waukee, 20  Wis.  87. 

In  State  v.  Clinton  County,  6  Ohio 
St.  280,  287,  it  is  held  that  an  agree- 
ment of  the  railroad  company  to  pay 
the  interest  on  the  bonds  of  the  county 
is  collateral,  and  does  not  relieve  the 
ooimty  from  primary  liability  to  the 
holder.  Commonwealth  v,  Pittsburgh, 
34  Pa.  St.  496. 

»  Post,  §§  1514,  1518. 
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§  1512  (854).  Bight  of  Creditor  as  depending  on  Legislation  at 
the  Date  of  the  Creation  of  the  Debt.  —  In  ascertaining  the  rights 
and  remedies  of  municipcd  creditors  special  reference  must  always 
be  had  to  the  legislation  under  which  the  debts  were  created.  If 
the  legislature  authorizes  the  creation  of  a  debt,  and  provides  no 
special  mode  for  its  payment,  it  is  a  sound  proposition  that  it  was 
intended  that  it  should  be  paid  in  the  usual  way  in  which  such 
debts  are  paid,  viz.,  by  the  levy  and  collection  of  a  tax  for  that  pur- 
pose, if  there  b  nothing  to  rebut  such  intention.^ 

In  respect  of  railway  aid  bonds  of  municipal  and  public  corpora- 
tions, the  settled  rule  of  law  is  that  the  power  to  issue  them  must 
be  expressly  conferred;  and  in  the  legislative  act  conferring  it,  or 
in  the  general  legislation  of  the  State  concerning  the  subject,  ex- 
press provision  is  usually  made,  authorizing  or  requiring  the  levy 
and  collection  of  taxes,  or  of  a  special  tax,  to  pay  the  debt  thus 
created.  Such  provisions  are  of  great  consequence,  and  have  often 
proved  to  be  the  sole  ultimate  legal  reliance  of  the  creditor;  and 
they  are  so  far  connected  with  the  obligation  of  the  contract  as  to 
come  imder  the  protection  of  the  Federal  Constitution,  and  hence 
they  cannot  be  impaired  by  subsequent  legislation.^  The  doctrine, 
where  the  act  authorizing  the  issue  of  the  bonds  contains  a  provi- 
sion for  the  levy  and  collection  of  a  special  tax  to  pay  the  same, 
that  such  provision  enters  into  and  becomes  a  part  of  the  contract 
with  the  creditor,  which  cannot  be  repealed  by  the  legislature  with- 
out substituting  a  remedy  legally  equivalent  or  equally  efficacious, 
or  be  otherwise  impaired,  has  been  recently  reasserted  by  the  Su- 
preme Court  of  the  United  States,  under  circumstances  which  im- 
pressively show  that  this  tribunal  not  only  recognizes  but  means  to 
enforce  it  whenever  and  so  far  as  it  has  the  power  to  do  so.* 

1  Umted  States  v.  New  Orleans,  98  and  collect  taxes),  122  U.  S.  284.    In 

U.  S.  381,  391;  Kelley  v.  Milan.  127  this  case  the  AfiMouri  Act  of  March  23, 

U.  S.  139,  150;  Norton  v.  DyersbuTg,  1868,  which  authorized  the  issue  of  the 

127  U.  S.  160;  Graham  v.  Fobom,  200  bonds,  provided  "that  in  order  to  pay 

U.  S.  248;  supra,  §  1509;  suproy  §  1508,  the  interest  and  principal  thereon,  the 

and  note.  county  court  [of  the  county  issuing  the 

*  Von  Hoffman  v,  Quincy,  4  Wall,  bonds]  shall,  from  time  to  time,  levy 
(U.  S.)  535,  is  the  leading  case  on  this  and  cause  to  be  collected,  in  the  same 
point,  but  there  are  ntunerous  others  manner  as  county  taxes,  a  special  tax" 
m  wmch  the  principle  has  been  applied  upon  the  taxable  property  of  the  town- 
which  are  cited  and  referred  to.  See  snip  making  the  subscription.  Under 
also  Gnduun  v.  Folsom.  200  U.  S.  248;  this  provision,  and  long  prior  to  1879, 
Galena  v.  Amy,  5  Wall.  (U.  8.)  705;  bonds  were  issued  and  negotiated.  Sub- 
Hicks  V.  Cleveland,  106  Fed.  Rep.  459;  sequently  (March  8,  1879),  the  legis- 
Padgett  V.  Post,  106  Fed.  Rep.  600;  lature  passed  an  act,  known  as  the 
ante,  §§  113, 114,  and  chap,  xx.,  on  Mu-  ''Cottey  Act "  repealing  the  provisions 
nicipal  Bonds.  in  the  act  ot  1868  giving  the  creditor 

*  Scibert  &.  Lewis  (mandomtia  to  levy  the  aforementioned  right  to  a  special 
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§  1513  (855).  Remedy  of  Bondholder  le  by  MandimoB,  and  not 
in  Equity.  —  The  proper  mode  of  enforcing  or  compelling  the  peiv 
f ormance  of  the  duty  of  levying  and  collecting  taxes  in  such  cases  is 
by  mandamus,  and  not  by  a  bill  in  equity.    This  was  first  decided 


tax,  and  substituting  a  provision  to 
the  effect  that  State  taxes,  taxes  for 
current  oountv  expenditures  and  for 
schools,  ^ould  be  levied  ajs  theretofore, 
but  that  no  other  tax  (which  would 
include  taxes  to  pay  these  bonds)  should 
be  levied  except  upon  petition  and  an 
order  of  the  circuit  court  of  the  county 
or  the  judge  in  vacation,  and  making 
it  penal  for  any  county  officer  to  levy 
or  collect  such  taxes  without  such  order 
of  the  circuit  court  or  judge. 

After  the  act  of  March  8,  1870,  the 
relator  obtained  judgment  in  the  Cir- 
cuit Court  of  the  United  States  on 
bonds  issued  prior  to  that  act,  and  ap- 
plied therein  for  a  writ  of  maandamus 
to  collect  a  special  tax  pursuant  to  the 


1868,  under  which 


act  of  Ma 

the  bonds  were  issued.  The  county 
officers  resisted  the  application  on  the 
ground  that  the  act  of  1868  was  re- 
pealed bv  the  act  of  1879,  which  made 
it  penal  for  its  officers  to  undertake  the 
collection  of  taxes  pursuant  to  the  act 
of  1868;  and  upon  the  further  ground 
that  the  State  circuit  court  had  en- 
joined the  countv  officers  from  the  levy 
and  collection  of  taxes  pursuant  to  the 
act  of  1868,  and  that  its  action  in  this 
respect  had  been  affirmed  by  the  Su- 
preme Court  of  the  State,  which  had 
decided  that  there  was  no  authority 
to  levy  or  collect  taxes  except  pursuant 
to  the  act  of  1879,  and  that  it  was  il- 
legal to  attempt  it.  The  county,  there- 
fore, claimed  that  the  Circuit  Court  of 
the  United  States  had  no  power  to 
command  it  or  its  officers  to  do  an  illegal 
act. 

But  the  Supreme  Court  of  the  United 
States,  in  Seioert  v.  Lewis,  swpra,  held 
that  tne  provision  in  the  act  authoriz- 
ing the  issue  of  the  bonds,  giving  to  the 
bondholder  the  right  to  tine  levy  and 
collection  of  a  special  tax  in  the  same 
manner  as  county  taxes,  entered  into 
and  comtittUed  a  mcUerial  part  cf  the 
contract  with  the  creditor;  that^  although 
it  was  competent  for  the  legislature  of 
the  State  to  dumge  or  modify  the 
revenue  laws,  yet  this  could  not  be 
done  unless  the  substituted  remedy 
was  lei^y  equivalent,  —  that  is,  as 
efficacious  as  the  repealed  provision; 
that,  in  this  case,  the  act  of  1879^  which 


discriminated  i«aint  this  class  of  in- 
debtedness, and  in  the  place  of  the 
repealed  provisions  substituted  a  rem- 
eiy  chgidd  with  limitations  and  con- 
ditions which  seriously  embarrassed  and 
delayed  the  creditor,  was  not  a  legal 
equivalent  to  the  creditor  for  the  pro- 
visions in  his  behalf  contained  in  the 
repealed  statute;  and  that  the  result 
was  that  the  act  of  1868  was  still  in 
force  for  the  purpose  of  levying  and 
collecting  the  tax  necessary  for  the 
payment  of  the  relator's  judgment. 

The  Supreme  Court  declined  to 
follow  the  contnuy  jud^ent  of  the 
Supreme  Court  of  Missouri  on  the  point, 
and  ordered  a  peremptory  writ  for  the 
collection  of  tne  taxes,  in  accordance 
with  the  law  under  which  the  bonds 
were  issued,  and  disregarded  the  inter- 
mediate injimction  of  the  State  courts. 
To  the  objection  that  such  action  on 
the  part  of  the  Federal  court  was  in 
violation  of  the  laws  of  the  State  as 
contained  in  the  act  of  1879,  the  Su- 
preme Court  of  the  United  States  said: 
''The  question  is  not  whether  a  tax 
shall  be  levied  in  Missouri  without  the 
authority  of  its  law.  but  which  of  several 
of  its  laws  are  in  force  and  govern  the 
case";  and  its  judgment  was  that  the 
act  of  1868  was  in  force  so  far  as  neces- 
sary to  pay  the  relator's  iudgment,  and 
that  to  order  a  tax  to  be  levied  and 
collected  in  pursuance  thereof  was  not 
to  order  a  tax  to  be  levied  and  collected 
contrary  to,  but  in  accordance  with, 
the  laws  of  the  State  of  Missouri  as 
applicable  to  relator's  caae. 

The  Circuit  Court  of  the  United 
States  had  previously  held  that  the  said 
act  of  March  8.  1879,  known  as  the 
"Cottev  Act,"  ii  it  could  be  construed 
as  applicable  to  judgments  rendered 
in  the  Federal  couH,  was,  as  to  bonds 
issued  prior  thereto,  in  conffict  with 
the  Constitution  of  the  United  States, 
which  prohibits  a  State  from  impairing 
the  obligation  of  contracts,  and  had 
ordered  writs  of  mandamus  pursuant  to 
the  laws  in  force  at  the  time  when  the 
bonds  were  issued.  United  States  v. 
Lincoln  County,  5  DiUon,  184:  United 
States  V,  Johnson  County,  lb.  207, 
note. 
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by  the  United  States  Supreme  Court  in  Walkley  v.  Muscatine;  ^ 
and  that  tribunal  subsequently,*  under  circumstances  which  made 
a  strong  appeal  to  its  sense  of  justice,  has  reaffirmed  the  principle, 
and  refused  to  exercise  equity  jurisdiction  over  a  repudiating  mu- 
nicipality to  compel  it  to  pay  a  judgment  which  the  process  of 
mavdamus  had  proved  (by  reason  of  successive  resignations  of  the 
municipal  officers,  aided  by  the  character  of  the  legislation  of  the 
State),  for  a  period  of  fourteen  years,  ineffectual  to  enforce.  The 
court  reasserted  the  doctrine  that  the  regular  and  appropriate  remedy 
of  the  creditor  is  the  writ  of  mandamus;  and  declared  that  in  legal 
contemplation,  judged  by  its  nature  and  ordinary  results,  and  not 
by  its  failure  in  exceptional  cases,  it  was  an  adequate  remedy,  and 
that  the  difficulty  of  its  execution  in  a  particular  instance  afforded 
no  sufficient  ground  for  equitable  jurisdiction. 

§  1514  (856).  Remedy  in  Federal  Court;  Prior  Judgment  required; 
Ooorse  o£  Procedure.  —  The  remedy  of  the  municipal  or  county 
bondholder  in  the  Federal  courts  is  to  sue  at  law  and  obtain  a  judg- 
ment  to  establish  the  validity  and  amount  of  his  debt.'   lliere- 

^  Walkley  v.    Muscatine,   6   WaU.  inents  and  the  enforcement  of  such 

(U.  S.)  481;  supra,  §  1507;  infra,  §  1520.  judgments  by  mandamua.   Ante.  {  336, 

*  Rees  V.  Watertown^  19  Wall.  (U.  and  cases  cited  and  comments  tnereon. 

S.)  107;  followed  and  afi&rmed  in  Heine  How  far  cases  like  Mount  Pleasant  v. 

V,  Levee  Com'rs,  19  Wall.  (U.  S.)  055;  Beckwith,  100  U.  S.  514,  are  an  excep- 

Deuel  County  v.  First  Nat.  Bank,  86  tion  to  this  rule  is  not  very  clear.   Post, 

Fed.  Rep.  264;  ante,  i  1508.    The  prin-  {§  1520,  1521. 

ciple  that  a  court  of  equity  cannot  enr       Rights  cf  creditors,  see  antef  chaps. 

force  the  levy  and  collection  of  taxes  to  iv.,  ix.,  and  x. 

pay  the  debts  of  municipal  coiporationsy  '  Heine  v.  Levee  Com'rs,  19  Wall, 
first  decided  in  Walkley  v.  Muscatine,  (U.  S.)  655, 657;  Queensbunr  v.  Culver, 
6  Wall.  (U.  S.)  481,  was  reasserted  m  19  WaU.  (U.  S.)  83,  92;  Thompson  v. 
Rees  V.  Watertown;  Heine  v.  Levee  Perris  Irrig.  Dist.,  116  red.  Rep.  769; 
Com'rs;  Barkley  v.  Levee  Com'rs,  93  Jordan  v,  Cass  County,  3  Dillon  C.  C. 
U.  S.  258,  and  is  reaffirmed  in  Thomp-  R.  185;  Mather  v.  San  Francisco,  115 
son  v.  Allen  County,  115  U.S.  550,  where  Fed.  Rep.  37,  40.  In  such  cases  the 
it  was  held  that  mandamus  was  the  rem-  Federal  courts  have  no  power  to  issue  a 
edy,  and  th&t  equity  had  no  jurisdiction  to  writ  of  mandamus  as  an  original  pro- 
coUect  taxes  through  a  receiver  appointed  oeeding,  and  hence  a  bondholder  cannot 
by  itf  even  though  no  public  officer  with  (as  it  is  held  in  some  of  the  State  courts 
authority  from  the  legislature  to  per-  he  may  do  under  certain  circumstances), 
form  the  duty  can  be  found,  or  person  brfore  putting  his  claim  into  judgment, 
who  would  accept  the  office.  See  also  apply  for  a  mandamus.  In  the  Fed- 
Graham  V.  Folsom,  200  U.  S.  248,  252.  eral  court  he  must,  as  stated  in  the 

It  seems  to  the  author  to  be  the  text,  first  obtain  his  Judgment.     Bath 

result  of  the  cases  in  the  Supreme  County  v.  Amy,  13  WiJl.  (U.  S.)  244; 

Court  of  the  United  States,  taking  them  post,  §  1518.    Then,  upon  making  the 

together,  that  the  levy  and  collection  proper  relation,  he  becomes  entitled, 

of  taxes  cannot  be  emorced  in  or  by  under  what  was  §  14  of  the  Judiciary 

the  Federal  Circuit  Courts,  exercising  Act  (now  Rev.  Stats.  §  716)  to  a  writ  of 

equity  jurisdiction,  but  only  by  ap-  mandamus,  as  the  appropriate  remedy 

propriate  remedies  in  a  court  of  law,  to  enforce  his  judgment.    It  is,  when 

namely,  by  actions  to  recover  judg-  thus  issued,  the  JinoZ  process  to  enforce 
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upon  it  is  usual  to  issue  ezecutioiiy  if  the  corporate  debtor  can  by 
law  have  property  subject  to  execution.  On  a  return  of  the  writ 
nuUa  bona  or  unsatisfied,  application  is  made  upon  an  information 
or  relation  imder  oath  reciting  these  facts  for  a  mandamus  to  com- 
pel the  levy  and  collection  of  a  tax  to  pay  the  judgment.  But  if 
the  bondholder  is  by  the  statute  expressly  entitled  to  a  levy  of  a 
special  tax  to  pay  such  judgment,  and  if  the  duty  of  levying  it  has 
been  neglected  or  refused,  it  is  not  necessary  that  an  execution 
should  in  such  case  be  returned  nvUa  bona  in'  order  to  give  such 
judgment  creditor  the  right  to  a  mandamm.  As  the  course  of  pro- 
cedure in  the  Federal  courts  is  in  such  cases  assimilated  to  that  at 
common  law,  and  is  not  controlled  by  State  statutes,  a  d&nvani  of 
the  respondent  and  a  refusal  must  be  shown,  or  circumstances  which 
will  dispense  with  the  demand.  When  a  demand  is  made,  it  should 
be  upon  the  corporation,  or  the  particular  officers  whose  duty  it  is, 
and  who  have  the  legal  power,  to  comply  therewith,  and  the  de- 
mand should  be  for  the  performance  of  the  exact  duty  due  to  the 
creditor;  as,  for  example,  to  levy  and  collect  the  necessary  tax. 
It  is  probable  that  an  execution  issued  and  a  demand  upon  the 
proper  oflScers  thereunder  for  payment,  would  ordinarily  be  treated 
as  a  demand  to  levy  a  tax^  as  it  would  then,  we  think,  become  the 
duty  of  the  officers  to  levy  the  proper  tax.  At  all  events,  such  an 
efiFect  is  in  practice  usually  ascribed  to  an  execution.  The  prudent 
and  very  cautious  practitioner  would  accompany  the  writ  of  execu- 
tion with  a  specific  written  demand  to  levy  and  collect  the  tax,  and 
have  it  served  at  the  same  time  with  the  writ  of  mandamus,  the 
service  whereof  should  be  upon  the  officers  upon  whom  the  legal 
duty  rests  to  do  the  act  demanded.^ 

§  1515  (857).    Oreditor  entitled  to  enforce  fnll  Exerdse  of  Power. 
—  Although  there  may  be  a  discretion  in  the  city  council  as  to  the 

the  Judgment,  and  performs,  in  sub-  jurisdiction  of  a  maruiamtiA  suit  to  com- 
Btance,  against  municipal  corporate  pel  levy  of  taxes,  by  way  of  removal  from 
debtors  the  office  of  a  writ  of  execu-  the  State  court,  under  the  Act  of  1875 
tion,  with  the  operation  of  which  the  and  Rev.  Stats.  U.  S.  S  716.  Rosen- 
State  courts  can  no  more  interfere  than  baum  V.  Bauer,  120  U.  S.  450,  three 
thev  can  with  the  other  process  of  the  judges  dissenting. 
Federal  courts.  These  are  settled  prin-  *  The  course  of  procedure  here  out- 
ciples  in  the  jurisprudence  of  the  lined  is  stated  upon  the  author's  knowl- 
United  States.  The  leading  case  is  edgeof  it  in  the  Eighth  Federal  Circuit, 
V.   Johnson   County,    6   Wall,  and  it  is  believed  to  be  substantially 


^.) 


J.)  166,  and  its  doctrines  have  been  coincident  with  the  practice  in  the  other 

frequently    reasserted     and     applied,  circuits.   See  Unitea  States  v.  Saunders, 

Post,  §  1519,  note.    The  Circuit  Court  124  Fed.  Rep.  124. 
of  tne  United  States  cannot  acquire 
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arnxmrd  of  tax  which  they  are  authoiized  to  levy  for  oidmary  pur- 
poses, yet  a  creditor  who  has  obtained  judgment  is  entitled  to  have 
the  whole  power  of  the  corporation  exerted,  if  it  be  necessary, 
for  the  payment  of  his  judgment.^  So  where  an  act  of  the  legis- 
lature provided  that  the  city  council  "7?iay,  if  it  believe  that  the 
public  good  and  best  interests  of  the  city  require"  it,  levy  a  tax  to 
pay  its  funded  debt,  a  judgment  creditor  on  a  debt  of  this  char- 
acter may,  by  Tnandamvs,  compel  it  to  levy  a  tax  if  it  refuses  to 
do  so.^  So  also,  where  an  act  of  the  legislature  declared  that  the 
"board  of  supervisors  of  coimties  owing  debts  which  their  current 
revenue,  under  existing  law,  is  not  suflSdent  to  pay  may,  if  deemed 
advisable,  levy  a  special  tax,  to  be  used  in  liquidation  of  such  in- 
debtedness," the  Supreme  Court  of  the  United  States  held  that  this 
power  was  mandatory,  if  its  exercise  was  necessary  in  order  to  pay 
judgments  rendered  against  the  coimty.'  The  court  places  the 
decision  upon  the  principle  that  where  power  is  given  to  public 
oflScers,  though  conferred  in  language  which  is  permissive  in  form, 
it  will  be  re^uxled  as  peremptorily  imposing  a  positive  and  abso- 

*  Ck)y  t^.  Lyons,  17  Iowa,  1:  Butz  city  of  Memphis  for  the  payment  of 
V.  Muscatine,  8  Wall.  (U.  S.)  575,  money,  obtained  in  March,  1875,  a 
denying  CHarK  v,  Davenport.  14  Iowa,  mandamita,  commanding  it  to  levy  upon 
494:  Commonwealth  v,  Pittsburgh,  all  the  taxable  property  of  the  city  a 
34  Pa.  St.  406,  513,  517;  Pitt  County  tax  sufficient  in  amount  to  pay  the 
9.  McDonald,  148  N.  Car.  125;  Kent  decree,  which  proceeding  was  author- 
V.  United  States,  113  Fed.  Rep.  232;  ized  bv  the  laws  of  the  State.  The 
Howard  v.  Huron,  6  S.  Dak.  180.  See  dty  thereupon  passed  an  ordinance 
also  Santa  ¥6  County  v,  Coler,  215  U.  levying  a  special  tax,  in  professed  con- 
S.  296,  afiF'g  14  N.  Mex.  134.  As  to  formity  with  the  writ.  The  creditor, 
limitalian  on  rate  or  amount  of  taxation,  finding  that  such  special  tax  did  not 
see  Butz  v,  Muscatine,  supra;  Iowa  include  merchants'  capital,  which, 
R.  Land  Go.  v.  Sac  County,  39  Iowa,  under  the  laws  of  the  State,  was  taxable 
124;  ante,  }§  322, 1508;  an(6y  chap,  xxvii.,  for  general  purposes,  and  that  the  re- 
on  Taxation;  Britton  v.  Platte  City,  quired  sum  would  not  be  raised,  moved 
2  Dillon  C.  C.  1.  In  Cleveland  v.  for  a  further  peremptory  mandamns. 
United  States,  166  Fed.  Rep.  677,  it  conmianding  tliat  such  merchants^ 
was  held  that  in  compelling  by  manda^  capital,  ass^sed  and  returned  for  tax- 
mtts  ihe  levy  of  a  tax  to  pay  a  judg-  ation  for  the  vear  1875,  be  included 
ment  against  the  mimicipal  corporation,  by  the  city  within  the  property  to  be 
the  comt  might  distribute  the  tax  over  taxed  for  tne  payment  of  the  decreeyin 
a  number  of  years  to  avoid  \mreason-  accordance  with  the  original  writ.  The 
able  hudship  to  the  taxp^ers.  court  awarded  the  writ  accordingly.   It 

'  Galena  v.  Amy,  5  Wall.  (U.  S.)  was  held  by  the  Supreme  Court  that  the 

705.  mandamus  to  compel  the  city  to  levy 

*  Rock  Island  County  v.  United  and  collect  the  tax  for  the  payment  of 
States,  4  Wall.  (U.  S.)  435;  s.  p.  Robin-  the  decree  was  process  in  the  nature 
son  V.  Butte  County,  43  Cal.  353;  State  of  an  execution,  and  that  the  court 
V.  New  Orleans,  30  La.  An.  129;  Mem-  below  ri^tfully  exercised  control  over 

§lu8  V.  Brown,  97  U.  S.  300;  United  it  in  deciding  that  its  order  to  lev^r  a 

tates  V.  Memphis,  97  U.  S.  284;  Mem-  tax  upon  all  the  property  of  the  dty 

phis  V.  United  States,  97  U.  S.  293.    In  included  the  capital  of  merchants  tax- 

the  case  of  Memphis  v,  Brown^  supra,  able  under  the  laws  of  the  State  for 

a  creditor,  having  a  decree  against  the  general  purposes. 
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lute  duty,  whenever  public  interests  and  individual  rights  call  of 
right  for  its  exercise^  and  distinguishes  the  case  from  those  which 
involve  the  exercise  of  a  discretion  judicial  in  its  nature,  and  which 
the  courts  cannot  control.^ 

§  1516  (858).  OflEloen  compelled,  if  necesiazy,  to  meet  to  levy 
the  Required  Tax-  —  K  the  municipal  officers  fail  or  neglect  to  per- 
form the  duty  of  levying  a  tax  at  the  annual  or  regular  meeting,  they 
may  be  compelled  by  mandamiis  to  meet  again  and  do  their  duty, 
the  same  as  if  it  had  been  performed  at  the  proper  time  and  place, 
and  this  without  the  aid  of  any  special  legislative  enactment.^  In 
Arkansas,  while  it  is  admitted  by  the  Supreme  Court  of  the  State 
that  the  Federal  courts  may  in  proper  cases,  by  mandamus,  compel 
county  courts  therein  to  levy  taxes  to  pay  judgments  rendered  in 
the  Federal  courts,  yet  it  is  denied  that  this  writ,  under  the  Con- 
stitution and  laws  of  that  State,  can  conmiand  the  county  court 
to  convene  for  this  purpose  at  a  time  not  authorized  by  law,  as  the 
meeting  of  the  court  at  such  a  time  would  not  be  a  lawful  meet- 
ing, and  its  acts  would  be  coram  non  jvdice.  The  reason  for  this 
conclusion,  as  given  by  Chief  Justice  English,  is  that  the  writ  of 
mandamus  "cannot  impart  power  to  the  coimty  court;  it  can  only 
enforce  the  exercise  of  power  conferred  upon  it  by  the  laws  of  the 
State." « 

§  1517  (859).  UabiUty  to  Private  Action  by  the  Oreditor  for 
Neglect  of  Duty.  —  On  the  ground  that  where  the  law  absolutely 
requires  a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  it  without  sufficient  legal  excuse,  he  is 
liable  in  a  private  action  to  the  person  injured  by  his  misconduct,  the 
Supreme  Court  of  the  United  States  held,  where  a  judgment 
creditor  of  a  public  corporation  had  procured  a  peremptory  man^ 
damus  to  county  supervisors  to  levy  a  tax  sufficient  to  pay  his  judg- 
ment, which  they  refused  or  neglected  to  obey,  that  they  were  liable 
to  him  in  a  dvil  action  in  damages  to  the  extent  of  the  injury  thereby 
occasioned.  The  court  observed  that  honest  intentions  or  a  mis- 
take as  to  their  duty  would  constitute  no  defence  to  such  an  action; 
but  it  gave  no  opinion  as  to  the  rule  by  which  to  measure  the  dam- 
agesy  that  is,  whether  the  plaintiff  would  be  limited  in  his  leooveiy 

^  As  to  mandatory  and  discretionary       *  People  v.  Chenango  County,  8  N.Y. 
powers,  see  further,  cmUf  {  246;  9upra,  817,  330,  and  prior  cases  in  that  State, 
I  1489;  People  v,  Albany  County,  12  dted  by  WiUard,Z. 
Johns.  (N.  Y  J  414,  416.  >  Graham  v.  Parham,  32  Ark.  676. 
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to  the  actual  injury  sustained,  or  whether  his  recovery  would  be 
the  amount  of  his  judgment,  with  interest,^ 

§  1518  (860).  Jurisdiction  of  Circuit  Courts  of  the  United  Stotes 
in  Mandamus;  Prior  Judgment  required.  —  The  'pcmer  to  issue  the 
wrU  of  mandamus,  as  an  oriffinal  and  independent  proceeding,  has 
not  been  conferred  by  the  Judiciary  Act  of  1789  upon  the  Circuit 
Courts  of  the  United  States,  and  these  courts  are  by  that  act  and  its 
revisions  authorized  to  issue  this  writ  only  when  ancillary  to  a 
jurisdiction  already  acquired.^  Applying  this  rule,  the  Supreme 
Court  of  the  United  States  has  decided  that  the  holder  of  coupons 
attached  to  bonds  issued  by  a  public  or  municipal  corporation,  and 
which  have  not  been  put  into  judgment,  is  not  entitled  to  a  manr- 
damns  from  the  Federal  Circuit  Court  to  compel  the  levy  and 
collection  of  a  tax  to  pay  such  coupons.' 

§  1519  (861).  Mandamus  is  in  Nature  of  Execution  of  Judgment; 
May  issue  to  State  Officers;  Relation  of  Federal  and  State  Courts. 
—  But  where  the  Circuit  Court  of  the  United  States  has  rendered  a 
judgment  against  a  public  or  municipal  corporation,  it  has  the  au- 
thority, under  the  foiuieenth  section  of  the  Judiciary  Act,  and 
under  the  corresponding  provision  of  the  Revised  Statutes,  to  issue 
the  writ  of  mxmdamus  where  it  is  the  ai^ropriate  remedy  to  enforce 
such  judgment.  By  means  of  this  writ,  the  Circuit  Court  of  the 
United  States  may  compel  the  officers  of  public  and  municipal  cor- 
porations, though  deriving  their  existence  from  State  legislation,  to 

*  Amy  ».  Des  Moines  County,  11        "  McIntype».Wood,7Cranch(U.S.), 

Wall.  136.   The  refusal  of  the  treasurer  504;  McClung  v.  Sillunan,  6  Wheat, 

of  a  public  corporation  to  pay  a  oer-  (U.  S.)  598,  601:  Kendall  v.  United 

tified  demand  against  the  corporation  States,  12  Pet.  (U.  S.)  524,  5S4;  Secre- 

will  not,  unless,  perhaps,  where  it  can  be  tary  of  Int.  v.  McGarrahan,  9  WaU. 

shown  that  the  refusal  was  wilful,  and  (U.  S.)  298.  311;  Bath  County  v.  Amy, 

that  he  had  funds  in  his  hands  applica-  13  Wall.  (U.  S.)  244;  Indiana  v.  Lake 

ble  to  the  purpose  for  which  they  were  Erie  &  W.  R.  Co.,  85  Fed.  Rep.  1; 

demanded,   make   the   treasurer   per-  United  States  v.  Judges  of  U.  S.  Court 

aonaUy  responsible  in  an  action  at  law,  of  Appeals,  85  Fed.  Rep.  177;  ante, 

and   the   appropriate  remedy  of  the  §  1514. 

party  injured  is,  by  mandamus,  to  »  Bath  County  v.  Amy,  supra;  La- 
compel  him  to  make  payment.  Huff  bette County  9.  Moulton,  112  U.S. 217; 
t^.  Knapp,  5  N.  Y.  65,  afl^ming  s.  c.  Rosenbaum  v,  Bauer,  120  U.  S.  450, 
3  Sandf.  (N.  Y.)  299.  See  Bartlett  affirming  28  Fed.  Rep.  223;  Greene 
V,  Crosier,  17  Johns.  (N.  Y.)  439;  County ».  DanieL  102  U.  S.  187;  Daven- 
People  V.  Lawrence,  6  ffill  (N.  Y.),  244;  port  v.  Dodge  County,  105  U.  S.  237; 
People  V,  Kelly,  5  Abb.  New  Cas.  Smith  v.  Bourbon  County,  127  U.  S. 
383;  supra.  §  1485,  note.  Further,  as  105,  112;  ante,  §  1514;  chap,  xviii.,  on 
to  personal  liability  of  public  officers.  Contracts. 
AnU,  §§  433,  436-444. 
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perfonn  thdr  duty  to  levy  and  collect  the  necessary  taxes  to  pay 
judgments  rendered  therein  against  such  corporations.  The  writ 
of  mandamus,  when  so  issued^  b  the  final  process  of  the  court  for  the 
enforcement  of  its  judgment,  and  perfonns,  in  substance  and  e£Fect, 
the  office  of  a  writ  of  execution.  It  is  considered  by  the  Supreme 
Court  of  the  United  States  to  be  a  writ  necessaiy  to  render  effectual 
the  jurisdiction  of  the  Circuit  Court,  which  attached  when  the  ac- 
tion was  commenced,  which  existed  when  the  judgment  was  ren- 
dered, and  which  continues  until  it  is  collected.  It  is  a  result  of 
these  principles,  and  of  the  nature  of  the  relations  of  the  Federal 
and  State  jurisdictions,  that  neither  the  State  legislatures  nor  the 
State  courts  can  enjoin,  or  in  any  manner  interfere  with,  the  Fed- 
eral tribunals  in  the  exercise  of  the  power  of  enforcing  their  own 
judgments.^  To  enforce  the  payment  of  judgments  rendered 
therein,  the  Federal  courts,  on  the  refusal  of  the  State  officers  to 
levy  taxes  as  commanded,  have,  in  a  few  instances,  under  special 
circumstances,  exercised,  with  reluctance,  the  high  and  delicate 
authority  of  appointing  the  United  States  marshal  as  a  commis- 
sioner for  that  purpose.  The  decisions  on  this  subject  are  referred 
to  in  the  note  to  this  and  a  subsequent  section.^    Taking  the  deci- 

1  Riggs  9.  JohnBon  County,  6  Wall.  v.  Lee  County,  6  Wall.  (XT.  S.)  210; 
(U.  S.)  166,  which  is  the  leaduix  case  on  United  States  v.  Keokuk,  6  Wall.  (U.  S.) 
this  subject.  Approved  and  followed,  514,  518;  Lee  County  v,  Rogers,  7 
Sdberttf. Lewis,  122 U.S. 284; Graham  Wall.  (U.  S.)  181:  Holman,  In  n^  28 
V.  Folsom,  200  IT.  S.  248;  United  States  Iowa.  88;  cmU,  chap.  xx.  |§  886-658. 
V,  Silverman,  4  Dillon,  224;  Knox  Li  King  v.  Wilson,  1  Dillon  C.C.R.  555, 
County  V.  A^inwall,  24  How.  (U.  S.)  the  history  of  the  State  adjudications 
376,  384;  Wetor  V.Lee  County,  6  WaU.  in  Iowa  on  the  subject  of  municipal 
(U.  S.)  210;  United  States  v.  Keokuk,  aid  to  railways  is  given.  Ante,  §  313. 
6  Wan.  (U.  S.)  514,  518:  Washington  Commiiment  of  officers  for  cofn- 
County  V,  Durant.  9  Wall.  (U.  S.)  415;  temfi  cf  court  in  refusing  to  levy  tax 
Davenport  v,  IjqxA,  9  Wall.  (U.  S.)  409;  as  directed  by  mandamus  from  Federal 
Amy  V,  Des  Moines  County,  11  WalL  court}  pardoning  power  of  President. 
(U.  S.)  136;  Hill  v.  Scotland  County,  See  Kevitt,  In  re,  117  Fed.  Rep.  448. 
32  Fed.  Rep.  716:  Lafayette  County  «  Lee  County  v.  Rogers,  7  Wall.  (U. 
V,  Wonderl^r,  92  Fed.  Rep.  313;  Thomp-  S.)  175.  The  appointment  of  the  mar- 
son  V,  Ferris  Irr.  Dist.,  116  Fed.  R^.  sfaal,  in  this  case,  as  such  commissioner, 
769;  Kinney  v.  Eastern  Trust  &  Bank-  was  considered  to  be  authorized  by  the 
ing  Co.,  123  Fed.  Rep.  297:  United  statute  of  the  State  (Revision  of  Iowa 
States  V.  Saunders,  124  Fed.  Rep.  124;  of  1860,  §  3770)  adopted  in  this  par- 
See  also  Carter  County  v,  Schmalstig,  ticular  case,  and  not  by  a  general  rule 
127  Fed.  Rep.  126;  Anniston  v.  Hurt,  of  practice.  See  also  Lansing  v.  County 
140  Ala.  394;  State  v.  Rainey,  74  Mo.  Treasurer,  1  Dillon  C.  C.  522;  Welch 
229:  State  v.  Middle  Kittitas  Irr.  Dist.,  v.  Ste.  Genevieve,  76.  130.  See  further 
56  Wash.  488;  106  PacRep.  203;  onto,  on  this  pomt,  infra,  ii  1520.  1521. 
chap.  XX.  §1 886-915.  Li  Morgan  v.  Beloit,  U.  S.  C.  C. 

fUtutrative  of  the  conirooerey  between  \ns^in  the  United  States  Circuit  Court 

the  Federal  and  State  aiuthority  in  Iowa,  for  Wieconein,  the  question  of  the  ri^t 

growing  out  cf  the  municipal  railway  of  a  judgment  creditor  of  a  municipahty 

aid    honde,     see     Riggs    v.    Johnson  which  would  not  levy  and  collect  the 

County,  6  Wall.  (U.  S.)  166;  Weber  necessary  taxes  to  pay  his  judgment, 
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sions  of  the  Supreme  Court  together  they  appear  to  the  author  to 
establish  that  such  a  commissioner  camiot  be  appointed  without 
statutory  authority  therefor.^ 


to  resort  to  equity  for  relief,  was  pre- 
sented. The  debt  of  the  town,  in  that 
case,  was  incurred  under  a  special  act 
of  tne  legislature,  approved  Feb.  10, 
1853,  authorizing  the  town  of  Beloit 
to  issue  bonds  in  aid  of  a  railroad,  and 
the  third  section  of  the  act  provided 
that  'Hhe  board  of  supervisors  of  the 
town  of  Beloit,  whena^er  the  same  shall 
become  necessary,  shall  annuaUy  levy 
a  tax  upon  the  taxable  property  of  said 
town,  sufficient  to  pay  the  interest  upon 
such  bonds,  after  deducting  the  oivi- 
dends  due  to  such  town  on  said  shares 
of  stock."  The  complainant  recovered 
a  judgment  in  the  Federal  court  in 
1860,  and  a  peremptory  mandamus  was 
issued  in  1862,  commanding  the  boan) 
to  levy  a  tax  to  pay  the  judgment; 
but  by  repeated  resignations,  causing 
vacancies  and  want  of  quorum,  no  tax 
had  ever  been  levied,  and  no  attach- 
ments for  contempt  (as  the  bill  alleged) 
could  be  had  or  made  effectual.  The 
bill  made  the  town,  in  its*  corporate 
capacity,  and  its  inhaoitants,  defendants, 
and  asked  for  a  decree  subjecting  the 
taxable  property  of  the  town  and  of  the 
inhabitants  to  sale  at  auction  by  the 
man^ial.  A  demurrer  to  the  bill  was 
sustained  and  the  bill  dismissed  by 
Miller,  District  Judge,  holding  the  Cir- 
cuit Court.  On  appeal,  the  Supreme 
Court,  after  one  argument,  ordered 
a  reargument  upon  this  question: 
"  Whether  or  not  it  is  competent  for  the 
Circuit  Court  of  the  United  States, 
on  a  bill  filed  for  the  i^urpoee,  to  ap- 
point a  master  or  commissioner  to  levy 
and  collect  a  tax,  under  and  in  pur- 
suance of  the  third  section  of  an  act 
passed  by  the  legislature  of  Wisconsin, 
Feb.  10,  1853,  upon  the  taxable  prop- 
ertv  of  the  town,  sufficient  to  pay  the 
judgment  of  the  plaintiff,  in  case  of  a 
ref i^  of  the  supervisors  of  the  town 
to  levy  the  same,  after  service  of  a 
peremptory  writ  of  mandamusJ^  At 
the  December  term,  1869,  the  decree 
below,  dismiaaing  the  bill,  was  affirmed 
by  an  equal  division  of  opinion,  there 
being  at  the  time  eight  judges  on  the 
bench.  No  opinions  were  delivered, 
and  no  report  of  the  case  has  been  pub- 
lished. The  arguments  of  counsel  (Mr. 
Carpenter  for  the  bill,  and  Messrs. 
Pahner  and  Ryan,  contra)  were  mainly 


addressed  to  the  question  of  equity 
jurisdiction  in  such  a  case,  and  the 
right  to  subject  the  private  property 
of  the  inhabitants  to  the  payment  of 
the  debts  of  the  municipality.  Ante, 
§§  992, 1506,  note,  1508,  1513. 

In  Kees  v.  Watertown,  in  the  Circuit 
Court  of  the  United  States  for  the  West- 
em  District  of  Wisconsin,  June  tenn, 
1872,  the  bill,  which  was  similar  to  the 
one  in  the  case  of  Morgan  v,  Beloit, 
U.  S.  C.  C.  Wis.,  supra,  was  dismissed. 
Hopkins,  District  Judge,  expressing 
an  opinion  against  the  right  claimed, 
and  Drummond,  Circuit  Judge,  in  view 
of  the  diversity  of  opinion  among  the 
judges  in  Morgan's  case,  concurring 
m  that  disposition  of  the  matter.  In 
Rees  V,  Watertown,  19  WaU.  (U.  S.) 
107,  the  decree  below  was  affirmed, 
and  the  Supreme  Court  denied  the 
ri^^t  of  the  creditor  to  resort  to  a  court 
of  equity,  although  the  remedy  by 
mandamus,  in  consequence  of  succes- 
sive resignations  of  the  municipal 
officers,  had  for  years  proved  unavail- 
ing; and  the  same  pnndple  was  ap- 
plied in  Heine  v.  Levee  Com'rs,  19 
WaU.  (U.  S.)  655. 

In  Hubbell  v.  Waterloo,  the  Circuit 
Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin  (present, 
Drummond  and  Miller,  JJ.),  in  April, 
1872,  in  an  application  in  a  mandmnus 
proceeding  supplemental  to  a  judgment 
against  the  town  of  Waterloo  for  the 
appointment  of  the  marshal  as  com- 
missioner to  levy  and  collect  the  taxes, 
which  the  local  officers  evaded,  ana 
refused  (by  successive  resignations)  to 
levy  and  collect,  the  judges  were  divided 
in  opinion  as  to  the  power  of  the 
court  to  make  the  appointment,  and 
the  question  was  certified  to  the  Su- 
preme Court  of  the  United  States. 
Review  of  cases  in  the  Supreme  Court 
conceminf;  the  power  and  jurisdiction 
of  ec^uity  m  respect  of  Uie  levy  and  col- 
lection of  taxes,  and  as  to  the  general 
result  thereof,  see  ante,  §§  336,  1482, 
1513,  and  notes. 

*  Statutory  provision  in  Washing- 
ton for  appoinbnent  of  commissioner 
to  execute  mandate  of  the  court',  when 
necessary.  See  State  p.  Middle  Kittitas 
Irr.  Dist.,  56  Wash.  488;  106  Pac.  Rep. 
203. 
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§  1520  (861a).  Enforcement  of  Judgments  in  the  Federal  Oonrts; 
Boatwell'8  Oase;  Case  of  Oity  of  Watertown.  —  In  the  enforcement  of 
judgments  on  municipal  bonds,  the  creditors  have  encountered 
obstacles  arising  or  supposed  to  arise  from  two  decisions  of  the  Su- 
preme Court,  —  United  States  v.  Boutwell/  and  Rees  v.  City  of 


1  United  States  v,  Boutwell,  17  Wall. 
(U.  S.)  604.  The  Supreme  Court  in  its 
opinion  says:  ''The  office  of  a  writ  of 
mandamus  is  to  compel  the  performance 
of  a  duty  resting  upon  the  person  to 
whom  the  writ  is  sent.  That  dutjr  may 
have  originated  in  one  way  or  m  an- 
other. It  may  have  arisen  from  the 
acceptance  of  an  office  which  has  im- 
posed the  duty  upon  its  incumbent. 
But  no  matter  out  of  what  facts  or 
relations  the  duty  has  grown,  what  the 
law  regards  and  what  it  seeks  to  enforce 
bv  a  writ  of  mandamus  is  the  personal 
obligation  of  the  individual  to  whom 
it  addresses  the  writ.  If  he  be  an  officer, 
and  the  duty  be  an  official  one,  still  the 
writ  is  aimed  exclusively  against  him 
as  a  person,  and  he  only  can  be  pun- 
ished for  disobedience.  The  writ  does 
not  reach  the  office.  It  cannot  be 
directed  to  it.  It  is,  therefore,  in  sub- 
stance a  personal  action,  and  it  rests 
upon  the  averred  and  assumed  fact 
that  the  defendant  has  neglected  or 
refused  to  perform  a  personal  duty,  to 
the  performance  of  which  by  him  the 
relator  has  a  clear  right.  Hence  it  is 
an  imperative  rule  that,  previous  to 
making  application  for  a  writ  to  com- 
mand the  performance  of  any  par- 
ticular act,  an  express  and  distmct 
demand  or  reauest  to  perform  it  must 
have  been  maae  by  the  relator  or  pros- 
ecutor upon  the  defendant,  and  it 
must  appear  that  he  refused  to  comply 
with  such  demand,  either  in  direct 
terms  or  by  conduct  from  which  a 
refusal  can  be  conclusively  inferred. 
Thus  it  IS  the  personal  default  of  the 
defendant  that  warrants  impetration 
of  the  writ,  and  if  a  peremptory  manda^ 
mus  be  awarded,  toe  costs  must  fall 
upon  the  defendant.  It  necessarily 
follows  from  this,  that  on  the  death  or 
retirement  from  office  of  the  original 
defendant  the  writ  must  abate^  in  the 
absence  of  any  statutory  provision  to 
the  contrary.  When  the  personal  duty 
exists  only  so  long  as  the  office  is  held, 
the  court  cannot  compel  the  defendant 
to  perform  it  after  his  power  to  perform 
has  ceased.  And  if  a  successor  m  office 
may  be  substituted  he  may  be  mulcted 


in  costs  for  the  fault  of  his  predecessor, 
without  any  delinquency  of  his  own. 
Besides,  were  a  demand  made  upon  hun, 
he  might  discharge  the  duty  and  render 
the  interposition  of  the  court  unneces- 
sary. At  all  events,  he  is  not  in  privity 
with  his  predecessor,  much  less  is  he 
his  predecessor's  personal  representa- 
tive. As  might  be  expected,  therefore, 
we  find  no  case  in  which  such  a  sub- 
stitution as  is  asked  for  now  has  ever 
been  allowed,  in  the  absence  of  some 
statute  authorizing  it.  On  the  con- 
trary, after  the  statute  of  0  Anne,  chap. 
XX.  §  1,  it  was  the  acknowledged  doc- 
trine in  England  that  the  rules  and  prac- 
tice as  to  abatement  by  death,  resig- 
nation, or  removal  from  office  were  the 
same  in  cases  of  mandamus  as  in  per- 
sonal actions.  By  that  statute  it  was 
enacted  that  the  prosecutor  or  relator 
may  plead  to  or  traverse  all  or  any  of 
the  material  facts  averred  in  the  return, 
the  defendant  having  libert^r  to  reply, 
take  issue,  or  demur;  and  it  was  di- 
rected that  such  further  proceedings 
might  be  had  as  might  have  been  hcui 
if  the  prosecutor  had  brought  his  action 
on  the  case  for  a  false  return.  Thus 
m^mdamxis  became  in  efifect  a  personal 
action  against  the  defendant.  This 
statute  was  in  force  in  Maryland  when 
the  District  of  Columbia  was  a  part  of 
that  State,  and  hence  it  is  in  force  in 
the  District  now.  Therefore,  whatever 
may  be  the  rule  elsewhere,  here  a  writ 
of  mandamus  must  abate  whenever 
the  performance  by  the  defendant  of 
the  personal  duty  it  seeks  to  enforce 
has  oecome  impossible.  The  law  was 
changed  to  some  extent  in  England  by 
the  later  act  of  Parliament  of  1  William 
IV.  chap.  xxi.  §  5,  by  which  it  was 
enacted  that  in  case  the  return  to  any 
writ  (of  mandamus)  within  the  purview 
of  the  act  should,  in  pursuance  of  an 
allowance  made  by  it,  be  e?mressed  to 
be  made  on  behalf  of  any  other  person 
than  the  defendant,  the  further  pro- 
ceedings on  such  writ  should  not  aoate 
or  be  discontinued  by  death,  resigna- 
tion, or  removal  from'office  of  the  person 
who  made  such  return,  but  the  same 
might  be  continued  and  carried  on  in 
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Watertown.^  The  case  against  Mr.  Boutwell  arose  when  he  was 
Secretary  of  the  Treasury,  and  was  an  application  in  the  inferior 
court  for  a  mandamus  to  compel  him  to  pay  a  certain  order.  The 
writ  was  refused,  and  a  writ  of  error  taken  to  the  Supreme  Court, 
after  which  Mr.  Boutwell  resigned  and  his  successor  was  appointed. 
The  Supreme  Court  refused  the  application  to  substitute  the  suc- 
cessor, and  one  ground  of  refusal  was,  that  in  the  absence  of  a 
statute  altering  the  common-law  rule,  the  writ  of  mandamua  abates 
by  the  death,  resignation,  or  removal  from  office  of  the  officer  to 
whom  it  is  directed.  In  the  view  of  the  court,  the  office  of  a  writ 
of  mandamus  is  to  compel  the  performance  of  a  personal  duty  rest- 
ing on  the  respondent:  ''if  he  be  an  officer,  and  the  duty  an  official 
one,  still  the  writ  is  aimed  exclusively  against  him  as  a  person,  and 
he  only  can  be  punished  for  disobedience;  the  writ  does  not  reach 
the  office  and  cannot  be  directed  to  it;  it  is  the  personal  default  of 
the  defendant  that  warrants  the  impetration  of  the  writ;  it  neces- 
sarily follows  from  this  that  on  the  death  or  retirement  from  office 
of  the  original  defendant,  the  writ  must  abate  in  the  absence  of 
any  statutory  provision  to  the  contrary.'*  The  burden  of  the  rear 
soning  of  the  Supreme  Court  is  that  the  duty  is  personal,  not  offi- 
cial. But  in  fact  and  in  substance,  was  not  the  duty  which  it  was 
here  sought  to  have  Mr.  Boutwell  perform,  official,  and  not  per- 
sonal ?  While  the  technical  correctness  of  the  court's  views  and 
conclusion  cannot  perhaps  be  impugned,  they  seem  to  savor  of  that 
refinement  which  formerly  pervaded  everywhere  the  common-law 
procedure,  and  in  a  striking  degree  the  proceedings  in  mandamus. 

the  name  of  such  penon,  and  if  a  in  the  case.  But  any  summons  iasued, 
peremptoiy  writ  should  be  awarded,  it  or  rule  upon  his  successor  requiring 
might  be  directed  to  any  successor  of  him  to  become  a  party  to  the  sui^ 
such  person  in  office  or  right.  No  similar  would  be  the  exercise  of  original  juris- 
statute  exists  with  us,  and  its  enact-  diction  over  both  a  new  party  and  a  new 
ment  in  England  was  a  recognition  of  cause,  for  the  duty  which  he  would 
the  rule  that  the  death^  resignation,  or  be  required  to  perform  would  be  his 
removal  from  office  oi  the  defendant  own,  not  that  of  nis  predecessor.  Mar- 
worked  an  abatement  of  the  action.  It  bury  v,  Madison,  1  Cranch  (U.  8.),  137; 
required  a  statute  to  change  the  rule;  KendaU  v.  United  States.  12  Pet.  (U. 
and,  to  avoid  injustice,  the  costs  of  the  8.)  524, 526;  Secretary  of  Int.  v,  McG<U!«- 
wri^  when  issued  and  obeyed,  were  rahan,  9  Wall.  (U.  S.)  298,  313."  Bout- 
committed  to  the  discretion  of  the  well's  Case  followed:  Umted  States  v, 
court.  If  the  retirement  of  the  defend-  Chandler,  122  U.  S.  643;  United  States 
ant  from  office,  and  his  consequent  in-  v.  Butterworth,  169  U.  S.  600;  Territory 
ability  to  perform  the  act  demanded  v.  Baker.  12  N.  Mex.  456,  aff'd  196 
to  be  done,  does  not  abate  the  writ  or  U.  S.  43^;  Seymour  v.  Nelson,  11  App. 
necessitate  its  discontinuance,  there  is  D.  C.  58;  State  v.  Board  of  Canvassers, 
still  an  insuperable  difficulty  in  the  way  32  Mont.  13. 

of  our  directing  the  substitution  asked        ^  Rees  v.  Watertown,  19  Wall.  (U. 

for.    We  can  exercise  only  appellate  8.)  107;    ante,  U  336,  1482,  1513,  and 

power.  We  have  no  origiiud  jurisdiction  notes. 
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The  Supreme  Court  in  the  other  case  referred  to  ^  decided,  in 
effect,  these  propositions:  1.  That  in  the  enforcement  of  his  judg- 
ment against  the  municipality,  the  plaintiff  was  confined  to  his 
remedy  at  law  by  mandamus  or  otherwise,  no  ground  of  equity 
jurisdiction  being  made  out.  2.  That  the  neglect  and  refusal  of 
the  municipal  officers  to  levy  the  taxes,  their  disobedience  of  the 
writs  of  mandamus,  and  their  resignations  to  evade  the  duty  of 
levying  and  collecting  the  taxes,  did  not  authorize  the  court  to 
appoint  officers  of  its  own  to  levy  and  collect  them,  denying,  on 
this  point,  Welch  v.  Ste.  Genevieve,'  and  distinguishing  Supervisors 
V.  Rogers,'  and  Lansing  v.  County  Treasurer.^  3.  That  it  was  not 
competent  for  the  court,  in  virtue  of  its  general  jurisdiction  as  a 
court  of  equity  (there  being  no  individual  liability  on  the  part  of 
the  taxpayers  or  inhabitants  of  the  municipality  to  pay  the  debts 
of  the  corporation),  itself  to  subject  individual  property  within  the 
corporation  to  pay  the  judgment,  the  exclusive  remedy  being  by 
mandamus  directed  to  the  municipality  or  its  proper  officers,  com- 
manding them  to  levy  and  collect,  under  the  powers  vested  in  them 
in  that  behalf,  the  requisite  taxes.* 

^  Rees  V,  Watertown,  19  Wall.  (U.  oommanding  him  to  levy  and  collect 

S.)  107,  supra,  the  taxes  named  in  the  writ,  and  which 

'  Welch  V,  Ste.  Genevieve,  1  Dillon  waa  sustained  bv  the  Supreme  Gomi, 

C.  C.  R.  130.  is  declared  in  tne  Watertown  case  to 

'  Lee  County  v.  Rogers,  7  WalL  depend,  in  this  respect,  wholly  upon  a 

(  U.  S.)  175.  statute  of  the  State  of  Iowa  (Rev.  of 

^  Lansins  t;.  County  Treasurer,   1  1860^  §  3770).    That  statute  had  no 

Dillon  C.  CT  R.  522.  speaal  reference  to  this  class  of  cases, 

'  A  direct  effect  of  the  decision  in  and  was  simply  to  the  effect  that  the 
Rees  V,  Watertown.  in  connection  with  court,  in  cases  of  mandamus,  ''besides 
the  protracted  ana  successful  evasion  or  instead  of  proceeding  against  tibe 
of  the  dty  of  Watertown,  was  to  en-  defendant  by  attachment,  may  direct 
courage  municipalities  and  counties  that  the  act  recjuired  to  be  done  may  be 
elsewhere  to  adopt  the  same  mode  of  done  by  the  plamtiff  or  some  other  person 
escainng  payment,  viz.,  by  successive  appointed  by  the  court."  The  practice 
and  repeated  resignations.  This  was  of  the  Federal  court  in  moyuiamK^  cases 
practised  to  a  considerable  extent  in  is  as  at  common  law,  and  this  statute 
the  State  of  Missouri  by  several  coun-  had  never  been  adopted  by  rule;  but 
ties  that  were  burdened  with  a  large  it  was  held  "competent  to  adopt  it  in 
indebtedness:  but  it  was  measurably  the  particular  case,"  and  that  it  author- 
checked  by  tne  action  of  the  executive  ized  the  court  to  appoint  a  tiiird  person 
of  the  State,  Governor  Hardin,  in  re-  or  officer  of  its  own  to  levv  and  collect 
fusing  to  accept  the  resignation  of  the  the  required  taxes.  Lookinf;  at  this 
county  court  judges  when  he  had  good  case  in  the  light  of  the  decision  and 
reason  to  beheve  that  the  resignation  reasoning  in  tke  Watertown  case,  and 
was  tendered  for  this  purpose.  in  Heine  v.  Levee  Com'rs,  19  Wall. 

The  case  of  Lee  Countv  v,  Rogers.  (U.  S.)  655,  and  of  the  above  sugge^- 

7  Wall.  (U.  S.)  175,  in  which  the  United  tions,  it  would  seem  to  rest  upon  a  very 

States  Circuit  Court,  after  the  county  narrow  basis.    If  the  court  is  without 

oflloers  had  evaded  the  law  and  difr-  power  to  make  such  an  appointment 

obeyed  the  peremptory  writ,  directed  without  the  aid  of  the  statute,  it  was 

the  mandamus  to  the  marshal  of  the  certainly  a  very  broad  and  liberal  view 

United  States  for  the  District  of  Iowa,  of  the  language  of  that  statute  to  hold 
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§  1521  (8616).  Bontwell'8  Case  not  applicable  to  OorporftteDntieB;  No 
Abatement  by  Death  or  Besignation.  —  The  principle  of  Boutwell's 
case  —  that  a  writ  of  mandamus  directed  to  a  yvhlic  officer  abaies 
on  his  death  or  resignation  if  there  be  no  statute  to  the  contrary  — 
does  not,  however,  apply  to  the  case  of  dviies  devohed  by  law  upon 
municipal  or  public  corporations  in  their  corporate  character.  Some 
repudiating  municipalities  sought  to  evade  their  duties  towards 
their  creditors  by  encouraging  and  accepting  the  resignations  of 
the  officers  to  whom  the  writs  of  mandamus  were  directed  or  upon 
whom  they  were  served,  so  that  the  particular  officers  upon  whom 
the  alternative  writ  was  served  would  not  be  in  office  when  the  per- 
emptory writ  was  applied  for,  or  the  officer  to  whom  the  peremptory 
writ  was  directed  would  resign  before  the  writ  could  be  served,  or 
after  the  service  and  before  the  time  fixed  for  the  performance  of  its 
command,  and  the  successor  would  claim  that  he  could  not  be  held 
liable,  as  for  a  contempt  or  otherwise,  for  the  default  of  his  prede- 
cessor. But  when  the  question  under  such  circumstances  came 
before  the  Supreme  Court  of  the  United  States  that  tribunal  de- 
cided, upon  a  correct  conception  of  the  principles  of  corporate  law, 
that  where  the  duty  was  one  to  be  performed  by  the  corporation,  the 
writ  may  be  directed  to  the  corporation  in  its  corporate  name  or  to  the 
proper  officers  in  their  corporate  capacity  and  official  style  without 
naming  them,  and  that  when  it  b  once  duly  served  its  power  re- 
mains, notwithstanding  changes  ini  the  dScers  by  death,  resigna- 
tion, or  the  election  of  successors,  until  the  duty  which  is  com- 
manded is  performed;  that  the  officers  in  existence  at  the  time 
when  the  act  is  required  to  be  done  are  those  whom  the  court  will 
hold  responsible  for  the  performance  of  what  is  commanded;  and 
hence  writs  commanding  the  performance  of  corporate  duties  do 
not,  as  in  Boutwell's  case,  abate  by  changes  in  the  officers  of  a  cor- 
poration. The  writ,  although  directed  to  the  corporation,  is  en- 
forced through  the  members  or  officers  whose  duty  it  is  to  obey  its 

that  the  '^acf  contemplated  by  it  in-  which  provides  for  the  execution  of  a 

eluded  the  act  of  levying  and  collecting  judgment  recovered  against  a  county, 

taxes,  giving  acquittances  therefor,  and  city,  or  town,  against  the  private  prop- 

sellhig  property  to  enforce  the  payment  erty  of  any  individual  inhabitant,  ^v- 

thereof,   and  making  conveyances  to  ing  him  the  right  to  claim  contribution 

complete  the  sales.    See  Heine  v.  Levee  from  the  rest  of  the  people/'  can  hardly 

Com'rs,  19  Wall.  (U.  S.)  655.  referred  be  maintained  in  view  of  the  decision 

to  in  Graham  v.  Folsom,  200  U.  S.  248.  in  the  Watertown  case,  and  the  other 

252;  (xrUey  §§  336,  1482,  1513,  1510,  and  cases  above  referred  to,  and  it  seems 

cases   cited.     Tlie   statement   in   the  obvious  that  the  section  of  the  Iowa 

opinion  of  Nelson,  J.,  that  this  statute  statute  referred  to  was  intended  for  no 

"is  but  a  modification  of  the  law  of  such  purpose. 
England  and  of  the  NewEngland  States, 
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commands,  and  if  part  of  the  officers  or  members  have  done  all 
withm  their  power  to  comply  with  the  writ,  the  comt  will  punish 
only  those  who  are  actually  guilty  of  disobedience.  Whatever  un- 
certainty might  have  been  supposed  to  exist  on  this  point  is  defi- 
nitely removed  by  the  decisions  of  the  Supreme  Court  of  the  United 
States  dted  in  the  note/  resting  as  they  do  upon  sound  reason,  and 


^  Leavenworth  County  v.  Sellew, 
99  U.  S.  624:  Leavenworth  v.  Kinney, 
99  U.  S.  623;  wfra,  §§  1533-1536,  1546. 

Thus  where  the  duty  to  levy  taxes  to 
pay  the  debt  of  a  county  is  devolved 
upon  the  "  board  of  county  commission- 
ers,'' which  is  the  corporate  name  by 
which  counties  are  made  capable  of 
suing  and  being  sued,  the  writ  may  be 
directed  to  "the  board  of  county  com" 
miesianera" ;  and  in  the  case  of  a  city 
corporation  it  may  be  directed  to  the 
mayor  and  city  cauncU  in  their  corporate 
capacity f  and  it  need  not  be  directed  to 
the  persons  who  are  mayor  and  council- 
men.  And  it  being  provided  in  the  case 
of  legal  proceedinm  against  a  county 
that  process  may  oe  served  upon  the 
derk  of  the  boara,  a  like  service  of  the 
writ  of  mandamus  is  assumed,  and 
stated  to  be  sufficient,  in  the  case  of 
Leavenworth  County,  supra.  Jn  pro- 
nouncing the  judgment  of  the  court 
upon  these  important  points,  Mr.  Chief 
Justice  Waits  ss^: 

"In  United  States  v.  Boutwell,  17 
Wan.  (U.S.)  604, 607,itwasdecided  that 
as  a  mandamus  was  used  ^to  compel  the 
performance  of  a  duty  resting  upon 
the  person  to  whom  the  writ  is  sent,' 
if  directed  to  a  public  officer,  it  abated 
on  his  death  or  retirement  from  office, 
because  it  could  not  reach  the  office. 
That  principle  does  not,  as  we  think, 
apply  to  this  case.  There  the  officer 
proceeded  against  was  the  Secretary  of 
the  Treasury  of  the  United  States,  and 
the  writ  was  'aimed  exclusively^  a^Eunst 
him  as  a  person.'  Here  the  writ  is  sent 
agsdnst  the  board  of  county  commission- 
ers, a  corporation  created  and  organized 
for  the  express  purpose  of  performing 
the  duty,  amonK  others,  whic'h  the 
relator  seeks  to  nave  enforced.  The 
alternative  writ  was  directed  both  to 
the  board  in  its  corporate  capacity  and 
to  the  individual  members  by  name, 
but  the  peremptory  writ  was  ordered 
against  tne  corporation  alone.  As  the 
corporation  can  onlv  act  through  its 
agents,  the  courts  will  operate  upon  the 
agents  through  the  corporation.  When 
a  copy  of  the  writ  which  has  been  or- 


dered is  served  upon  the  derk  of  the 
board,  it  uriil  be  served  on  the  corpora^ 
tion,  and  be  equivalent  to  a  command 
upon  the  persons  who  may  be  members 
of  the  board  to  do  what  is  required.  If 
the  members  fail  to  obey,  those  guilty 
of  disobedience  may,  if  necessary,  be 
punished  for  the  contempt.  Although 
the  command  is  in  form  to  the  board, 
it  maybe  enforced  against  those  through 
whom  alone  it  can  be  obeyed.  One  of 
the  objects  in  creating  such  corpora- 
tions, capable  of  suing  and  bein^  sued, 
and  having  perpetual  succession,  is 
that  the  very  mconvenience  wnich 
manifested  itself  in  Boutwell's  case 
may  be  avoided.  In  this  way  the  office 
can  be  reached  and  the  officer  com- 
pelled to  perform  its  duties,  no  matter 
what  changes  are  made  in  the  agents 
by  whom  flie  officer  acts.  The  board 
is  in  effect  the  officer,  and  the  members 
of  the  board  are  but  the  agents  who 
perform  its  duties.  While  the  board 
is  proceeded  against  in  its  corporate 
capacity,  the  individual  members  are 
punishea  in  their  natural  capacities  for 
failure  to  do  what  the  law  requires  of 
them  as  the  representatives  of  the  cor- 
poration. We  think,  therefore,  that 
the  peremptory  writ  was  properly  directed 
to  the  board  in  its  corporate  capacity. 
In  this  way  the  power  of  the  writ  is 
retained  until  the  thing  is  done  which 
is  commanded,  and  it  may  at  all  times 
be  enforced  through  those  who  are  for 
the  time  being  charged  with  the  obli- 

Sktion  of  acting  for  the  corporation. 
,  in  the  course  of  the  proceedings,  it 
appears  that  a  part  of  the  members  have 
done  all  they  could  to  obey  the  writ,  the 
court  will  take  care  that  only  those  who 
are  actually  guilty  of  disobedience  are 
made  to  suffer  for  the  wrong  that  is 
done.  Those  who  are  members  of  the 
board  at  the  time  when  the  board  is. 
required  to  act  will  be  the  parties  to 
whom  the  court  will  look  for  the  per- 
formance of  what  is  demanded.  As 
the  corporation  cannot  die  or  retire 
from  the  office  it  holds,  the  writ  cannot 
abate,  as  it  did  in  Boutwell's  case.  The 
decisions  in  the  State  courts  in  which 
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supported  as  they  are  by  the  decisions  of  several 'of  the  State 
courts. 

§  1522  (861  c).  Beslgnation  to  avoid  Da^;  When  ineflectnal  onta 
Successor  is  qualifled.  —  Where  a  statute  in  relation  to  a  public  or 
municipal  officer  provides  that  such  offijcer  shall  continue  in  office 
uvinl  Us  successor  is  qualified^  a  resignation  made  in  order  to  avoid 
auditing  or  paying  a  judgment  against  the  corporate  town  or  munici' 
polity  is  not  a  sufficient  return  to  an  alternative  mandamus  to  com- 
pel such  officer  to  make  such  audit  and  payment.*  A  resignation 
under  such  circumstances  does  not  relieve  the  officer  from  the  re- 
sponsibiUty  and  duties  of  office  until  his  successor  b  appointed  and 
qualified.  In  the  opinion  of  the  court,  Mr.  Justice  Hunt  say?: 
''The  provisions  as  to  these  officers  and  as  to  the  town  officers  are 
parts  of  the  same  system.  The  resignations  may  be  made  to  and 
accepted  by  the  officers  named;  but,  to  become  perfect,  they  de- 
pend upon  and  must  be  followed  by  an  additional  fact,  to  wit,  the 
appointment  of  a  successor  and  his  qualification.  When  it  b  said 
in  the  statute  that  the  resignation  may  be  thus  accepted,  it  is  like 
to  the  expiration  of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  e£Fectual  it  must  be  followed  by  the  qualifi- 
cation of  a  successor."  ^ 

§  1523  (861  (2).  Same  subject;  Piinciple  Uxnitad  and  Oase  distin- 
guished. —  The  principle  rrferred  to  in  the  preceding  section  does  not 
apply,  where,  by  statute,  an  officer  has  the  right  to  resign  at  will, 
and  the  statute  provides  that  the  resignation  shall  take  effect  as 
soon  as  it  is  ffied  with  a  designated  officer.  A  recent  case  declares 
and  well  illustrates  this  distinction.  By  the  statute  of  Wisconsin 
service  of  process  upon  cities  must  be  made  ''by  delivering  a  copy 
thereof  to  the  mayor  and  city  clerk,"  and  by  the  charter  of  the  de- 
fendant city,  service  must  be  made  upon  the  mayor.  At  the  time 
when  siunmons  against  the  city  in  an  action  of  debt  was  issued  there 
was  no  mayor  or  acting  mayor  of  the  dty,  his  resignation  having 

this  practice  is  sustained  are  numerous.  599.  affirming  the  same  case,  6  Bias.  308. 
Maddox  v.  Graham,  2  Met.  (K^r.)  56;  Followed  in  Jones  v.  Jefferson,  06  Tex. 
State  V.  Madison  Council,  15  Wis.  30,  676,  where  the  service  of  a  citation  upon 
37:  Peagram  v,  Cleaveland  County,  officers  three  years  after  they  had  re- 
65  N.C.  114;  People  9.  Collins,  19  Wend,  signed,  no  successors  having  been  ap- 
^.  Y.)  65,  68.'^  See  also  Columbia  pointed  or  elected,  and  there  bdng 
County  V,  King,  13  Fla.  451;  Little  evidence  that  the  object  of  the  failure 
Rock  V.  Board  of  Improvements,  42  to  elect  was  to  defeat  the  collection  of 
Ark.  152.  debts  against  the  dty,  was  held  to  be 

1  Badger  v.  United  States,  93  U.  S.  valid. 
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taken  effect.  Service  of  the  summons  was  made  upon  the  last 
mayor,  the  dty  derk,  the  dty  attorney,  and  the  last  presiding 
officer  of  the  board  of  street  conmiissioners,  the  return  redting  that 
the  office  of  mayor  was  vacant  and  that  there  was  no  president  of 
the  common  council  or  presiding  officer  thereof  in  office.  It  was 
hdd  that  the  court  had  no  jurisdiction  upon  such  service  to  render 
a  judgment  against  the  dty.^ 

§  1524  (862).  Difltiiietlon  between  Negotiable  Bonds*  and  Ordinaiy 
Wazranti  as  to  Enforcement.  —  What  we  have  heretofore  said  has  re- 
lated to  the  enforcement  of  munidpal  bonds  where  there  is  an 
express  authority  given  or  duty  enjoined  to  levy  a  tax  or  a  special 
tax  to  pay  them.  We  have  adverted  in  a  preceding  chapter  ^  to  the 
distinction  between  negotiable  munidpal  bonds,  issued  under  direct 
authority  from  the  legislature,  and  ordinary  munidpal  or  county 
orders  or  warrants.  The  dMndion  between  the  two  daeses  cf  irv- 
etrumente  often  becomes  important  when  it  is  sought  to  enforce 
payment  by  means  of  mandamua.  The  latter  class  of  instruments, 
not  being  commercial  paper,  —  being  in  the  nature  of  vouchers  to 
the  ordinary  creditor  and  put  in  the  shape  of  warrants  or  orders 

1  Amy  0.  WatertowD;  130  XJ.  S.  301,  servioe  of  process  in  this  case  was  in- 

302.    Bradley,  J.,  giving  the  opinion  effective  and  void.     City  of  Water- 

of  the  court,  sa:^:  ^The  case  is  differ-  town  v.  Robinson,  69  Wis.  230.    This 

ent  from  those  in  which  we  have  held  cowt  in  the  construction  of  a  State 

that  a  resignation  of  an  officer  did  not  statute  in  a  matter  purely  domestic, 

take  effect  until  it  was  accepted  or  until  gives  great  weight  to  the  decisions  of  the 

another  was  appointed.    In  those  cases  highest  tribunals  of  the  State."     TbiB 

either  the  conmion  law  prevailed  or  the  case  was  distinguished  from  Brough- 

local  law  provided  for  the  case  and  pre-  ton  v,  Pensacofa,  93  U.  S.  266,  and 

vented  such  a  vacancv.    Such  were  the  Mobile  v.  Watson,  116  U.  S.  289.  where 

cases  of  Badger  v.  Bolles,  93  U.  S.  599;  the  question  was  as  to  the  liability  of 

Edwards  v.  United  States,  103  U.  S.  471;  new  corporations  made  out  of  old  ones 

Salamanca  v.  Wilson,  109  U.  S.  627.  for  the  debts  of  the  old  corporations. 

The  statutes  of  WucmHn  provided  that  Ante,  §  416. 

any  city  officer  might  resign  at  pleasure,        IncinlUy  to  serve  'process  upon  a  city, 

and  that  his  resignation  'should  take  although  caused  by  its  designed  elusion 

effect  at  the  time  of  filing  the  same.'  thereof,  does  not  stop  the  running  of 

The  provisionB  of  the  statute  law  are  the  statute  of  limitations.     Amy  t^. 

dedsive,  and  preclude  the  ojieration  Watertown,  130  U.  S.  320;  Knowlton  t^. 

of  any  such  rule  as  was  recognized  in  Watertown.  76.  327.     If  a  county  is 

Badger  v.  Bolles  and  Edwards  v.  United  primarily  uable  on  the  bonds,  other 

States.     The   service  upon   the   hist  counties  to  which  portions  of  the  terri- 

mavor,  therefore,  was  of  no  force,  and  tory  of  the  obligor  county  have  been 

had  no  effect  whatever.    The  cases  are  attached  are  not  necessary  parties  to 

numerous  which  decide  that  where  a  the  application  for  tMmdamvs  though 

particular  method  of  serving  process  is  the   latter   counties   or   the  territory 

pointed  out  by  statute,  that  method  attached  thereto  may  be  under  obliga- 

must  be  followed,  and  the  rule  is  es-  tion  to  contribute.     Santa  F4  County 

pecially  exacting  in  reference  to  cor-  v,  Coler,  215  U.  S.  296,  aff'g  14  N. 

porations''  (citing  cases).     "The  law  Mex.  134. 
of  Wisconsin  is  perfectly  clear  that  the       >  ArUe,  |§  850, 851,  871. 
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for  his  convenience,  —  are  to  be  paid  in  the  manner  provided  by 
the  charter  or  legislation  of  the  State.  The  provisions  are  variant 
in  different  charters  and  in  different  States.  In  some  of  the  States 
these  instnunents  are  to  be  registered  and  paid  in  the  order  of  their 
registration,  and  there  is  no  provision  for  the  levy  of  a  special  tax 
to  pay  them;  and  it  is  contemplated  that,  as  they  are  issued  in  pay- 
ment of  the  ordinary  expenses  of  the  city,  town,  or  county,  they 
are  to  be  paid  out  of  the  ordinary  revenues  or  resources.  It  has 
been  quite  common  for  the  non-resident  holders  of  such  instru- 
ments to  sue  thereon  in  the  Federal  courts,  hoping  to  obtain 
thereby  some  of  the  advantages  which  have  been  accorded  by  those 
courts  to  the  holders  of  negotiable  securities. 

§  1525  (863).  Enforcement  of  Warrants  or  Orders  in  the  Federal 
Oonrts.  —  Where  such  warrants  or  orders  have  been  issued  by  cor- 
porate  or  quasi  corporate  organizaiions  capable  of  being  sued  in  the 
State  courts,  the  Federal  courts,  so  far  as  oiu*  observation  goes, 
have  held  that  the  non-resident  owner  thereof  may  also  sue  thereon 
in  the  Federal  court,  and  by  its  judgment  establish  the  validity 
and  amount  of  his  debt,  and  such  judgment  may  beconie  the  basis 
of  an  application  made  in  due  form  for  the  writ  of  mandamus;  but 
the  writ  when  so  issued  will  only  conmiand  the  proper  officers  to 
discharge  the  legal  duties  they  owe,  under  the  charter  or  statute,  to 
the  warrant-holder.^  The  Federal  courts  cannot  overturn  or  inter- 
fere with  the  policy  of  the  State  in  respect  to  the  rights  or  remedies 
of  this  class  of  creditors.  The  leading  case  on  this  subject  is  Carroll 
County  V.  United  States.*  Counties  in  Iowa  were  authorized  to 
issue,  for  ordinary  expenses,  orders  or  warrants  payable  to  bearer, 
and  were  liable  to  be  sued  upon  them.  The  statute  limited  the  power 
of  the  county  authorities  "for  ordinary  county  revenue"  to  the 
levy  each  year  of  "not  more  than  foiu*  mills  on  the  dollar."  It 
made  no  provision  (as  the  statute  was  construed  by  the  Supreme 
Court  of  the  State,  whose  construction  was  regarded  by  the  Federal 
courts  as  binding  on  them)  for  the  levy  of  a  special  tax  to  pay  judg- 
ments obtained  on  such  warrants.  The  judgment  creditor  in  the 
Federal  court  claimed  that  he  was  entitled  to  the  levy  of  a  special 
tax  to  pay  his  judgment.  But  the  Supreme  Court  of  the  United 
States  held  otherwise,  and  decided  that  a  return  to  an  alternative 
writ  of  mandamus  by  the  county  authorities  that  they  had  already 

^  Jordan  v,  Cass  County,  3  Dillon  '  Carroll  County  v.  United  States, 
C.  C.  R.  185.  18  Wall.  (U.  S.)  71. 
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levied  a  four-mill  county  tax  for  the  current  year  (that  being  the 
rnaaimum  amount  allowed  by  statute)  was  a  sufficient  return.^ 


§  1526  (864).  AppUcation  tor  the  Writ.  —  It  is  not  our  purpose 
to  treat  at  large  of  the  proceedings  and  practice  in  respect  to  the  rem- 
edy by  mandamus.  We  shall  refer  to  these  in  a  general  way  only, 
in  order  the  better  to  illustrate  the  application  of  the  writ  to  munici- 
pal corporations  and  municipal  officers.  The  practice  in  the  differ- 
ent States  is  as  at  common  law,  modified  by  statutory  enactment. 
The  vyriJt  is  not  granted  of  course,  biU  on  motion,  based  upon  affidavits, 
or  upon  a  suggestion  supported  by  oath,  which  must  be  drawn  up 
with  precision,  and  state  with  clearness  and  certainty  the  grounds 
for  the  application,  and  must  also  present  a  case  in  which  the  writ 
lies.  If  there  be  another  remedy  apparently  adequate  and  com- 
plete, the  affidavits  must  show  why  it  is  not  sufficient  or  why  it 
would  prove  ineffectual.^ 

^  Carroll  County  v.  United  States, 
18  Wall.  (U.  S.)  71 .  The  text  succinctly 
states  the  principle  established  by  this 
case.  In  respect  of  the  local  statute  of 
Iowa  (§  3770  of  the  Iowa  Revision) 
the  court  distinguished  and  explained 
the  case  of  Butz  v.  Muscatine,  8  Wall. 
(U.  S.)  575,  —  perhaps  it  ou^t  to  be 
said  it  overruled  it  on  this  particular 
point.   Supra,  §  1520. 

The  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Ar- 
kansaa.  4  Dillon,  215,  in  conformity 
with  the  doctrines  of  the  text,  upon  a 
review  of  the  legislation  of  that  State 
touching  the  indfebtedness  of  counties 
on  toarrantSj  and  the  provisions  of  the 
new  Constitution  on  the  subject  of 
county  indebtedness,  declared  the  fol- 
lowing propositions: 

1.  Tnat  the  county  court,  in  case  the 
county  is  indebted,  owes  a  legal  duty  to 
the  creditor  or  warrant-holder  to  exer- 
cise the  power  of  levying  taxes  to  the 
maximum  limit  allowed  by  law,  if 
necessary  to  pay  the  outstanding  in- 
debtedness of  the  county.  The  maxir 
mum  rate  can  in  no  event  be  exceeded. 
Ante,  §  1515,  and  cases  there  cit«d. 

2.  That  a  creditor  who  has  obtained 
a  judgment  in  this  court  against  a 
county  may,  after  proper  demand  on 
the  county  court  to  oischarge  its  dutv  in 
tins  regard,  and  a  neglect  or  refusal  on 
the  part  of  the  court  to  comply  with 
such  demand,  have  a  mandamus  to 
compel  the  performance  of  such  duty. 


There  must  be  such  a  demand  or  aver- 
ment of  facts  of  such  a  nature  as  will 
dispense  with  the  demand. 

3.  Under  the  new  Constitution  of 
Arkansas  (art.  xiv.  §  9)  as  to  indebted- 
ness then  existing,  there  is  a  duty,  which 
creditors  may  enforce,  resting  on  the 
county  court  to  levy  a  tax  not  exceed- 
ing [one-half  of  one  per  cent.  Such 
tax  when  levied  and  collected  cannot 
"be  used  for  any  other  purj)08e"  than 
the  pa3rment  of  such  indebtedness  (art. 
xvi.   §   11),   and  must,   according  to 

§  resent  impression,  although  the  court 
oes  not  hold  itself  concluded  on  the 
point,  be  collected  in  money,  and  not 
m  other  warrants. 

A  judgment  creditor  of  a  county  in 
Missovrif  whose  judgment  is  basea  on 
municipal  bonds  secured  by  the  right 
to  a  special  tax,  who  has  received  under 
a  mandamus  a  county  warrant  therefor, 
which  is  refused  payment,  may  have 
another  mandamus  to  enforce  the 
judgment,  and  is  not  bound  to  take  his 
turn  under  the  statute  among  ordinary 
county  warrant-holders.  This  ruling 
coincides  with  the  distinction  pointed 
out  in  the  text.  United  States  v,  Ver- 
non County,  2  Cent.  L.  J.  771 ;  s.  c.  3 
Diflon,  281. 

«  Rex  V.  Oxford,  7  East,  345;  Buller's 
Nisi  Priusy  201 ;  Stephens's  Nisi  Prim, 
2318;  Willc.  357,  pi.  43, 44:  Rex  v.  Mar- 
gate Pier  Co.,  3  B.  &  Aid.  221,  224; 
People  V.  San  Francisco,  27  Cal.  655; 
People  V,  Chicago,  51  HI.  17;  Scanlan  v. 
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§  1527  (865).    Official  and  Private  BeUtora.  —  Where  the  applica- 
tion for  the  writ  relates  to  a  matter  affecting  the  public,  such  as  the 


Schwab,  103  HI.  App.  ^;  People  v. 
Perrin,  103  HI.  App.  410;  People  v.  Helt, 
116  HI.  App.  391;  Case  v,  Su&ivan.  222 
111.  56;  State  v.  Spinney,  166  Ind.  282. 

An  dUematwe  writ  atanda  in  the 
jjiaoe  cf  the  dedaratum  in  an  ordinary 
action^  and  must  ehow  a  good  prima 
facie  ecwe,  or  it  ie  demurrable.  lb,; 
People  V.  Kansom,  2  N.  Y.  490:  Hoxie 
V.  ^mereet  County,  25  Me.  333:  Hli- 
noie  &  Mich.  Canal  Trs.  v.  People,  12 
Hi.  248,  254;  State  t;.  Bailey,  7  Iowa, 
390;  State  v.  Haben,  22  Wis.  660;  People 
V,  Milliard.  29  111.  413;  People  v.  Baker, 
35  Barb.  (N.  Y.)  105;  State  v.  Johnson 
County,  10  Iowa,  157;  People  v.  Hayt, 
66  N.  Y.  606. 

"In  practice,"  says  Thompson^  J., 
"  the  party  seekmg  the  remedy  by  manF- 
damns  presents  to  the  court  a  prima 
facie  case,  entitling  him  to  the  writ  by 
way  of  suggestion  [or  bv  affidavit  or 
sworn  information].  This  being  in 
proper  form  and  sufficient  in  substance, 
an  alternative  mandamus  may  be 
awarded  upon  it,  redtinff  the  complaint 
of  the  relator  and  his  demand  for  re- 
dress, and  oommandmg  the  party  to 
whom  it  is  directed  either  to  obey  it  or 
return  his  reasons  for  not  doing  so. 
This  alternative  is  what  gives  the 
denomination  of  'alternative  num- 
damus'  to  the  first  writ.  The  estab- 
lishment of  a  duty,  and  the  obligation 
to  perform  it^  is  upon  the  plaintiff  to 
show,  and  this  is  considered  as  done, 
prima  fads^  when  the  court  awards  the 
writ.  The  respondent,  upon  service 
of  it,  is  bound  either  to  obey,  or  show 
that  the  plaintiff  has  no  rieht  to  de- 
mand obedience,  or  that  no  duty  exists 
which  he  can  be  compelled  to  perform. 
Whenever  this  is  not  accomphshed  by 
a  demurrer,  or  by  a  general  traverse 
of  the  facts  set  forth  in  the  writ^  it  is 
generally  done  by  matters  averred  m  the 
return  by  way  of  confession  and  avoid- 
ance." Commonwealth  v.  Allegheny 
County,  37  Pa.  St.  277,  279.  See  also 
State  V,  Richards,  50  Fla.  284;  Bolton 
V.  People,  95  HI.  App.  285;  People  v. 
Palmer.  27  N.  Y.  Misc.  Rep.  569;  State 
V.  La  Grave.  22  Nev.  417. 

If  there  be  no  special  statutory  Ivnir 
tation,  the  application  for  the  wnt  may 
be  made  witnin  the  period  ^ven  by 
statute  for  brin^png  ordinary  actions 
for  similar  injuries.    People  v,  West- 


chester County.  12  Barb.  (N.  Y.)  446; 
Presoott  V.  Gonser.  34  Iowa,  175. 
See  also  Barnes  v.  Glide,  117  Cal.  1; 
Jones  V.  San  Francisco,  141  CaL  96; 
Dodge  V,  Board  of  Police  Com'rs,  1  Cal. 
App.  608;  Manchester  v,  Fumald,  71 
nT  H.  163;  Peorfe  v.  Greene,  87  N.  Y. 
App.  Div.  346;  People  v.  Maxwell,  87 
N.  Y.  App.  Div.  391 ;  MUster  V.  Spartan- 
burg, 68  S.  Car.  26.  The  author  doubts 
whether  the  three  years'  statute  ap- 
plied to  the  case  above  cited.  But  tne 
writ^  not  being  one  of  right,  there  is  a 
discretion  to  refuse  it  if  the  applicant 
has  been  guilty  of  unreasonable  laches 
and  delay  in  asserting  his  right.  Sav- 
annah V.  State,  4  Ga.  26;  Wood  v. 
State,  155  Ind.  1 ;  State  t;.  New  Orleans, 
107  La.  162;  State  v.  Hohnes  (Neb.), 
91  N.  W.  Rep.  175;  True  v.  Mdvin, 
43  N.  H.  503;  People  v.  Maroh,  82  N.  Y. 
App.  Div,  571,  aff'd  178  N.  Y.  618; 
People  V,  Stui^s,  82  N.  Y.  App.  Div. 
680;  People  v,  Greene,  95  N.  Y.  App. 
Div.  397;  Queen  v.  Halifax  Road  Tis., 
12  Q.  B.  442;  Rex  v.  Lancashire,  12 
East,  366 :  Rex  t^.  Stamf orth  &  K.  Canal 
Co.,  1  M..  &  S.  132;  Regina  v,  Leeds 
A  L.  Canal  Co.,  11  A.  A  E.  316. 
Where  one  who  is  unlawf ulljr  dismissed 
from  a  position  in  the  civil  service 
sleeps  upon  his  rights  for  any  con- 
siderable length  of  time,  his  neglect 
will  defeat  a  mandamus  proceeding 
to  secure  his  reinstatement.  People 
r.  McCartney,  28  N.  Y.  App.  Div.  138. 
So  in  a  case  where  the  substantial 
right  claimed  by  the  relator  is  doubtfvL 
life  &  F.  Ins.  Co.  of  New  York  v, 
Wilson's  Heirs,  8  Pet.  (U.  8.)  291; 
People  0.  Chicago,  51  HI.  17;  Stephens's 
Nisi  Prius,  2293 :  De  La  Beckwith  v. 
Colusa  County  Super.  Ct.,  146  Cal. 
496;  Kenneally  v.  Ctiicago,  220  HI.  485; 
ante,  f  1486.  Or  is  insignifieantf  as 
where  only  two  dollars  are  involved. 
People  V.  Hatch,  33  HI.  91.  See  also 
People  V.  Saratoga  County,  106  N.  Y. 
App.  Div.  381.  It  seems  that  the 
court  has  the  discretion,  ^  a  sinafe 
letw  cf  taxes  will  be  oppressive,  not  to 
order  all  the  accumulated  past  due 
indebtedness  to  be  collected  in  one  year 
en  masse.  East  St.  Louis  v.  Amy,  120 
U.  S.  600;  Cleveland  v.  United  States, 
166  Fed.  Rep.  677,  684.  See  also 
State  9.  Byrne,  32  Wash.  264.  Where 
individuals  apply  for  mandamus  or  quo 
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enforcement  of  an  act  of  the  legislature  for  the  public  benefit,  the 
State  or  ite  attorney  ^  in  a  proper  case,  is  entitled  to  the  writ  as  of 

right^    It  is  sufficient,  we  think,  to  entitle  a  person  to  become  an 

warranio,  it  is  discretionary  to  grant  or  Barb.  (N.  Y.)  607;  Testard  v.  Brooks 

refuse  the  rule.    People  v.  Rock  Island.  (Tex.  Civ.  App.),  70  S.  W.  Rep.  240; 

216  m.  488;  McCarthy  v.  Boston,  188  State  v.  Willis  (N.  Dak.),  124  N.  W. 

Mass.  338;  State  v.  Barret,  30  Mont.  Rep.  706;  Hall  v.  Staunton,  55  W.  Va. 

203;  Rex  v.  Waid,  L.  R.  8  Q.  B.  210:  684. 

Rex  V.  Trevensen,  2  B.  &  A.  479.  Lonl  "The  granting  of  the  writ  of  num- 

MoMfidd  sa^rs,  '^No  precise  rule  can  damns  rests  in  the  sound  judicial  dis- 

be  laki  down  in  these  cases;  but  all  the  cretion  of  the  court,  which  has  cau- 

circumstances  of  the  case  taken  to-  tiously  abstained,"  says  dray,  C.  J., 

gether  must  guide  the  discretion  of  the  in   Attorney-General   v.   Bostcm,    123 

court."     Rex  v,  Stacey,  1  T.  R.  13.  Mass.  460,   ''from  laying  down  any 

When  there  is  ordinazuy  no  discretion  limits  to  the  exercise  of  this  discretion- 

to  refuse  the  writ,  see  infrtL  §  1527.  ary  power."    See  also  Funk  v.  State, 

There  is  no  limitation  in  Aiianssippi  166  Ind.  455;  American  R.  Frog  Co. 

which  cuts  off  a  creditor's  remed^r  by  v.  Haven,  101  Mass.  398;  St.  Luke's 

tnandamua,      Carroll    v,   Tishamingo  Church  Prop,  v.  Slack,  7  Cush.  (Mass.) 

County,  28  Miss.  38;  Klein  v.  Warren  226,  239;  Commonw^th  v,  Hampden 

County,  51  Miss.  578;  Klein  v.  Smith  County,  2  Pick.  (Mass.)  414;  Strong, 

County,  54  Miss.  254.    In  Oklahoma,  Petitioner,  20  Pick.  (Mass.)  484,  495; 

mandamus  to  levy  a  tax  to  pay  a  Carpenter  v,  Bristol  County,  21  Pick, 

judgment  must  be  applied  for  within  (Mass.)  258;  Mackinnon  v.  Auditor- 

the   period   limited   oy   law   for  the  General,    130   Mich.   552;    People  9. 

isBuanoe  of  execution  on  a  judgment.  McGuire,  31  N.  Y.  Misc.  324;  Moores 

Wenner  v.  Perry  Board  of  Education  v.  State,  71  Neb.  522;  Steams  v.  Sims 

(Okla.),  106  Pac.  Rep.  821.   See  to  the  (Okla.),  104  Pac.  Rep.  44;    Consho- 

same  effect.  United  States  v.  Oswego  hocken  Ave.,  In  re,  12  Pa.  Super.  Ct. 

Tp.,  28  Fed.  Rep.  55;  Dempsey  v.  573. 

Oswego  Tp.,  51  Fed.  Rep.  97;  Lafay-  In  Strons's  Case,  20  Pick.  (Mass.) 

etteCountyv.  Wonderly,92Fed.  Rep.  484,   495,   Mr.   Justice  Morton  said: 

313;  Nevitt,  In  re,  117  Fed.  Rep.  448;  "In    every    well-constituted    govem- 

United  States  v.  Saunders,  124   Fed.  ment,  the  bluest  judicial  authority 

Rep.  124.  must  necessarily  have  a  supervisory 

If  no  just  and  useful  purpose  re-  power  over  all  inferior  or  subordinate 

r  is  the  writ  cf  mandamus  to  be  granted,  tribunals,  magistrates,  and  all  others 

court  has  discretion  to  rrfuse  U.  exercising  public  authority.     If  thev 

Daucy  v.  Clark,  24  App.  D.  C.  487;  commit  errors,  it  will  correct  them.    If 

Bibb  9.  Gaston,  146  Ala.  434;  Gray  v.  ihey  refuse  to  perform  their  duty,  it 

Lindsey  (Ala.),  39  So.  Rep.  927;  People  will  compel  them,  —  in  the  former  case 

V,  Pratt,  30  Cal.  223;  Lake  County  by  writ  of  error,  in  the  latter  by  man^ 

V.  Schradsky,  43  Colo.  84;  Lurtz  t;.  damus.    And  generally  in  aU  cases  of 

HardcasUe,  1  Marv.  (Del.)  450:  Duval  omissions  or  mistakes,  where  there  is 

Coun^  V.  Jacksonville,  36  Fla.  196;  no  other  adeauate  spedfic  remedy  re- 

Bishoff  V.  Stat&  43  Fla.  67;  State  v.  sort  may  be  had  to  this  high  judicial 

McRae,  49  Fla.  389;  People  v.  Kohlsaat,  writ.     It  not  only  lies  to  ministerial, 

168  m.  37;  Pe^le  v,  Olsen,  215  HI.  but  to  judicial  officers.    In  the  former 

620;  People  v,  Wieboldt,  233  111.  572;  case  it  contains  a  mandate  to  do  a 

Gunning  v.  Sheahan,  73  111.  App.  118;  specific  act,  but  in  the  latter  only  to 

Board  of  {Education  v,  Bolton,  85  111.  adjudicate,  to  exercise  a  discretion  upon 

App.  92;  Terry  v.  Baker,    (Ky.)  67  a  particular  subject." 

8.   W.   Rep.    258;   Williams  v.  Lm-  ^  Tapping  on  Afamiamii«,  54, 56, 288. 

coin  County,  35  Me.  345;  State  v.  Thus,  where  the  application  is  to  pro- 

&aves,  19  Md.  351,  374;  Fletcher  v.  ceed  to  the  election  of  burgess  in  the 

Alpena  Circuit  Judge,  136  Mich.  511;  place  of  one  deceased,  the  motion  is 

State  V.  Wilder,  211  Mo.  305;  State  ex  ddnto  justiiitB,  and  there  is  no  dis- 

0.  Kansas  City  Pol.  Com'rs,  80  Mo.  cretion  to  refuse  the  writ.    Ih,;  State 

App.  206:  State  v,  CronixL  75  Neb.  v,  Hartford  &  N.  H.  R.  Co.  29  Conn. 

738;  People  v,  Westchester  County,  15  538;  People  v.  Attorney-General,  22 
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applicant  or  relator  in  such  cases^  that  he  is  interested  as  a  citizen;  ^ 
but  the  decisions  on  this  point  are  not  entirely  uniform.  The  princi- 
pal reasons  urged  against  the  doctrine  are  that  the  writ  is  preroga- 
tive in  its  nature,  —  a  reason  which  is  of  no  force  in  this  country, 
and  no  longer  in  England,  —  and  that  it  exposes  a  defendant  to  be 
harassed  with  many  suits.  An  answer  to  the  latter  objection  is 
that,  as  granting  the  writ  is  discretionary  with  the  court,  it  may 
well  be  assumed  that  it  will  not  be  unnecessarily  allowed.^  Ac- 
cordingly, a  voter  in  a  municipality  may  apply  for  a  mandamus  to 
compel  the  council  to  hold  an  election  to  fill  a  vacancy  in  their 
body,'  or  to  test  the  validity  of  an  election.*    In  this  country  the 

Barb.  (N.  Y.)  114;  People  v.  Tracy,  1   L.  R.  10  C.  P.  379;  Chambere  v.  Green, 
Denio  (N.  Y.),  617;  Moses  v.  Kearney,   L.  R.  20  Eq.  552. 
31  Ark.  261;  Benners  v.  State,  124  Ala.        The  rule  stated  in  the  text  has  the 
07;  State  t;.  Preble  County,  6  Ohio,  support  of  the  judgment  of  the  Supreme 
Dec.  268.  Court  of  the  United  States.  "There  is," 

*  Fuller,  In  re,  25  Ark.  261;  People  v.  says  Strong,  J.,  "a  decided  preponder- 
San  Francisco,  36  Cal.  504*  Rizer  v,  ance  of  American  authority  m  tavor  of 
People,  18  Colo.  App.  40:  Cannon  v.  the  doctrine  that  private  persona  may 
Janvier,  3  Houst.  (Del.)  27;  Pike  move  for  a  mandamus  to  et^force  a  pub- 
County  V.  State,  11  111.  202;  Ottawa  v.  lie  duty,  not  due  to  the  government 
People,  48  111.  233;  Hall  &.  People,  57  as  such,  without  the  intervention  of  the 
111.  307;  Glenooe  v.  People,  78  111.  300;  government  law  officer."  Union  Pac. 
People  V.  Suburban  R.  Co.,  178  III.  R.  Co.  v.  Hall,  01  U.  S.  343.  and  cases 
504;  People  v,  Harris,  203  111.  272;  cited  on  page  355;  s.  c.  4  Dillon,  470. 
Hamilton  v.  State,  3  Ind.  452;  State  See  also  Pumphrey  v.  Baltimore,  47 
V,  Clinton  Coimty,  162  Ind.  580;  State  Md.  145.  In  the  case  last  dted  a 
V.  Marshall  County,  7  Iowa,  186;  Mandamus  was  sustained,  sued  out  at 
Bryan  v.  Cattell,  15  Iowa,  538jGay  ».  the  instance  of  private  persons,  to 
Haggard,  133  Ky.  425 ;  118  S.  W.  Rep.  compel  the  cit^r  of  Baltimore  to  assume 
200;  Watts  v.  Carroll  Par.  Pol.  Jiuy,  11  change  of  a  bridge  and  maintain  it  as 
La.  An.  141  ;Sangert'.  Kennebec  County,  a  public  highway,  in  obedience  to  an 
25  Me.  201:  Bates  v.  Plymouth,  14  act  of  the  le^lature,  mandatorv  in  its 
Gray  (Mass.),  163;  People  v,  Michigan  tenns,  requirins  this  duty  of  the  dty 
Univ.  Regents,  4  Mich.  08;  People  v,  corporation.  In  Indiana,  where  a 
Prison  Inspectors,  4  Mich.  187;  State  mandamus  proceeding  is  of  public  con- 
V.  Noonan,  50  Mlo.  App.  524:  People  cem,  the  applicant  for  the  writ  need  not 
V.  Keating,  168  N.  Y.  300;  People  v.  show  any  legal  or  special  interest  in 
Swanstrom,  70  N.  Y.  App.  Div.  04;  the  result  sought.  Wampler  v.  State, 
People  V,  Doxsee,  136  N.  Y.  App.  Div.  148  Ind.  657. 
400;  People  v.  Van  Wyck,  27  N.  Y.  «  State  v,  Hendee,  74  Neb.  847. 
Misc.  430;  People  v,  Brooklyn,  22  Barb.  '  State  v.  Rahway,  33  N.  J.  L.  110; 
(N.  Y.)  404;  Peoples.  Halsey,  53  Barb.  People  ».  Brooklyn,  77  N.  Y.  503. 
(N.  Y.)  547;  People  v.  Collins,  10  Wend.  *  State  v,  Marshall  County,  7  Iowa, 
(N.  Y.)  65;  Moses  on  Mandamus,  107,  186;  State  v.  Bailepr,  /&.  300. 
author's  opinion;  State  v,  Rahway,  33  In  Kansas  a  private  citizen  cannot 
N.  J.  L.  110;  States.  Willis  (N.  Dak.),  compel  the  performance  of  a  pinely 
124  N.  W.  Rep.  706;  State  v,  Nash,  66  pubuc  duty  by  mandamus;  the  proper 
Ohio  St.  612;  State  9.  Wyoming  County  public  officer  must  move.  Bobbett  v. 
Ct.,47W.Va.'672;Regina».Archbishop  Dresher,  10  Kan.  0;  Wyandotte  A  K. 
of  Canterbiuy,  11  Q.  B.  578;  King  v,  C.  Br.  Co.  v.  Wyandotte  County,  10 
Severn  &  Wye  R.  Co..  2  B.  A  Aid.  646;  Kan.  326,  331.  So  elsewhere.  Tern- 
Clarke  v.  Leicester  &  N.  Canal  Co.,  tory r. Cole, 3 Dak. 301 ;  States.  Ware. 
6  Q.  B.  808;  Forster  t;.  Forster,  4  B.  &  S.  13  Oreg.  380;  Stegmaier  t;.  Jones,  2(» 
187,  100;  London  v.  Cox,  L.  R.  2  H.  L.  Pa.  47. 
C.  230,  280;  Worthington  v.  Jeffries, 
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writ  is  resorted  to  for  the  enforcement,  in  proper  cases,  of  individ- 
ual rights,  or  rights  of  a  private  nature,  in  the  absence  of  any  other 
adequate  legal  remedy,  and  to  prevent  a  failure  or  defect  of  justice; 
and,  in  such  cases,  the  party  really  or  beneficially  interested  in  the 
performance  of  the  legal  duty  which  the  defendant  n^lects  or  re- 
fuses to  perform  may  apply  for  the  writ.^ 


^  Marbury  v,  MadiBon,  1  Cranch 
(U.  S.),  137:  KendaU  v.  Stokes,  3  How. 
(U.  S.)  87:  State  v.  Wilson,  123  Ala.  259; 
People  V.  Facheco,  29  Cal.  210;  Ottawa 
V.  People,  48  111.  2332Bryaii  v,  Cattell, 

16  Iowa,  638,  per  Wright,  J.;  Carey 
Salt  Co.  V.  Hutchinson,  72  Kan.  99; 
Roister  Newspaper  Co.  v,  Yeiser,  117 
Kv.  1013;  Maddox  v.  Graliam,  2  Met. 
(Ky.)  66  (right  of  municipal  creditors); 
Brunswick  v.  Bath,  90  Me.  479;  Rob- 
bins  V.  Bangor  R.  &  E.  Co..  100  Me.  496; 
Elliott  V.  Detroit,  121  Mich.  611;  Bro- 
phv  V.  Schindler.  126  Mich.  341;  State 
17.  Osbom,  60  Neb.  416;  Mott  v.  Forsyth 
County,  126  N.  Car.  866;  Cotnmon- 
wealth  r.  Allegheny  County,  37  Pa. 
277, 279;  Payne  v,  Staunton,  66  W.  Va. 
202.  As  to  the  rights  of  taxpayers, 
postf  chap.  xxxi.  See  Rex  v.  Frost,  8 
A.  &  E.  822,  for  a  case  in  which  an 
individual  having  a  remote  interest  in 
corporation  funds  was  held  not  entitled 
to  the  writ.    See  also  State  v.  Menzie, 

17  S.  Dak.  636;  ante,  §  607^ote. 
Who  may  be  a  rekdor.    The  inhabU- 

ania  of  a  county  who  are  put  to  incon- 
venience in  reaching  the  court-house 
have  such  an  interest  in  the  erection  of 
a  new  one  in  the  new  county  site  as  will 
authorize  them,  as  relators,  to  sue  out  a 
mandamue  to  Uie  proper  authorities 
or  officers  to  proceed  to  the  construc- 
tion of  the  new  court-house,  as  provided 
by  law,  and  to  levy  taxes  pursuant 
to  the  requirements  of  the  statute. 
Watts  V.  Carrol  Par.  Pol.  Jury,  11  La. 
An.  141.  See  also  Union  Pac.  R.  Co. 
V.  Hall,  91  U.  S.  343;  s.  c.  3  Dillon,  616; 
4  IMllon,  479,  and  cases;  Territory  v. 
Cole,  3  Dak.  301;  State  v.  Ware,  13 
Oreg.  380;  2  Morawetz  on  Corp.  1 1132 
and  cases;  High  on  Extraordinary 
Remedies,  §§  431,  433. 

Under  a  provision  in  the  Ohio  code 
(§  670)  that  the  writ  "may  issue  on  the 
information  of  the  party  beneficially 
interested,''  the  wnt  may  properly 
issue,  and  the  proceedings  be  conducted 
in  the  name  of  the  State,  on  the  relation 
of  the  party  mterested.  State  v.  Perry 
County,  6  Ohio  St.  497;  State  v,  Zanes- 


ville  &  M.  Tump.  Co.,  16  Ohio  St.  308, 
construing  the  phrase  ''beneficially 
interested."  See  State  v.  Curler,  26 
Nev.  347;  People  v.  Board  of  Trustees, 
36  N.  Y.  Misc.  676.  State  v.  Pacific 
Brewing  &  Malting  Co.,  21  Wash.  461; 
State  V,  Douglas  County  Super.  Ct.,  41 
Wash.  439. 

In  South  Carolina,  the  State  is  not 
a  necessary  party  to  an  application  by 
a  private  citizen  for  a  writ  of  mandamus 
to  a  public  officer  to  enforce  a  private 
right.  Lord  v.  Bates,  48  S.  Cfar.  96. 
llie  State  is  not  a  necessary  party  where 
it  is  not  concerned  in  its  sovereign 
capacity.  Milster  v.  Spartanburg,  68 
S.  Car.  26. 

The  relator  in  a  mandamus  pro- 
ceeding may  use  the  name  of  the  Umted 
States  in  such  proceeding  as  a  matter 
of  course.  Bimdy  v.  United  States,  26 
App.  p.  C.  469.  In  louxi,  by  statute, 
the  writ  and  proceeding  are  in  the  name 
of  the  State  if  a  pubhc  interest  be  in- 
volved, and  of  the  relator  if  only  a  pri- 
vate interest  is  concerned.  Revision  of 
1860,  §  3761;  State  v,  Davis,  2  Iowa, 
280;  State  v.  Bailey,  7  Iowa,  390; 
Windsor  v.  Polk  County,  116  Iowa, 
738.  And  in  a  matter  of  public  right 
any  citizen  may  be  the  reuttor  in  an 
application  for  a  mandamus.  State  v, 
Marshall  County,  7  Iowa,  186.  In  Con- 
necticut, private  parties  cannot  have 
mandamus  to  call  public  meetings. 
Lyon  V,  Rice,  41  Conn.  246.  In  Ccut- 
fomia,  a  private  party  appl3ang  for  a 
writ  of  mandamus  must  nave  an  in- 
terest in  the  subject-matter  of  the 
action  which  is  distinguished  from  the 
mass  of  the  community.  linden  v. 
Alameda  County,  45  Cal.  6;  Frederick 
V.  San  Luis  Obispo,  118  Cal.  391 :  Fritts 
V,  Charles,  146  Cal.  612.  Similarly  it 
was  held  in  South  Carolina,  in  State  v. 
Charleston  Lidit  &  Water  Co.,  68  S. 
Car.  640.  In  Illinois  the  petition  may 
be  filed  in  the  name  of  the  parties  seek- 
ing relief.  Himns  v.  Galesburg,  96  ID. 
App.  471:  HaUt^.  Mann,  96  fil.  App. 
669.  In  Michigan,  resident  freeholders 
were  held  to  be  proper  parties  to  in- 
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§  1528  (866).  Demand  and  B«CiiaaL  —  When  the  writ  is  sought  to 
enforce  individual  rights,  the  affidavits  must  show  in  the  applicant 
or  relator  a  prima  facie  case,  and  that  he  has  complied  with  every 
requisite,  to  perfect  his  right  to  thb  remedy.  Thus,  as  it  is,  in  gen- 
eral, necessary  that  the  difendard  should  haoe  been  requested  to  do 
that  of  which  performance  is  sought  by  means  of  the  writ  (the  ob- 
ject being  that  he  shall  have  the  option  to  do  or  to  refuse  that 
which  is  demanded),  the  affidavits  must  show  the  demand  and  the 
neglect  or  refusal,  or  circumstances,  such  as  unreasonable  delay  or 
neglect  to  discharge  a  public  duty,  which  clearly  evince  an  intention 
not  to  do  the  act  required.^ 


stitute  mandamua  prooeedingii  against 
the  highway  oommiaBioner  of  a  town- 
ship to  compel  the  erection  of  a  bridge. 
Berube  v.  Wheeler.  128  Mich.  32.  In 
WaMnffion,  mamaanvM  can  only  be 
issued  on  the  application  of  a  party 
beneficially  interested.  State  v.  Koes, 
39  Wash.  233. 

An  act  of  the  le^pudature  specially 
commanded  the  town  council  to  open  a 
certain  alley ^  and  it  was  held  that  the 
incidental  advantages  which  a  certain 
person  would  derive  from  the  opening 
of  the  alley,  by  reason  of  the  location 
of  his  property,  did  not  entitle  kim  to 
a  mandamue  to  oom]>el  the  perform- 
ance of  the  duty  enjoined  by  the  act, 
.the  relator's  right  being  resided  as 
one  held  in  common  with  other  inhabi- 
tants of  the  place.  Heffner  v.  Common- 
wealth, 28  Pa.  St.  108.  Contra,  Hall 
V.  People,  57  HI.  307;  and  see  chap,  xxiv., 
on  Streets,  ante.  So  where  an  ob- 
struction to  a  sidewalk  is  no  more  in- 
jurious to  the  relators  than  to  others, 
and  where  there  is  a  remedy  by  indict- 
ment, it  was  held  that  mandamue  was 
not  tne  proper  remedy  to  compel  the 
dty  council  to  open  streets  and  to 
remove  encroachments  thereon.  Read- 
ing V.  Commonwealth,  11  Pa.  St.  196; 
ante.  §§  1131, 1132, 1493. 

.  Cfl^  appraisers,  appointed  by  the 
State  to  appraise  dainages,  and  who, 
in  a  case  within  the  statute  refuse  to 
act,  may  be  compelled  to  proceed  bv 
mandamuSf  and  estimate  the  relator's 
damage,  and  pav  the  same.  Jennings, 
In  re,  6  Cow.  (N.  Y.)  618  (case  growing 
out  of  the  construction  of  Erie  Canal); 
Peoples.  Seymour,  6  Cow.  (N.  Y.)  579; 
Rogers,  In  re,  7  Cow.  (N.  Y.)  626. 

Where  a  work  of  public  necesasty  b 
done  under  an  invalid  contract  and  the 
legpuslature  makes  an  appropriation  to 


pa^  for  it  by  a  valid  act,  a  disbursing 
officer  cannot  refuse  to  make  payment 
on  the  ground  of  the  invalidity  of  the 
contract.  People  v.  Schuyler,  79  N.  Y. 
189. 

*  Tapping  on  Mandamue,  283;  WiUc. 
357,  pi.  44;  United  States  v.  Indian 
Grave  Drainage  Dist.,  85  Fed.  Rep. 
928;  Edinburgh  Coal  Co.  v.  Humphreys, 
134  Fed.  Rep.  839;  Moseley  o.  Collins, 
133  Ala.  326;  Busgeki  v.  Doe,  8  Ariz. 
341;  Wilson  v.  Veteran's  Home,  138 
Cal.  67:  Riser  v.  People,  18  Colo.  App. 
40;  Park  v,  Candler,  113  Qa.  647:  State 
Boaid  of  Equalization  v.  Veople,  191 
m.  528;  Women's  Catholic  Older  o. 
Condon,  84  El.  App.  564;  Lewis  v. 
Jonathan  Creek  &  L.  JDrainage  Com'rs, 
111  m.  App.  222;  Windsor  v.  Polk 
County,  116  Iowa,  738;  Maddoz  v. 
Graham,  2  Met.  (Ky.)  56,  70;  People 
V.  Whittemore,  4  Mien.  27;  Stephens' 
Niei  PHue,  2292,  2318,  2319;  Pkesthus 
V.  Gogebic  Cireuit  Judge,  142  Mich. 
204;  State  v.  Associated  ^ess,  159  Mo. 
410;  State  v,  Hohnes  (Neb.),  97  N.  W. 
Rep.  243;  State  v.  Rahway,  33  N.  J.  L. 
110;  State  v.  Jersey  aty.  38  N.  J.  L. 
259;  People  v.  Cniis^  12  N.  Y.  App. 
Div.  536;  People  v,  Welde,  61  N.  Y. 
App.  Div.  580;  People  v»  McDonald, 
52  N.  Y.  Supp.  898;  Alexander  v.  Mo- 
DowelL  67  N.  Car.  330;  Homev.Cum- 
beriand  County,  122  N.  Car.  466; 
Commonwealth  v.  Pittsburg.  209  Pa. 
333;  Miller  v.  Henderson.  212  Pa.  263; 
Commonwealth  v.  Allegneny  County, 
37  Pa.  St.  237;  AngeUXAmes,  f  707, 
and  cases  cited;  Commonwealth  9. 
AUedbeny  County,  37  Pa.  St.  277, 291; 
per  Thampeon,  J.,  Cavanaugh  v.  Paw- 
tucket,  23  R.  1. 102;  Milster  9.  Spartan- 
burg, 68  S.  Car.  26:  State  o.  Lehre, 
7  Rich.  (S.  Car.)  234,  322;  State  v. 
Reed,  36  Wash.  638. 
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§  1529  (867).  Fonnal  Demand  not  always  necessary.  —  There  may 
be  such  an  unequivocal  manifestation  of  a  settled  purpose  and 
determinaiion  not  to  perform  a  definite  public  duty  as  not  only  to 
dispense  with  a  formal  demand,  but  to  justify  the  court  in  awarding 
the  writ  before  the  evil  is  done,  or  the  dereliction  of  duty  has  actually 
occurred.  Thus,  where  the  city  council  in  violation  of  statute  or- 
dered that  a  ferry  should  be  run  on  and  after  a  certain  fixed  future 
day  free  of  tolls,  it  was  held,  upon  a  full  review  of  the  cases,  that 
the  court  might,  before  the  day  thus  fixed  had  arrived  and  without 
a  formal  demaaid,  award  a  writ  of  mandamus  to  the  city  council 
commanding  them  to  continue  to  collect  the  required  tolls.^ 

No  demand  and  refusal  need  be 
shown  in  a  mandamus  proceeding  to 
compel  the  performance  of  a  public 
duty  or  the  enforcement  of  a  public 
right.  People  v.  Kipley,  171  ID.  44. 
No  demand  to  levy  a  tax  was  consid- 
ered necessary  where  the  duty  was  im- 
perative. Riverside  County  v.  Thomph- 
son,  122  Fed.  Rep.  860:  United  States 
V,  Saunders,  124  Fed.  Rep.  124;  State 
V.  Byrne,  32  Wash.  264.  Demand  not 
necessary  where  duty  to  be  performed 
is  a  public  one.  Groshen  v,  Jackson, 
165  111.  17.  The  objection,  as  to  the 
neglect  of  a  demand  or  the  absence  of 
a  refusal,  should,  in  order  to  prevent  a 
waste  of  time,  be  made  in  the  first  in- 
stance, viz.,  in  showing  cause  against 
the  rule  for  the  writ,  and  may  come  too 
late  after  the  merits  of  the  case  have 
been  discussed.  Chicago  v.  Sansum, 
87  m.  182. 

A  mandamus  is  never  granted  on 
facts  merely  raising  a  presumption 
that  the  respondents  will  refuse  to  per- 
form their  auty  when  the  proper  time 
arrives.  State  v,  York  County,  8  Neb. 
92:  State  v.  Ramsey,  8  Neb.  286.  It 
will  onlv  issue  upon  an  affidavit  setting 
forth  the  facts;  a  verification  on  in- 
formation and  belief  merely,  where  the 
defendants  did  not  appea^  was  held 
to  be  insufficient.  State  v.  Clay  County, 
8  Neb.  98. 

Further,  09  to  demand  and  refusal, 
and  when  necessary,  Tapping2285, 286; 
Helena  v.  United  States,  104  Fed.  Rep. 
113;  People  v.  Grout,  46  N.  Y.  Misc. 
47;  Rex  v.  Brecknock  &  A.  Canal  Co., 
3  A.  &  E.  217;  Rex  v.  Brecknock  &  A. 
Canal  Co^  3  A.  &  E.  477;  Regina  v. 
Bristol*  E.  R.  Co.,  4  (J.  B.  162;  3  G. 
&  D.  384.  But  an  objection  for  want 
of  demand  may  come  too  late  after  the 
merits  of  the  case  have  been  heard. 


Tapping,  287,  approved;  State  v.  Lehre, 
7  Rich.  234,  322;  Queen  v.  Eastern 
Counties  R.  Co.j  10  A.  &  E.  631.  The 
board  of  supervisors  of  a  county  were 
directed  by  statute  to  meet  at  a  speci- 
fied place  and  time,  and  then  and  uiere 
subscribe  a  specified  sum  to  the  stock 
of  a  railroad  company,  and  it  was  held 
that  the  company  must  tender  its  books 
to  the  officers  of  the  county  and  demand 
the  subscription,  before  it  could  apply 
for  a  mandamus  to  compel  the  county 
to  subscribe.  Oroville  &  V.  R.  Co.  v. 
Plumas  County.  37  Cal.  364.  The  Su- 
preme Court  01  Kansas  has  held  tiiat 
the  vote  of  the  people  of  a  county  to 
subscribe  for  the  stock  of  a  railroad 
company  and  to  issue  its  bonds  does 
not  create  a  contract  between  the 
county  and  the  company,  even  though 
such  vote  was  upon  conditions  which 
the  company  subsequently  perfonned; 
and  the  court  refused  on  mandamus 
to  compel  the  subscription.  Union 
Pac.  R.  Co.  V.  Davis  County,  6  Kan. 
266.  See  State  v.  Saline  County  Ct.. 
46  Mo.  242,  AnU,  §  114.  No  demand 
to  levy  a  tax  was  considered  necessary 
where  the  duty  was  imperative.  Colum- 
bia County  ».  King,  13  Fla.  461;  infra, 
§  1629,  and  note.  Where  the  petition 
shows  that  it  is  the  intention  of  the 
officers  not  to  perform  the  duty  im- 

C3d  on  them,  no  demand  is  necessary, 
ta  F6  County  v.  Coler,  216  U.  S. 
296,  304,  aff'g  14  N.  Mex.  134. 

*  Attorney-General  v.  Boston,  123 
Mass.  460;  Austin  v,  Cahill,  99  Tex.  172. 
Where  the  law  imposes  on  an  officer 
unconditionally  an  imperatwe  duty 
which  he  neglects  to  perform,  no  per- 
sonal demand  on  him  to  perform  tlie 
act  is  required  before  instituting  man- 
(iomtis  proceedings  against  him.  Hdnts 
V.  Moulton,  7  S.  Dak.  272.    The  fol- 
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§  1530  (868).    Bole  to  Bhow  Oaase;  Alterutive  Writ.—  If  the  affi- 
davits, information,  or  petition  under  oath  show  the  case  to  be  one 


lowing  is  extracted  from  the  inBtnictive 
judgment  delivered  by  Chief  Justice 
Gray  in  Attorney-General  v,  Boston, 
123  Mass.  460,  in  support  of  the  propo- 
sitions contained  in  tne  text: 

''Applications  for  writs  of  mandamtu 
being  addressed  to  the  soimd  judicial 
discretion  of  the  court,  the  circum- 
stances of  each  case  must  be  considered 
in  determining  whether  a  writ  of  man- 
damus shall  be  granted  [anUf  §  1526, 
note];  and  the  court  will  not  grant  the 
writ,  unless  satisfied  that  it  is  necessary 
to  do  so  in  order  to  secure  the  execution 
of  the  laws.  But  when  the  person  or 
corporation  against  whom  the  writ  is 
demanded  hf^  clearly  manifested  a 
determination  to  disobey  the  laws,  the 
court  is  not  obliged  to  wait  until  the 
evil  is  done  before  issuing  the  writ.  It 
is  said  in  Tapping  on  Mandamus^  10. 
that  'a  mandamus  will  not  be  granted 
in  anticipation  of  a  defect  of  duty  or 
error  of  conduct.'  But  the  only 
reference  of  the  learned  author  in 
support  of  this  proposition  is  to  Black- 
borough  V.  Davis,  1  P.  Wms.  48;  and  an 
examination  of  that  case  shows  that  the 
passage  rdferred  to  was  but  a  remark 
of  coimsel,  not  assented  to  or  acted 
upon  by  the  court.  Nor  does  Queen 
V.  Kendall,  1  Q.  B.  366,  386,  note,  s.  c. 
4  Per.  &  Dav.  603,  606,  support  the 
proposition  in  Tapping.  The  passage 
m  High  on  Extraordinary  Remedies, 
§  12,  substantially  accords  with  the 
statement  of  Tapping,  above  quoted. 
But  the  only  cases  there  referred  to  are 
from  Maryland,  Kansas,  and  Louisiana^ 
and  differ  so  widely  from  the  case  before 
us  that  we  need  not  consider  whether 
tliey  were  well  decided.  In  the  cases 
in  Maryland  and  in  Kansas,  the  only 
day  when  the  respondents  could  by 
law  act  upon  the  subiect  in  question, 
had  either  passed  or  had  not  arrived 
when  the  writ  of  mandamus  was  ap- 
plied for.  Allegany  School  Com'rs  v, 
Allegany  County,  20  Md.  449;  State 
V,  State  Canvassers,  3  Kan.  88.  The 
cases  in  Louisiana  were  attempts  by  a 
creditor  of  a  municipal  corporation,  or 
of  the  State,  to  secure  a  priority  by 
writ  of  rnandamus  to  its  treasiurer  to 
pay  the  debt  of  the  petitioner;  and  the 
wnt  was  refused,  in  the  one  case,  be- 
cause it  appeared  by  the  record  that  the 
proceedings  were  nctitious  and  collu- 


sive, and.  in  the  other,  because  the 
treasurer  nad  not  received  the  money, 
and  could  not  therefore  be  in  fault  m 
not  paying  it.  State  v.  Burbank,  22 
La.  An.  318^  State  v,  Dubudet,  24  La. 
An.  16.  ...  In  Webb  v.  Heme  Bay, 
L.  R.  5  Q.  3.  C.  642,  oonmiissioners 
were  incoiporated  by  act  of  Parlia- 
ment for  tne  purpose  of  improving  a 
town,  and  were  empowered  to  levy 
rates,  to  borrow  money,  and  to  issue 
debentures.  A  holder  of  such  deben- 
tures moved  for  a  mandamus  to  com- 
pel the  commissioneFB  to  apply  their 
fimds  in  payment  of  the  mterest 
thereon.  It  was  objected  that  rates 
might  not  be  levied,  and  that  the  form 
of  the  mandamvs  should  have  been 
to  levy  rates  out  of  which  to  pay  the 
interest  on  the  debentures.  But  the 
court  held  that  the  mandamus  should 
issue  as  prayed  for,  and  said  that  if 
the  commissioners  should  not  levy 
rates,  the  petitioner  would  be  entitled 
to  another  mandamus  to  compel  them 
to  do  so.''  See  also  Famswortb  v. 
Boston,  121  Mass.  173. 

Answering  the  objection  of  the  want 
of  a  demand  the  learned  and  eminent 
Chief  Justice  continues: 

"It  is  argued  that  it  does  not  appear 
that  the  dty  has  been  requested  and  has 
refused  to  do  the  act  sought  to  be  en- 
forced, and  that  therefore  the  writ  of 
mandamus  should  not  be  issued.  But, 
as  Lord  Denman,  observed,  it  is  not 
necessary  that  the  word  'refused'  or 
any  equivalent  to  it  should  be  used, 
'but  there  should  be  enou^  to  show 
that  the  party  withholds  compliance, 
and  deliberately  determines  not  to  do 
what  is  required.'  King  v,  Brecknock 
&  A.  Can^  Co.,  3  A.  &  E.  217,  222, 
8.  c.  4  Nev.  &  Man.  871.  See  also  King 
V.  Lord  of  Milverton,  3  A.  &  E.  284 
above  cited;  King  v.  East  India  Co., 
4  B.  &  Ad.  630;  King  v,  Archd.  of 
Middlesex,  3  A.  &  E.  615:  s.  c.  5  Nev. 
&  Man.  494;  Queen  v.  St.  Margaret 
Vestry,  8  A.  A  E.  889;  s.  c.  1  Per.  & 
Dav.  116;  Maddox  p,  Graham,  2  Met. 
(Ky.)  56.  As  a  seneitd  rule,  indeed, 
there  must  have  been  an  express  de- 
mand of  that  which  the  party  moving 
for  the  writ  desires  to  enforce.  Tap- 
ping on  mandamus,  283,  284;  United 
States  V,  BoutweU,  17  Wall.  (U.  S.) 
604,  607.    But  where  a  municipal  cor- 
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in  which  the  writ  lies,  and  make  out  a  prima  facie  case  for  the  ap- 
plicant, a  rule  is  granted  upon  the  defendants,  tiiat  is,  to  the  persons 
to  whom  the  writ  is  to  be  directed,  to  appear  and  show  cause  why  the 
writ  shall  rwi  issue.  In  the  practice  in  this  comitry  the  rule  nisi,  or 
notice,  is  often  dispensed  with,  and  an  alternative  writ  granted  ex 
parte  in  the  first  instance.^  If,  upon  the  rule  nisi,  or  notice,  the 
defendant  does  what  is  sought,  the  rule  will  be  discharged.  The 
defendant  may  show  for  cause,  by  affidavits,  that  the  case  is  not  one 
in  which  the  writ  lies,  that  there  is  a  specific  or  bther  adequate  legal 
remedy,  or  that  the  relator  or  applicant  has  no  title  or  right  to  the 
writ,  or  that  by  his  neglect  or  misconduct  he  is  not  entitled  to  the 
benefit  of  the  remedy  or  the  assistance  of  the  court.  If  after  the  de- 
fendant has  shown  cause  there  remains  a  reasonable  groimd  of  right 
in  the  applicant,  the  rule  for  a  mandamus  will  be  made  absolute, 
and  an  alternative  writ  will  issue,  which  must  substantially  follow, 
and  not  materially  vary  from,  the  affidavits,  petition,  or  rule  upon 
which  it  is  founded.' 

§  1531  (869).  Form  and  SequUltes  of  the  Writ.  —  The  writ  of 
mandamus  has  the  usual  formalities  of  other  writs,  but  no  precise 
formula  is  necessary  in  the  language  to  be  employed  in  framing  it. 
It  must  show  with  certanity  the  duty  to  be  performed,  and  com- 
mand those  to  whom  it  is  directed  to  perform  some  specific  and 
definite  act  or  acts.  It  must  follow  the  rule,  or  affidavits,  or  infor- 
mation upon  which  it  b  founded,  must  be  properly  directed,  must 
bear  teste  in  term  time,  and,  under  the  practice  at  conmion  law,  it 
must  be  tested  on  the  very  day  on  which  the  rule  for  the  writ  is 
made  absolute.' 

poration  or  board  has  distinctly  mani-  city,  and  shows  such  a  deliberate  asser- 

fested  its  intention  not  to  perfonn  a  tion  of  an  authority  not  conferred  by 

definite  public  duty,  clearly  required  law,  and  determination  not  to  perform 

of  it  by  law,  no  demand  is  necessary  the  duties  reauired  of  the  city  by  the 

before  applying  for  the  writ.   Conmion-  statutes  of  tne  Commonwealth,  as  to 

wealth  V.  Aile^eny  Coimty,  37  Pa.  St.  make  a  peculiarly  strong  case  for  issuing 

237;  State  v.  Rahway.  33  N.  J.  L.  110.  a  writ  of  mandamuaJ*    Attomey-Gen- 

In  the  present  case,  tne  city  of  Boston,  eral  v.  Boston,  123  Mass.  460,  supra, 

after  purchasing  the  feny,  and  running  *  State  v.  Fairchild,  22  Wis.   110; 

it  as  a  toll  ferry  accorcung  to  law  for  State  v.  Lean,  9  Wis.  279;  Chance  v. 

seven  yeais,  has  then,  by  [an  imau-  Temple,  1  Iowa,  179.    See  Stanton  v. 

thorized]  vote  of  both  oranches  of  the  Wolmesdorff,  55  W.  Va.  601. 

city  council,  ordered  that  on  the  first  «  3  Black.  Com.  110,  111;  Willc.  387. 

day  of  January  next  the  tolls  on  the  *  State  v.  Atlantic  Coast  Line,  48 

ferries  shall  be  abolished  and  the  ferries  Fla.  114;  State  v.  Richards,  50  Fla.  284; 

run  free  to  the  public  travel.     This  People  v.  Dunne,  219  HI.  346;  State  v. 

order,  unless  controDed  by  the  process  Connersville  Natural  Gas  Co.,  163  Ind. 

of  this  court,  will  go  into  operation  with-  663;   Chance  v.  Temple,  1  Iowa,  179, 

out  further  action  on  the  part  of  the  where  the  practice  is  fully  stated  by 
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§  1532  (870).  Writ,  how  directed-  —  The  direction  of  the  writ  \b 
one  of  the  most  material  portions  of  it.  It  must  be  directed  to  the 
persons  or  officers,  or  to  the  corporate  body  legally  bound  to  exe- 
cute it,  and  it  should  be  directed  to  such  only.  The  common-law 
consequence  of  a  failure  to  observe  this  rule  is,  that  the  writ  may  be 
either  superseded  or  quashed.  If  a  joini  od  is  to  be  performed  by 
two  or  more,  the  writ  must  be  directed  to  all,  though  only  a  portion 
have  refused  to  do  the  act,  and  the  rest  are  willing.^  There  may  be 
a  sirigle  writ  to  all  of  the  officers  concerned  in  the  separate,  but  con- 
nected steps  relating  to  the  ultimate  duty  commanded.^  The  writ, 
when  directed  to  a  corporate  body,  should  state  the  title  of  the  cor- 
poration with  accuracy,  using  the  name  prescribed  by  charter  op 
statute;  if  there  be  none  such,  and  a  name  has  been  acquired  by 
reputation,  the  writ  may  be  directed  accordingly.'  The  effect  of 
misnaming  the  corporate  body  is  that  the  writ  will  be  quashed,  unless 
by  the  law,  or  the  practice  of  the  particular  State,  it  maybeamended.^ 


IsheUy  J.;  Price  v.  Earned,  1  Iowa,  473; 
State  V,  District  School  Board,  97  Mo. 
App.  613;  Commonwealth  u.  Pitts- 
burg, 34  Pa.  496;  Rex  v.  Dublin,  1 
Stra.  540;  Sterlings  Case,  1  Sid.  340; 
Rex  V.  Willis,  7  Mod.  262;  Rex  v,  King- 
ston, 8  Mod.  210;  s.  c.  11  Mod.  382; 
8.  c.  1  Stra.  578;  Rex  v.  Wildman,  2 
Stra.  879,  880;  Regina  v.  Conyers,  8 
Q.  B.  981  (teste) ;  WiUc.  387;  Steph- 
ens' Nisi  Prius,  2321;  Sdwyn's  Nisi 
Prius,  1061. 

The  duty  required  must  be  specific 
caUy  stated,  and  not  in  the  aUerruUive, 
as  that  a  municipal  corporation  pay  a 
judgment,  or  issue  its  bonds  in  pay- 
ment, or  levy  a  tax  to  pay  it.  State  v. 
Milwaukee,  22  Wis.  397;  Rex  v.  Kmg- 
ston,  supra;  Tapping,  327.  See  also 
Commonwealth  v.  Pennsylvania R.  Co., 
6Pa.Dist.R.266.  See,however.  United 
States  V.  Key  West,  78  Fed.  Rep.  88, 
where  a  manaamits  requiring  the  doing 
of  one  act  or  another  was  not  held  bad 
for  uncertainty.  A  writ  oonmianding 
the  trustees  of  a  town  to  pay  the  relator 
warrants,  and  in  case  there  should  be 
no  money  in  the  treasury,  then  to  levy 
a  tax  to  pay  the  same,  was  held  bad, 
because  in  the  alternative,  and  as  com- 
manding distinct  acts.  State  v.  Pa- 
cific, 61  Mo.  155.  Qucaret  Why  is  such 
a  command  imcertain  ?  In  Regina  v. 
St.  Margaret's,  1  P.  &  D.  116,  8  Ad. 
&  E.  889,  it  was  held  to  be  no  ground 
of  objection  to  a  command  in  the  alter- 
native to  do  one  of  three  things,  if  the 


duty  enjoined  by  act  of  Parliament 
forms  one  of  them,  and  there  has  been 
a  general  refusal.  Queen  v.  South- 
eastern R.  Co.,  4  H.  L.  Cas.  471.  The 
command  must  be  to  p^orm  the  act, 
and  not  to  conmiand  others  to  perform 
it.    Rex  V.  Derby,  2  Salk.  436. 

When  there  is  no  rule  of  law  or  rule 
of  court  controlling  it,  the  writ  may  be 
made  returnable  at  the  same  term  it  is 
issued,  or  at  the  next  term,  in  the  dis- 
cretion of  the  court.  Harwood  v.  Maiv 
shall,  10  Md.  451;  Fitzhugh  v.  Cus- 
ter, 4  Tex.  391;  State  v.  Jones,  1  lied. 
L.  (N.  Car.)  129. 

^  Tapping  on  Mandamus,  310,  where 
an  alphabetical  series  of  the  usual  direo 
tians  of  the  writ  in  En^and  is  given. 
People  V,  Yates,  40  111.  126;  State  v. 
Jones,  1  Ired.  L.  (N.  Car.)  129;  Rex  v. 
Hereford,  2  Salk.  701:  Buller  NiH 
Pnus,  204:  People  v,  Hayt,  66  N.  Y. 
606 ;  McKie  V.  Rose,  140  Fed.  Rep.  145. 
See  littlefield  v.  Newell,  85  Me.  246. 

*  Labette  County  v,  Moulton,  112 
U.  S.  217;  noted  infra,  §  1534,  and 
note. 

»  Ante,  §§  347,  348 ;  Rex  v.  Smith, 
2  M.  A  S.  598:  Estwick  v.  London,  Sty. 
43;  Carpenter's  Case,  Raym.  439;  Tap- 
ping, 314;  Tavener's  Case,  Raym.  446. 

*  Davenport  p.  Lord.  9  Wall.  (U.  S.) 
409;  Tapping  on  Mandamus,  314; 
People  V,  Marsh,  21  N.  Y.  App.  Div. 
88;  Mason  v.  Ohio  River  R.  Co.,  51 
W.  Va.  183. 

Amendments,    In  England  the  stat- 
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But  in  some  cases  there  is  an  option  to  direct  the  writ  either  to 
that  part  of  the  corporation  which  alone  has  the  power  to  execute 
it  and  on  which  alone  the  particular  duty  rests,  or  to  the  whole  coT" 
poratum  by  its  corporate  name  or  title.^ 

§  1533  (871).    DirecUon  of  Writ;  EngUah  Cues.  —  We  have  here- 
tofore pointed  out  the  difference  between  an  old  English  municipal 


ute  of  0  Anne,  chap.  xx.  §  7,  extended 
the  statutes  of  jeofails  ''to  aU  writs 
of  mandcanua  and  mfonnations  m  the 
nature  of  mw  warranlOf  and  all  the  pro- 
ceedings thereon  for  any  of  the  matters 
in  this  act  mentioned."  As  to  the  ex- 
tent of  the  right  in  England  to  amend 
the  writ,  and  the  return.  Willc.  433- 
437;  R^gina  v.  Con^rers.  8  Q.  B.  981; 
Commonwealth  v.  Pittsburgh.  34  Pa. 
St.  496, 515.  In  this  last  case  iStron^.  J., 
remarks:  "Formerly,  when  the  doc- 
trine of  amendments  remained  as  at 
common  law,  the  court  would  not  allow 
the  writ  of  numdamtta  to  be  amended 
after  return  filed;  but,  as  is  said  by 
Tapping,  p.  334,  the  strict  rule  of  the 
common  law  has  been,  of  late  years, 
altogether  departed  from,  the  principle 
as  to  amendment  which  now  obtams 
being  that  it  shall  be  allowed  in  all  cases 
when  such  a  course  will  promote  justice. 
Thus,  in  a  late  case,  the  court  ordered 
the  writ  to  be  amended  during  an 
argument,  in  order  that  such  argu- 
ment mi^t  proceed  independently  of 
such  objection.  Reg.  v.  Newbuiy,  1 
Q.  B.  751,  759."  Amendments  in  form 
and  substance  may  be  made  at  any  stage 
when  justice  will  be  thereby  promoted: 
United  States  p.  Union  Pac.  R.  Co.,  4 
Dillon,  479;  and  in  this  case  the  alter- 
native writ  was  amended  by  striking 
out  part  of  its  mandate.  76. ;  s.  c.  91 
U.  S.  343;  High  on  Extr.  Rem.  519; 
8.  p.  State  V.  State  Bd.  of  Cany.,  13  Fla. 
55.  As  to  amendment  of  the  peremp- 
tory torit.  /n/ra,  §  1541,  and  cases  cited. 
FvTther  a»  to  amendments,  )^llc. 
433;  Stephens'  Nisi  Pnus,  2324; 
Johnes  v.  State  Auditor.  4  Ohio  St.  493; 
Powsheik  County  v,  Durant,  9  Wall. 
(U.  S.)  736;  State  v,  Milwaukee,  22 
Wis.  397:  Lyons  i^.  People,  38  111.  347; 
State  V.  £lwood,  11  Wis.  17:  State  v. 
Hastmss,  10  Wis,  518;  Spnngfidd  v. 
Hampden  County.  10  Pick.  (Mass.) 
59.  Writ  and  imormaium  amendable. 
State  V.  Bailey,  7  Iowa.  390;  Chance  v. 
Temple,  1  Iowa,  179;  State  v.  Keokuk, 
18  Iowa,  388;  State  v.  Johnson  County, 
12  Iowa,  237;  Reginao.Conyer8,8Q.B. 


981.  A  peremptory  writ  of  mandamus 
held  not  amenaable;  its  numdate  must 
correspond  with  that  of  the  altematiye 
writ,  and  if  that  be  defective,  or  claim 
too  much,  it  mav  be  amended.  Colum- 
bia County  V.  King,  13  Fla.  451;  see 
infra,  §  1541. 

If  it  appears  to  the  court  that  the  re- 
lator is  entitled  to  a  mandamtts  the  writ 
will  not  be  quashed  because  the  petition 
or  sugKestion  or  affidavits  do  not  state 
that  the  relator  is  without  other  ade- 
quate remedy.    People  v.  HiUiard,  29 

^  Tapping  on  Mandamus,  315,  317. 
The  author  here  refers  to  the  Engli^ 
cases  imder  the  old  corporations  on  this 
subject,  and  observes  that  "the  result 
of  the  above  cases,  therefore,  is,  that  if 
the  wrU  he  directed  neither  to  the  corpo- 
ration by  its  corporate  name,  nor  to 
those  who  should  execute  it  by  their 
proper  descriptions  [but  'in  terms  ex- 
tends the  descriptions  bevond  the  part 
legally  liable  to  execute  the  writ'],  it  is 
clearl  V  bad,  and  is  liable  either  to  be  su- 
perseded or  quashed."  Ih.  317:  Rex  v. 
Smith,  2  M.  &  S.  598;  Rex  v.  Abington, 
2  Salk.  699,  700'  Rex  v,  Norwich,  1 
Stra.  55;  Pees  v.  Leeds,  Ih,  640.  "The 
writ,"  says  Mr.  Willcock  (Corp.  389, 
pis.  135,  137),  "may  be  directed  in  the 
corporate  name,  although  the  act  com- 
manded is  to  be  done  by  a  select  body, 
without  the  interference  of  the  rest,  for 
their  act  in  such  capacity  is  the  act  of 
the  corporation;  yet,  where  the  act  is 
to  be  done  by  a  select  body  alone,  the 
writ  may  be  directed  to  them  alone  in 
their  name  as  a  select  body." 

"If  the  writ  i6  directed  to  the  corpo- 
ration, it  has  been  held  good.  But  if  it 
be  directed  to  those  who,  by  the  consti- 
tution of  the  corporation,  ought  to  do 
the  act,  without  doubt  it  is  good  also." 
Per  Holly  C.  Jy  Rex  v,  Abingdon,  1  Ld. 
Raym.  561.  See  also  s.  c.  2  Salk.  699, 
700;  Rex  v,  Oxford,  6  Ad.  &  E.  349; 
Rex  V,  Hereford,  1  Ld.  Raym.  559:  Re- 
gina  V,  Ledgard,  1  Q.  B.  616;  R^;ma  v. 
Stamford,  6  Q.  B.  433. 
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corporation^  consisting  of  integral  parts  or  difFerent  classes,  and 
American  municipal  corporations/  and  this  distinction  is  to  be  re- 
garded in  the  application  of  the  decisions  of  the  English  courts  re- 
specting the  direction  of  writs  of  mandamus.  In  England,  if  the 
act  conunanded  must  be  done  by  the  whole  corporation,  the  writ 
should  be  directed  to  the  corporation  in  its  corporate  name,  and  not 
by  an  enumeration  of  the  classes  which  compose  the  corporation, 
nor  should  it  be  directed  to  all  the  members  as  individuals.  Thus, 
if  the  corporation  be  styled  "Mayor  and  Conmionalty,"  but  con- 
sists of  mayor,  aldermen,  and  burgesses,  the  writ  must  be  directed 
to  the  "Mayor  and  Commonalty"  (that  being  the  corporate  name), 
and  it  must  be  so  directed,  although  the  mayor,  who  is  an  integral 
part  of  the  corporation,  be  dead.^  Our  municipal  corporations  do 
not  consist  of  integral  parts  and  distinct  classes,  but  usually  have  a 
specific  name,  and  their  legislative  powers  are  exercised  by  a  coun- 
cil. These  circumstances  influence  the  direction  of  the  writ,  for,  as 
we  shall  presently  see,  the  writ,  in  all  cases  where  the  duty  to  be 
performed  rests  upon  the  council,  may,  in  the  absence  of  statutory 
regulation,  be  directed  to  the  corporation  by  its  corporate  name,  or 
to  the  officers  composing  the  council  in  their  official  capacity. 

§  1534  (872).  American  Bole.  —  In  this  country  the  ancient  stridr 
ness  in  respect  to  the  direction  of  the  writ  is  somewhat  modified  by 
judicial  decision  and  statutory  enactment.  Where  there  is  a  duty 
resting  on  the  corporation  to  levy  taxes  for  the  benefit  of  its  cred- 
itors, the  writ  may  be  directed  to  .the  individuals,  in  their  official 
capacity,  composing  the  council  or  other  body,  whose  duty  it  is 
to  make  the  levy  and  who  have  the  power  to  execute  the  writ;  and 
in  such  a  case,  the  writ  may,  we  think,  be  properly  directed  to  the 
corporation  by  its  corporate  name,  and  be  served  upon  the  officers 
thereof  who  have  the  power,  and  whose  duty  it  is,  to  execute  it.' 

1  Ante^  chap.  iii.  Grant  on  Corp.  355,  mote,  citing  Rex 

»  Rex  V,  Smith,  2  M.  &  S.  598*  Rex  ».  Oxford,  6  Ad.  &  E.  349;    Rex  ». 

V,  Abingdon,  1  Ld.  Raym.  661;  Rex  i^.  Gloucester.  3  Bulst.  190;  Rex  v.  Abing- 

Plymouth,  1  Barnard.  81;  Rex  »;.  Cam-  don,  2  Salt.  699;  Rex  v.  Hereford,  76. 

bridge.  4  Burr.  2008.    Under  the  Mu-  701;   Queen  v.  Ledpud,  1  Q.  B.  616, 

nicipal  Corporations  Act,  5  &  6  Wm.  620,  621;  Sandwich  v.  Queen,  10  Q.  B. 

IV.  chap,  kxvi.,  ante,  §  16,  "The  cor-  574,  679.    This  corresponds  with  the 

poration,"  says  Mr.  Grant,  "acts  by  the  rule  in  this  country,  except  that  with  us 

agency  of  the  council,  and,  therefore,  there  is  often  an  election  to  direct  the 

the  acts  of  the  council  are  the  acts  of  writ  to  the  corporation  by  name  or  to 

the  corporation.     Hence,  a  mandamus  the  proper  officers  in  theu*  official  ca- 

ought  to  be  directed  to  tne  corporation  pacity,  as  below  stated, 
by  their  corporate  name^  though  the       «  Commonwealth  v,  Pittsburgh.  34 

thing  in  it  required  to  be  done  is,  by  the  Pa.  St.  496;  Davenport ».  Lord,  9  Wall, 

statute,  to  be  done  by  the  council."  (U.  S.)  409;  Maddox  9.  Graham,  2  Met. 
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A  single  writ  directed  to  all  the  officers  concerned  in  the  separate 
but  connected  steps  for  levying  and  collecting  a  tax  is  proper;  as^ 


(Ey.)  56;  Louisville  v.  McKean.  18  B. 
Mon.  (Ey.)  9, 13;  Charleston  9.  Moore, 
94  111.  App.  51:  Cooperrider  v.  State, 
46  Neb.  84;  Territory  v,  Socorro,  12 
N.  Mex.  177.  Where  there  is  no  dty 
officer  char^  with  the* performance 
of  an  act  a  city  is  required  to  do,  a  writ 
^of  mandamus  to  compel  its  performance 
'may  be  directed  to  the  city.  Williams 
9.  New  Haven,  68  Conn.  263.  The 
doctrine  of  the  text  applied.  Glencoe 
V,  People,  78  111.  382;  Wren  v.  Indian- 
apolifi,  96  Ind.  206:  mpra,  §§  1520, 
1521,  and  cases  dted. 

In  Commonwealth  v.  Pittsburgh, 
above  dted,  the  writ  was  directed  ''To 
the  Select  and  Common  Councils  of  the 
City  of  Pittsburgh,  composed  of  D. 
Fitzsimmons,''  and  others  [stating  the 
names  of  all  the  individuals  composing 
the  said  bodies,  without  discriminating 
which  of  the  persons  named  belonged 
to  the  select,  and  which  to  the  common, 
council],  and  the  writ  was  held  to  be 
well  directed,  although  the  corporate 
name  of  the  dty  was,  "The  Mayor. 
Aldermen^  and  Citizens  of  Pittsburgh.'' 
The  misdirection  of  the  writ  was  set  up 
in  the  return,  and  in  treating  of  the  ol>- 
jection  Strong,  J.,  delivering  the  opinion 
of  the  court,  observes:  "The  next 
averment  of  tne  return  is,  that  there  is 
no  such  corporation  or  body  politic 
known  to  the  law  as  the  dty  of  Pitts- 
burgh, of  whose  councils,  select  or  com- 
mon, the  persons  named  in  the  writ  are 
supposed  to  be  membersL  but  that  the 
corporate  name  is,  'The  Mayor,  Alder- 
men, and  Citizens  of  Pittsburgh.'  The 
writ  is  directed  to '  The  Select  and  Com- 
mon Coimdls  of  the  City  of  Pittsburgh, 
composed  of  D.  Fitzsimmons  and  others, 
defendants.'  It  is  not  directed  to  the 
dty,  but  to  the  individuals  who  con- 
stitute the  select  and  common  coun- 
cils. The  question  is  not,  therefore, 
whether,  if  an  action  had  been  brought 
at  law  against  the  dty  of  Pittsbuivh. 
the  misnomer  might  have  been  pleadea 
in  abatement,  for  it  is  not  the  cor^mra- 
tion  which  is  sued.  But,  even  if  it 
were,  the  mistake  is  amendable.  [Supra, 
§  1532,  note.]  It  needs  no  argument  to 
prove  that  justice  would  not  be  pro- 
moted by  turning  the  relator  out  of 
court  because  he  has  described  the  de- 
fendants as  members  of  the  select  and 
common  councils  of  Pittsburgh  instead 


of  members  of  the  select  and  common 
coimdls  of  the  '  Mayor,  Aldermen,  and 
Citizens  of  Pittsburgh.'  Even  the  very 
act  which  incorporated  the  city  more 
than  once  denominates  it  the  dty  of 
Pittsburgh.  One  of  our  statutes  of 
amendments  authorizes  an  amendment 
of  the  record  of  an  action  in  any  stage 
of  the  proceedings,  when  it  shall  appear, 
by  any  suffident  evidence,  that  a  mis- 
take has  been  made  in  tne  Christian 
name  or  surname  of  any  party,  plain- 
tiff or  defendant.  As  statutes  of  jeo- 
fails are  construed  liberally,  it  would 
seem  to  be  within  the  spirit  of  this  act 
to  allow  an  amendment  of  a  corporate 
name  when  a  corporation  is  a  party; 
but  whether  it  would  or  not  need  not 
now  be  dedded,  for  the  mandamus  is 
not  to  the  artificial  being  known  either 
as  the  dty  of  Pittsburgh  or  as  'the 
Mayor,  Aldermen,  and  Citizens  of 
Pittsburg.'  It  is  not,  therefore,  misdi- 
rected. Next,  the  return  avers  tnat  the 
select  and  common  councils  are  not  in- 
tegral parts  of  the  corporation,  but 
only  several  and  co-ordinate  branches 
of  the  ledslature  thereof,  acting  sepsr 
rately  and  independently  of  each  other; 
that  the  concurrence  of  both  bodies  is 
essential  to  the  validity  of  all  legislative 
acts  affecting  the  corporation;  and  that 
the  defendants  are  without  power,  of 
themselves,  to  assess  or  impose  taxes, 
or  to  compel  the  concurrence  of  the 
other  branch  of  said  councils  in  any  act. 
We  do  not  percdve  that  this  is  any  an- 
swer to  the  mandate  of  the  writ,  and  no 
attempt  has  been  made  to  show  us  how 
the  fact  averred  is  material.  The  de- 
fendants are  aU  the  meml)ers  of  both 
branches,  and  if  each  discharges  his 
duty,  there  can  be  no  want  of  concur- 
rence of  councils."  34  Pa.  St.  496, 
supra.  See  also  Rex  v.  Tregony,  8  Mod. 
111. 

In  Davenport ».  Lord,  9  Wall.  (U.  S.) 
409,  above  dted,  it  appeared  that  the 
munidpality  was  incorporated  bv  the 
name  of  "TTie  City  of  Davenport,"  and 
by  that  name  had  power  "to  sue  and  be 
sued  in  all  courts,''  and  that  the  "city 
council,"  which  exercised  all  the  le^s- 
lative  powers  of  the  corporation,  and 
had  the  sole  power  to  levy  and  collect 
taxes,  was  composed  of  the  mayor  and 
aldermen,  and  a  writ  of  mandamus  in 
favor  of  a  judgment  creditor  of  the  city, 
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for  example,  where  it  was  the  duty  of  county  commissioners  to  levy 
and  collect  a  tax  for  the  payment  of  certain  bonds  of  a  township, 
a  writ  directed  to  the  Boiaxd  of  County  Commissioners  was  held  to 
be  proper,  although  the  conmiissioners  were  not  parties  to  the  judg- 
ment sought  to  be  enforced.^ 


§  1535  (873).  Direction  of  Writ;  Distinction.  —  ^  distinction  is 
to  be  observed  between  a  misdirection,  by  being  directed  to  the  wrong 
persons,  and  a  direction  to  the  right  persons  by  an  erroneous  name.* 
In  the  former  case  the  writ  may  be  superseded  on  motion,  while  in 
the  latter  case  the  defect  must  be  relied  upon  in  the  return,  and  the 
objection  is  in  the  nature  of  a  plea  in  abatement.^ 

§  1536  (874).  Direction;  Official  rather  than  Personal  Name.  —  It 
is  advisable  that  the  writ  to  officers  of  a  municipal  or  public  corpora^ 
Hon 'to  perform  an  official  duty  should  be  directed  to  them  in  their 
official  names,  as  "To  the  Mayor  and  Aldermen  of,"  &c.,  omitting 
the  personal  names  of  the  officers,  as  this  course  precludes  ques- 
tions which  might  be  made  arising  from  a  change  of  officers.'  The 
writ  must  be  directed  to  officers  in  their  proper  capacity. 

commanding  the  levy  of  taxes  to  p^  the 
judgment,  was  directed  '^To  the  Ma^or 
and  Aldermen"  of  the  city.  The  objec- 
tion was  made  that  the  writ  ought  to 
have  been  directed  to  the  citjr  by  its 
corporate  title,  but  the  objection  was 
not  sustained.  The  view  of  the  Su- 
preme Court  was,  that  since  the  affairs 
of  the  city  were  managed  by  the  mayor 
and  aldermen  composing  the  city  coun- 
cil, which  had  the  sole  power  to  levy 
and  collect  taxes  and  provide  for  the 
payment  of  the  debts  of  the  corpora- 
tion, the  writ  was  well  enough  directed. 
The  exact  language  of  the  comrt  is: 
"The  point  that  the  writ  was  mis- 
directea  is  not  well  taken,  —  the  direc- 
tion was  sybstantially  correct"  There 
can,  we  think,  be  little  doubt  that  the 
writ  could  have  been  properly  directed 
to  the  corporation  by  its  corporate  title; 
and  as  the  duty  was  a  coiporate  one, 
though  to  be  p^ormed  by  the  coimcil, 
the  (urection  of  the  writ  in  such  a  case 
to  the  corporation  by  its  charter  name, 
and  service  upon  the  proper  officers, 
would  seem  to  be  an  equally  appro- 
priate mode. 

Writ  directed  to  the  Mayor  and  City 
Council  is  good,  and  it  need  not  neces- 
sarily be  (Srected  to  the  corporation. 
People  V.  Bloomington,  63  Hi.  207; 


followed,  Glencoe  v.  People.  78  ID.  382. 
But  a  peremptoi^  writ  ot  mandamus 
against  a  mimidpal  corporation  was 
said  to  be  governed  by  different  prin- 
ciples, and  must  be  served  upK)n  these 
persons  composing  the  council  at  the 
time  of  service.    76. 

^  Labette  County  v.  Moulton,  112 
U.  S.  217;  Cherokee  County  ».  Wilson, 
109  U.  S.  621.  Same  principle,  Fams- 
worth  V.  Boston,  121  Mass.  173.  See 
People  V,  Raymond,  186  111.  407.  A 
writ  of  mandamus  to  compel  a  dty  to 
levy  and  collect  taxes  to  pay  judg- 
ments should  be  addressed  to  the  dty 
council,  since  it  has  supervidon  of  the 
levying  and  collection  of  taxes.  State 
V.  Norvell,  80  Mo.  App.  180. 

>  Rex  V.  Smith,  2  M.  &  S.  508; 
Reg.  V,  Ipswich,  2  Ld.  Raym.  1232, 
1239;  8.  c.  2  Salk.  435;  Rex  v, 
Norwich,  1  Stra.  55;  WiUc.  388,  pi. 
131. 

*  Tapping  on  Mandamus^  315,  317; 
Louisville  v,  McKean,  18  B.  Mon.  9, 13; 
if^ra,  §  1546;  State  v.  Elkinton,  30 
N.  J.  L.  335;  Beachy  v,  Lamkin,  1  Idaho, 
48;  State  v.  Gates,  22  Wis.  210;  People 
V,  BaconLl8  Mich.  247;  State  v.  Madi- 
son, 15  Wis.  30;  Rex  v.  West  Looe,  3 
B.  &  C.  685;  Willc.  391,  pi.  140;  State 
V.  New  Orleans,  35  La.  An.  68;  State 
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§  1537  (875).  Service  of  the  Writ.  —  The  writ  must,  as  we  have 
seen,  be  directed  to  those  who  are  to  execute  it,  or  do  the  thing  re- 
quired, and  it  must  be  delivered  to,  or  served  upon,  those  who  are  to 
make  the  return.^  Whether  the  writ  be  directed  to  the  corporation 
or  to  the  coimcil,^  the  service  ought  in  our  opinion  to  be  made  upon 


V.  Williams,  110  Tenn.  549.  (The  pro- 
ceeding does  not  abate  because  of  the 
change  of  officials.) 

In  Regina  v.  Eye,  9  A.  &  E.  676, 
where  the  mayor  and  assessors,  under 
the  English  Municipal  Corporations 
Act,  hfkd  expunged  the  name  of  the 
relator  from  the  burgess  roll,  and  the 
relator,  at  the  next  term,  obtained  a 
rule  for  a  mandamtis  to  the  mayor  (the 
proper  officer  under  the  act)  to  insert 
his  name,  the  court  made  the  rule 
absolute,  directing  the  mandamvs  to 
the  mayor  generaUy,  notwithstanding 
that  the  ma3ror,  who  had  expunged 
the  name,  had  ceased  to  be  mayor  oe- 
fore  the  rule  nisi  was  obtained,  that 
no  application  had  been  made  to  the 
mayor  then  in  office,  and  that  the  year 
to  which  the  burgess  list  belonged  had 
expired  before  making  the  rule  abso- 
lute. In  one  case  in  England,  where 
it  was  doubtful  whether  the  last  mayor 
had  power  to  hold  over,  the  court 
ordered  tiiat  the  writ  should  be  di- 
rected to  the  late  mayor,  without  speci- 
fying his  name.  Willc.  389,  pi.  133. 
Mandamus  may  be  directed  to  a  de 
facto  officer  to  compel  him  to  perform 
the  duties  of  Ids  office;  he  cannot  defend 
by  setting  up  that  he  is  not  in  possession 
of  his  office  ae  jtare.  Kelly  i^.  Wimberly , 
61  Miss.  548. 

1  Rex  V.  Hereford,  2  Salk.  701;  Rex 
V.  Derby,  Ih.  436;  Pees  v.  Leeds,  1 
Stra.6^.  See  People  &.  Guggenheimer, 
44  N.  Y.  App.  Div.  399.  Service  upon 
a  board  of  county  commissioneFs  in 
Indiana  may  be  made  upon  the  presi- 
dent without  service  on  the  other  mem- 
bers. Clarke  Coimty  v.  State,  61  Ind. 
75. 

'  Supra,  §S  1532,  1536.  On  this 
subject  some  decisions  have  been  made 
in  England  which  seem  to  the  author  to 
be  inapplicable,  at  least  in  their  full 
extent,  to  our  mimicipal  corporations. 
Tlius,  it  is  held,  that  where  a  mandamus 
is  directed  to  the  "mayor,  &c.,"  the 
mayor  alone  can  make  return,  and  the 
other  integral  parts  of  the  corporation 
cannot  disavow  it.  The  reason  assigned 
is,  that  the  court  cannot  refuse  the 
mayor's  return,  he  being  the  principal 


officer  to  whom  the  writ  is  directed 
and  to  whom  it  is  actually  delivered,  and 
all  the  court  can  do  is  to  compel  a  re- 
turn; and  if  the  mayor  makes  a  return 
contrary  to  the  votes  of  the  majority 
concerned,  it  is  at  his  peril,  and  he  may 
be  punished  by  information  in  the 
King's  Bench.  Rex  v,  Abington,  2 
Salk.  431;  Ih.  699:  Stephens'  Nisi 
Prius,  2326.  Accordingly,  it  has  also 
been  held  that  if  the  wnt  be  directed 
to  a  corporation,  it  ou^t  to  be  served 
upon  the  mayor.  Rex  v.  Exeter,  12 
Mod.  251.  So,  on  a  mandamv^s  to  elect 
a  derk,  it  was  decided  that  the  writ 
should  be  delivered  to  the  mayor,  as 
the  most  visible  part  of  the  corporation, 
notwithstanding  the  power  of  election 
was  in  the  common  council.  Regina 
V,  Chapman,  6  Mod.  152.  (See  State 
f^.  Milwaukee,  22  Wis.  397.)  In  another 
case  it  was  held  that  personcd  service  on 
the  town  derk  of  a  peremptory  writ  to  the 
corporation  was  sufficient  to  found  an 
application  for  an  attachment.  Rex  v. 
Fowey,  4  D.  &  R.  614.  It  seems  that 
an  attachment  may^  be  sranted  against 
a  mayor,  on  affidavits  that  the  wnt  has 
been  left  at  his  house,  he  having  kept 
out  of  the  way  to  avoid  it.  Rex  v. 
Tooley,  12  Mod.  312;  Willc.  450.  At 
common  law  the  return  to  a  writ  of 
mandamus  to  a  corporation,  being  an  act 
to  be  entered  of  record,  it  need  not  be 
under  the  seal  of  the  corporation,  or 
signed  by  the  head  or  otiier  officer  of 
the  corporation,  for  at  common  law  no 
officers  are  obliged  to  sign  their  returns. 
Rex  v.  Exeter,  1  Ld.  Raym.  223;  Rex 
V,  Clark^2  Ld.  Raym.  848;  76.  849; 
Rex  V.  Wigan,  3  Burr.  1645;  Grant  on 
Corp.  63,  228,  229. 

m  this  country  the  mode  of  service 
is  usually  prescribed  by  statute.  State 
V,  Mineral  Pt.,  22  Wis.  396,  construing 
the  statute  of  Wisconsin  to  require 
the  board  of  supervisors  to  be  served 
by  leaving  the  ori^nal  writ  of  man- 
damus  with  the  chairman,  and  a  copy 
with  each  of  the  supervisors.  In  New 
Jersey  (see  State  v.  Elkinton.  30  N.  J.  L. 
335),  the  writ  should  be  delivered  or 
shown  to  the  person  to  whom  it  is  ad- 
dressed, lb,    "Service  of  the  writ  may 
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the  officers  who>  under  the  law,  have  the  power  to  do  the  act  com- 
mandedy  and  against  whom  an  attachment  to  enforce  obedience 
should  issue. 

§  1538  (876).  The  Saturn  and  SubMquent  ProoeedingB;  Setuzn; 
By  whom  made,  and  SequiBites.  —  The  return  to  the  dUemative  writ 
must  be  made  by  thecorporation,  body,  officers,  or  persons  to  whom 
the  writ  is  directed;  must  state  facts  clearly,  positively,  and  with- 
out ambiguity  or  evasion;  if  it  traverses  the  facts  stated  in  the  writ, 
it  must  deny  or  answer  all  that  are  material,  or  it  may  aver,  in  ac- 
cordance with  the  rules  of  pleading,  other  facts  in  avoidance,  and 
such  facts  "must  also  be  clearly  and  specifically  set  forth  in  the 
return  with  sufficient  certainty,  and  not  argumentatively,  inferen- 
tially,  or  evasively,  so  that  the  court  may  see  at  once  that  such 
facts,  if  established  or  admitted,  are  sufficient  as  the  alternative  for 
obedience  to  the  writ."  ^  The  return  need  not  be  single,  but  may 
state  several  distinct  grounds  in  answer  to  the  writ,  and  it  is  enough 
if  any  one  of  them  be  sufficient,  that  is,  discloses  legal  reasons  why 
the  act  commanded  by  the  writ  should  not  be  performed.* 

§  1539  (877).  SetTun  not  conclusive;  What  Course  open  to  Re- 
spondent. —  Under  the  statute  of  Anne,  or  similar  statutes  adopted 
or  enacted  in  most  of  the  States,  or  by  the  course  of  practice  therein, 

be  by  delivery  of  a  copy,  but  the  orig-  Douglas  v,  McLean,  25  Pa.  Super.  Ct.  0. 
inal  ought  to  be  shown  to  each  party  The  mandatory  part  of  the  altematiye 
served  at  the  time  of  due  delivery  dt  writ,  if  certain,  may  be  {general,  but  the 
the  copy."  Add.  on  Torts  (4th  £ng.  return  must  be  minute  m  stating  facts, 
ed.),  1074;  Beg.  v.  Birmingham  &  O.  K.  showing  why  the  party  did  not  do  the 
Co.,  1  El.  &  fil.  293.  Proper  mode  of  act  required.  Regina  v,  Southampton, 
making  return  by  county  justices  or  1  Ellis,  B.  &  S.  5.  Writ  directed  to  G. 
supervisors.  Lander  v.  McMillan.  8  and  others  as  Township  Committee; 
Jones  L.  (N.  Car.)  174:  McCov  v.  Har-  a  return  by  them  as  laU  Township 
nett  County,  4  Jones  L.  (N.  Cfar.)  180;  Committee  was  held  sufSdent.  State 
People  V,  San  Francisco,  27  Cal.  655.  v,  Griscom,  3  Halst.  (N.  J.)  136.  Equi- 
1  Commonwealth  v.  Allegheny  table  defence  to  the  demands  of  there- 
County,  37  Pa.  St.  277,  279^  per  Thamp-  lator,  and  mode  of  asserting  it.  Neuse 
son,  J.,  where  the  principle  is  well  illus-  River  Nav.  Co.  v.  Newbeme,  6  Jones 
trated  and  applied;  People  v.  Baker,  Law  (N.  Car.),  204.  Mandamtu  not 
35  Barb.  (N.  Y.)  105;  Willc.  401-409;  allowed  where  the  right  was  merely 
Loute  V.  Allegheny  County,  10  Pittsb.  equitable.  Regina  v.  Balby  &  W.  Tp. 
L.  J.  241;  B.  "c.  2  Pittsb.  R.411;  Road  Trs.,  16  fing.  Law  &  Eq.  276;  22 
Pollock  V.  Lawrence  County,  7  Pittsb.  L.  J.  Q.  B.  164. 
L.  J.  373;  8.  c.  2  Pittsb.  R.  137;  *  Rex  v,  Norwich,  2  Ld.  Raym. 
TaUapoosa  v,  Tarver,  21  Ala.  661;  1244;  s.  c.  2  Salk.  436;  Ree.  v.  Pom- 
Commonwealth  V.  Pittsburgh,  34  Pa.  fret,  10  Mod.  107;  Rex  v.  Oambrid^, 
St.  496;  State  ».  Madison,  15  Wis.  30;  2  T.  R.  461;  Rex  v.  York,  6  T.  R. 
Grant  on  Corp.  228-240;  Williams  i^.  495;  Wright ».  Fawcett,  4  Burr.  2044; 
New  Haven,  68  Conn.  263;  Chicago  v.  Legg  v,  Annapolis,  44  Md.  203.  See 
People,  116  111.  App.  564,  aff'd  215  111.  People  v.  Logan  County^  63  El.  374, 
235;   State  v.  Allison,   155  Mo.  325;  as  to  what  return  may  be  made. 
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the  return,  if  false  in  fad,  is  not  covjclusive  in  the  mandamus  proceed- 
ing, and  the  relator  or  prosecutor  is  not  driven  as  at  conunon  law  to 
his  action  on  the  case  for  a  false  return,  but  may  directly  contest  the 
truth  of  the  return.^  It  may  be  stated  to  be  generally  true  in  this 
country,  that  upon  service  of  the  alternative  writ  the  respondent,  or 
party  to  whom  it  is  directed,  may  either  (1)  obey  the  command  of 
the  writ  and  show  that  fact;  or  (2)  he  may  object  to  the  writ  for 
defects  therein,  and  move  to  quash  or  supersede  the  same;  or  (3)  he 
may  demur  to  the  writ;  or  (4)  traverse  in  the  return  the  facts  set 
forth  in  the  writ;  or  (5)  aver  in  the  return  other  facts  by  way  of 
confession  and  avoidance  of  the  facts  stated  in  the  writ.*  And  the 
issues  of  law  and  the  issues  of  facts  thus  presented  will  be  disposed 
of  according  to  the  statutes  and  the  practice  of  the  court.' 

§  1540  (878).  Peremptory  Writ;  Whenissaed;  How  obeyed.  —  If 
the  return  to  the  alternative  writ  be  disallowed  as  insuflBcient  in 
law,  or  if  the  facts  averred  in  the  return  be  found  and  adjudged 
untrue,  a  peremptory  writ  iviU  be  issued,  which,  as  its  name  implies, 
requires  to  be  obeyed,  and  it  cannot  be  disobeyed  on  any  ground 
which  might  have  been  urged  in  resisting  the  application  for  the 
writ."*  While  it  is  true  that  the  general  rule  is  that  no  return  can  be 
made  to  the  peremptory  writ  except  obedience,  yet  a  subsequent 
valid  statute,  forbidding  obedience  or  making  obedience  impossible, 
will  from  necessity  be  a  suflBcient  return.*    If  the  defendants  have 

*  Maddox  v,  Graham,  2  Met.  (Ky.)  lator  may  demur  to  the  return.  Ih. 
6Q,  69;  Angell  &  Ames  Corp.,  §§  727,  Or  plead  to  and  controvert  the  facts 
728;  People  v.  Hudson,  6  Wend.  (N.  stated  therein.  Maddox  v.  Graham, 
Y.),  559;  People  v.  Finger,  24  Barb.  2  Met.  (Ky.)  56,  68;  People  v,  Metro- 
(N.  Y.)  341;  Sehna  &  G.  R.  Co.,  In  re,  politan  Pol.  Board,  26  N.  Y.  316- State 
46  Ala.  230.  f .  Jones,  10  Iowa,  65;  Fowler  v.  Pierce, 

*  Commonwealth  v.  Allegheny,  2  Cal.  165;  9  Anne^hap.  xx.  §§  1,  2; 
County,  37  Pa.  St.  277,  279;  Same  v.  Grant  on  Corp.  228-240;  People  v. 
Same.  76.  237,  opinion  of  Woodward^  J. ;  Logan  County,  63  111.  374.  This  section 
Tapping  on  Mandamus^  347:  Tarver  of  the  text  cit«d  with  approval  in  St. 
».  l^llapoosa,  17  Ala.  527;  Conunon-  Louis  v.  Green,  7  Mo.  App.  468. 
wealth  V,  Lyndall,  2  Brew.  (Pa.)  425;  *  Stevens'  Case,  T.  Raym.  432;  Rex 
Dane^.Derby,  54Me.95.  The  statute  v.  Norwich,  2  Ld.  Raym.  1244,  1245; 
of  9  Anne,  chap  xx.,  is  not  in  force  in  People  ».  Seymour,  6  Cow.  (N.  Y.)  579; 
Alabama,  Tallapoosa  v.  Tarver,  21  Commonwealth  v.  Pittsburgh,  34  Pa. 
Ala.  661.  Nor  in  Maryland.  Harwood  St.  496;  Weber  v.  Zimmerman,  23  Md. 
V.  Marshall,  10  Md.  451.  45;  People  v.  Richmond  County,  28 

On    application    for    a    mandamus  N.  Y.  112;  People  ».  Woodbury,  88 

agidnst  the  common  council,  they  may  N.  Y.  App.  Div.  443. 
call  in  question  the  constitutionality        *  Sedberry  v.  Chatham  Coimty,  66 

of  an  act  which  legislates  them  out  of  N.  C.  486,  492;  Bayne  v.  Jenkins,  76. 

oflSce.    State  v.  Newark,  40  N.  J.  L.  356.    See  Preferred  Tontine  Mercan- 

297.  tile  Co.  v.  Secretary  of  State,  133  Mich. 

»  Silverthom  v.  Warren  R.  Co.,  33  395. 
N.  J.  L.  173.    The  prosecutor  or  re- 
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appeared  to  a  rule  or  notice  of  an  application  for  a  mandarrms,  and 
have  been  heard^  and  there  is  no  controversy  in  respect  to  the  facts, 
and  the  right  of  the  relator  is  clear,  a  peremptory  writ  may,  in  the 
discretion  of  the  comt,  be  issued  in  the  first  instance}  Thus,  where 
a  specific  duty,  e.  g.,  the  levy  of  a  special  tax,  required  to  be  per- 
formed by  public  officers  at  a  prescribed  time,  is  omitted  to  be 
performed  without  a  reason,  or  for  a  reason  merely  colorable,  a  per- 
emptory mandamus,  without  a  previous  alternative,  may  be  issued 
in  the  first  instance,  if  the  defendant  have  previously  appeared  to 
a  notice  or  rule  commanding  the  duty  to  be  performed  forthwith} 
So,  where  the  plaintiff's  claim  has  been  reduced  to  a  judgment,  a 
peremptory  writ  may,  in  a  proper  case,  be  awarded  in  the  first 
instance.* 

§  1541  (879).  Form  of  Peremptory  Writ.  —  It  has  been  fre- 
quently declared  to  be  a  well-settled  principle  that  the  "peremptory 
torit  must  conform  strictly  to  the  aUemoHve,  and  cannot  be  limited  or 
varied.*    It  may  be  doubted  whether  even  the  older  cases  warrant 

^  Knox  County  v.  Aspinwall,  24  writ  will  issue  only  when  it  appears 
How.  (U.  S.)  376;  Jennings,  In  re,  6  that  the  law  specially  enjoins  upon  the 
Cow.  (N.  Y.)  518,  529:  Rogers,  In  re,  7  defendant  the  performance  of  the  act 
Cow.  526;  State  v.  Elkinton,  30  N.  J.  L.  which  it  is  sought  by  the  writ  to  oom- 
335;  Harkins  v.  Sencerbox,  2  Minn.  pel.  State  v.  Whipple,  60  Neb.  650. 
344;  Clarke  County  9.  Paris,  W.&K.R.  Mandamus  cannot  issue  to  compel 
Tump.  Co.,  11  B.  Mon.  (Ky.)  143;  the  issuance  of  a  certificate  of  election 
Attala  Co.  Board  of  Pol.  v.  Grant,  17  where  there  are  disputed  facts  to  be 
Miss.  77;  People  v,  lindenthal,  173  determined  before  the  relief  can  be 
N.Y. 524;  Peoples.  Harwick, 48 N.  Y.  granted.  People  v,  Vandervoort,  52 
App.  Div.  559;  Forty-second  Street,  M.  N.  Y.  App,  Div.  283. 
&  St.  N.  R.  Co.  V,  Collis,  24  N.  Y.  Misc.  »  Knox  County  v.  Aspinwall,  24 
321;  People  ».  Fromme,  30  N.  Y.  Misc.  How.  376;  Horton  v.  State,  60  Neb. 
323;  Mackin  v.  Portland  Gas  Co.,  38  701;  In  re  Uvalde  Asphalt  Paving  Co., 
Oreg.  120;  Hebb  v.  Cayton,  45  W.  Va.  33  N.  Y.  Misc.  699.  The  court,  in  its 
578.  So,  if  no  return  be  made  to  an  discretion,  may  order  an  alternative 
alternative  writ,  the  court,  instead  mandamus  on  making  a  rule  to  show 
of  proceeding  oy  attachment,  may  cause  absolute.  A  peremptory  man- 
direct  the  peremptory  writ  to  issue,  damus  is  allowed  in  the  firat  instance 
State  V.  Jones,  1  L^.  L.  (N.  Car.)  129;  only  when  the  legal  right  is  clear,  where 
Peoplev.  Pearson.  4  111.  271.  Aperemp-  the  facts  are  not  in  dispute,  and  the 
tory  writ  in  the  nrst  instance  is  proper  matter  is  of  public  and  urgent  interest, 
only  when  the  right  of  the  relator  is  Hugg  v.  Camden,  39  N.  J.  L.  620. 
clear  and  unquestionable.  People  v.  *  Lutterloh  v.  Cumberland  County, 
Greene  County,  64  N.  Y.  600.  Where  65  N.  C.  403.  The  practice  m  the 
tiie  facts  are  not  in  dispute,  the  right  Eighth  Federal  Judicial  Circuit  b  in 
dear,  and  the  matter  one  of  public  general  not  to  award  a  peremptory  writ, 
interest  in  relation  to  an  officer  having  m  the  first  instance,  even  to  judgment 
a  short  term,  a  peremptory  writ  may  creditors. 

properly  issue.  State  v.  Hudson  County,  *  State  v,  Kansas  City  Police  Com'rs, 
35  N.  J.  L.  269.  So  on  the  durection  80  Mo.  App.  206;  State  v,  Haverly,  62 
of  the  court  after  full  hearing  on  the  Neb.  767;  Tapping  on  Mand.  305,402; 
rule  to  show  cause.  Cleveland  v.  Jer-  1  Redf.  Railways,  649;  High,  Extr. 
sey  City,  39  N.  J.  L.  629.  Peremptory  Remedies^  chap,  ix.,  dted  by  Foiger^ 
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so  broad  and  unqualified  a  statement  of  the  general  rule;  but,  if  so, 
the  rule  in  modem  times  has  been  relaxed,  and  the  better  view  is 
that,  within  reasonable  and  proper  limits,  by  amendment  of  the 
alternative  writ  or  otherwise,  the  peremptory  writ  may  be  moulded 
so  as  to  effectuate  justice.  While  the  general  command  of  the  per- 
emptory writ  must  be  the  same  as  the  alternative,  it  may  vary  in 
imsubstantial  matter  of  detail,  particularly  where  the  variation  is  to 
the  ease  of  the  respondent.^ 

§  1542  (880).  When  Peremptory  Writ  not  issned;  When  set  aside. 
—  Although  the  return  to  the  alternative  writ  is  insuflBcient,  yet, 
if  upon  the  whole  case  it  clearly  appears  that  the  relator  is  not  en- 
titled to  the  advantage  which  the  peremptory  writ  would  give  him, 
the  court  will  not  issue  it.*  If  issued,  it  may,  on  motion,  be  set  aside, 
on  proof  that  it  was  imfau'ly  or  improperly  obtained,  or  commands 
the  performance  of  an  illegal  act.*  K  when  issued  it  is  not  fully  and 
effectually  obeyed,  the  relator  may  oppose  the  motion  to  file  the 
return.* 

§  1543  (881).  How  Obedience  is  enforced;  Attachment.  —  Obedi- 
ence to  the  peremptory  writ  is  enforced  by  attaching  the  persons  guilty 
of  the  disobedience  for  contempt.'  If  a  corporation  make  no  return 
to  a  writ  duly  issued  and  served,  the  attachment  issues  against  the 
individuals  guilty  of  the  contempt  in  their  natural  capacity.*   If  the 

J^  in  People  ».  Dutchess  County,  58  »  People  t;.  Everett,  1  Caines  (N.  Y.), 
N.  Y.  152,  where  the  auUiorities  upon  8;  Weber  v.  Zimmerman,  23  Md.  45; 
the  proper  form  of  the  writ,  and  as  to  State  v.  Johnson  County,  12  Iowa,  237. 
variance  between  the  alternatwe  and  ^  Reg.  v.  Ipswich,  2  Ld.  Raym. 
peremptory  yrrit,  are  collected  and  ro-  1232,  1233. 

viewed  in  a  learned  and  able  opinion  '  Commonwealth  v.  Taylor,  36  Pa. 
which  will  not  fail  to  commend  itself  St.  203,  which  contains  C.  J.  Lowrie^e 
to  the  enlightened  judgment  of  the  bar.  address   on    behalf   of   the    Supreme 

^  People  V,  Dutchess  County,  58  Court  of  Pennsylvania  to  the  members 
N.  Y.  152:  United  States  v.  Union  Pac.  of  the  mimicipal  council  of  Pittsburgh, 
R.  Co.  4  Dillon,  479;  s.  c.  91  U.  S.  343;  attached  for  contempt  for  not  levymg 
State  ».  Joplin  Water  Works,  52  Mo.  as  commanded  a  tax  to  pay  creditors. 
App.  312.  Further,  as  to  amJendmenis^  Loute  v,  Allegheny  County.  10  Pittsb. 
see  supra,  %  1532,  and  cases  cited  in  the  Leg.  J.  241;  s.  c.  2  Pittsb.  K.  411.  See 
notes.  The  liberality  of  modem  legi&-  also  Ball  v.  Wright,  115  Ga.  729;  People 
lation  and  practice  in  respect  of  amend-  v.  Brice,  62  N.  Y.  App.  Div.  593;  An- 
ments  extends  to  and  pervades  the  gell  jk  Ames,  §  730;  Willc.  448.  A 
procedure  in  mandamuSy  which  is  municipal  coiporation  cannot  be  guilty 
aa^milated  to  the  practice  and  pro-  of  contempt;  the  contempt  is  that  of 
ceedings  in  ordinary  actions.  individuals,   as,   e.   g.,   the  municipal 

*  WiMq,  444,  pi.  303,  citmg  Rex  ».  officers.     Bass  v.  Shakopee,  27  Minn. 
Campion,  1  Sid.  14;  Rex  ».  Axbridge,  250;  Davis  v.  New  York,  1  Duer,  451; 
2  Cowp.  523;  Rex  v,  Griffiths,  3  B.  &  London  v.  Lynn  Regis.  1  H.  Bl.  206. 
Aid.  735;  Legg  v.  Annapolifl,  44  Md.        •  Mills'  Case,  T.  Raym.  152. 
203;  supra,  §  1504. 


Digitized  by  V:rOOQlC 


2724  MUNICIPAL  CORPORATIONS  §  1546 

writ  be  directed  to  several  persons  in  their  natural  capadties,  unle^ 
all  join  in  the  return,  the  attachment  must  go  against  all,  though 
such  as  were  willing  to  do  the  act  commanded  will  not  be  punished. 
But  where  the  writ  is  directed  to  a  corporation  by  name,  the  attach- 
ment should  issue  against  the  guilty  only,  not  against  those  who 
have  done  all  within  their  power  to  obey  the  writ.* 

§  1544  (882).  Attachment,  how  obtained;  Practice.  —  The  ap^ 
cation  for  an  attachment  b  by  motion  for  a  rule  nisi,  f oimded  upon 
affidavits,  which  gives  the  defendant  an  opportunity  to  show  cause.* 
But  the  rule  is  here  often  dispensed  with,  and  upon  a  clear  showing 
that  the  writ  has  been  served,  and  that  the  disobedience  is  wilful, 
or  the  contempt  gross,  an  attachment  may  be  issued  at  once. 

§  1545  (883).  Bute  Oonrt  Injimction  no  Excnae  if  Federal  Oourt 
first  acquired  Jurisdiction.  —  The  defendants  cannot,  on  being  at- 
tached for  disobedience  of  a  peremptory  mandamus,  issued  by  a 
Federal  court,  excuse  or  justify  such  disobedience  by  showing  that 
they  have  since  been  enjoined  by  a  State  court  from  doing  the  act 
commanded  by  the  former  court.' 

§  1546  (884):  Judgment  in  Mandamus;  Abatement;  Ohange  of 
Membership ;  Pablic  Officer.  —  A  change  in  the  membership  of  a  mvr 

>  Bailiffs  of  Brigenoth,  2  Stra.  808;  a  sufficient  tax  had  been  levied,  and 
Rex  V.  Salop,  Buller's  N.  P.  198,  201;  the  lists  placed  in  the  hands  of  the  col- 
New  Sarum,  Comb.  327.  lecting  officer.    Johnston  i;.  Cleaveland 

*  Tidd's  Prac.  484;  Chaunt ».  Smart,  County,  67  N.  Car.  101.  Discretion  of 
1  B.  &  P.  477.  Under  the  practice  at  officers  as  to  raising  part  by  taxation 
common  law,  an  attachment  is  not  and  part  by  the  issue  of  bonds.  76. 
granted  for  not  making  a  return  to  the  See  dedberry  v,  Chatham  Coimty,  66 
peremptory  writ  on  the  day  assigned,  N.  Car.  486. 

out  it  IS  granted  after  a  peremptory  rule  '  Biggs  v,  Johnson  County,  6  Wall, 
to  return  the  writ.  Rex  i;.  Fow^,  4  (U.  S.)  166;  Lansing  v.  County  Treas- 
D.  &  R.  614;  Coventry's  Case,  2  Salk.  urer,  1  Dillon  C.  C.  522;  Washmgton 
429;  TOllc.  449.  If  there  has  been  no  County  v,  Durant,  9  Wall.  (U.  S.)  415; 
Benrice  c(  the  unit  according  to  law,  an  Davenport  t;.  Lord,  lb.  409;  Seibert  v. 
attachment  for  contempt  will  not  be  Lewis,  122  U.  S.  284;  supra,  {  1512, 
issued.  State  t;.  Mineral  Pt.,  22  Wis.  note.  A  town  treasurer,  who  has  col- 
396.  If  a  "town  council''  to  which  a  lected  the  money  due  a  judgment 
mandamus  is  directed  adjourn  the  cor-  creditor,  cannot  be  compelled  by 
porate  assembly  to  preoent  a  return  mandamus  to  pay  it  to  the  creditor 
being  made,  the  memoers  will  be  pun-  while  enjoined  at  the  suit  of  another, 
ishable  for  contempt.  Regina  v.  Heath-  State  v,  Kispert^  21  Wis.  387. 
cote,  10  Mod.  49, 56.  To  a  rule  to  show  Courts  of  e^tty  will  not  ordinarily  in- 
cause  why  officers  of  a  county  should  terfere  by  injunction  to  stay  proceed- 
not  be  attached  for  contempt  in  not  ings  upon  a  writ  of  mandamus.  Co- 
levying  as  commanded  a  tax  sufficient  Imnbia  County  v.  Bryson,  13  Fla.  281. 
to  pay  the  plaintiff's  claim  against  a  Index  —  EquUy;  Injunction. 
county,  it  was  held  a  good  answer  that 
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nicipal  council,  pending  proceedings  in  mandamus  against  the  coim- 
cil,  does  not  abate  the  proceedings;  and  where  such  a  change  oc- 
curred, and  the  new  members  were  made  parties,  and  afterwards 
a  peremptory  writ  ordered,  this  was  regarded  as  in  effect  a  judg- 
ment against  the  corporation,  and  binding  upon  the  councihnen  in 
office  at  the  time  of  its  rendition,  and  whose  duty  it  was  to  execute 
it.^  But  a  judgment  in  mandamus^  ordering  the  performance  of  an 
official  duty,  by  a  public  officer  who  had  ceased  to  be  such  officer 
before  the  judgment  was  entered,  is  void,  and  does  not  bind  his 
successor  if  the  latter  be  not  made  a  party  to  the  proceeding  and 
have  due  notice  thereof  and  opportunity  to  be  heard.*  Strangers 
are  neither  bound  nor  estopped  by  a  peremptory  writ  of  Tnandamus? 


»  Maddox  v,  Graham,  2  Met.  (Ky.) 
56,  63,  71.  Approved,  Leavenworth 
County  V,  Sellew,  99  U.  S.  624;  Louis- 
ville V,  McKean,  18  B.  Mon.  (Ky.)  9, 13; 
State  V.  Canfield,  40  Fla.  36;  Utter  v. 
Franklin.  7  Ariz.  300.  Duty  to  re^ir 
bridge.  Brunswick  t;.  Bath,  90  Me.  479. 
In  Louisville  v.  McKean,  18  B.  Mon. 
(Ky.)  9,  the  city  of  Louisville  was  held 
entitled  to  prosecute  an  appeal  in  its 
name  from  a  proceeding  in  mandamus 
against  the  mayor  and  the  members  of 
the  ooimcil  of  the  city.  In  thus  hold- 
injL  the  court,  bv  Simpson,  J.,  remarks: 
'"Hie  act  thev  [the  mayor  and  council] 
were  required  to  perform  was  a  corpo- 
rate act.  The  juagment  against  them 
should,  therefore,  be  regarded  as  having 
been  rendered  against  them  in  their 
corporate  character.  Indeed,  the  pro- 
ceeding should  properly  have  been 
agsunst  the  corporation,  or  against  the 
general  council,  as  that  bodv  repre- 
sented the  corporation.  If  it  should  be 
regarded  as  a  proceeding  against  the 
maypr  and  general oouncuindividuall^, 
the  judgment  might  have  been  unavail- 
ing if  they  had  not  been  in  office  at 
the  time  it  was  rendered;  and  might, 
therefore,  have  been  made  ineffectual 
by  their  resignation  during  the  pen- 
dency of  the  motion.  But  regarding 
it  as  a  proceeding  against  the  corpo- 
ration, it  would  be  obligatory  on  the 
members  of  the  general  council  in  office 
at  the  time  of  its  rendition;  and  it 
would  not  assume  the  character  of  a 
proceeding  against  individuals,  unless 
it  became  necessary  to  issue  an  attach- 
ment for  the  enforcement  of  the  judg- 
ment. Therefore,  the  appeal  is  properly 
prosecuted  in  the  name  of  the  city." 
In  State  v,  Madison,  15  Wis.  80,  it  was 


held  that  if  the  mayor  and  part  of  the 
council  go  out  of  office  after  tne  alterna- 
tive writ  is  served,  their  duties  devolve 
on  their  successors,  and  that  the  peremp- 
tory writ  maybe  directed  to  the  mayor 
and  council  generally.  Approved  by 
the  Supreme  Court  of  the  United  States. 
Leavenworth  County  v.  Sellew,  99 
U.  S.  624;  supra,  {§  1520,  1521. 

Where  a  writ  is  ordered  against  the 
board  of  commissioners  of  a  county,  and 
there  is  a  change  of  membership  after 
the  writ  is  awarded  and  before  it  is 
served,  it  must  be  obeyed  by  those  who 
compose  the  board  at  the  time  when 
the  duty  to  act  arises.  Peagram  v. 
Cleaveland  County,  66  N.  Car.  114; 
suprcL,  i  1521. 

*  Secretary  of  the  Interior  v.  Mc- 
Garrahan,  9  Wall.  (U.  S.)  298,  313. 
In  such  a  case  the  officer  is  treated  as 
the  real  defendant,  and  notice  to  him, 
actual  or  constructive,  is  essential  to 
jurisdiction.  Per  Clifford,  J ,  lb.  See 
supra,  SS  861  a,  861  o.  See  Regma  v. 
Eye,  9  A.  &  E.  676;  State  v.  Gates,  22 
Wis.  210;  Beachy  v.  Lamkin,  1  Idaho, 
48;  State  v.  Madison,  15  Wis.  30;  State 
V.  Elkinton,  30  N.  J.  L.  335;  Seymour 
V.  Nelson,  11  App.  D.  C.  58;  Fox  v. 
Trinidad  Waterworks  Co.  7  Colo  App. 
401;  State  v.  Board  of  Canvassers^  32 
Mont.  13;  People  v.  Morton,  156  N.  Y. 
136;  French  v.  State  Senate,  146  Cal. 
604;  Parke  v.  Hays,  11  Colo.  App.  415; 
People  V.  Lantry,  40  N.  Y.  Misc.  428. 
In  Schrader  v.  State,  157  Ind.  341,  it 
was  held  that  a  judgment  of  mandamus 
against  a  road  supervisor  to  issue  a 
road  tax  receipt  is  binding  on  the  super- 
visor's successor  in  office. 

*  Regina  v.  Heathcote,  10  Mod.  48, 
56;  B.  c.  Fort.  290;  Tapping,  403. 
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Error  omd  Appeal  from  judgment  in 
Mandamus  ;  Superseaeaa,  State  v.  Or- 
leans Par.  Dist.,  21  La.  An.  741;  United 
States  V,  Addison,  22  How.  (U.  S.) 
174;  Secretary  of  Int.  v.  McGarrahan, 
9  Wall.  (U.  8.)  298,  supra:  LouisviUe 
V.  McKean,  18  B.  Mon.  (Ky.)  9,  13; 
suvra,  §  1546;  Morris, /n  re,  11  Gratt. 
(Va.)  292^Columbian  Ins.  Co. ».  Wheel- 
right,  7  Wheat.  (U.  S.)  634;  Tapping, 
397,  398,  and  cases  cited;  Moses,  chap, 
xxxviii.;  People  v.  Steele,  1  Edm.  (N.  Y.) 
Sel.  Gas.  505:  Milwaukee  &  M.R.  Go., 
In  re,  6  Wall.  (U.  S.)  188;  People  v. 
Richmond  Gounty,  28  N.  Y.  112; 
People  V,  Seymour,  6  Gow.  (N.  Y.) 
579;  Ghanoe  v.  Temple,  1  Iowa,  179; 
State  V.  Marshall  Gounty,  7  Iowa.  186; 
Harwood  v.  Marshall,  9  Md.  83;  Black- 
erby  v.  People,  10  111.  266;  Pinckney  v. 


Henegan,  2  Strob.  (S.  Car.)  250;  supra, 
S  1503,  note. 

Jucigment  of  Federal  Circuit  Court 
in  a  proceeding  for  mandamus  to  carry 
into  effect  a  judgment  for  a  debt  is  a 
** final  jtuifm£nt  in  a  civil  action"  within 
the  meamng  of  that  phrase  as  used  in 
the  statutes  of  Congress  regulating  writs 
of  error  to  the  Supreme  Court  of  the 
United  Stat€^  and  such  order  is  review- 
able in  error  it  the  whole  amount  of  tax 
ordered  to  be  collected  is  sufficient  to 
^ve  the  United  States  Supreme  Court 
jurisdiction.  Davies  v,  Corbin,  112 
U.  S.  36;  Graham  i;.  Folsom,  200  U.  S. 
248,  where  such  an  order  was  reviewed 
by  the  Supreme  Court.  In  En^and. 
see  Act  7  &  9  Vict.  chap,  bcvii.,  printed 
in  Rawlinson  Corp.  Appemux,  730; 
15  &  16  Vict.  chap.  kxvi. 
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§  1550  (888).  At  Oomxiioa  Law;  SUtate  of  Anne.  —  In  England, 
the  ancient  method  of  proceeding  against  those  who  exercised  any 
public  franchise  wUhovi  the  king's  grant,  or  contrary  thereto,  was  by 
the  writ  of  quo  warrarUo,  which  b  the  foundation  of  the  modem, 
more  convenient,  and  improved  remedy  by  information  in  the  nature 
of  a  quo  warranto}  In  the  ninth  year  of  the  reign  of  Queen  Anne,  the 
famous  remedial  statute  on  the  subject  of  informaiions  in  the  nature 
of  a  quo  warranto,  in  cases  of  usurpations  or  intrusions  into  the  offices 
and  franchises  of  municipal  corporations,  was  passed.  In  substance, 
this  statute  has  been  very  generally  re-enacted  in  this  country.' 


1  \rac.  453;  Selwyn's  Nisi  Prita, 
872;  2  Kyd  on  Corp.  395;  Angell  & 
Ames,  chap,  xxij  Bailer's  NiH  PritiSf 
210;  3  Black.  Com.  262;  Stephens^ 
NiH  Priua,  2429;  BSgh  Eztraor.  Rem. 
chaps,  xiii.,  xiv.     Ante,  chap,  if  10. 

•  People  V.  Thompson,  16  Wend. 
(N.  Y.)  655.  The  cases  in  which  quo 
vxsrranto  lies,  and  the  nature  and  mode 
of  proceeding,  pleading,  practice,  and 
judgment,  wul  be  found  (uscussea,  and 
the  authorities  collected  by  the  reporter, 
in  a  valuable  note  to  People  v.  Richard- 
son, 4  Cow.  ^.  Y.)  100-123;  infra, 
i  1567.  See  also  Stephens'  Nisi  Priu8^ 
2430-2480.  The  statute  of  9  Anne, 
chap.  XX.,  does  not  extend  to  private 


corporations.  In  South  Carolina,  the 
statute  of  9  Anne,  chap,  xx.,  is  in  force, 
and  usurpations  by  public  corporations 
of  unautnorized  powers  may  be  tried 
upon  information.  State  v,  Charleston, 
1  Mill  (S.  Car.)  Const.  R.  36,  approv- 
ing Rex  V.  Tenterden.  8  Mod.  114.  See 
also  State  v,  Christ  Ch.  Par.  R.  Com'rs, 
1  Mill  Const.  (S.  Car.)  55.  62.  In  Lou- 
isiana. Reynolds  v,  Baldwin,  1  La. 
An.  162.  In  Pennsyloania.  Common- 
wealth V.  Jones.  12  Pa.  St.  365;  Com- 
monwealth V,  Central  Pass.  R.  Co.,  52 
Pa.  St.  506;  9  Anne.  chap.  xx.,now  in 
force:  Commonv^ealth  v,  Clmeyi  56 
Pa.  St.  270.  In  New  York,  People  v. 
Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358; 
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§  1551.  (889).  Same  Subject. —  It  maybe  considered  as  settled 
that  where  any  public  trust  or  franchise  is  exercised  without  aiUhorvty, 
an  information  will  be  granted  for  usurping  it,  whether  it  be  a  prior 
franchise  of  the  crown  or  one  under  an  Act  of  Parliament.  Thus, 
where,  by  private  Act  of  Parliament  for  enlarging  and  regulating 
a  port,  several  persons  were  appointed  trustees,  and  a  particular 
method  of  filling  vacancies  was  prescribed,  and  the  defendants  took 
upon  themselves  to  act  as  trustees  without  such  an  election  as  the 
statute  required,  leave  was  given  to  file  an  information  in  the  nature 
of  a  qiw  warranto  against  them.^  The  same  doctrine  exists,  as  we 
shall  see,  in  this  coimtry,  except  where  it  is  modified  or  controlled  by 
statute. 

§  1552  (890).  Municipal  Offlcaa  and  Public  Franchises.  —  Under 
the  legislation  and  practice  in  the  different  American  States,  an  infor- 
mation in  the  nature  of  a  quo  u>arranto,  or  an  equivalent  civil 
action,  is  the  appropriate  remedy  both  for  the  usurpation  of  mu- 
nicipal and  other  public  offices,  and  for  the  usurpation  of  a  public 
franchise.*    Thus  this  remedy  will  lie  to  test  the  right  of  a  mem- 


Attomey-General  v.  Same,  2  Johns. 
(N.  Y.)  Ch.  371;  People  v.  Richardson, 
4  Cow.  (N.  Y.)  100.  101,  122,  133.  In 
Massachitsetts.  Goadard  v,  Smithett,  3 
Gray  (Mass.),  116.  In  New  Jersey, 
State  V.  Paterson  &  H.  Tump.  Co^  21 
N.  J.  L.  9;  State  v,  Tolan,  33  N.  J.  L. 
195.  Information,  State  v.  Pritchard, 
36  N.  J.  L.  101.  Plea,ReplicaHoih  and 
Rgoinder.  State  t;.  Crowell,  4  Ilalst. 
(N.  J.)  390.  392;  76.  432.  In  Iowa. 
Cochran  v.  McCleary,  22  Iowa.  75.  In 
Ohio.  State  t;.  Cincmnati  Gas  db  C.  Co., 
18  Ohio  St.  262.  In  Maine.  9  Anne, 
chap.  XX.,  not  in  force;  Dane  v.  Derby, 
54  Me.  95.  Practice  in  that  State,  /o. 
In  Wisconsin.  State  v.  Milwaukee  L. 
S.&W.R.Co.,45Wi8.679.  InlUinois. 
"Our  statute  is  a  substantial  if  not 
literal  copy  of  9  Anne^chap.  xx."  Per 
Scott.  J.,  in  People  v.  Waite,  70  111.  25. 
In  New  Mexico,  the  statute  of  9  Anne, 
chap.  XX.,  is  in  force.  Albright  v.  Terri- 
tory, 13  N.  Mex.  64. 

In  New  Hampshire^  the  statute  of 
9  Anne,  chap,  xx.,  is  not  followed. 
Meehan  v.  Bachelder,  73  N.  H.  113.  In 
Tennessee,  neither  the  ancient  writ  of 
quo  warranto  nor  the  information  in  the 
nature  of  quo  warranto  was  ever  in  force. 
State  V.  McConnell.  3  Lea  (Tenn.), 
332;  State  v.  Standard  Oil  Co.,  120 
Tenn.  86.    In  Indian  Territory,  only 


common-law  jurisdiction  to  grant  writs 
of  quo  warranto  exists.  The  statute  of 
9  Anne,  chap,  xx.,  authorizing  the  is- 
suance of  the  writ  at  the  instance  of  a 
private  relator  was  never  in  force 
there.  Painter  v.  United  States,  6  Ind. 
Terr.  505. 

^  Rex  V.  I<ncholson,  1  Stra.  299.  See 
also  Rex  v.  Bedford,  1  Barnard.  242, 
280;  People  v.  Utica  ins.  Co.,  15  Johns. 
(N.  Y.)  358,  388;  Buller's  Nisi  Pnus, 
210.  Various  instances  in  which  quo 
warranto  informations,  in  England, 
have  been  exhibited  agednst  a  corporate 
officer,  to  show  by  wnat  authonty  he 
held  a  franchise  which  he  assum^  to 
exercise  in  his  official  capacity,  are  col- 
lected and  stated  in  Stephens'  Nisi 
Prius,  2442,  2443. 

The  necessity  of  resorting  to  the 
remedy  by  quo  warranlo  under  the  N.  Y. 
Code  cannot  be  evaded  by  disabling 
one  from  entering  upon  an  office,  and 
then  claiming  (hat  because  he  has  not 
made  an  actual  entry  into  the  office, 
the  action  will  not  Ue.  People  v.  Ferris^ 
16  Hun  (N.  Y.),  219;  post,  §  1553. 

*  Uniontown  v.  State,  145  Ala.  471; 
Garms  v.  People,  108  HI.  App.  631; 
Cochran  v.  McCleary,  22  Iowa,  75; 
Bartlett  v.  State,  13  Kan.  99;  Rey- 
nolds V.  Baldwm,  1  La.  An.  162:  State 
V.  Camden,  35  N.  J.  L.  217;  State  v. 
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ber  of  a  city  council  to  a  seat  in  that  body/  or  to  test  the  right 
of  a  person  to  preside  over  or  to  vote  in  a  meeting  of  a  municipal 
body.*     In  such  cases  equity  has,  ordinarily,  no  jurisdiction.' 

Ocean,  39  N.  J.  L.  75;  arUe,  {§  514,  517,  Quo  toarrarUo  will  Ue  to  test  the  var 

and  cases  cited,  {  1501:    Worthley  v.  lidity  of  a  franchise  or  prunlege  of  a 

Steen,  43  N.  J.  L.  542;  Werts».  R^rs,  public  service  corporation  to  use  the 

56  N.  J.  L.  480;    Demarest  v,  Wick-  cUy  streets;  see  arUej  §  1311.  and  cases 

ham,  63  N.  Y.  320;  People  v,  HalL  80  cited.    See  also  People  v.  Chicago  Tel- 

N.  Y.  117;   State  v.  Davies,  12  Ohio  ephone  Co.,  220  111.  238;  State  v,  Des 

Cir.  Ct.  R.  218;  State  v,  Bingham,  14  Moines  City  R.  Co.,  135  Iowa,  694; 

Ohio  Cir.  Ct.  R.  245;  State  v,  Dayton  Olathe  v.  ^Tissouri  &  K,  Intenirban  R. 

Traction  Co.,  18  Ohio  Cir.  Ct.  R.  490;  Co.,  78  Kan.  193;    Kavanaugh  v.  St. 

State  V.   Deliesseline,    1   McCord    (S.  Louis,  220  Mo.  496;   Thirteenth  &  F. 

Car.)  52;    State  v.  Degress,  53  Tex.  Sts.  P.  R.  Co.  v.  Broad  St.  R.  T.  St.  R. 

387;   State  t^.  Van  Brocklin,  8  Wash.  Co.,  219  Pa.  10;    Andel  v,  Duquesne 

657;  State  v.  Portage  Water  Co.,  107  St.  R.  Co.,  219  Pa.  635;    Lovejoy  v. 

Wis.  441;    Rex  v,  Williams,   1  Burr.  Duquesne  St.   R.  Co^  219  Pa.  639; 

402;  s.  c.  2  Kenyon,  75.    At  common  Milwaukee  Elect.  R.  &  L.  Co.  v.  MU- 

Uno  the  Attorney-General  has  the  right  waukee,  95  Wis.  39;  Linden  Land  Co. 

to  file  an  information,  for  the  usur-  v.  Milwaukee  Elect.  R.  &  L.  Co.,  107 

pation  of  an  office,  in  the  name  and  Wis.  493;   Allen  v.  Clausen,  114  Wis. 

on  behalf  of  the  Commonwealth,  at  244;  State  v.  Milwaukee  Ind.  Tel.  Co., 

his  own  discretion,  and  the  court  has  133  Wis.  588;  Beloit,  D.  L.  &  J.   R. 

no  authoritjr  to  grant  or  to  withhold  Co.  v,  Macloon,  136  Wis.  218;  State  v. 

leave  to  file  it;  the  mention  of  relators  Milwaukee  Elect.  R.  &  L.  Co.,   136 

is  mere  siirplusage,  and  does  not  affect  Wis.  179. 

the  validity  of  the  information  of  the  ^  Commonwealth  v,  Meeser,  44  Pa. 

form  of  the  judgment.   Commonwealth  St.  341;  s.  c.  Brightly's  Election  Cases, 

V,  Allen,  128  Mass.  308.   And  see  State  659.    See  State  v.  Collister,  27  Ohio 

p.  Anderson,  45  Ohio  St.    196;   infra,  Cir.  Ct.  R.  529. 

§  1561.    Under  the  code  of  Georgia  the  •  Reynolds  v,  Baldwin,  1  La.  An. 

writ  m&y  issue  "at  the  suit  of  some  162;  Cochran  v.  McCleary,  22  Iowa, 

person  either  claiming  the  office  or  in-  75,  referred  to,  arguendo,  with  approval, 

terested   therein,"    and  the   Supreme  in  Re  Sawyer,  124  U.  S.  200,  by  Gray, 

Court  of  that  State  has  held  that  every  J.,  who  says,  "The  Supreme  CJourt  of 

citizen  is  sufficiently  interested  in  mu-  Iowa,  in  a  careful  opimon  delivered  by 

nicipal  offices  to  be  qualified  to  apply  Judge  DiUon,  has  adjudged  that  the 

for  the  writ.    Churchill  v.  Walker,  68  right  to  a  municipal  office  cannot  be 

Ga.  681;  infra,  §  1562,  note.  determined  in  equity  upon  an  original 

'  Ante,  chap.  xiii.  §  514.     But  see  take    jurisdiction.     Ih.    obiter;     ante, 

5  517;  People  v.Oalesburg,  48  ni.  485;  §517.    iJe  Sawyer,  124  U.  S.  200,  where 

Cochran  v,   McCleary,   22  Iowa,   75,  the  learned  opinion  of  Mr.  Justice  Gray 

cited  in  Re  Sawyer,   124  U.  S.  213;  deals  with  the  jurisdiction  and  office  of 

People  r.  Rose,  211  111.  252;    Fort  v.  courti  of  equity  generally  and  of   the 

Thompson,  49  Neb.  772;   Clark  v.  In-  Federal  courts  in  respect  of  the  remotxU 

terstate  Independent  Tel.  Co.,  72  Neb.  of  municij^  and  public  officers.    Infra, 

883;    Ward  v,  Sweeney,  106  Wis.  44;  chap,  xxxi.^as  to  remedy  in  equity  ana 

Markle  v.  Wright.  13  Ind.  548;   Hag-  otherwise  m  respect  of  illeg^  or  un- 

ner  v.  Heyberger,  7  Watts  &  Serg.  (Pa.)  authorized  corporate  acts.    The  gov- 

104.  emor  will  not  be  restrained  from  grant- 

The  holding  of  an  election  wiU  not  be  ing  a  commission  to  an  officer  who  has 

enjoined  by  a  court  of  equity,  since  qtu>  been    improperly    elected,    any    more 

tAxrranto  is  a  complete  remedy.    People  than   the  courts  would    restrain    the 

V,  Galesburg,  48  ni.  485;    JDickey  v,  legislature  from  passing  an  unconstitu- 

Reed.  78  111.  261;  Darst  v.  People,  62  tional  act.    Grier  v.  Taylor,  4  McCord 

HI.  306;  Walton  v.  Develing,  61  111.  201;  (S.  Car.),  206,  per  Bay,  J.;  Chicago  v. 

ante,  §  379,  note.    Where  the  remedy  Evans,  24  HI.  52;  Smith  v.  McCarthy, 

at  law  is  inadequate,  a  court  of  equity  56  Pa.  St.  359. 
may,  for  that  reason,  in  proper  cases, 
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§  1553  (  891).  OnmuUtiTe  Statatory  BemediaB.  —  In  a  previous 
chapter  we  have  had  occasion  to  consider  when  staJtuies  providing 
special  proceedings  with  respect  to  municipal  elections  will  or  will 
not  be  held  to  oust  the  revisory  or  superintending  jurisdiction  of  the 
superior  courts  of  law  over  such  proceedings  and  elections;  and  we 
may  here  repeat  that  this  salutary  jurisdiction  should  not  be  deemed 
to  be  taken  away,  except  in  cases  where  the  legislative  intent  to  this 
effect  is  plainly  manifest.^ 


bin  for  an  injunctioii.  Cochran  9. 
McQeary,  22  Iowa,  76." 

In  the  case  last  cited  which  involved 
the  question  whether  under  the  legialar 
tion  of  Iowa  the  mayor  of  Iowa  City  or 
the  president  of  the  city  council  had 
the  right  to  preside  at  coriwrate  meet- 
ings, and  the  further  question  whether 
the  remedy  was  by  quo  warranto  or  in 
equity,  DUUm,  J.,  delivering  the  opin- 
ion of  the  court  says:  "We  have  ex- 
amined the  English  and  American  ad- 
judications with  great  care,  to  see 
whether  the  remedfy  by  quo  warranto 
would  lie  to  test  the  rif^ht  of  a  person 
to  preside  over  a  pubbc  corporation. 
And  upon  the  subject  we  have  no  doubt. 
The  auUiorities  are  uniform  to  the  point 
Uiat,  to  determine  a  question  of  this 
chaiacter,  quo  warranto  is  the  proper, 
if  not,  indeed,  the  only  legal  remedy. 
We  cite  some  of  the  more  pertinent  au- 
thorities in  a  note,  some  of  which,  it 
will  be  observed,  are  directly  in  point." 
(22  Iowa,  88.)  Ante,  $  514.  See 
Commonwealth  v.  Kempsmith,  13  Pa. 
Co.  Ct.  R.  667. 

^  Ante.  {  377  el  seq.;  State  v.  Elli- 
ott, 117  Ala.  150,  quoting  text:  Snow- 
ball V,  People,  147  HI.  260;  State  v. 
Fransham.  19  Mont.  273;  State  v. 
Conser,  24  Ohio  Cir.  Ct.  R.  270;  Gray 
9.  State,  92  Tex.  396.  See  Parks  v. 
State,  100  Ala.  634;  Buckman  v.  State, 
34  Fla.  48. 

The  cases  show  some  conflict  of 
opinion  in  respect  to  when  a  special 
mode  of  contesting  elections  wul  ex- 
clude the  mode  by  quo  warranto.  See 
on  this  subject.  State  v,  Marlow.  15 
Ohio  St.  114;  distinguished,  People  v. 
Hall,  80  N.  Y.  ll7rCommonweaJth  v, 
Garngues,  28  Pa.  St.  0 ;  Commonwealth 
V.  Baxter,  35  Pa.  St.  263;  distinguished. 
People  9.  Hah,  supra;  Conmionwealth 
V,  Leech,  44  Pa.  St.  332;  Conunon- 
wealth  V,  Meeser.  44  Pa.  St.  341;  s.  c. 
Brightly's  Election  Cases,  659,  663, 
which  tne  learned  editor  of  the  volume 


last  cited  regards  as  b  conflict  with  the 
Commonwdth  v.  McCloskey,  2  Rawle 
(Pa.),  369,  two  judges  dissenting;  ap- 
proved, People  V.  Holden,  28  Cal  123; 
anU,  SS  379-382;  Steele  v.  Martin,  6 
Kan.  430:  post,  {  1592. 

It  is  held  by  the  courts  of  some 
jurisdictions  that  where  the  city  coun- 
cil is  given  power  to  decide  the  title  to 
an  ofSce,  but  the  statute  does  not  de- 
clare such  power  to  be  exclusive,  the 
remedies  by  contest  of  the  election 
before  the  city  council  and  by  quo 
warranto,  or  information  in  the  nature 
of  quo  warranto,  are  concurrent.  State 
9.  Anderson,  26  1^  240;  State  v: 
Gates,  35  Mmn.  385;  State  v.  Craig.  100 
Minn.  352;  State  v.  Coegrave,  85  Neb. 
187;  Ex  parU  Heath,  3  ffiU  (N.  Y.), 
42;  People  v.  HaU,  80  N.  Y.  117:  State 
V.  Kraft,  18  Or€«.  550;  State  v.  Morris, 
14  Wash.  262;  State  v.  Kempf ,  69  Wis. 
470.  See  also  Little  v,  Davis,  80  Kan. 
777;  Kane  v.  People.  4  Neb.  509; 
State  V.  Frazier,  28  Neb.  438;  State  v. 
Frantz,  55  Neb.  167;  Commonwealth  v. 
Allen,  70  Pa.  465.  As  to  the  rule  in  OAio, 
see  Holbrock  v.  Smedley,  79  Ohio  St. 
391. 

Some   of   the  decisions  deny  the 

Sower  of  the  legislature  to  make  the 
etermination  of  the  city  coimcil  exclu- 
sive, but  in  Carter  o.  Sonoma  County 
Super.  Ct.,  138  Cal.  150,  where  the 
statute  made  the  city  coimdl  the  exclu- 
sive judges  of  the  election,  the  court 
held  that  it  was  therd[>y  deprived  of 
all  jurisdiction  m  auo  warranto. 

In  New  York  it  is  held  that  it  is  only 
the  form  of  procuding  by  quo  warranto 
that  is  done  away  with  by  the  code. 
People  V,  HaU,  80  N.  Y.  117.  The 
jurisdiction  of  uie  superior  courts  is  not 
touched  by  ledslation  of  the  State. 
The  charter  of  New  York  city  provided 
that  the  board  of  aldermen  shall  be  the 
judge  of  the  election  returns  and  quali- 
fications of  its  own  members,  subject, 
however,  to  the  review  of  any  court 


Digitized  by  V:rOOQlC 


§  1554                     QUO  WAERANTO:  SCOPE  OF  R£3i£DY                    2731 

§  1554  (892).  Proper  Bemedy  to  try  the  Title  to  PabUc  or  Munici- 
pal OfiElces.  —  We  have  seen  already  that  it  is  the  doctrine  of  the 
English  law,  quite  generally  adopted  in  this  country,  where  a  per^ 
son  is  in  the  acttuU  possession  of  an  office  under  an  election  or  a  com- 
mission, and  is  thus  exercising  its  duties  under  color  of  right,  that 
the  validity  of  his  election  or  commission  cannot,  in  general,  be  tried 
or  tested  on  a  mandarrvus  to  admit  another,  but  only  by  an  informa- 
tion in  the  nature  of  a  quo  warranto.^   The  certificate  of  election  of  an 

of  competent  jurisdiction.  The  courts  a  new  jurisdiction  is  erected,  whether  by 
are  not  ousted  thereby  from  an  in-  public  or  private  act,  it  is  subject  to  in- 
quiry, in  the  first  instance,  as  to  the  spection  by  the  proper  court  oy  writ  of 
right  to  the  office  of  alderman.  The  error,  cerHorari,  or  mandamua,  Lawton 
following  summarizes  the  views  of  the  v.  Cambridge,  2  Caines,  179,  181.  The 
court:  The  fact  that  the  words  used  rule  that  where  a  new  right,  or  the 
are  similar  to  those  in  the  State  and  means  of  acquiring  it,  is  conferred,  and 
Federal  Constitutions,  conferrinp^  a  like  an  adequate  remedy  for  ifls  invasion 
power  on  each  house  of  the  legislature  piven  by  the  same  statute,  parties  in- 
as  to  its  members,  does  not  exclude  the  jured  are  confined  to  the  statutoiy  re- 
jurisdiction  of  the  courts.  In  the  one  dress  (Dudley  t;.  Weston.  3  N.  Y.  9), 
case  the  jurisdiction  is  conferred  by  the  does  not  appfy.  State  v.  Fitzgerald,  44 
people  upon  each  branch  of  the  le^a-  Mo.  425:  Hummer  v.  Hummer,  3 
ture  as  a  co-ordinate  body  with  the  Greene  (Iowa),  42;  Wammack  v,  Hol- 
courts,  and  is  necessarily  exclusive.  In  loway,  2  Ala.  31:  Murfree  v,  Leeper, 
England  the  power  of  the  commons  has  1  Overt.  (Tenn.)  1;  Burginhofen  v, 
been  acquiesced  in  as  exclusive  in  rela-  Martin,  3  Yeates  (Pa.),  479:  Common- 
tion  to  this  matter,  though  it  was  at  wealth  v,  McCloskey,  2  Rawle,  369. 
times  claimed  and  exercised  b)r  the  kins  In  this  case  the  relator,  who  claimed 
and  council,  by  the  House  of  Lords,  and  the  office  of  alderman  against  the  re- 
by  the  chancellor.  The  power  is  a  nee-  spondent,  had  instituted  proceedings 
essary  incident  to  every  body  of  that  before  the  board  of  aldermen  for  the 
description  which  emanates  directly  office,  and  this  board  had  decided  ad- 
from  the  people.  But  this  does  not  yersely  to  the  relator,  which  proceed- 
apply  to  a  municipal  conx)ration  which  ings  had  not  been  reversed  wnen  the 
is  a  creation  of  the  le^slature.  The  proceedings  in  this  suit  were  insti- 
chaiter  provision  above  mentioned  tuted.  While  the  decision  might  be 
does  not  give  exduswe  power  ia  the  res  adjvdicaia  as  to  relator,  it  was  not 
first  instance  to  the  board  of  alder-  so  as  to  the  State.  Duchess  of  King- 
men.  The  jurisdiction  of  the  courts  ston's  Case,  20  How.  St.  Tr.  355:  Barr 
formerly  existing  is  not  taken  away  v,  Jackson,  1  Phillips,  682;  lung  v, 
miless  by  express  or  plain  provision  to  Clarke,  1  East,  38;  State  v,  Hardie,  1 
that  effect.  "It  is  a  maxim  in  the  com-  Ired.  42:  ante,  chap,  xi.,  %  379  et  sea,, 
mon  law  that  a  statute  made  in  the  where  tJie  subject  referred  to  in  tne 
afiBrmative  without  any  negative,  ex-  text  is  considered  at  large, 
pressed  or  implied,  does  not  take  away  ^  Ants,  §  379,  {{  1495,  1499,  1503; 
the  common  law.''  Coke  Inst.  199,  Nolen  v.  State.  118  Ala.  154:  Ptacek  v. 
chaps.  xx.-xxiv.:  Rex  t;.  Merely,  2  People,  194  111.  125;  Marshall  v,  Illi- 
Burr.  1040;  Heath Jn  r«,  3  Hill  (N.  Y.),  nois  State  Reformatory,  103  111.  App. 
42,  52;  People  t;.  Bristol  &  R.  T.  Co.,  65;  Deemar  v.  Boyne,  103  Dl.  App. 
23  Wend.  (N.  Y.)  222.  That  rule  ap-  464;  Paraons  v.  Durand,  150  Ind.  203; 
plies  here.  The  Supreme  Court  is  not  Peters  v.  Bell,  51  La.  An.  1621;  La- 
deprived  of  jurisdiction;  a  cumulative  chance  v,  Mackinac  County  Board  of 
junsdiction  is  created.  The  phrase  in  Canvassers,  157  Mich.  679;  Meehan 
the  charter,  "subject,  however,  to  the  i;.  Bachelder273  N.  H.  113;  In  re  Hart, 
review  of  any  court  ot  competent  juris-  159  N.  Y.  278,  161  N.  Y.  507;  People 
diction,''  does  not  imply  that  the  words  v.  Yonkers  Police  Com'rs,  174  N.  Y . 
giving  the  power  would,  without  some  450;  People  v,  McAdoo,  110  N.  Y. 
restriction,  have  conferred  sole,  exdu-  App.  Div.  432;  People  b.  Shedian,  128 
fdve,  and  final  jurisdiction.    Wnenever  N.  Y.  App.  Div.  743;  State  v.  Moffitt, 
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oflBcer,  or  his  commission,  coming  from  the  proper  som'ce,  is  prima 
facie  evidence  in  favor  of  the  holder;  and  in  every  proceeding, 
except  a  direct  one  to  try  the  title  of  such  holder,  it  is  conclusive; 
but  in  qiu)  warranto  the  court  will  go  behind  the  certificate  or 
commission,  and  inquire  into  the  validity  of  the  election  or  ap- 
pointment, and  decide  the  legal  rights  of  the  parties  upon  full 
investigation  of  the  facts.^ 

5  Ohio,  356,  358;    State  v,  Bryce,  7  deputy  building  inspector  and  sought 

Ohio,  414;  State  t;.  Choate,  11  Oliio,  to  oust  the  incumbent.    The  ci^^  had 

511;    Warner  v.  Myers,  3  Oreg.  218;  statutory  power  to  create  the  office  of 

Commonwealth  v.  James,  214  Pa.  319;  building  inspector,  but  had  no  author- 

In  re  Murphy,  22  Pa.  Co.  Ct.  R.  29;  ity  to  create  the  office  of  deputy  build- 

In  re  Opinion  of  the  Justices  (Vt.),  ing  inspector  or  to  appoint  thereto. 

72  Atl.  Rep.  754;  State  t;.  Raisler,  133  It  was  held  that  quo  toarranlo  would  not 

Wis.  672;   Regina  t;.  Leeds,  11  A.  &  lie.     State  v.  ^lackie,  82  Conn.  398. 

E.  512;  Regina  v.  Derby,  7  A.  &  E.  Title  to  public  office  must  be  tried  by 

419;   Regma  v.  Chester,  5  El.  &  Bl.  quo  toarranto;  it  cannot  be  questioned 

531;   Asken  v.  Manning,  38  Up.  Can.  on  &  writ  of  prohibition.    State  &.  Shanks 

Q.  B.345.    And8eeBiggar,/nrc,  34U.  (S.  Dak.),  125  N.  W.  Rep.  122.     An 

C.  Q.  B.  144;  Regina  v.  O'Hare.  24  engineer  oi  the  city  hall  is  not  an  officer, 

P.  R.  18;  Regina  v.  Lindsay.  18  U.  C.  but  merely  a  servant  or  employee,  and 

Q.B.51;  Regina  t;.  St.  Martinis,  17  Q.B.  quo  warranto  will  not  lie  to  test  his 

149;  R^dna  v.  Hertford  Col.,  L.  R.,  2  right  to  the  employment.  State  i;.  Gray, 

?.  B.  Div.  590.     In  People  v.  New  91  Mo.  App.  438.     A  person  licensed 

ork,  3  Johns.  Cas.  (N.  Y.)  79  {manr  to  sdt  intoxicaJbinf  liquors  is  not  an 

damvs  to  admit  aldermen),  the  reason  office  holder  and  his  right  to  sell  liquors 

for  the  rule  is  thus  stated  by  the  court:  cannot   be    tested    by   quo   warranto, 

"Where  the  office  is  ahready  filled  by  a  State  v,  Gibbs,  82  Vt.  526;  74  Atl.  Rep. 

person  who  has  been  admitted   and  229.  IniV^eti?  Jersey,  by  statute,  the  court 

sworn,  and  is  in  by  color  of  right,  a  is  required  in  quo  warranto  proceedings 

mandamus  is  never  issued  to  admit  an-  to  determine  not  only  the  title  of  the 

other  person,  because  the  corporation,  respondent  to  the  office  or  franchise  in 

being  a  third  party,  may  admit  or  not,  question,  but  also  the  title  of  the  re- 

at  pleasure,  and  the  rights  of  the  party  lator  to  the  same  office  or  franchise, 

in  office  may  be  injured,  without  his  Hawkins  &.  Cook,  62N.*J.L.84;  Mana- 

having  an  opportunity  to  make  de-  han  v.  Watts,  64  N.  J.  L.  465:  Lane  v. 

fence.    The  proper  remed^r,  in  the  first  Otis,  68  N.  J.  L.  64.    It  is,  nowever, 

instance,  is  by  imormation  in  the  nature  essential  that  the  question  of  the  re- 

of  a  quo  warrantOy  by  which  the  rights  of  lator's  title  should  be  raised  by  proper 

the  parties  may  be  tried."  People  v,  pleadings.    Magner  v.  Yore,  75  N.  J.  L. 

New  York,  3  Johns.  Cas.  79,  80.    Quo  198.     When  the  title  of  the  relator, 

warranto  lies  to  terminate  right  further  who  is  the  officer  de  facto,  as  well  as  the 

to  hold  an  office,  notwithstanding  the  title  of  the  respondent,  is  questioned 

officer  abandons  the  office.     State  v,  by  prop)erpleadmgs,an<i  it  appears  that 

Graham,  13  Kan.  136.    See  also  People  neither  relator  nor  reax>naent  is  en- 

t;.  Sweeting,  2  Johns.  184;    People  v,  titled  to  the  office,  judgment  to  that 

Van  Slyck,  4  Cow.  (N.  Y.)  297,  323;  effect  should  be  entered.    Hawkins  ». 

French  v.  Cowan,  79  Me.  426;  Bren-  Cook,  62  N.  J.  L.  84;  Bullock  v.  Bim 

nan  v,  Bradshaw,  53  Tex.  330,  quoting  (N.  J.  L.),  73  Atl.  Rep.  69.    See  also 

the  text;   Stephens'  Nisi  Prius,  2445  Anderson  ».  Myers,  77  N.  J.  L.  186;  71 

et  seq.,  where  the  validity  and  invalidity  Atl.  Rep.  139. 

of  corporate  elections  are  fully  treated.  *  People  v.  Van  Slyck,  4  Cow.  (N.  Y.) 

It  has  been  held   that  quo  warranto  297 ;  People  t;.  Vail,  20  Wend  (N.  Y^ 

will  only  lie  when  there  is  an  office  de  12:  People  v,  Richardson,  4  Cow.  (N. 

jure.    State  v.  Mackie,  82  Conn.  398;  Y.)  100,  101,  note:  lb,  297;  People  v. 

Hedrick  v.  People,  221  111.  374;  People  Seaman,  5  Denio  (N.  Y.),  409;  People 

t^.  Miller,  144  111.  App.  630.    The  re-  v    Thatcher,  55  N.  Y.  525;   State  v. 

lator   clauned   title   to   the   office   of  Midgett,  151  N.  Car.  1;  65  S.  E.  Rep. 
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§  1555  (893).    Defendant's  Pleas  or  Answer.  —  In  a  proceeding 
by  information  in  the  natiu^  of  a  qiu>  warrardo  the  defendarU  must 


441;  State  v.  Marston,  6  Kan.  524;  Low 
».  Towns,  8  Ga.  360;  Bonner  v.  State,  7 
Ga.  473,  479;  arUe,  §  379,  and  note; 
S§  381, 382, 413, 15GK3.  When  the  legbla- 
ture  validates  the  title  of  an  officer  to 
an  office,  his  right  cannot  afterwards  be 
questioned  on  quo  warranto.  People 
V,  Flanagan,  66  N.  Y.  237:  People  v. 
Bull,  46  N.  Y.  57,  distinguished. 

In  People  v.  Van  Slyck,  supra, 
which  was  an  information  in'the  nature 
of  a  quo  warranto  against  one  intruding 
into  an  office  by  reason  of  an  unlawful 
decision  of  the  board  of  canvassers, 
WoodxDorthf  J.,  said:  ''It  was  con- 
tended on  the  argument  that  the  de- 
cision of  the  board  of  canvassers  was 
concltisive  until  reversed,  and  could  only 
he  reviewed  by  certiorari.  [See  post, 
chap.  xxxi.  ante,  S  379.]  This  objection 
cannot  prevail.  They  are  required  by 
the  act  to  attend  at  the  derk's  office, 
and  calculate  and  ascertain  the  whole 
number  of  votes  given  at  any  election, 
and  certify  the  same  to  be  a  true  can- 
vass. This  is  not  a  judicial  act,  but 
merely  ministerial.  They  have  no 
power  to  controvert  the  votes  of  the 
electors.  If  they  deviate  from  the  di- 
rections of  the  statute,  and  certify  in 
favor  of  an  officer  not  duly  elected,  he 
is  liable  to  be  ousted  on  an  information 
in  the  nature  of  a  quo  warrarUo  where 
the  trial  is  had  upon  the  right  of  the 
party  holding  the  office.  The  court 
will  decide  upon  an  examination  of  all 
the  facts.*'  People  v.  Van  Slyck,  4 
Cow.  (N.  Y.)  297,  323. 

Effect  of  choosing  or  electing  a  dis- 
qualified person;  ante,  %  373;  Common- 
wealth V,  Cluley,  56  Pa.  St.  270;  Ste- 
phens' Nisi  Prius,  2454. 

Acts  of  officers  de  facto  are  valid,  un- 
less direcUy  questioned  by  proceedings 
against  them.  Burke  v.  Elliott,  4  Ired. 
L.  355;  Burton  v.  Patten,  2  Jones  L. 
(N.  Car.)  124.  Difference  between  de 
facto  and  dejvre  officers  is  well  stated  by 
Rvffin,  C.  J.;  76.  Stephens'  Nisi  Prius, 
2448.  See  also  ante,  §  413,  note,  {{  515, 
516,  518;  Stater.  Tolan,  33N.  J.  L. 
195;  Cole  v.  Black  River  Falls.  57  Wis. 
110;  State  v.  Goowin,  69  Tex.  65  (an 
election  of  municipal  officers  regularly 
held,  deckured  valid,  though  ordered 
bv  ae  facto  officers  exercising  the  powers 
of  mayor  and  aldermen).  A  de  facto 
officer  may  be  compelled  to  perform  an 


official  duty  by  mandamtts.  He  cannot 
plead  in  defence  to  the  proceeding  that 
ne  does  not  hold  his  office  dejure,  Kelly 
V.  Wimberly,  61  Miss.  548.  Hence,  a 
de  facto  treasurer  cannot  refuse  to  pay 
an  order  drawn  upon  him  on  the  ground 
that  the  act  incorporating  the  borough 
is  unconstitutional.  Mandamus  Ues 
to  him  as  a  de  facto  officer  to  compel  ita 
payment  to  the  same  extent  as  if  there 
was  no  question  about  the  validit}^  of 
the  organization.  Harvey  v,  Philbrick, 
49  N.  J.  L.  374. 

An  officer  de  facto  must  be  submitted 
to  as  such,  untU  displaced  by  a  regular 
direct  proceeding  for  that  puipose. 
Moore,  In  re,  62  Ala.  471;  Duke  v. 
Cahaba  Nav.  Co.,  16  Ala.  372:  Dillard 
V.  Webb,  55  Ala.  468;  Rex  v.  Miller,  6 
T.  R.  269;  Rex  v.  Osboume^  4  East, 
326,  327;  Buncombe  v.  M-cCarsOn, 
1  D.  &  B.  (N.  Carj  306;  Robinson  v. 
London  Hosp.,  21  Eng.  L.  &  Eq.  371; 
Heath  v.  State,  36  Ala.  273.  The  acts 
of  an  officer,  de  facto,  are  valid  only  so 
far  as  the  rights  of  the  public  and  of 
third  persons  having  an  interest  therein 
are  involved.  He  can  claim  nothing 
for  himself.  His  title  cannot  be  in- 
quired into  collaterally,  but  may  be  in 
a  suit  in  his  own  right  as  officer.  People 
V.  Weber,  86  111.  283. 

For  an  exhaustive  and  valuable 
review  of  the  English  and  American 
authorities  upon  the  question.  What  is 
essential  to  constitute  an  officer  de  facto  f 
see  the  learned  opinion  (a  Butler,  C.  J., 
delivering  the  judgment  of  the  Supreme 
Court  of  Connecticut,  in  the  State  v. 
Carroll,  with  note  of  Judee  Redfield,  38 
Conn.  449.  It  was  helaf  in  this  case 
where  judges  were  by  the  Constitution 
required  to  be  elected  by  the  General 
Ai^mbly,  and  a  judge  of  a  city  court 
was  so  elected,  and  where  it  was  further 
provided  by  law  that  in  case  of  his  ab- 
sence or  sickness  a  justice  of  the  peace 
should  temporarily  nold  the  city  court, 
that  the  judgments  of  such  justice  were 
not  void;  that  he  was  an  officer  de  facto 
if  not  de  jure,  and  that  he  was  a  de 
facto  officer  even  if  the  law  authorizing 
him  to  act  was  unconstitutional.  The 
court  distinctly  decided  that  the  acts 
of  an  officer  appointed  [to  a  de  jure 
office]  pursuant  to  an  unconstitutional 
law,  and  before  its  imconstitutionality 
has  been  adjudged,  are  valid  as  respects 
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either  disclaim  or  justify.  If  he  disclaims,  the  State  is  at  once  en- 
titled to  judgment.  If  he  justifies,  he  must  set  out  his  title  specifi- 
cally. It  is  not  enough  to  allege  generally  that  he  was  duly  elected 
or  appointed  to  the  office.  He  must  plead  facts,  showing  on  the  face 
of  the  plea  that  he  has  a  valid  title  to  the  office.  The  State  is  not 
bound  to  show  anything.  Therefore  it  is  no  answer  to  the  informa- 
tion that  the  relator  is  not  entitled  to  the  office.  The  defendant 
is  called  upon  to  show  by  what  warrant  he  exercises  the  f imctions  of 
the  office;  he  must  exhibit  good  authority,  or  the  State  is  entitled 
to  a  judgment  of  ouster.^ 

§  1556.  (894).  In  Oases  where  the  Monidpal  Oorporation  does  not 
legally  exist;  Bex  ▼.  Saunders.  —  In  England  it  was  held,  in  Rex 
r.  Saunders  (in  which  an  information  in  the  nature  of  a  quo  warranto 
was  moved  against  the  defendant,  to  show  by  what  authority  he 
claimed  to  be  an  alderman  of  Taunton),  where  the  relator  showed 
that  the  corporation  was  dissolved  and  extinct,  and  that  no  corpo- 
rate body  in  fact  existed,  or  claimed  to  exist,  at  the  time  of  the  ap- 
plication, that  the  information  should  be  refused.^    This  case  was 

the  public  and  third  i^eraoDs.     The  213;  Maasey  v.  People,  201  HL  409; 

opinion  of  Butler.  C.  J.,  is  declared  by  Gorman  v.  People,  78  HI.  App.  385; 

Mr.  Justice  Fida  in  Norton  v,  Shelby  Latham  v.  People,  95  HI.  App.  528 ; 

County.  118  U.  S.  425^  446,  448,  to  be  Garms  v.  People,  108  HI.  App.  631; 

"an  elaborate  and  admirable  statement  State  v.  Powle&  136  Mo.  376;  State  v. 

of  the  law,  on  the  validity  of  the  acts  Grimm,  220  Mo.  483;  State  v,  Davis, 

of  de  facto  officers,  however  illegal  the  64  Neb.  499;  Davis  v.  Davis,  57  N.  J. 

mode  of  their  appointment.''    But  ita  L.  203;  State  t;.  Beardsley,  13  Utah, 

doctrine  is,  and  was  meant  to  be,  lim-  502;  Cole  on  Crim.  Inf.  210,  212;  Willc. 

ited  "to  the  imconstitutionality  of  acts  486,  487,  488,  where  the  requisites  of 

appointing  the  officer,''  and  it  does  not  pleas  are  stated;  Angdl  &  Ames  on 

extend  to  unconstitutional  "acts  creat-  Corp.  S  756;    Stephens'  NiH   Prius^ 

ing  the  office,"  since  there  can  be  no  2431,  2464;  2  Kyd,  399.    It  is  not  suf- 

de  facto  officer  unless  there  is  a  c2e  jure  ficient  for  the  defeaidant  to  aver  that 

offiise.    See  also  State  v,  Douglass,  50  he  is  "duly  elected."  Conmionwealth 

Mo.  593;  approved,  Ralls  County  v.  v.   Gill,  3  Whart.  (Pa.)  228;  Crook  v. 

Douglass,  105  U.  S.  728.    Official  acts  People,  106111.237;  Attorney-General  o. 

of  a  person  disqualified  to  hold  office  Foote,  11  Wis.  14;  State  v,  Gleason,  12 

for  participation  "in  the  rebellion"  are  Fla.  190;  People  o.  TWtcher,  55  N.  Y. 

not  void.    Lockhart  v.  Troy,  48  Ala.  525. 

579.     Whether  officers  de  facto  can        *  Rex  v,  Saunders,  3  East,  119.    In 

enforce  payment  of  salary.    Samis  v.  this  case  the  relator,  in  1802,  stated 

King.  40  Conn.  298;  ante,  chap.  xi.  that  the  defendant  had  been  elected 

§  429,  note.    Index  —  De  facto  Officer;  alderman  in  1788,  and  that  the  corporis 

Office  and  Officer,  tion  was  dissolved  in  1792,  since  which 

^  State  V.   Foster,    130  Ala.    154 ;  no  acts  had  been  attempted  to  be  done 

WestEndv.State,  138  Ala.  295;  Lyons  by  the  corporate  body,  but  that  the 

A  E.  P.  Toll  Road  Co.  v.  People.  29  defendant  nad  made  bis  appearance 

Colo.  434;  People  v.  Owers,  29  Colo,  at  Taunton  at  the  last  election  tor  mem- 

535;  People  r.  Stratton,  33  Colo.  464;  bers  of   Parliament,  and   had    there 

State  V,  Chatfield,  71  Conn.  104:  State  claimed,  as  alderman,  to  be  returning 

V.  Lashar,  71  Conn.  540;  States.  Hatch,  officer,  and  had  received  votes  as  such, 

82  Conn.  122;  Clark  v.  People,  15  111.  and  had  executed  a  separate  return. 
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referred  to  in  South  Carolina^  and  the  opinion  expressed  that  9110 
warranto  would  not  lie  against  one  claiming  office  under  a  private 
corporation  which  has  no  legal  existence.^  In  New  York,  however, 
under  the  legislation  in  that  State,  it  is  expressly  decided  that  the 
quMtUm  whether  a  munvApal  or  public  corporation  has  been  legally 
created  or  erected  may  be  tested  in  an  action  or  proceeding  in  the 
nature  of  quo  warranto  brought  against  any  one  exercising  an  office 
in  such  corporation.' 

Lord  EUenboraugh,  C.  J.,  deliveriiiff  should  ezerdae  the  duties  of  an  office 
the  judgment  of  the  court,  observed  which  had  no  existence.  "But,"  says 
that  "the  corporation  bong  stated  to  Daoies,  J.,  "we  think  the  objection  too 
be  actually  dissolved,  and  no  oorpo-  teohnicd.  The  object  of  tne  framers 
rate  body,  claiming  to  be  such,  in  exist-  of  the  code,  in  the  provisions  in  refer- 
ence, the  act  of  t£as  individual  person  ence  to^  these  actions,  manifestly  was 
was  a  mere  nullity,  and  of  no  more  to  provide  a  speedy  and  effective  mode 
effect  than  if  a  mere  stranger  had  come  of  determining  the  claims  of  persons 
into  the  town  and  claimed  to  be  an  to  exercise  the  duties  of  any  office  within 
alderman  and  returning  officer.  Here  this  State,  and  this  necessarily  involves 
are  no  dvil  rights  in  controversjr,  which  the  determination  of  the  existence  of 
would  warrant  the  court  to  mterfere  the  particular  office."  See  also,  where 
bv  their  own  authority;  but  what  he  same  view  was  taken,  People  v.  Draper, 
claimed  was  a  mere  nullity.  There  15N.Y.  532,  an  action  of  like  character, 
was  no  such  office  in  existence^  and  to  test  right  of  the  defendants  to  the 
therefore  no  ground  for  our  mter-  office  of  police  commissioneiB  under  the 
feience";  and  the  rule  was  refused.  Metropolitan  Police  District  Act.    And 

^  State  V.  Lehre,  7  Rich.  L.  234,  see  note  in  People  v.  Richardson,  4 
324;  per  Olover,  J.,  who  said:  "It  was  Cow.  (N.  Y.)  100  etseq,;  State  0.  Car- 
contended,  in  argument,  that  there  bindale  Indep.Sch.  Dist.,29  Iowa,264; 
was  no  corporation,  and  that  the  eleo-  People9.Albertson,55N.  Y.  50;  People 
tion  [for  bank  directors  and  preddent]  v.  Clute,  52  N.  Y.  576:  State  v,  Uridil, 
is  therefore  void.  If  no  corporation  37  Neb.  371.  The  New  York  rule, 
exist  it  would  be  nugatory  and  fruitless  stated  in  the  text,  is  adopted  and  fol- 
to  proceed  any  further  in  the  quo  toar-  lowed  in  Minnesota,  where  the  pro* 
rantOf  and  call  in  question  a  harmless  vision  of  the  statute  in  respect  to  quo 
and  pretended  claim,  where  no  civil  warranto  is  taken  from  the  New  York 
right  is  in  controversv.  If  there  was  code,  and  is  considered  by  Berryj  J.,^ 
no  such  corporation,  there  was  no  such  to  enlarge  the  common-law  scope  of 
officer  juid  it  would  be,  as  was  said  by  the-  proceeding.  State  v.  Parker,  25 
Lord  EUenborough,  in  Rex  v.  Saunders  Minn.  215;  see  State  v.  Brown,  31  N.  J. 
(3  East,  119),  as  if  a  stranger  had  come  L.  355.  356;  People  v,  Maynard,  15 
into  town  and  claimed  to  be  president  Mich.  463;  People  v,  Bennett,  29  Mich. 
or  director."  451.    The  legality  of  an  incorporation 

'  People  V.  Carpenter,  24  N.  Y.  86.  under  the  Genend  VUk^  Act  must. 
This  action  was  in  Uie  nature  of  quo  it  seems,  be  tested,  not  in  equity,  but 
warranto  in  the  name  of  the  people,  by  quo  warranto.  People  v,  Clark,  70 
and  was  brought  to  test  the  right  of  the  N.  Y.  518. 

defendant  to  exercise  the  duties  and  In  Maeeachueetta  it  was  held  that 
powers  of  supervisor  of  the  town  of  where  a  new  coimt^r  had  been  created 
Af ton,  and  the  case  turned  upon  the  by  an  act  of  the  legislature  which  con- 
sole point  whether  liiat  town  had  been  tained  a  provision  that  it  should  not 
legally  created.  It  was  contended  in  take  effect  until  a  future  day  mentioned, 
argument  that  thie  form  of  action  was  an  appointment  by  the  governor  to  an 
not  the  appropriate  remedy  to  bring  office  for  such  county  before  the  act 
up  that  pomt  for  decision.  Defendant's  took  effect  was  void,  and  that  an  in- 
argument  was,  that  if  there  was,  as  the.  formation  in  the  nature  of  a  quo  war* 
pl^tiffs  allege,  no  such  town  as  Af  ton,  ranto  would  lie  to  remove  the  appointee, 
then  it  was  impossible  that  defendant  Commonwealth  v.  Fowler,   10  Mass. 
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In  Missouri  it  is  admitted,  in  the  opinion  of  the  judge  who  de- 
livered the  judgment  of  the  court,  that  in  a  proceeding  in  the  nature 
of  quo  warranto  against  the  trustees  of  a  town,  to  oust  them  from 
exercising  the  powers  of  such  trustees  on  the  ground  that  the  town 
was  not  legally  incorporated,  the  question  of  the  existence  or  non- 
existence of  the  supposed  town  corporation  may  be  put  in  issue; 
and  it  is  furthermore  admitted  that,  if  in  such  case  there  is  no  cor- 
poration either  de  facto  or  de  jure,  the  relator  would  be  entitled  to 
judgment;  but  it  was  held  that  where  the  town  corporation  is  actu- 
ally in  existence  under  the  order  of  a  court,  regular  on  its  face,  estab- 
lishing it,  the  question  whether  such  order  was  procured  by  fraud, 
or  was  void  because  the  petition  for  the  incorporation  was  not  signed 
by  the  requisite  number  of  taxable  inhabitants,  cannot  be  inquired 
into  and  determined  in  a  proceeding  against  the  trustees,  but  only, 
it  is  to  be  inferred,  in  a  direct  proceeding  against  the  corporation 
itself.i 

cutinK  attorney  of  the  county.    State 


290;  8.  c.  11  Mass.  339.  In  People  v. 
Maynaid,  15  Mich.  463,  which  was  a 
quo  warranto  against  a  person  acting  as 
county  treasurer,  the  result  depended 
upon  the  constitutionality  of  a  statute 
creating  a  new  county,  and  the  statute 
was  held  to  be  unconstitutional.  Qxio 
tDarranto  is  the  proper  remedy  to 
test  the  validity  of  the  incorporation 
of  a  municipality;  People  v,  Stratton, 
33  Colo.  464,  citing  text;  People  v. 
Spring  Valley,  129  fll.  169;  People  v. 
Anderson,  239  HI.  266;  State  v.  Alex- 
ander, 129  lowa^  538;  or  the  validity 
of  proceedings  for  the  anneication  of 
temtory  to  a  city  or  other  municipality. 
State  V.  Birmingham,  160  Ala.  196; 
Ogle  V.  Belleville,  143  HI.  App.  514; 
aff'd  238  lU.  389.  See  also  Osbom  t^. 
People,  103  111.  224;  Evans  v,  Lewis, 
121  lU.  478. 

1  Stete  V.  Weatherly,  45  Mo.  17. 
It  may  be  suggested  in  reference  to  the 
opinion  in  this  case  that,  notwithstand- 
ing what  is  said  on  this  subject  in  the 
opinion,  the  logical  effect  of  tne  decision 
seems  to  be  t^t  the  question  whether 
a  corporation  has  been  legally  created 
or  not  cannot  be  tried  in  proceedings 
against  persons  assuming  to  act  as  offi- 
cers in  such  a  corporation.  See,  how- 
ever, State  V,  McReynolds,  61  Mo.  203; 
State  V,  Coffee,  59  Mo.  59. 

In  Missouri,  the  validity  of  the  in- 
corporation of  a  town  may  be  attacked 
in  a  proceeding  in  the  nature  of  quo 
warranto,  brou^t  by  the  State  by  its 
Attorney-General,   or   by   the   prose- 


V.  Bellflower,  129  Mo.  App.  138;  citing 
State  V.  Fleming,  158  Mo.  558;  State 
V.  Biich,  186  Mo.  205;  First  Nat.  Bank 
V.  Rockefeller,  195  Mo.  15.  The  valid- 
ity of  the  incorporation  of  a  dndnage 
district  can  only  be  determined  in 
quo  warranto.  State  v,  \^^lson,  216 
Mo.  215.  In  quo  warranto  to  deter- 
mine the  validity  of  the  incorporation 
of  a  municipality  the  usurping  officers 
exercising  municipal  powers  are  Uie 
proper  parties  defendant.  State  v. 
Coffee,  59  Mo.  59;  State  v.  McRey- 
nolds, 61  Mo.  203;  State  v.  Fleming, 
147  Mo.  1;  State  v.  Fleming,  158  Mo. 
558;  State  v.  McClain,  187  Mo.  409: 
State  V.  Louisiana,  B.  G.  &  A.  Gravel 
Road  Co.,  116  Mo.  App.  175;  State 
V.  Small,  131  Mo.  App.  470.  See  also 
State  V.  Huff,  105  Mo.  App.  354. 

The  London  Law  Times,  vol.  liv. 
p.  228,  referring  to  §  1556  of  the  text, 
somewhat  inaccurately  remarks:  "A 
curious  example  of  the  different  views 
which  have  oeen  taken  in  tlie  two 
countries  is  afforded  by  quo  warranto 
informations  in  cases  where  no  cor- 
poration exists.  It  has  been  held  in 
England  in  Rex  v.  Saunders,  3  East, 
119,  and  more  recently  in  Lloyd  v. 
Queen,  6  L.  T.  Rep.  n.  b.  610,  that  an 
information  may^  go  where  there  is  no 
corporation  in  existence.  Rex  v.  Saun- 
ders was  referred  to  in  a  case  in  South 
Carolina,  and  the  opinion  was  expressed 
that  quo  warranto  would  not  lie  a^dnst 
one  claiming  office  under  a  private 
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§  1557  (895).  Usurpation  of  FranchiBos;  Difltinction.  —  It  is  held 
in  England  that  if  the  information  be  for  usurping  a  franchise  by 
a  corporation,  it  should  be  against  the  corporation;  but  if  for  usurp- 
ing the  franchise  to  be  a  corporation,  it  should  be  against  the  par- 
turular  persons  guilty  of  the  usurpation.^  In  the  United  States  the 
courts  have  generally,  although  not  uniformly,  adopted  the  same 
rule.^  In  Ohio,  under  the  statutes  of  the  State,  the  proceeding  to 
question  the  franchise  of  being  a  private  corporation  must  be 
against  the  individuals  who  usmp  the  franchise;  and  information 
in  the  nature  of  quo  warranto  will  not  lie  against  a  de  facto  corpora- 
tion, in  its  assumed  corporate  name,  to  compel  it  to  show  by  what 
title  it  exercises  the  franchise  to  be  a  corporation.  The  court  ad- 
mitted, however,  that  in  such  cases  municipal  corporations  might 
be  an  exception;  but  the  point  was  not  decided.' 


corporation  which  has  no  legal  exist- 
ence. But  in  New  York  the  English 
doctrine  was  accepted,  it  being  expressly 
decided  (People  v.  Carpenter,  24  N.  Y. 
86)  that  the  question  wnether  a  munici- 
pal or  pubhc  corporation  has  been 
legpallv  created  or  erected  may  be 
tcited  by  an  action  or  proceeding  in 
the  nature  of  quo  toarrarUo  brought 
against  any  one  exercising  an  office 
in  such  corporation/'  Legal  existence 
of  a  corporation  must,  in  Illinois,  be 
tested  by  quo  warranto.  Renwick  v. 
Hall,  84  nf.  162.  In  Connecticut,  an 
information  in  the  nature  of  a  quo 
ioarranto  will  not  lie  to  try  the  right  to 
an  office  that  is  not  a  legally  authorized 
public  office.  State  v.  North,  42  Conn. 
79;  see  Norton  v.  Shelby  County,  118 
U.  S.  425,  445-448,  noticed  supra. 
In  Pennsylvaniaf  it  has  been  neld 
that  the  validity  of  a  charter  granted 
a  corporation  cannot  be  inquii^  into 
on  quo  ioarranto  proceedings  to  deter- 
mine the  right  of  the  parties  to  the 
office  of  trustee  thereof.  Conunon- 
wealth  V.  Yetter,  190  Pa.  St.  488. 

1  Rex  V.  Cusack,  2  Roll.  R.  113,  115; 
People  V.  Richardson,  4  Cow.  (N.  Y.) 
100,  109,  note.  See  Mr.  WiUcock^s 
observations,  Willc.  500,  pi.  488. 

An  information  in  the  nature  of  quo 
warranto  will  not  lie  against  an  allied 
township  whose  organization  is  invalid 
on  the  face  of  the  record;  it  wiU  lie, 
however,  against  the  several  town  offi- 
cers for  usurping  franchises.  ScrafiFord 
V.  Gladwin  Coimty,  41  Mich.  647. 

*  People  V.  Stratton,  33  Colo.  464; 
People  V.  Peoria,  166  111.  517,  citing 


text:  State  v.  Coffee,  59  Mo.  59;  State 
V.  McReynolds.  61  Mo.  203;  State  v, 
Fleming,  147  Mo.  1;  State  v.  Fleming, 
158  Mo.  558;  State  v.  McClaln,  187 
Mo.  409;  State  t;.  Louisiana,  B.  G.  & 
A.  Gravel  Road  Co.,  116  Mo.  App.  175; 
State  V.  Small,  131  Mo.  App.  470:  State 
V.  lincohi  Street  R.  Co.,  80  Neb.  333. 
Where  a  viUaKe  has  been  disin- 
corporated by  the  vote  of  the  people, 
pursuant  to  statute,  an  elector  whose 
property  is  being  assessed  for  village 
purposes  may  maintain'  quo  warranto 
against  the  persons  assuming  to  act  as 
trustees  of  the  village  after  disincor- 
poration.  State  v.  Greer,  86  Neb.  88; 
124  N.  W.  Rep.  905.  In  Kansas,  quo 
warranto  by  the  State,  to  test  the 
validity  of  a  corporate  organization, 
will  lie  either  against  the  persons  who 
imdertake  to  officially  exercise  its 
powers  and  franchises,  or  against  the 
organization  itself  by  the  name  it  as- 
sumes. Gardners.  State,  77  Kan.  742; 
citing  State  v.  Ford  County,  12  Kan. 
441;  and  State  t;.  Inner  Belt  R.  Co., 
74  Kan.  413. 

'  State  V.  Cincinnati  Gas  &  C.  Co., 
18  Ohio  St.  262;  Commonwealth  v. 
Central  Pass.  R.,  52  Pa.  St.  506.  ScoU, 
J.,  in  the  first  case  says  this  question 
was  left  open  in  London's  Case,  8  How. 
St.  T.  1340,  and  it  seems  to  have  been 
decided  otherwise  in  Rex  v.  Chester^ 
cited  2  T.  R.  565,  but  that  in  this 
country  the  weight  of  authority  is 
otherwise.  People  v.  Saratoga  &  R.  R. 
R.  Co.,  15  Wend.  (N.  Y.)  114;  People 
V.  Richardson,  4  Cow.  (N.  Y.)  100, 109, 
note;  Angell  &  Ames,  §  756.   And  he 
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§  1558  (896).  No  Forfeiture  of  Municipal  Charter  or  FranchiBes.  — 
In  no  instance  known  to  the  author  have  the  courts  of  this  country 
declared  forfeHed  the  charier  or  franchisee  of  a  municipal  corporation 
for  the  acts  or  misconduct  of  its  agents  or  officers.  That  this  was 
done  by  the  English  courts  prior  to  the  revolution  of  1688  is  well 
known.  The  case  of  the  city  of  London  is  the  most  conspicuous 
historical  example.  It  is  believed  by  the  author  that  such  a  remedy 
b  not  applicable  to  our  corporations,  created,  as  they  are,  by  statute, 
for  the  benefit  not  of  the  officers  or  a  few  persons,  but  of  the  whole 
body  of  the  inhabitants  residing  therein,  and  the  public.  If  the 
officers  usurp  rights  which  belong  to  the  State,  the  law,  by  quo 
warranto,  by  injunction,  by  action,  by  declaring  their  acts  void,  and 
in  other  ways,  can  correct  the  usurpation,  and  should  do  it,  with- 
out forfeiting  the  rights  and  franchises  of  the  citizens,  who  are 
blameless.^ 

§  1559  (  897).  Agalnat  Municipal  Ooiporations  for  ficeesB  gf  Power. 
—  We  have  elsewhere  treated  of  the  mode  in  which  illegal  or  unau- 
thorized corporate  acts  may  be  prevented,  and  the  remedies  afforded 
by  the  law  in  respect  thereto;  *  but  it  may  be  here  observed  that  an 
information  in  the  nature  of  a  quo  warranto  has  in  some  cases  been 
resorted  to  as  a  remedy  for  the  illegal  usurpation,  by  a  municipal  cor- 
poration, of  the  powers  not  granted  to  it  by  its  charter  or  the  law.' 
Thus,  in  South  Carolina  it  has  been  adjudged  that  the  right  of  a 
municipal  corporation  to  exercise  public  powers  —  as,  for  example, 
its  right  imder  its  charter  to  tax  certain  descriptions  of  property  — 
may  be  determined  on  an  information  in  the  nature  of  a  quo  warranto^ 

admits   that    mumcipal    corporations  held  to  have  foifdted  its  diarter  for 

ma^  be  an  exception,  because  the  in-  non-user  or  other  cause;  it  retains  its 

habitants  of  the  place  may  be  so  nu-  corporate  character  untU  it  is  repealed 

merous  that  it  would  be  impossible  to  or  the  forfeiture  declared  by  direct  ivt- 

proceed  against  them  in<tividually.  dicial  proceeding.    Harris  v,  Nesbit,  24 

Judgment  in  quo  vxarranto  against  a  Ala.  398  (ferry  controversy).  Under  the 

municipal    corporation    and    officers  code  of  Alabama,  an  information  in  the 

therein  acting  under  a  charter  which  nature  of  a  quo  warranto  will  not  lie  to 

had  not  legally  been  accepted  by  reason  vacate  the  charter  of  a  municipal  oor- 

of  fraudulent  voting.    State  v.  Brad-  poration  on  account  of  the  passage  <rf 

ford,  32  Vt.  50.   Acceptance  of  charter,  unauthorized  ordinances  by  the  council. 

AnU,  §  60.  State  v.  Cahaba,  30  Ala.  66.    Perfoim- 

^  See,  on  this  subject,  Common-  anoe  of  omitted  duty  cannot  be  en- 
wealth  V.  Pittsburgh,  14  Pa.  St.  177;  forced  by  quo  warranto,  as  judgment 
State  V,  Mansfield,  09  Mo.  App.  146;  of  forfeitiure  would  be  inapplicable, 
ante,  chap,  ix.,  on  the  Dissolution  of  Mu-  Attom^-General  v,  Salem,  108  Mass. 
nicipal  Corporations,  §§  330-333;  City  138.  Explained,  Attomey-CSeneaal  «. 
of  London's  Case,  ante,  chap.  i.  $  10.  Boston,  123  Mass.  460. 
A  municipal  corporation  cannot,  in  any  '  Post,  chaps,  xzxi,  zxrii. 
collateral  proceeding,  be  declared  or       *  People  v,  Peoria,  166  BL  517. 
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filed  by  the  Attomey-Greneral  against  the  corporation.^  Such  use 
of  the  remedy  is  very  rare.  But  in  Massachusetts  it  is  held  that  an 
information  in  the  nature  of  a  quo  toarranto  will  not  lie  against  a 
municipal  corporation  to  enforce  the  performance  of  a  corporate  dviy 
neglected  by  the  corporation.  The  court  distinguish  between  such 
neglect  and  the  usurpation  of  a  franchise  not  granted,  and  remark 
that  they  '^  do  not  feel  called  upon  to  consider  whether  under  our 
political  system  this  remedy  can,  under  any  circumstances,  be  main- 
tained against  a  municipal  corporation.''  * 

§  1560  (898).  Same  Snbjeet;  Moat  be  Institated  by  Attomay-aen- 
•raL  —  The  right  to  be  a  municipal  corporation  is  a  franchise  which 
the  State  may  withhold  or  grant  at  its  pleasure.  The  right  to  file  an 
information  in  the  nature  of  a  quo  warranio,  or  to  institute  a  civil 
action  or  proceeding  to  arrest  a  usurpation  of  such  a  franchise,  does 
not  belong  to  the  individual  citizen;  the  right  to  institute  such  pro- 
ceedings against  an  existing  de  facto  municipal  corporation  is  in  the 

*  State  V,  Charleston,  1  Mill  Const.  Simple  error  of  judgment  on  the  part 
R.  (S.  Car.)  36;  Bullers  Nisi  PriuSf  of  oflScers  of  municiijal  corporations  as 
212.  See  in  /ou».  State  v.  Lyons,  31  to  the  extent  of  their  powers  will  not 
Iowa,  432.  where  the  nature  of  the  rem-  authorize  the  court,  on  quo  warranto,  to 
edy  was  discussed,  and  it  was  held  that  declare  a  forfeiture  of  their  oflSoes.  State 
proceedings  in  quo  uxsrranto  will  not  be  o.  Cahaba,  30  Ala.  66. 
entertained  for  the  purpose  of  annul-  '  Attorney-General  v.  Salem,  103 
ling  a  city  ordinance  passed  in  the  irreg-  Mass.  138,  per  MorUm,  J.  This  case  is 
ular  and  imnroper  exercise  of  a  power  commented  on  and  explained  and  in 
conferred  by  law.  In  lUinois  it  has  been  some  respects  limited  by  Uie  more  re- 
held  that  the  constitutionality  of  an  cent  case  of  the  Attorney-General  v. 
act  extending  the  corporate  boundaries  Boston.  123  Mass.  460,  referred  to  in- 
cannot  be  tned  in  quo  uxxrrantOf  ques-  fra,  {  1585. 

tioning  the  right  of  the  city  officers  Quo  warranto  will  lie  to  ou6t  a  city 
to  act  within  the  extended  boundary,  from  the  unauthorized  exercise  of  the 
People  V,  Whitoomb,  55  HI.  172.  An  power  of  indirectly  levying  and  coUect- 
ordinance  cannot  be  declared  void  nor  %ng  license  taxes  on  Uquor  dealers  within 
can  the  corporation's  power  to  pass  it  the  city,  and  also  licensing  the  keeping 
be  tested  in  a  quo  warranto  proceeding,  of  gambling  houses.  State  v,  Coney- 
State  V,  Nebraska  Telephone  Co.,  127  vill^  78  Kan.  599.  It  lies  against  a 
Iowa,  194;  State  v,  Newark,  57  Ohio  municipality  which  exercises  without 
St.  430.  right   the   franchise    or   privilege    of 

Quo  warranto  will  not  lie  against  a  operating  a  dispensary  for  the  sale  of 
corporation  for  taking  land  without  liquors,  Uniontown  v.  State,  145  Ala. 
mafdng  compensation  as  required  by  471.  In /Uinois,  the  validity  of  a  dram- 
law :  trespass  is  the  remedy.  People  v,  shop  license  is  properly  challenged  by 
ICllsdale  &  C.  T.  Co.,  2  Johns.  (N.  Y.)  auo  warranto  proceedings.  People  v. 
190.  This  remedy  is  not  appropriate  to  Heidelberg  Ga^en  Co.,  233  111.  290^ 
test  the  legal  ri^t  of  a  gas  company  aff'g  124  SI.  App.  331.  But  in  Ver- 
imder  mumdpal  sanction  to  lay  down  mont  it  is  held  that  a  license  to  seU 
its  pipes  in  a  jptjblic  street.  People  v.  Zt^tior  is  not  a  franchise,  and  its  validity 
Mutiial  Gasl.  Co.,  38  Mich.  154.  As  to  cannot  be  tested  by  quo  warranto. 
remedy,  see  chapter  on  Mandamus,  State  t;.  Gibbs,  82  vt.  526;  74  AtL 
ante.  Rep.  229. 
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State,  and  the  institution  of  the  action  is  a  matter  in  the  discretion 
of  the  Attorney-General.* 

§  1561  (899).  Discretion  to  grant;  How  exercised.  —  Leave  to 
grant  an  information  in  the  nature  of  a  qiw  toarranto  is  within  the 
sound  discretion  of  the  court  or  judge.  Leave  is  not  granted  as  a 
mere  matter  of  right;  on  the  other  hand,  the  court  cannot  arbi- 
trarily refuse  it.  It  must  exercise  a  sound  discretion,  in  accordance 
with  the  principles  of  law.* 


»  People  V.  Colorado  E.  R.  Co.,  8 
Colo.  App.  301;  Robinson  v.  Jones.  14 
Fla.  254;  State  t;.  Bryan,  50  Fla.  293; 
Porter  v.  People,  182  HI.  516;  State  v. 
Shuffoni,  77  Kan.  263;  Clark  v.  In- 
terstate Independent  Telephone  Co., 
72  Neb.  883;  Meehan  v.,  Bachelder,  73 
N.  H.  113;  People  v.  McClellan,  107 
N.  Y.  App.  Div.  272;  People  v.  Hins- 
dale, 43  N.  Y.  Misc.  182;  State  v.  Mo- 
Lean  County,  11  N.  Dak.  356;  Ney  v. 
Whiteley.  26  R.  I.  464. 

In  Calif amiOy  the  statutory  action 
for  usurpation  —  in  the  nature  of  quo 
warranto  —  ma^  be  maintained  against 
the  defendant  in  its  assumed  corporate 
name  without  joining  the  trustees. 
People  V.  Riverside,  66  Cal.  288.  In 
Arizona,  the  district  attorney  is,  by 
statute,  required  to  bring  quo  warranto 
against  the  usurper  of  any  franchise 
upon  the  verified  complaint  of  any  per- 
son, and  his  refusal  to  institute  quo 
warranto  proceedings  is  a  violation  of 
his  dutv  when  the  uncontradicted  facts 
show  the  usurpation  of  the  franchise. 
Under  such  circumstances,  he  may  be 
compelled  to  perform  his  duty  bv  manr 
damns,  Du£Seld  v,  Ashurst  (Ariz.), 
100  Pac.  Rep.  820. 

«  People  V.  Waite,  70  ID.  25;  People 
V.  Callaffhan,  83  111.  128;  People  v. 
North  Chicago  R.  Co.,  88  HI.  537; 
People  V.  Anderson,  239  HI.  266; 
People  V.  Hepler,  240  111.  106;  Martens 
V,  People,  85  lU.  App.  66;  People  v. 
Areola  Drainage  Comers,  123  111.  App. 
604:  State  v.  Brown  (Iowa).  123 
N.  W.  Rep.  779;  State  t;.  Bowden,  80 
Kan.  49;  Boucha  v.  Alger  Circuit 
Judge,  159  Mich.  610:  Attomey-(3en- 
eral  v.  Erie  &  K.  R.  Co.,  55  Mich.  15; 
State  v.  DahL  69  Minn.  108:  State  v. 
School  Dist.  No.  108,  85  Minn.  230; 
State  t;.  McDonald,  101  Minn.  349; 
State  V.  McCIain,  187  Mo.  409;  State 
V,  Mansfieldi  99  Mo.  App.  146;  Tillyer 
v.  Mindermann,  70  N.  J.  L.  512;  Clark 


V.  Searing,  70  N.  J.  L.  517:  State  v. 
Nohle,  16  N.  Dak.  168;  Ohio  Turn- 
coke  Co.  V.  Waechter,  25  Ohio  Cir.  Ct. 
K.  605;  Commonwealth  v,  McCarter, 
98  Pa.  607.  See  People  v.  People's 
Gas  &  Coke  Co..  205  lU.  482.  Thissub- 
ject  is  thoroughly  discussed  and  the 
autiiorities  cited  m  State  v.  Kent,  96 
Minn.  255.  In  Washington,  in  certain 
cases  the  mf ormation  is  not  addressed 
to  the  discretion  of  the  court.  Mills  v. 
State,  2  Wash.  St.  566. 

Opposing  affidavits  may  be  taken 
into  consideration  in  determining 
whether  the  writ  should  be  issued. 
Where  a  corporation,  by  the  exercise  of 
powers  not  conferred  by  its  charter, 
does  no  private  injury,  but  commits  an 
offence  against  the  public  alone,  the 
State  may  proceed  or  waive  the  right 
to  do  so,  as  msAT  be  deemed  by  the 
proper  public  officials  most  beneficial 
to  the  public  interest.  If  a  wron^  is 
done  by  the  abuse  of  a  franchise,  it  is  a 
public  wrong,  and  a  proceeding  by  quo 
warranto  must  be  by  the  pubhc  prose- 
cutor or  other  authorized  officer  of  Uie 
State,  who  mav  act  either  on  his  own 
motion  or  at  the  instance  of  a  private 
relator,  but  he  must  act  in  his  official 
capacity,  under  a  sense  of  official  duty, 
and  not  merely  lend  his  name  for  the 
use  of  a  private  party.  The  proceed- 
ing must  DC  official  in  fact,  and  not  in 
form  only.  The  law  has  wisely  placed 
the  control  of  all  matters  that  concern 
the  public  alone  in  the  hands  of  its  offi- 
cers chosen  for  that  purpose;  and  pub- 
lic proceedings  ought  not  to  be  used 
for  the  promotion  of  private  ends.  The 
court  in  the  exercise  of  its  discretion 
should  take  into  consideration  the  dr- 
cumstanoes  showing  the  character  of 
the  proceeding;  and  if  satisfied  that 
the  purpose  is  merely  to  allow  a  private 
party  to  institute  proceedings  in  a  mat- 
ter concerning  the  public  alone,  its  duty 
is  to  refuse  to  allow  the  information 


Digitized  by  V:rOOQlC 


§1562 


QUO   WABBAKTO:  DI8CBETI0N  TO   GRANT 


2741 


§  1562  (900).  Same  Subjaet.  Accordingly,  in  proceedings  in 
the  nature  of  quo  warranto^  even  the  rule  to  show  cause  will  not  be 
granted  in  all  cases,  though  the  incumbent  be  ineligible  and  the  re- 
lator have  sufficient  interest  to  prosecute;  the  court  will  look  at 
the  relator's  motive  and  the  public  good  in  the  exercise  of  the  dis- 
cretion confided  to  it.^    On  this  ground,  a  rule  was  refused  against 


to  be  filed.  People  v.  North  Chicago 
Ry.  Co.,  88  111.  637,  per  Scholfidd,!.; 
Dorsey  v.  Aiuley,  72  Ga.  460;  see 
supra,  i  1552,  note;  infra,  §§  1562, 
note,   1563. 

^  People  9.  Campbell,  138  Cal.  11; 
People  V.  Waite,  70  111.  25,  applying  the 
doctrine  of  the  text:  People  v.  Mineral 
Maish  Drainage  Diet.,  193  lU.  428; 
State  0.  Moriarity,  82  Minn.  68;  Miller 
».  Seymour,  67  N.  J.  L.  482;  State  v. 
T^lor,50hioSt.  120;  Commonwealth 
0.  Jones,  12  Pa.  St.  365;  Commonwealth 
V.  Cluley,  56  Pa.  St.  270;  Deaver  v. 
State,  27  Tex.  Civ.  App.  453;  Watldns 
V.  Venable,  09  Va.  440;  Rex  v.  Parry, 
6  Ad.  &  El.  810,  2  N.  &  P.  414;  Rex 
V,  Brown,  3  T.  R.  574,  note;  Rex  v. 
SargentL  5  T.  R.  466;  Rex  v.  Ward- 
roper,  4  Burr.  1964;  Rex  p.  Dawes, 
4  Burr.  2022. 

Who  may  he  a  relator ,  and  what  will 
constitute  a  sufficient  interest  to  give  a 
private  relator  the  writ  in  the  case  of 
public  right,  or  to  test  the  right  to  a 
public  or  municipal  office.  Common- 
wealth V.  Cluley,  56  Pa.  St.  270,  and 
cases  cited.  As  to  right  of  defeated  oon^ 
didaie  to  bring  quo  toarranto  against  the 
successful  candidate.  Commonwealth 
9.  Jones,  12  Pa.  St.  365;  Common- 
wealth V.  Meeser,  44  Pa.  St.  341;  s.  c. 
Brightiys  Election  Cases,  659,  and 
note,  and  cases  cited.  The  chief  bur- 
gess of  a  borough  has  the  right  to  take 
proceedings  in  the  nature  of  a  quo 
warranto  to  oust  a  councilman  for  being 
interested  in  a  contract  for  furnishing 
materials  to  said  borough.  He  has  a 
sufficient  interest  to  mi^e  lum  a  com- 
petent relator.  Commonwealth  v. 
Shepp,  10  Phila.  (Pa.)  518.  See  also  as 
to  mterest  of  relator,  BrightVs  Elec- 
tion Cases,  146,  289,  664;  Eaton  v. 
State,  7  Blackf.  65;  State  v.  Schnierle, 
6  Rich.  L.  299.  A  citizen  who  claims  a 
seat  in  the  select  council  of  Philadelphia, 
in  place  of  one  who  has  removed  from 
the  ward,  has  suffident  interest  to  en- 
title him  to  a  writ  of  quo  warramio  to 
determine  the  question  of  forfeiture. 
Commonwealth  v.  Bumm,  10  Phila. 
(Pa.)  162.    Private  citizens,  having  no 


special  interest  to  be  affected,  have  not 
the  right  to  ask  for  a  quo  warranto  to 
oust  a  member  of  council.  Common- 
wealth V.  Home,  10  Phila.  (Pa.)  164. 
A  voter  in  a  dty  was  held  to  have  a  suffi- 
cient interest  in  the  due  election  of 
members  of  the  dty  ooundl  to  become 
the  relator  in  quo  warranto  against  per- 
sons exercising  the  duties  of  coundlmen. 
State  V.  Tolan,  33  N.  J.  L.  195;  post, 
§§  1575  et  seq. 

Property  owner  and  taxpayer  in 
village  can  bring  the  action.  State  v. 
Ldscher,  117  Wis.  475.  Any  citizen 
of  a  town  may  bring  quo  warranto 
proceedings  to  test  the  right  to  mu- 
nicipal oflSce.  Whitehurstv.  Jones,  117 
Ga.  603.  Any  dtizen  of  a  munidpality 
has  suffident  interest  to  be  a  relator 
in  a  quo  uxirranto  proceeding  against  an 
officer.  State  v.  Kohnke,  109  La.  838. 
The  owner  of  agricuUural  lands  illegally 
induded  within  the  boundaries  of  a  dty 
or  village,  who  is  not  a  voter  therein, 
may  mamtain  proceedings  by  q[uo 
warranto  to  determine  the  validity  of 
the  incorporation.  State  v.  Dimond, 
44  Neb.  154.  In  Kentucky,  a  dtizen 
or  taxpayer,  who  claims  no  title  to 
anj  of  the  offices,  cannot  maintain  a 
smt  to  oust  members  of  the  dty  coundl 
upon  the  eround  that  they  have  failed 
to  take  the  required  oaths.  King  v. 
Kahne,  27  Ky.  Law  Rep.  1080,  87 
S.  W.  Rep.  807. 

See  also  as  to  relator.  Supra, 
1552;  Rex  v,  Hodge,  2  B.  &  Aid.  344, 
note;  Rex  o.  Parry,  6  A.  &  E.  810; 
Queen  v.  Quayle.  11  A.  &  E.  508;  Rex 
V.  Ogden,  10  B.  &  C.  210;  Rex  v.  Map- 
ten,  4  Burr.  2120;  Rex  v.  Trevenen,  2 

B.  &  Aid.  479, 482;  Rex  v,  Slythe,  6  B.  <fe 

C.  242;  Regma  v.  Anderson.  2  Q.  B.  740; 
Re^na  v.  Greene,  2  Q.  B.  460.  See 
rule  of  Queen's  Bench  of  November  8, 
1839;  11  A.  &  E.  2[Rawlinson  on  Corp. 
(5th  ed.)  359, 360;  Wmc.476;  Stephens' 
Nisi  Prius,  2433;  anU,  §  507,  note, 
as  to  right  of  freeman  in  borough  to 
call  a  meeting  and  mode  of  enforcing 
the  ric;ht.  A  dvil  action  in  quo  war^ 
ranto  m  the  plaintiff's  private  ri^t 
must  be  brought  in  the  county  in  which 
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the  defendant,  the  acting  mayor,  where  it  appeared  there  was  no 
adverse  claimant  to  the  office.^  So  the  court  refused  to  allow  an 
information  in  the  nature  of  a  quo  toarranto  where  the  election  day 
was  suffered  to  lapse,  and  the  election  was  held  in  good  faith  on  the 
wrong  day.* 

§  1563  (901).  SaiDA  Snbjeet ;  Snlei  to  gnida  Judicial  DUeratbrn.  — 
Accordingly,  where  it  appeared  that  an  election  for  municipal  officers 
was  held  on  the  wrong  day,  but  the  mistake  was  not  discovered  by 
any  one,  either  officers,  candidates,  or  voters;  and  there  was  no  fraud, 
and  the  election  was  participated  in  by  a  large  majority  of  the  voters, 
—  the  court  rrfused  to  aBow  an  informaiion  against  an  alderman  chosen 
at  such  election,  the  refusal  being  strengthened  by  the  conaderation 
that  the  proceeding,  if  successful,  would  leave  Uie  council  without 
a  quorum  for  neaiiy  a  year.  The  rules  which  usually  guide  the  dis- 
cretion of  the  court  in  such  cases  are  thus  stated:  (1)  The  relator 
must  not  be  a  mere  stranger  or  intermeddler;  (2)  He  must  not  have 
concurred  in  the  act  of  which  he  now  complains;  (3)  Unless  there 
is  fraud  or  intentional  violation  of  law,  it  must  appear  that  public 
or  private  interests  will  not  be  seriously  affected  by  the  ouster  of 
the  incumbent.' 

§  1564  (902).  Whara  tliara  can  ba  no  Trial  during  OiBear'a 
Term.  —  InEngland  there  is  a  discretion  in  the  court  to  grant  an 
information  in  the  nature  of  a  qvo  warranto  although  the  case  cannot 
be  tried  until  the  term  of  the  officer  ieatan  end,  satisfactory  reasons 
for  the  delay  being  given;  and  it  has  even  been  granted  though  the 
office  be  determined  at  the  time  the  application  for  the  infonnation 
is  made.^    In  this  country  the  authorities  are  confficting.    In  some 

the  defendant  resides  or  is  summoned.  PrtiM,  2446.  2447.  So  where  the  elec- 
State  V.  Thompson,  34  Ohio  St.  360, 365.  tion  was  held  at  the  wrong  place  when 

^  State  V.  Sdmierle,  5  Rich.  L.  (S.  the  rule  was  applied  for  by  a  defeated 
Car.)  299.  Where  the  town  claims  an  or-  candidate.  People  v.  Waite,  70  HL 
ganization  and  existence  under  i^  quo  25;  High  Extraor.  Rem.  i  646.  Wha« 
warranto  will  lie  against  an  individual  the  Attorney-General  is  the  relator, 
for  usurping  the  office  of  mayor;  and  a  quo  warranlo  may  issue  without  a  rule 
in  that  proceeding  the  question  erf  the  to  show  cause.  As  the  law  officer  of 
corporate  existence  of  the  town  can  be  the  Commonwealth,  he  is  presumed 
tried  and  passed  upon.  State  v.  Mo-  to  be  impartial.  Commonwealth  v. 
Reynolds,  61  Mo.  203.     Ante,  i  1556.     Bank  of  America,  10  Phila.  (Pa.)  156. 

>  State  V.  Tolan,  33  N.  J.  L.  195.  *  States. Tolan, 33 N.  J. L.  195, 198, 
The  requirement  to  give  notice  cf  the  ver  Depve^  J.;  State  v.  Manafidd.  90 
regular  annual  election,  of  which  the  Mo.  App.  141,  citing  text;  Peom  v. 
time  is  fixed  by  charter,  is  directory.  Hanker,  197  111.  409;  State  v.  iBoff. 
People  V,  Hartwell,  12  Mich.  508;  88  Tex  297  Pomeroy  v.  Kelton*  78 
People  t;.  Witherell,  14  Mich.  48;  ante,  Vt.  250 
§§  374,  409,  413,  1496;  Stephens'  Nin       «  Rex  v.  ^Tilllame,  1  W.  Blaok.  03, 
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of  the  States  it  has  been  hdd  that  an  information  will  not  be  granted 
when  it  is  not  possible  to  enter  a  judgment  before  the  term  of  the 
officer  proceeded  against  expires.  In  other  cases  it  has  been  ad- 
judged, and  we  think  correctly,  that  quo  rvarranto  may  be  properly 
brought  during  the  official  term  of  the  officer,  and  if  so  brought,  that 
it  may  be  tried,  and  the  proper  judgment  entered  afterwards/  In 
North  Carolina  the  doctrine  of  the  English  courts  above  mentioned 
has  been  followed,  and  it  has  not  been  considered  absolutely  neces- 
sary that  the  information  should  be  applied  for  while  the  d^endant 
is  continuing  to  hold  the  office.  The  cases  on  this  subject  are  re- 
ferred to  in  the  note.^ 

§  1565  (903).  User  by  Dttendaat  nacassuy.  —  Under  the 
statute  of  9  Anne,  chap.  zx.  sec.  4,  re-enacted  in  many  of  the  States 
literally  or  in  substance,  it  is  settled,  that  there  must  be  some  oof  of 


95;  Rez  v.  New  Radnor,  2  Ld.  Eenyon's 
N.  498;  Rex  v.  Harris,  6  Ad.  &  El.  475 
(33  Eng.  C.  L.  117);  Rex  v.  Powell, 
Sayer,  239;  Rex  t;.  Warlow,  2  M.  &  S. 
76;  Rex  v.  Payne.  2  Chitty,  366,  367; 
AngeU  &  Ames,  S  744.  Present  state 
of  legislation  and  adjudications  in 
England  on  the  effect  of  delay  in  com- 
mencing proceedings.  RawUnson  on 
Corp.  (5th  ed.)  357;  Stephens'  Nisi 
PKus.  2432.  InRednav.Blizard,L.  R. 
2  Q.  B.  634,  it  is  h^  that  although  the 
oflScer  had  disclaimed,  the  relator  was 
entitled  to  judgment  of  ouster. 

^  Commonwealth  v.  Swasey,  133 
Mass.  538;  Dean  v.  State.  56  Neb.  301; 
Albright  v.  Territory,  13  N.  Mex.  64. 

>  ''The  resignation  of  the  incum- 
bent, or  even  the  termination  of  his 
office,  will  not  prevent  the  information 
beins  prosecuted  to  a  final  judgment^ 
U  t&e  proceedings  were  commenced 
prior  to  the  resignation  or  the  expira- 
tion of  the  term."  Per  Wagner,  C.  J. 
Hunter  v.  Chandler,  45  Mo.  452;  s.  p. 
Commonwealth  v.  Smith,  45  Pa.  St. 
59;  People  v,  HartweU.  12  Mich.  508. 
But  in  Georgia  it  is  held  that  the  title 
to  an  office  will  not  be  tried  on  qiu> 
warranto,  when  at  the  time  of  trial  the 
term  of  office  is  expired  and  no  judg- 
ment of  ouster  can  be  rendered.  Mor- 
ris V,  Underwood^  19  Ga.  559.  In 
MaMOchtuetts  an  mformation  was  re- 
fused, for  reasons  partly  peculiar, 
where  the  office  was  annual,  and  there 
could  be  no  determination  during  the 
year.  Commonwealth  v.  Atheam,  3 
Mass.  285;  Howard  v.  Gage,  6  Mass. 


462.  See  also  People  p.  Sweedng,  2 
Johns.  (N.  Y.)  184;  State  v,  Jacobs,  17 
Ohio,  143.  Compare  People  v.  Loomisu 
8  Wend.  (N.  Y.)  396.  It  has  been  held 
in  Iowa,  that  a  jud^ent  of  ouster  will 
not  be  entered  agamst  an  officer  after 
his  term  has  ex^red  where  no  rights 
of  third  parties  are  involved.  State  v. 
Powell,  101  Iowa,  382.  In  Kansaa. 
where  plaintiff's  term  had  expired 
before  the  hearing  of  his  proceeding 
to  determine  title  to  office,  the  case 
was  dismissed.  Huid  v.  Beck  (Kan.), 
45  Pac.  Rep.  92.  Georgia,  similarly, 
Holmes  v.  SUces,  113  Ga.  580. 

Following  the  decisions  in  England, 
it  has  been  held  that  an  information 
in  the  nature  of  a  quo  warranto  may.  in 
certain  cases,  be  filed  against  puolio 
officers  after  the  expiration  oi  their 
office,  or  against  special  commissioners 
after  they  have  acted.  Burton  v.  Pat- 
ton,  2  Jones  (N.  Car.)  Law,  124.  In 
King  t;.  Williams,  1  W.  Black.  93,  there 
was  a  judgment  of  ouster,  althou^  the 
usurpation  (for  unlawfully  holdmg  a 
court  in  the  corporation  of  iJenbigh)  was 
not  continued  to  the  trial,  Lord  JIf  an«- 
field  observing,  '^  Judgment  of  ouster 
must  be  given,  lest  the  defendant  re- 
peat the  act."   /&.95. 

Effect  cf  acquieecence  and  lapse  cf 
time  an  the  remedy  by  quo  warranto. 
People  V.  Oakland  Co.  Bank,  1  Doug. 
(Mich.)  282,  285;  People  v.  Bank  of 
Pontiac,  12  Mich.  527;  State  v.  Paw- 
tuxet  Tump.  Co.,  8  R.  I.  521;  State  v. 
Cmdnnati  Gas  &  C.  Co.,  18  Ohio  &U 
262;  Angell  &  Ames,  Corp.  {  743. 
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usurpation  —  a  user  or  possession  of  the  office  of  franchise  —  to 
authorize  an  information  in  the  nature  of  a  quo  warranto.  It  is  not 
sufficient  to  allege  merdy  that  the  defendant  claims  to  use  or 
exercise  the  office  or  fnmchise.^ 

§  1566  (904).  Effect  of  Jadcment.  —  The  judgment  of  ouster 
on  quo  warranto^  until  reversed,  conclusively  and  finally  determines 
the  right  as  to  all  persons  whomsoever;  .and  it  may  be  given  in 
evidence  by  the  parties  and  others,  without  being  pleaded,  on  an 
issue  involving  the  rights  upon  which  it  has  passed.* 

§  1567  (905).  Praetlca.  —  It  does  not  belong  to  the  present 
work  to  treat  df  the  practice  in  proceedings  in  informations  in  the 
nature  of  a  quo  warranto.  This  is  regulated  to  a  considerable  extent 
by  the  statutes  of  the  di£Ferent  States,  which  modify  and  render  more 
simple,  speedy,  and  effectual  the  common-law  modes  of  procedure. 
But  the  nature  of  the  remedy,  and  the  principles  which  govern  it, 
remain  substantially  as  at  common  law,  as  amended  by  remedial 
Acts  of  Parliament;  and  the  practice,  as  near  as  practicable,  is  the 
same  as  in  the  King's  Bench,  except  when  altered  by  the  le^slation 
of  the  particular  State.'  It  must  suffice  to  refer  the  reader  to  some 
of  the  sources  of  information  on  this  subject.' 


*  Rex  V.  PoDSonby,  1  Vesey,  1,  lead- 
ing case,  where  defenaants  were  charged 
with  usurping  a  municipal  office,  cited 
and  approved  and  followed  bv  Su- 
preme Court  of  New  York^  in  People 
V.  Thompson,  16  Wend.  (N.  Y.)  655. 
See  also  Koberson  v.  Bayonne,  58  N.  J. 
L.  326;  Attorney-General  v,  Superior 
A  St.  C.  R.  Co.,  93  Ws.  604;  Rex  v. 
Whitwell,  5  T.  R.  86;  Buller's  NiH 
Prius,  211;  Willc.  on  Mun.  Corp.  462, 

fl.  254  et  8eq.;  Angell  &  Ames  Corp. 
744;  Stephens' iNTwt  Prii«,  2457.  The 
statute  of  Anne  conmiences,  "If  any 
person  or  persons  shall  usurp,  or  intrude 
mto,  or  unlawfully  hold  and  execute, 
the  offices  of,"  Ac. 

•  Utica  Ins.  Co.  v.  Scott,  8  Cow. 
(N.  Y.)  708,  709,  721,  per  cdden,  Sen- 
ator, and  authorities  there  digested. 
In  Mi88<mrif  see  Hunter  v.  Chandler, 
45  Mo.  452.  A  former  judgment  on 
an  individual  relation  in  quo  warranto 
by  the  district  attorney  was  held  to  be 
no  bar  to  a  public  proceeding  by  the 
Attorney-General.  State  v.  Cmcinnati 
Gas  &  C.  Co^  18  Ohio  St.  262.  And  a 
decree  of  a  Federal  court  enjoining  a 
party  from  obeying  an  ordinance  &eB 


not  affect  the  right  of  the  State,  not  a 
party  to  that  prooeedins,  to  proceed 
by  quo  warranto  to  test  the  vahdity  of 
the  ordinance.  76.  A  judgment  of 
ouster  in  a  proceeding  on  quo  warranto 
is  not  evidence  a^dnst  one  who  in  no 
way  holds  under  the  defeated  party. 
People  V.  Murray,  73  N.  Y.  535;  Dodge 
V,  People,  113  fll.  491.  See  also  Her- 
man on  Estoppel  Index  thereto,  title 
Quo  Warranto,  Enforcement  of  judg- 
ment in  quo  warranto  by  punishment 
for  contempt.  See  State  v.  Cahill,  131 
Iowa,  286. 

*  Conomonwealth  v.  Jones,  12  Pa. 
St.  365,  where  the  practice  under  the 
act  of  1836  is  stated.  Former  practice 
no  longer  obtains  under  code  of  New 
York.  People  v,  Conover,  6  Abb.  Pir. 
R.220. 

In  New  Jersey,  although  a  town 
may  be  joined  as  a  party  defendant 
in  quo  warranto  to  determine  the  right 
to  the  office  of  mayor,  because  of  the 
unconstitutionality  of  the  statute  under 
which  the  incumbent  was  elected,  the 
town  is  not  a  necessary  party.  State 
V,  Riordan,  75  N.  J.  L.  16. 

«  Willc.  453  el  eeq.;  Angell  A  Ames, 
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chap.xxi.;  3  Black.  Com.  262;  Buller's 
Nisi  Pritu,  210;  Stephen's  Nisi  Priua, 
2429  et  seq.,  2460.  KttU  to  show  cause. 
Ck>ininonw€yth  v.  Jonesj  12  Pa.  St. 
365.  When  dispensed  with.  State  v. 
Gummersail,  24  N.  J.  L.  529. 

Process  upon  filing  information. 
Willc.  264;  Commonwealth  v,  Smead. 
11  Mass.  74;  State  t^.  Gummersall,  24 
N.  J.  L.  529.  Forms  cf  information; 
pleas  and  replication  in  proceedings  in 
quo  warranto.  People  t;.  Bank  of  Niag- 
ara, 6  Cow.  fN.  Y.)  196,  approving 
precedent  used  in  the  celebrated  case 
against  the  city  of  London  (3  Haigr. 
St.  Tr.  645),  and  in  Rex  v,  Amery  (2 
D.  &  E.  T.  R.  515).  For  further  forms, 
see  learned  and  valuable  note  to  the 
People  V.  Richardson,  4  Cow.  (N.  Y.) 
100,  106  et  aeq.,  and  authorities  there 
cited:  People  v.  Van  Slyck,  4  Cow. 
(N.  Y.)  297.  See  also  Eaton  v.  State, 
7  Blaokf.  (Ind.)  65;  Lavalle  v.  People, 
68  lU.  252.  In  a  proceeding  by  quo 
warranto,  an  information  based  on  the 
allegation  that  a  certain  law^  in  point 
of  fact,  will  apply  to  but  a  smgle  city, 
and  is  therefore  ''local"  and  unconstitu- 
tional, must  set  forth  the  facts  in  a 
traversable  form,  showing  this  to  be 
the  fact.  State  v.  Parsons,  40  N.  J.  L. 
1.  An  information  in  the  natiue  of 
quo  warranto  is  a  civil  suit  in  such  a 
sense  that  it  may,  if  other  requisites 
exist,  be  removed  from  the  State  to  the 
Federal  courts  under  the  act  of  March 
3, 1875.  Ames  v.  Kansas,  111  U.  S.  449; 
Foster  v.  Kansas,  112  U.  S.  201. 


Form  of  verdict.  Thompson  ».  People, 
23  Wend.  (N.  Y.)  537,  reversing  s.  c.  21 
Wend.  235. 

Form  of  judgment  of  ouster,  2  Kyd 
on  Corp.  407;  Utica  Ins.  Co.  v,  Scott, 
8  Cow.  (N.  Y.)  708;  Conunonwealth  v. 
Fowler,  10  Mass.  290;  s.  c.  11  Ih,  339, 
where  the  form  of  judsment  is  given. 
See  also  as  to  form  of  jua^ent.  Miner's 
Bank  of  Dubuque  v.  United  States,  5 
How.  (U.  S.)  213.  If  relators  are  success- 
ful, they  are  entitled  to  costs,  and  hence 
are  entitled  to  a  judgment  of  ouster,  sX- 
Uiough  the  term  of  office  in  question 
has  expired.  People  f.  Loomis,  8  Wend. 
(N.  Y.)  396;  People  v.  Clute,  52  N.  Y. 
576.  Contra.  State  v.  Jacobs,  17  Ohio, 
143.  Angell  &  Ames  Corp.  §  745; 
suvra,  i  1564.  In  quo  warranto  to  tiv 
title  to  office,  if  the  defendant  is  ad- 
judged to  have  unlawfully  intruded 
hiniself  into  the  office,  costs  must  be 
awarded  to  the  relator,  even  if  he  fails 
to  establish  his  own  right  to  the  office, 
the  terms  of  the  statute  being  express. 
State  V,  Jenkins,  46  Wis.  616.  Judg- 
ment, under  statute,  of  ouster  against 
the  defendant  without  passing  upon 
the  plaintiff's  right.  Gano  v.  State,  10 
Ohio  St.  237. 

The  refusal  of  the  court  to  allow-  a 
claimant  to  a  public  office  to  file  an  in- 
formation is  a  final  judgm^,  review- 
able on  error,  and  this,  notwithstanding 
the  court  has  a  discretion  in  granting 
or  refusing  leave.  State  v,  Burnett,  2 
Ala.  140;  Ethridge  v,  HiU,  7  Port.  (Ala.) 
47. 
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CHAPTER  XXXI 

REMEDIES  TO   PREVENT,   CORRECT,   AND   REDRESS   UNAT7TH0RIZED 
OR   ILLEGAL   CORPORATE   ACTS 


Section 

Remedy  in  Equit}r;  Equity 
Juiiadiction  exceptional  .   .   .     1570 

Usual  Remedy  is  at  Law,  not  in 
Equity 1671 

Jurisdiction  in  Equity  of  the 
Federal  Courts  over  Munici- 
pal Authorities     1672 

R^edies  for  Corporate  Excess 
of  Power 1673 

Where  Corporation  is  a  Trustee 
of  Property  or  Funds  ....     1674 

Fraudulent  Dispositions  of  Cor- 
porate PropCTty  and  Funds 
and  Abuses  of  Powers  relat- 
ing thereto 1676 

Extent  and  Mode  of  Equitable 
Interference  in  this  Country    1676 

Suit  by  Attorney-General  of  the 
State 1677 

Same  Subject:  Tweed  Frauds  in 
New  York  aty 1678 

When  Taxpayers  and  Property- 
holders  may  have  Injunction    1679 

Same  Subject;  Rationale  of  Doc- 
trine; Author's  View  ....     1580 

Same  Subject;  Judipnent  of  the 
Supreme  Court  of  the  United 
States 1581 

Same  Subject:  State  Court 
Decisions;  Connecticut .   .   .     1682 

Same  Subject;  Maryland  Deci- 
sion     1683 


Same  Subject;    Decisions  else- 
where      

Same  Subject;  New  York  Deci- 


Same   Subject;    General   Doc- 
trine   

General  Conclusions  stated 


SeotioB 

1584 

1585 

1586 
1587 


1590 
1591 


of  Taxpayer  to  enforce 
,tive  Cause  of  Action 
of  aty 1688 

Injunction  in  Municipal  Tax 
Cases;  When  granted;  Plain- 
tiffs     

Same  Subject.  When  Injunc- 
tion granted;   When  not  .   . 

Remedy  by  Certiorari;  At  Com- 
mon Law;  In  this  Country  . 

Scope  of  Certiorari  in  this  Coun- 
try   1692,  1593 

What  may  be  examined  and 
reviewea 1594 

When  Certiorari  does  not  lie  .     1695 

Remedy  by  Prohibition;  When 
Proper  Remedy 1596 

Remedy  by  Indictment;  In 
England 1697 

Same  Subject;   In  this  Countiy    1698 

Neglect  of  Duty  in  Respect  of 
Repair  of  Streets,  &c.     ...     1599 

Repair  of  Bridges;  Omission  of 
Duty 1600 

Concluding  Observations   .   .   .     1601 


This  subject  will  be  considered  in  the  following  order:  — 

1.  Of  the  Remedy  in  Equity  —  sees.  1570-1590. 

2.  Of  the  Remedy  by  Certiorari  —  sees.  1591-1595. 

3.  Of  the  Remedy  by  Prohibition  —  sec.  1596. 

4.  Of  the  Remedy  by  Indictment  —  sees.  1597-1601. 

The  remedy  by  mandamus  and  by  quo  warranto  has  already  been 
considered.  The  remedy  by  private  or  cioU  action  is  treated  in  the 
next  chapter. 

§  1570  (906).  Remedy  in  Equity;  Equity  Jurisdiction  ezeeptionaL 
—  Courts   of   equity   will   sometimes   interfere   to   prevent   the 
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municipal  authorities  from  transcending,  or  from  making  a  wrong- 
ful use  of,  their  powers,  and  will  in  proper  cases  relieve  against 
their  unauthorized  or  wrongful  acts;  but  on  a  principle  well  known 
in  our  jurisprudence,  there  must,  in  the  absence  of  remedial 
legislation,  be  some  distinct  ground  or  head  of  equity  to  justify  a 
resort  to  this  jurisdiction,  such  as  the  want  of  an  adequate  remedy 
at  law,*  multiplicity  of  suits,  irreparable  injury,  fraud,  breach  of 
trust,  or  the  like.* 

§  1571  (907).  Uraal  Remedy  U  at  Law,  not  in  Squily.  —  Usually 
the  question  whether  municipal  and  public  corporations  are  acting, 
or  have  acted,  within  the  limits  of  the  authority  which  the  law 
confers  upon  them,  involves  an  examination  of  purely  legal  prin- 
ciples, as  contradistinguished  from  the  peculiar  principles  of  equity 
jurisdiction.  Therefore,  the  Court  of  Chancery  has  no  general 
jurisdiction  to  restrain,  review,  or  set  aside,  even  if  irregular  or 
illegal,  the  proceedings  of  such  a  corporation.  Such  jurisdiction 
belongs,  except  in  special  cases  which  will  be  mentioned  and 
which  generally  relate  to  the  rights  of  property  or  other  pri- 
vate rights  of  the  citizen,  to  the  supervisory  power  and  control  of  the 
commonrlaw  courts.^ 

^  Stubenrauch  v,  Neyenesch,  54  building  of  a  sewer,  which  endangered 
lowflL  567;  Orange  City  v.  Thayer,  health,  through  pnvate  property  was 
45  Fla.  502;  Hill  v.  Anderson,  122  Ky.  enjoined);  Marshall  v.  Illinois  State 
87.  See  Taylor  v.  Crawfordsville,  155  Reformatory,  103  HI.  App.  65:  Deeniar 
Ind.  403.  If  mandamus  will  lie  to  v,  Boyne,  103  HI.  App.  464;  Ravcraft 
compel  payment  of  municipal  indebted-  v.  Harrison,  108  HI.  App.  313;  Green- 
ness or  a  levy  of  taxes  for  that  purpose,  hood  V.  MacDonald,  183  Mass.  342; 
there  is  an  adequate  remedy  at  law,  Heywood  v.  Buffalo,  14  N.  Y.  534; 
and  injimction  wiU  not  be  awarded.  Susquehanna  Bank  v,  Broome  County, 
Hausneister  v.  Porter,  21  Fed.  Rep.  25  ^l .  Y.  312;  People  v.  Howe,  177  N.  Y. 
355;  anUy  §§  1482,  1485,  1506,  1507.  499;  Douglass  v.  Harrisonville,  9  W. 
and  chapters  on  Municipal  Bonds  ana  Va.  162,  applying  doctrine  of  the  text; 
Quo  Warranto.  Smith  v.  Ooonomowoc,  49  Wis.  694; 

s  Infra,  §§  1571,  1572.  1601;  Re  Schlits  Brewing  Co.  v.  Superior,  117 
Sawyer,  124  U.  S.  200,  referred  to  in  Wis.  297. 

chapter  on  Quo  Warranto ;  Rico  v,  Sni-  In  Heywood  v.  Buffalo,  14  N.  Y.  534, 
der,  134  Fed.  Rep.  953;  Coast  Co.  v.  the  coiui;  admits  three  dassea  of  cases  in 
Spnns  Lake,  56  N.  J.  jSq.  615.  which    equity    has  jurisdiction:    "(1) 

*  Brooklyn  v.  Meserole,  26  Wend.  Where  the  proceedings  of  the  subordi- 
(N.  Y.)  132,  per  Nelson,  C.  J.,  who  nate  tribunal  will  necessariW  lead  to  a 
admits  only  two  classes  of  such  cases  multiplicity^  of  actions;  (2)  Where  they 
in  which  equit^r  has  jurisdiction  —  (1)  lead  m  their  execution  to  the  commis- 
Irreparable  injury,  and  (2)  Multi-  sion  of  irreparable  injury  to  the  freehold; 
plicity  of  suits  —  and  approves  Mooers  (3)  Where  the  claim  of  the  adverse  party 
V,  Smedley,  6  Johns.  Ch.  (N.  Y.)  28.  to  the  land  is  valid  upon  the  face  of  the 
See  also  Dewey  Hotel  Co.  v.  United  instrument  or  of  the  proceedings  sought 
States  Elect.  Lighting  Co.,  17  App.  to  be  set  aside,  and  extrinsic  facts  are 
D.  C.  356,  365,  citing  text;  Dows  v,  necessary  to  be  proved,  in  order  to  es- 
Chicago,  11  Wall.  (U.  S.)  108;  Butler  tablish  the  invalidity  or  illesality." 
V,  Thomasville,  74  Ga.  570  (where  the  Per  T.  A.  Johnson,  J.,  14  N.  Y.  534, 
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541,  approved  and  followed.  Minne- 
sota Liniseed  Oil  Co.  v.  Palmer,  20  Minn. 
468,  474;  Brehm  v.  New  York  (cloud  on 
title),  104  N.  Y.  186;  Stru£i)!UKh  v. 
New  York  (cloud  on  title),  87  n7Y. 
452 :  Jex  v.  New  York  (action  to  recover 
back  illegal  assessment),  103  N.  Y. 
536;  Guest  v.  Brooklyn  (multiplicity 
of  suits),  69  N.  Y.  606,  Chwch,  C.  J., 
states  New  York  doctrine,  irifra,  { 1590, 
note;  Boyle  v.  Brooklyn  (cloud  on 
title),  71  N.  Y.  1. 

Injunction  does  not  lie  to  restrain 
the  holding  of  a  pMic  election  author- 
ized by  law.  Morgan  v.  Wetzel  County 
Ct.,  53  W.  Va.  372.  Injunction  will 
not  lie  to  contest  an  election  and  deter^ 
mine  the  right  to  a  public  office.  Wilder 
0.  Underwood,  60  Kan.  859.  Where 
a  portion  of  the  territory  of  an  orsanized 
school  district  is  artntrarUy  detached 
therefrom,  injunction  held  to  be  the 
proper  remedy.  School  Dist.  No.  44 
V,  Turner,  13  Okla.  71.  Taxpayer's 
action  cannot  be  maintained  to  restrain 
payment  of  salary  to  public  officers 
holding  presumptively  valid  appoint- 
ments. Greene  v,  Knox.  175  N.  Y. 
432.  Removal  of  a  pubUc  officer  not 
enjoined.  Palmer  v.  Board  of  Edu- 
cation, 47  N.  Y.  Add.  Div.  547:  ante, 
chapter  on  Quo  Warranto.  A  mu- 
nicipal corporation  will  not  be  enjoined 
from  exercising  its  discretionary  powers 
in  TnA.lring  public  improvements  within 
the  scope  of  its  charter.  See  Bell  v. 
Rochester,  30  N.  Y.  Supp.  365. 

Injunction  to  prevent  a  municipal 
corporation  from  maintaining  gratings 
over  the  entrance  to  sewers  in  the  gut- 
ters of  a  street,  because  in  cases  of  un- 
usual storms  or  floods,  leaves,  &c., 
gathered  therein  and  caused  an  over- 
ow  upon  the  adjoining  sidewalk,  re- 
fused. Paine  t;.  Delhi,  116  N.  Y.  224: 
distinguishing  Seifert  v,  Brooklyn,  101 
N.  Y:  136;  1  Pomeroy  Eq.  Juris., 
§  259,  and  comments;  May  all  v.  St. 
Paul,  30  Minn.  294;  Miller  v.  Mobile, 
47  Ala.  163,  166. 

Where  an  attempt  was  made  under 
an  unconstitutional  act  to  detach  j^rop- 
erty  from  one  town  and  annex  it  to 
another  mostly  within  the  limits  of  a 
city,  if  the  city  undertakes  to  exerdse 
its  powers  over  the  property  of  the 
town,  the  town  may.  on  the  ground  of 
trust  and  irreparable  injury,  have  a 


biU  in  equity  to  restrain  such  interfer- 
ence ana  the  attempt  to  exercise  mu- 
nicipal jurisdiction  within  the  terri- 
torial boundaries  of  the  town.  Hyde 
Park  V.  Chicago,  124  HI.  156;  Peoria  v. 
Johnston,  56  Ul.  45, 52;  Smith  v.  Bangs, 
15  111.  399;  People  p.  Whitcomb,  55 
m.  172;  McCoid  v.  Pike,  121  HI.  288. 

In  the  Federal  courts  it  is  well  known 
there  can  be  no  case  of  equitable  co^^ 
nizance  where  there  is  a  plain  and  ade- 
quate remedy  at  law.  Ewing  v.  St. 
Louis,  5  Wall.  (U.  S.)  413,  dlSig  with 
approval  Brooklyn  v,  Meserole,  26 
Wend.  (N.  Y.)  132;  and  Heywood  p, 
Buffalo^  14  N.  Y.  534,  above  mentioned; 
Hanewmkle  9.  Georgetown,  15  Wall. 
(U.  S.)  548;  Dows  ©.Chicago,  11  Wall. 
(U.  S.)  108;  ante,  §  1047,  and  note;  post,- 
§§  1589,  1590,  and  cases  in  notes. 

So,  in  New  Jersey,  by  a  long-estab- 
lished practice,  courts  of  law  are  re- 
garded  as  the  proper  tribunals  to  review 
the  irregularities  or  errors  in  the  acts 
and  proceeding  of  municipal  corpora- 
tions;, but  eqmty  will,  where  the  facts 
make  a  case  for  equitable  interposition, 
entertain  jurisdiction.  Morris  Canal 
&  B.  Co.  p,  Jersey  City,  12  N.  J.  Eq. 
252;  B.  c.  in  error,  Ih.  547;  State  p. 
Jersey  City,  29  N.  J.  L.  441;  Cairon 
p.  Martin,  26  N.  J.  L.  594;  Stote  p. 
Newark,  25  N.  J.  L.  399;  Hohnes  v. 
Jersey  City.  12  N.  J.  Eq.  299;  Attoi^ 
ney-Generid  o.  Paterson,  9  N.  J.  Eq. 
624;  State  p,  Jersey  aty,  30  N.  J.  L. 
521;  76.  247;  Bond  p.  Newaric,  19  N. 
J.  Eq.  376:  Cross  p.  Morristown,  18 
N.  J.  Eq.  305.  The  ripht  to  interfere 
to  protect  the  constitutional  and  plain 
l^al  rights  of  the  citizen  is  recoguized 
where  the  necessary  elements  and 
grounds  of  equity  jurisdiction  exist. 
Matthiessen  &  W.  S.  Ref .  Co.  t^.  Jersey 
City,  26  N.  J.  Eq.  247:  Foley  p.  Paasaic, 
26  N.  J.  Eq.  216:  Lidbstem  p,  Newark, 

24  N.  J.  Eq.  200;  Jeraey  City  9.  Lembec, 
31  N.  J.  Eq.  255;  Lewis  p.  Elizabeth, 

25  N.  J.  Eq.  298;  Bogert  p.  Elizabeth, 
25  N.  J.  Eq.  426;  SmUh  p.  Newaric,  32 
N.J.Eq.  1;  infra,  il69Z, 

As  a  g^eial  rule  courts  will  not 
interfere  with  selectmen  in  the  exercise 
of  their  judgment  as  to  the  mode  of 
making  a  highway  safe  for  public  travel 
(ante,ii  242,  818,  chap,  xnv.),  but  will 
do  so  where  their  object  is  merely  to 
promote  the  comfort  of  travellers,  and 
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sitHng  in  equity  have  no  juiisdicHon  to  restrain  the  municipal  atUhori- 
tieaotti  dty  from  proceeding,  no  matter  how  wrongfully,  to  remote 

in  so  doing  they  invade  private  rights,  to  enjoin  the  trespasser,  because  they 
Suffield  V,  Hathaway,  44  Conn.  521;  had  separate  and  distinct  causes  of 
infra,  §  1593.  See  also  GartsLde  v.  action,  Heazy  t;.  Black,  90  Ind.  534: 
East  St.  Louis,  43  HI.  47;  Oakland,  v.  but  this  rulinc  was  afterwards  limit^ 
Carpentier,  13  Cal.  640,  643;  Living-  "to  a  casewhere  the  wrong  to  each 
ston  V.  Pippin^  31  Ala.  542,  551,  per  property-owner  is  a  distinct  and  in- 
Stone,  J.;  Baltunore  p.  Baltimore  &  O.  dependent  trespass";  and  the  court 
R.Co.,21  Md.  50.  When  the  abuUerwho  ruled  that  owners  of  lots  abutting  upon 
complains  of  proceedings  in  respect  a  street,falong  which  a  town  threatened 
to  opening  and  improving  etreets  may  to  wrongfully  construct  a  drain,  might 
resort  to  equity  for  relief  in  Massachttr  join  in  a  smt  for  an  injunction.  Sui- 
eetts,  see  Wnitmg  v.  Boston,  106  Mass.  livan  v.  Phillips,  110  Ind,  320;  cmte, 
89;  Jones  v,  Boston,  104  Mass.  461;  §  1132,  note.  More  fully,  see  Index, 
ante,  chap,  xziv.,  on  Streets.    An  owner  tit.  AbuUers. 

of  a  lot  and  huUding  cannot  maintain  Where  an  act  authorized  the  issue  of 
a  bill  in  equity  to  enjoin  a  dty  from  municipiJ  bonds  to  secure  natural  gas 
vacating  part  of  a  street  three  and  one  for  public  and  private  use,  the  payment 
half  blocks  distant,  so  as  to  permit  it  whereof  and  of  the  interest  thereon 
to  be  occupied  by  the  Board  of  Trade  was  to  be  met  by  the  income  to  be 
with  its  building,  one  ground  of  this  received  from  such  use,  and  from  a 
decision  being  that  the  plaintiff  had  tax  to  be  levied  to  provide  for  any 
no  special  property-right  in  the  part  deficiency,  it  was  held,  in  an  action  to 
of  the  street  proposed  to  be  vacated  enjoin  the  issue  of  the  bonds,  that  the 
different  from  the  public  generally,  and  injunction  should  not  be  granted,  be- 
hence  was  not  specially  injured.  Chi-  cause  it  did  not  appear  but  that  the 
eago  V,  Union  Buildmg  Assoc.,  102  revenues  would  be  sufficient  to  meet 
111.  379,  399;  ante,  chap,  xxiv.;  post,  the  payments  without  resort  to  tax- 
chap,  xxxii.  ation.     Per  Jackson,  J.:  ** Injunctions 

An  injunction  to  restrain  a  dty  are  not  granted  in  oases  like  the  present 
frbm  changing  the  grade  of  a  street  except  when  complainant's  rights  are 
upon  the  complaint  of  a  railway  com-  clear^  and  where  an  injury  more  or 
pany,  which  had  purchased  the  right  less  ureparable  is  likelv  to  result  to 
of  way  over  the  street,  refused;  ample  complainants  unless  defendants  are 
remedy  being  given  by  statutory  pro-  enjomed.  In  Uiis  case  complainants' 
ceedings  for  the  recovery  of  whatever  ri^^ts  are  not  clear,  and  the  injury 
damages  may  result  to  it.  Ridge  Av.  likely  to  result  to  them  is  not  shown 
Pass.  R.  Ck>.  V,  Philadelphia,  10  Phila.  to  be  irreparable  or  even  serious.  On 
37;  ante,  §  1047:  post,  §  1591.  Where  the  other  hand,  the  allowance  of  an 
a  city  conveyed  land  for  value  to  a  injunction  would  be  attended  with 
railroad  company,  under  a  contract  serious  and  possibly  irreparable  loss 
which  provided  that  a  street  through  and  damage  to  the  dty  of  Toledo.'' 
such  land  shall  be  forever  dosed;  and  Fellows  o.  Walker,  39  Fed.  Rep.  651. 
the  company  took  possession,  and  ex-  Index  —  Equity  ;  Injunction. 
pended  large  sums  in  improving  the  As  to  relief  in  equity  against  for- 
premises  for  railroad  purposes;  and  feUwres  under  munidpal  ordinances, 
the  city  then  proceeded  to  open  the  see  chap.  xv.  ante^  §§  624,  650.  Juris- 
street,  proposing  to  pay  damages  as  diction  and  relief  m  equity,  see  Index, 
in  other  cases  where  land  is  taken,  —  tit.  Equity;  2  Spence  £q.  Jurisd.  32. 
it  was  hdd  that  a  bill  would  lie  in  Injunction,  when  granted  in  matters 
equity,  in  behalf  of  the  company,  for  concerning  Municipal  Elections,  Bru^t- 
cancdlation  of  the  contract,  or  other  ly's  Election  Gases,  573,  622.  And  see 
proper  relief.  Atlanta  t;.  Macon  &  W.  chapters  on  Munidpal  Officers  and 
K.  Co.,  59  Ga.  251;  infra,  §  1573,  note.  Mandamus,  ante;   Index,  tit.  Injuno^ 

In  Indiana,  in  a  case  where  a  road  Hon,  Right  of  county^  or  the  official 
was  bdng  laid  out  on  a  line  other  than  body  which  represents  it,  to  file  bill  in 
theoneestablishedbytheproperauthor-  chancery  to  restrain  an  iUegol  appro- 
ities,  it  was  hdd  that  the  land-owners  priation  of  a  public  highway.  Pike 
could  not  join  as  plaintiffs  in  an  action  County  v.  Griffin  &  W.  P.  PI.  R.  Co., 
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a  mufdcipai  officer  from  his  o£Sce  contrary  to  or  without  authority 
of  law.  One  ground  of  this  doctrine  is  special;  viz.,  that  the  ap- 
pointment and  removal  of  officers  of  a  municipality  are  not  subjects 
within  the  cognizance  of  the  courts  of  the  United  States,  and  that 
the  remedy  of  the  party  aggrieved  must  be  found  under  the  laws 
and  in  the  tribunals  of  the  State.  Another  ground  of  the  doctrine 
is  general;  viz.,  that  the  jurisdiction  of  a  court  of  equity,  Federal 
or  State,  unless  enlarged  by  statute,  is  limited  generally  to  the  pro- 
tection of  the  rights  of  propertj;,  and  does  not  extend  to  enter- 
taining bills  to  restrain  or  to  relieve  against  proceedings  for  the 
punishment  of  offences,  or  for  the  removal  of  public  officers, 
these  being  matters  within  the  jurisdiction  of  courts  of  common 
law,  or  of  the  executive  and  administrative  departments  of  the 
government.^ 

0  Ga.  475;  and  compare  15  Ga.  39.  But  because  a  municipal  corporation  is 
In  Georgia  the  court  refused,  on  the  not  capable  of  looking  after  its  inter- 
case  made,  to  enjoin  extensive  munici-  ests  with  the  same  vi^^lance  as  a 
pal  improvements  of  grading  streets,  private  person,  it  has  a  much  stronger 
at  the  suit  of  a  lot-owner  whose  prop-  claim  for  relief,  notwithstanding  the 
erty  was  threatened  with  damage  by  laches  and  ne^igence  of  its  officers 
the  work.  Moore  v,  Atlanta,  70  Ga.  and  attorneys,  than  an  individual, 
611.  See  anUf  chapters  on  Dedication  under  like  circumstances,  acting  in 
and  Streets;  Index,  tit.  Equity;  In-  behalf  of  his  own  interests.  Lewis  v. 
junction,  Varick  v.  New  York,  4  Elizabeth,  25  N.  J.  Eg.  298. 
Johns.  Ch.  (N.  Y.)  63.  Discretionary  »  Re  Sawyer,  124  U.  S.  200;  White 
or  legielatwe  powers  will  not  be  inter-  v.  Berry,  171  U.  S.  366;  Cleveland  City 
fered  with  by  a  court  of  equity  unless  R.  Co.  t;.  Cleveland,  94  Fed.  Rep.  385; 
manifest  oppression  or  abuse  is  shown.  Greenwich  Ins.  Co.  v.  Carroll,  125 
AnU,  §§  242,  818;  infra,  §  1573,  note.  Fed.  Rep.  121;  Heffran  v.  Hutchins, 
Index  — Diecretion.  160   111.   550;    Howe  v.   Dunlap,    12 

The  subjects  of  Mandamus  (ante,  Okl.  467:  Brower  v,  Schuylkill  County, 
chap,  xxix.)  and  Quo  Warranto  (ante,  21  Pa.  Co.  Ct.  R.  311,  7  Pa.  Dist.  R. 
chap,    xxx.)    are   separately   treated.  702. 

The  true  rule  undoubtedly  is  "that  In  Re  Sawyer,  124  U.  S.  200,  the 
when  no  misapplication  of  funds  held  police  judge  of  the  dty  of  Lincoln, 
upon  a  public  trust  (post,  §  1574  et  NetmuJca,  filed  his  bill  in  equity  against 
seq,),  and  no  nuisance  to  the  public  the  mayor  and  councilmen  of  that 
are  shown,  the  appropriate  remedy  city^  charging  that  they  were  proceed- 
to  compel  the  performance  of  a  duty  ing  m  a  high-handed  manner  to  remove 
imposea  upon  a  corporation  by  statute  him  from  his  office  by  virtue  of  an  ex 
is  not  by  decree  in  equity,  but  by  a  vost  facto  ordinance,  thereby  depriving 
writ  of  mandamus  at  common  law."  nim  of  the  protection  guaranteed  to 
Per  Gray,  C.  J.,  in  Attorney-General  him  by  the  Constitution  of  the  United 
9.  Boston,  123  Mass.  460.  479,  cited  States,  and  particularly  the  Fourteenth 
post,  i  1574,  note;  Re  Sawyer,  124  Amendment,  and  obtained  a  tempo- 
U.  o,  200.  rary    injunction    from    the    Cinniit 

A  municipal  corix>ration  cannot  he  Court  to  proceed  no  further  with  the 
fuiUy  of  contempt  in  disobeying  an  charges  until  further  order.  The  city 
injunction;  the  contempt  is  that  of  council  disregarded  the  injunction  and 
individuals;  as,  for  instance,  the  offi-  justified  their  disobedience  on  the 
cers  of  a  city.  Bass  v,  Shakopee,  27  ^und  that  the  Cirduit  Court  had  no 
Minn.  250;  Davis  t;.  New  York,  1  jurisdiction  to  make  the  restndninc 
Duer  (N.  Y.),  451;  London  v,  Lynn  order.  The  Circuit  Court  committed 
Regis,  1  H.  Bl.  206;   ante,  chap.  xxix.  the   mayor  and   eleven   members  of 
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§  1573  (908).  Remediaa  for  Corporate  Ezcobb  of  Power.  —  But 
since  municipal  corporations  are  invested  with  large  powers  to 
enable  them  to  execute  specific  objects^  or  to  promote  the  wel- 
fare of  the  people  who  are  subjected  to  their  rule;  and  since  experi- 
ence shows  how  frequently  their  officers  abuse  or  transcend  their 
rightful  authority  to  the  detriment  or  injury  of  the  inhabitants, 
and  how  necessary  it  is  that  the  latter  should  have  easy  and  effectual 
remedies  to  restrain  or  correct  municipal  excesses  of  power;  and 
perhaps  because  in  the  Code  States  the  ancient  line  of  separation' 
between  Law  and  Equity  is  not  so  distinctly  maintained  as  for- 
merly, —  the  general  tendency  of  the  later  cases  is  to  favor  a  relaxa- 
tion, rather  than  a  strict  application  of  the  rule  adverted  to  in  .the 
preceding  sections,  which  denies  the  right  to  resort  to  equity  if 
there  exbts  an  adequate  remedy  at  law.^    The  state  of  the  law 

the  city  council  for  contempt.  Re  Hagner  v,  Heybeiger,  7  Watts  &  S. 
Sawyer,  124  U.  S.  200,  Burna,  was  their  104;  Updegraff  t;.  Crans,  47  Pa.  St. 
^pucation  for  a  writ  of  habeas  corpus.  103;  Cochran  v,  McCleary,  22  Iowa, 
'nie  Supreme  Court  of  the  Umted  75;  Delahanty  t;.  Warner,  75  HI.  185; 
States  decided  that  the  Circuit  Court  Sheridan  v,  Colvin,  78  111.  237;  Dickey 
had  no  jurisdiction  of  such  a  caxise,  v.  Reed,  78  111.  261 :  Harris  v.  Schryock. 
that  its  order  of  injunction  was  82  HI.  119;  Beebe  v,  Robinson,  52 
dbsolvldy  voidf  as  well  as  its  order  Ala.  66;  Moulton  v.  Reid,  54  Ala.  320. 
punishing  for  contempt,  based  thereon,  He  concludes  that  whether  the  pro- 
and  that  the  relators  were  entitled  to  oeedings  in  question  be  considered  as 
be  ^schai^ed  on  the  habeas  corjms,  criminal  or  judicial  or  administrative. 
The  opmion  of  the  majority  of  the  still  their  only  object  being  the  re- 
court,  delivered  by  Mr.  Justice  Gray,  moval  of  a  public  officer  from  his 
who,  in  his  learned  opinion,  reviews  office,  they  are  equally  beyond  the 
many  of  the  cases,  English  and  Ameri-  jurisdiction  and  control  of  a  court  of 
can,  as  to  Vie  nature  o/  the  jurisdiction  equity.  Mr.  Justice  Field  concurred, 
in  equity  where  not  enlarged  by  stat-  but  on  the  ground  that  such  questions 
ute.  He  says:  "It  is  equallv  well  belong  to  tibe  domain  of  State  juris- 
settled  that  a  court  of  eqmty  has  no  prudence.  Waite^  C.  J.,  and  Harlany 
jurisdiction  over  Hie  appomtment  and  J.,  dissented  from  the  judgment  of  the 
removal  of  public  officers,  whether  the  court. 

power  of  removal  is  vested,  as  well  as  |it  The  several  States  have  power  to 

that  of  appointment,  in  executive  or  provide  and  regulate  proceedings  for 

administmtive  boaros  or  officers,  or  the  removal  of  a  person  from  a  State 

is   intrusted   to   a   judicial   tribunal,  office,  and  such  fmslation  is  not  in 

The    jurisdiction    to    determine    the  conffict  with  the  Constitution  of  the 

title  to  a  public  office  belongs  exclu-  United  States  where  it  provides  for 

dvdy  to  the  courts  of  law,  and  is  bringing  the  party  into  court,  with 

exerSsed  either  by  certiorari,  error,  or  notice  of  the  case  against  him,  gives 

appeal,  or  by  mandamus,  prohibition,  opportimity  to  be  heard,  and  provides 

quo  toarrarUo,  or  information  in  the  for  a  judicial  determination.    Foster 

nature   of   a  writ   of   quo   warranto,  v.   Kansas,    112   U.   S.   201.    Notice 

according  to  the  circumstances  of  the  ante,  chap,  on  Taxation, 

case,  and  the  mode  of  procedure  estab-  ^  The  courts  profess  loyalty  to  the 

lished   by   the   common   law   or   by  rule  mentioned  in  the  text;    but  it 

statute.    No  Ei^ish  case  has  been  seems  to  the  author  evident^  upon  a 

found  of  a  bill  for  an  injunction  to  study  of  the  course  of  decision,  that 

restrsdn  the  appointment  or  removal  the   greater   directness   and   superior 

of  a  municipal  officer.' '    He  cites  in  efficiency   of   the   equity   jurisdiction 

support  of  the  foregoing  the  following:  have  insensibly  led  the  courts  in  these 
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as  moulded  by  the  courts,  on  the  subject  of  relief  against  unau- 
thorized, wrongful,  and  illegal  corporate  acts,  threatened  or  con- 
siunmated,  can  only  be  satisfactorily  ascertained  by  a  general  survey 

of  the  field  of  judicial  judgments.  Generally  speaking,  equity  will 
interfere  in  favor  of,  or  against,  municipal  corporations,  on  the  same 

principles  by  which  it  is  guided  in  cases  between  other  suitors.^ 

later  times,  and  especially  in  the  right  to  use  them  to  another  oompany; 
Ckxie  States,  to  an  extension  of  the  but  it  is  entitled  to  enjoin  such  a  com- 
equity  iurisdiction  on  the  ground  of  pany  when  attempting  to  use  the 
the  inadequacy  of  the  remedy  at  law,  streets  without  its  license.  Citizens' 
when  such  remedy  would  not  formerly  Gas  &  M.  Co.  v.  Elwood,  114  Ind.  332; 
have  been  regarded  as  inadequate  anUf  chap.  xxv.  The  property  of  an 
within  the  original  meaning  of  the  incorporated  village  in  lUinoia  is  held 
rule.  This  is  a  natiural  result  of  the  by  the  corporate  authorities  as  a  trust 
situation  in  the  Code  States.  It  is,  for  the  use  of  the  public;  any  unlaw- 
perhaps,  one  not  to  be  resetted  if  ful  interference  with  it  calculated  to 
the  auxiliary  writ  of  preliimnary  in-  inflict  upon  the  conmiunity  an  irrep- 
junction  had  not  come  at  the  same  time  arable  injury  presents  a  clear  case 
to  be  much  abused  by  the  ease,  liber-  for  equitable  i^ef.  In  this  case,  a 
ality.  and  even  improvidence  with  city  was  enjoined  from  exercising 
whicn  it  has  too  commonly  been  municipal  jurisdiction  within  the  terri- 
granted,  instead  of  being  limited,  as  tory  of  a  village,  and  from  interfering 
it  ever  ought  to  be,  to  cases  where  with  its  property  and  effects.  Hyde 
this  writ  is  shown  to  be  reasonably  Park  t;.  Cnicago,  124  lU.  156. 
necessary  to  preserve  pendente  lite^  a  Bill  by  corporation  to  set  aside 
ri^t  which  would  be  otherwise  im-  fraudulent  grant  by  its  council.  Oak- 
perilled.  This  and  following  sections  land  v.  Carpentier,  13  Cal.  540.  See 
are  cited  in  Meyer  v.  Boonville,  162  b.  c.  subsequently  reported.  21  Cal. 
Ind.  165.  Text  approved  in  Scott  v.  642.  See  also  O'Brien  County  v. 
La  Porte,  162  Ind.  34.  See  Rogers  v.  Brown,  1  Dillon  C.  C.  R.  588  (bill  to 
O'Brien,  153  N.  Y.  357.  set  aside  fraudulent  judgment) ;  Attor- 
^  Attorney-General  v.  Plymouth,  9  ney-General  v,  Wilson  (bill  for  relief 
Beav.  67;  Sherburne  v.  Portsmouth,  against  fraudulent  alienation  of  corpo- 
72  N.  H.  539,  541,  citing  text;  Minne-  rate  property),  9  Simons,  30;  affirmed, 
apolis  Brew.  Co.  v.  McGiUivray,  104  1  Cr.&Ph.  1;  in/m^  |§  1574, 1575.  It 
Fed.  Rep.  258;  McMahon  v.  New  seems  that  a  mumdpal  corporation, 
Orleans.  52  La.  Ann.  1226,  quoting  in  its  corporate  character,  where  the 
text;  Riverside  v,  MacLain,  210  111.  alleged  illegal  action  is  not  aimed  at, 
308.  See  Macon  v.  Hughes,  110  Ga.  and  cannot  affect  the  corporate  rights 
795.  Accordingly,  it  was  held  where  or  corporate  property,  cannot  maintain 
the  owner  conveyed  property  to  a  city  an  action  to  restrain  or  to  be  relieved 
for  a  public  way,  in  the  confidence  of  against  the  levy  of  an  illegal  tax  upon 
receiving  compensation,  which  the  the  taxpayers,  as  where  tne  board  of 
corporation  failed  to  make,  that  he  supervisors  of  the  county  are  prooeed- 
was  entitied  to  relief.  Walker  v.  ing  to  levy  and  collect  an  illegal  tax 
Charleston,  1  Bailey  E(i.  (S.  Car.)  443;  upon  the  taxable  property  of  the 
ante,  §  1571,  note;  Pittsburgh's  Ap-  citizens  of  one  of  tne  towns  in  the 
peal,  118  Pa.  St.  458.  So  also,  where  coimty.  Guilford  t;.  Chenango  County, 
a  city,  by  ordinance,  had  granted  13  N.  Y.  143,  per  Denio,  J.,  who  says: 
to  a  street  railway  company  the  right  "The  principles  affirmed  in  this  court 
of  xvay  over  streets  and  a  public  square,  by  Lonllard  t;.  Monroe,  11  N.  Y.  392. 
it  was  enjoined,  at  the  suit  of  the  seem  to  me  hostile  to  this  action.'' 
company,  from  closing  the  square  And  see  subsequent  case  of  Doolittie 
against  it.  Springfield  R.  Co.  v,  v,  Broome  County,  18  N.  Y.  155,  and 
Springfield,  85  Mo.  674.  A  town  can-  Roosevelt  t;.  Draper^  23  N.  Y.  318, 
not  enjoin  a  natural-gas  company  below  mentioned,  ir^ra,  §  1585;  infra, 
from  using  the  streets  on  the  ground  chap,  xxxii. 
that    it    had    granted    the    exclusive  Where  the  mayor  is  invested  with 
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For  the  reason  that  these  corporations  are  intrusted  for  defined 
objects,  or  for  public  purposes,  with  large  powers,  the  courts  have 


the  power  of  seeing  that  the  charter  of 
the  corporation  is  faithfully  executed, 
this  is  a  duty  with  which  he  is  iBtrusted 
for  the  common  benefit  of  all  the  cor- 
porators, and  gives  him  the  right  to 
select  me  means  best  calculated  to 
dischaj^e  it;  and  in  the  exercise  of 
this  rigbt  he  may,  according  to  the 
liberal,  but  somewhat  questionable, 
view  of  the  Supreme  Court  of  Louiei- 
ana,  in  his  official  name  and  capacity 
bring  suit  to  test  the  legality  of  the 
ordinances  and  to  restram  the  aldei^ 
men  or  officers  of  the  corporation 
from  issuing  warrants  or  domg  acts 
in  violation  of  the  laws  of  the  State  or 
the  charter  of  the  city.  Genois  v. 
Lockett,  13  La.  545.  In  Fieri  v. 
Shieldsboro',  42  Miss.  493,  the  town 
council  passed  an  ordinance  ordering 
the  plamtifF,  without  showing  any 
cause  for  the  order,  to  remove  Lumber 
from  his  private  property  ^  and  stating 
that,  if  he  failed  thus  to  remove  it, 
the  corporate  officers  would  remove  or 
destroy  it.  It  not  appearing  that  it 
was  a  nuisance,  the  court  restrained 
the  corporation  from  interference  with 
the  plaintiff's  property.  It  will  be 
observed  that  the  property  threatened 
to  be  disturbed  was  personal,  and  that 
the  court  makes  no  reference  to  the 
point  whether  an  action  at  law  for 
damages  would  not  be  an  adequate 
remedy. 

Injunction  in  favor  of  individuala  to 
prevent  the  municipal  authorities  from 
encroaching  upon  private  property.  Ante, 
§§  1132,  1244,  and  cases;  Dudley  v. 
Frankfort,  12  B.  Mon.  (Ky.)  610; 
Varick  V.  New  York  (streets),  4  Johns. 
Ch.  (N.  Y.)  63;  Boughner  v.  Clarks- 
burgh,  15  W.  Va.  394;  Peoria  v. 
Johnston,  66  HI.  45;  Carter  v,  Chicago, 
57  m.  283,  170;  Hohnes  v.  Jersey  Oty 
(streets),  12  N.  J.  Eq.  299;  Tainter  v. 
Morristown  (streets),  19  N.  J.  *  Eq. 
46;  Clark  v.  Syracuse  (destrdying 
mill-dam),  13  Bari>.  (N.  Y.)  32: 
Emporia  v,  Soden,  25  Kan.  588  (noted 
arUe,  §  1033,  note);  Mason  City  S.  & 
M.  Co.  V.  Mason  (town  of),  23  W.  Va. 
211  (an  injunction  restndning  a  town 
from  opemng  a  street  through  land 
without  the  owner's  consent  and 
without  having  condemned  it);  Bris- 
tol Door  A  Lumber  Co.  v,  Bristol,  97 
Va.  304.    Injunction  to  prevent  loca- 


ry 


tion  and  establishment  of  a  public 
road  through  private  property.  Wen- 
ger  V.  Fisher,  55  W.  Va.  13;  anU, 
chap,  xxiv.,  on  Streets.  Where  the 
power  exercised  is  legislative  or  dis- 
cretionary,  a  clear  case  must  be  made 
to  justify  judicial  interference.  Lane 
V,  Schomp,  20  N.  J.  Eq.  82;  arUe, 
§§  242,  818, 1047, 1570, 1571,  and  note; 

r^!  1635,  note;  Galloways.  London, 

K.  I  H.  L.  34. 

MvltipLicUy  of  suits.  See  Glucose 
Refining  Co.  v,  Chicago,  138  Fed.  Rep. 
209;  Hutchinson  v,  Beckham,  118 
Fed.  Rep.  399;  International  Trading 
Stamp  do.  V.  Memphis,  101  Tenn.  181. 
Where  a  city  corporation  had  com- 
menced in  the  Justices'  Court  seventy- 
seven  actums  against  the  plaintiff  at  the 
same  time,  to  recover  a  separate  and 
distinct  penalty  of  $50  for  running  cars 
without  a  license,  contrary  to  ordi- 
nance, the  court  awaided  an  injunction 
against  the  prosecution  of  more  than 
one  of  such  actions  until  that  one 
could  be  finally  determined,  it  appeal^ 
ing  that  the  local  court  had  no  power 
to  consolidate  the  actions  or  grant  the 
relief  sought,  and  that  the  concurrent 
prosecution  of  all  would  be  unneces- 
sarily oppressive.  The  ground  of  Uie 
injunction  was  the  power  of  a  court  of 
equity,  in  a  proper  case,  to  restrain 
the  prosecution  of  a  multiplicity  of 
suits.  Third  Av.  R.  Co.  v.  ^lew  York, 
54  N.  Y.  159,  distinguishing  West  v. 
New  York,  10  Pai^e  (NTY.),  539. 
The  subject  of  gr^tmg  an  injunction 
to  restrain  the  enforcement  of  municipal 
ordinances  underwent  consideration  in 
a  case  in  Illinois  (Des  Plaines  v.  Poyer, 
123  111.  348). 

The  municipality  of  Des  Plaines 
adopted  an  ordinance  prohibiting  any 
person  from  renting  or  permitting  the 
use  of  any  yard,  ground,  Ac,  for  any 
purpose  whereby  disorderly  persons 
were  congregated.  It  was  not  ques- 
tioned that  the  general  subject-matter 
of  the  ordinance  was  within  the  scope 
of  the  power  conferred  by  the  chai> 
ter  of  the  municipality.  The  munici- 
pality commenced  seven  distinct 
prosecutions  against  the  same  person 
for  violation  of  this  ordinance.  One  of 
them  was  brought  to  trial,  and  the  de- 
fendant therein  found  guilty,  where- 
upon he   brought  a  bill  in   equity 
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evinced  some  anxiety  not  to  allow  their  authority  to  be  used  to 
oppress  the  inhabitants  within  their  jurisdiction;  and  it  may 
safely  be  affirmed  that  there  is  a  remedy,  according  to  the  nature  of 
the  case,  by  certiorari,  mandamus,  quo  warrarUo,  prohibition,  appeal, 
indictment,  dvil  action,  or  in  equity,  for  all  injurious  abuses  of 
power  and  all  invasions  of  the  legal  rights  of  persons  subjected  to 
municipal  control  or  affected  by  municipal  action.*  There  can 
ordinarily  be  no  judicial  restraint  or  interference  with  the  bona 
fide  exercise  of  powers,  legislative  or  discretionary  in  their  nature, 
and  which  do  not  violate  private  rights.*    We  have  had  occasion 

to  enjoin  the  municipality  and  its  87  Tex.  330.  Irreparable  injury.  Qcero 
officers  from  prosecuting  the  other  Lumber  Co.  v.  Cicero,  176  III.  9;  Rico 
suits,  which  were  pending,  and  from  v.  Snider,  134  Fed.  Rep.  953.  A  court 
instituting,  as  it  threatened,  other  like  of  equity  has  jurisdiction  to  enjoin  the 
prosecutions  against  him  under  the  enforcement  of  a  void  ordinance  at 
ordinance,  alleging  his  innocence  of  the  the  suit  of  a  person  whose  interests 
offence  charg^;  the  illegaUty  of  the  will  be  injuriously  affected  by  enforce- 
ordinance  under  which  he  was  prose-  meut.  Deems  v,  Baltimore,  80  Md. 
cuted:  that  he  had  no  adequate  164.  See  generally  as  to  injunction 
remedy  at  law  to  prevent  irreparable  agsdnst  the  enforcement  of  orcunanoes, 
injury  of  the  prosecutions  or  the  multi-  Q^i  §  650. 

phcity  of  such  prosecutions.  The  bill  Where  numerous  warrants  had  been 
in  equity  was  oismissed  on  demurrer,  issued  against  an  individual  for  violar 
The  Supreme  Court  of  Illinois  affirmed  tions  of  an  ordinance  which  imposed  a 
this  decree,  holding  that  the  question  fine  for  each  day's  occupation  of  the 
of  the  legality  or  illegality  of  the  public  streets,  —  the  amount  of  the 
ordinance  was,  on  the  case  made,  a  fine  not  being  sufficient  to  give  him 
question  for  the  common-law  court,  an  appeal, — and  the  defendant  claimeti 
and  not  a  court  of  equity,  to  decide;  a  right  of  'property  in  the  street,  an 
that  a  court  of  equity  would  not  injimction  was  granted  to  him  restndn- 
determine  the  validity  of  an  ordinance  ing  the  prosecution  of  the  warrants 
in  any  case  where  the  defendant  had  until  the  right  of  property  could  be 
an  adequate  remedy  at  law;  and  that  determined.  Shinkle  v,  Covington,  83 
this   case   did   not   come   within   the  Ky.  420. 

recognized  head  of  equity  jurisdiction,  ^  See  Westbrook  v.  Middlecoff,  99 
based  on  irreparable  injury  or  multi-  HI.  App.  327. 

plicity  of  suits.  ShopCf  J.,  citefe  the  *  -^"^j,  5  242;  infra,  §  1593;  New 
leading  adjudications,  and  distinguishes  Orleans  Water  Co.  v.  New  Orleans, 
the  case  from  Third  Av.  R.  Co.  v.  New  164  U.  S.  471;  Torpedo  Co.  v.  Cler- 
York,  54  N.  Y.  159,  and  Wood  v,  endon,  19  Fed.  Rep.  231;  Alpera 
Brookl3ni2  14  Barb.  (N.  Y.)  425,  con-  v,  San  Francisco,  32  Fed.  Hep.  503 
sidering  it  rather  to  fall  under  the  (application  to  restrain  the  passage  of 
principle  of  Davis  v.  American  Society,  an  ordinance  repealing  an  ordinance 
75  N.  Y.  362.  under  which  the  city  had  contracted 

Injunction  to  restrain  the  enforce^  for  the  removal  of  dead  animals, 
ment  of  municipal  ordinances.  See  Los  refused) ;  Hamerick  v.  Rouse  (coimty- 
Angeles  City  Water  Co.  t;.  Los  Angeles,  seat  removal),  17  Ga.  56;  State  v. 
88  Fed.  Rep.  720;  Cleveland  v.  Cleve-  Woody,  17  Ga.  612;  Bacon  v.  Walker, 
land  aty  R.  Co.,  194  U.  S.  517;  Old  77  Ga.  336;  Valparaiso  v.  Hagen,  153 
Colony  Trust  Co.  v.  Atlanta.  83  Fed.  Ind.  337;  Jenkma  v.  Andover,  103 
Rep.  39;  Los  Angeles  City  Water  Co.  Mass.  94,  104;  Cape  May  A  S.  L.  R. 
V.  Los  Angeles,  103  Fed.  Rep.  711;  Co.  ».  Cape  May,  35  N.  J.  Eq.  419; 
Chicago  V,  Ferris  Wheel  Co.,  60  111.  Brodnax  v.  Groom,  64  N.  Car.  244; 
App.  384;  United  Traction  Co.  v.  Waterbury  o.  Laredo,  60  Tex.  619; 
Watervliet,  35  N.  Y.  Misc.  392;  State  v,  Milwaukee  County,  105  Wis. 
Austin  V.  Austin  City  Cemetery  Ass'n,  651.    See  Roby  v.  Chicago,  215  111. 
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already  to  some  extent  to  state,  in  connection  with  special  topics 
discussed,  in  what  cases,  and  in  what  mode,  corporate  acts  and 
proceedings  may  be  judicially  examined  or  reviewed,^  but  the  sub- 
ject is  of  sufficient  importance  to  require  some  further  separate 
consideration.^ 

§  1574  (909).  Where  Oorporation  is  a  Tmatee  of  Property  or 
Fimdfl.  —  In  respect  of  property  or  funds  held  by  municipal 
corporations  in  trust,  or  clothed  with  public  dniies,  equity,  in  virtue 
of  its  jurisdiction  in  respect  of  trusts  and  property,  has  always 
asserted  its  power  to  see  that  the  trusts  were  observed  and  their 
public  duties  in  respect  of  such  property  discharged.'  In  England, 
and  probably  also  in  this  country,  the  bill  may  in  such  cases  be 
filed  against  the  municipal  corporation  and  its  officers  by  the 
Attorney-General,  on  his  own  motion  or  on  behalf  of  the  corpora- 
tors, taxpayers  or  persons  interested;  or  the  latter  may  perhaps,  in 
certain  cases  under  the  line  of  decisions  in  this  country  presently  to 
be  mentioned,  exhibit  the  bill  in  their  own  names.  The  jurisdiction 
of  chancery  in  such  cases  over  municipal  corporations  is  forcibly 
asserted  by  the  House  of  Lords,  in  an  interesting  and  important 
case  in  which  the  corporation  of  Dublin,  under  an  Act  of  Parlia- 

604;  Poppleton  v,   Moores,   62  Neb.  many  of  the  American  cases  upon  the 

851.  subject  of  injunctions  against  munici- 

Where  a  council  was   empowered  pal  corporations.     High    on    Injunc- 

to  determine  finally  certain  facts,  as,  tions,    S§   783-795.     See   also  Joyce, 

in  this  case,  whether  real  estate  was  Injunc.  716. 

rural  or  not,  it  was  said  that  if  "the        »  Attorney-General  v,  Liverpool,  13 

discretion  was  abused,  no  doubt  the  Eng.  Ch.  (IMylne&Cr.  171)  343,  359; 

power  of  a  court  of  equity  would  be  Attorney-General  v.  Dublin,   1  Bligh 

adequate  to  restrain  the  perpetration  N.  R.  312;  ante,  §§  107,  131,  334:  chap- 

of  a  palpable  wrong."    Erie  v.  Reed,  teronCorporate  Property,  ante,  §§982- 


113  Pa.  St.  468.     In  Spring  Valley  986;    chapter    on    Dedication.    anUy 

Water  Works  v.  Bartlett,  16  Fed.  Rep.  §  1106;  Baltimore  v.  Baltimore  &  O.  R. 

615,  it  was  held  by  Sawyer,  J.,  that  Co..  21  Md.  50;  Bamum  v.  Baltimore, 

municipal   corporations   may   be   en-  62  Md.  275;  Sherbiune  v,  Portsmouth, 

joined  from  passing  an  ordinance  which  72  N.  H.  539,  541,  542,  citing  text; 

IS  not  within  the  scope  of  its  powers,  post,  §  1585,  note  and  cases, 

and  which  would  work  an  irreparaMe  It  is  "a  distinctive  characteristic 

injury,  citins  Davis  v.  New  York,  1  of  a  corporation  that  it  is  accountable 

Duer  (N.  YO,  452;  affirmed,  9  N,  Y.  in  equitv  for  misapplication  of  trust 

263,  264.    See  Spring  Valley  W.  W.  v,  funds,  whereas  any  other  body  of  men, 

Schottler,  110  tJ.  S.  347;  post,  chap,  as  a  parish,  can  only  (where  relief  can 

xxxii.  be  had  at  all)  be  touched  through  the 

^  Ante,  §§  379,  517,  752,  and  note  individuals,   or  their  representatives, 

1047;  ante,  §  1559.    See  also  Richard-  who  have  conmiitted  the  actual  breach 

son  9.  Baltimore,  8  Gill  (Md.).  433;  of  trust.''    Grant  on  Corp.  138.    Mr. 

Alexander  v,  Baltimore,  5  Gill  (Md.),  Spence  discusses  the  subject  of  the 

383;  Dudley  ».  Frankfort,  12  B.  Mon.  equity  jurisdiction  over  coiporations 

(Ky.)  610. 615.  as  trustees  satisfactorily.     2  Spence 

'  Mr.  High  has  collected  and  stated  £q.  Juiisd.  32-35. 
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ment,  was  the  trustee  of  funis  raised  from  water-^ates,  to  supply  the 
city  with  water,  and  where  the  bill  charging  the  corporation  with 
breaches  of  trust  and  mismanagement  was  filed  by  the  Attomey- 
Greneral  on  behalf  of  the  inhabitants  of  Dublin  paying  water-rates.* 
Here  the  public  were  interested  in  the  proper  administration  of 
the  authority  which  had  been  conferred  upon  the  city  corporation 
in  respect  to  the  supply  of  water  to  the  city;  it  is  obvious  that 
there  was  no  adequate  remedy  at  law,  and  hence  the  propriety  of 
a  resort  to  equity  by  the  ratepayers,  in  the  name  of  the  officer 
authorized  to  represent  the  king.* 

§  1575  (910).  Fraudulent  DiBpositionfl  of  Corporate  Property  and 
Funds  and  AbuBOB  of  Powers  relating  thereto.  —  So  the  Court  of 
Chancery,  in  England,  notwithstanding  another  remedy  (which 
is  considered  to  be  cumulative)  is  given  by  statute,  will  re- 
lieve against  fravdvlent  dispositions  of  corporate  property.  It  will 
also  interfere  to  prevent  municipal  councils  from  abvsing  powers 
relating  to  property  and  funds  intrusted  to  them  to  be  exercised  in 
conformity  with  law  for  the  benefit  of  the  incorporated  place  or 
its  inhabitants.  The  just,  salutary,  and  sound  view  is  taken,  that 
the  powers  conferred  by  the  Municipal  Corporations  Act  upon 
councils  in  respect  to  the  corporate  funds  and  corporate  property 
are  public  trusts,  and  the  property  owned  by  the  corporations  is 
held  by  them  in  trust  for  the  purposes  specified  or  authorized  in 
the  act;  and  hence,  if  these  powers  are  abused,  —  as,  for  example, 
the  power  of  a  council  to  award  compensation  to  officers  of  the 
corporation,  or  if  corporate  property  is  collusively  alienated, — 

^  Attorney-General    v.    Dublin,    1  249.    See  also  Baltimore  v.  Horn,  26 

BUgh  N.  R.  312.    See  also  Attorney-  Md.  194;  Holland's  Caae,  11  Md.  186; 

General  v.  Liveipool,  13  Eng.  Ch.  (1  Baltimore   v.    Porter,    18    Md.    284; 

Mylne  &  Cr.  171)  343.    The  doctrine  Attorney-General  ».  Heelis,  2  Sim.  & 

of  these  cases  was  approved  by  Gray,  St.  67;  People  v.  Canal  Board,  55  N. 

C.  J.,  in  Attorney-General  v.  Boston,  Y.  390  (1874),  where  the  subject  is 

123  Mass.  460,  who,  referring  to  Attor-  discussed    by    AUen,    J.;     Attomey- 

ney-General  v,  Salem,  103  Mass.  138,  General    v.   Boston,   123   Mass.   460; 

says,  ''if  the  vxUer-renU  had  been  col-  tn/ra,  §  1585,  note.    Duties  and  liabili- 

lected  and  misapplied  by  the  city  (of  ties  of  public  officers,    ilnte,  §§  433-444. 

Salem),  there  would  have  been  such  a  *  In  England  it  is  settled  that  in  cases 

misappropriation  of  trust  funds  held  by  such  as  those  mentioned  in  the  text,  or 

the  city  for  a  public  charitable  puix)Ose  where  the  coiporation  is  a  trustee  of 

as  would  have  supported  an  informa-  property  or  funds  for  public  uses,  it 

tion  in  equity  in  the  name  of  the  At-  can  be  made  to  account  to  the  crmon, 

tomey-Genend."    Noticed  more  fully,  on  an  information,  but  not  to  prwaie 

i^fra,  §  1585,  note.  persona  in  a  suit  in  equity.    Grant  on 

The  principles  on  which  equity  will  Corp.  138;  Skinners'  Company  v.  Irish 

enjoin  tne  proceedings  of  tmmic  o.^Ecer«  Soc.,   12  CI.  &  F.  487.    See  also  2 

are  stated  by  Lord  CoUennam.    Frewin  Spenoe  £q.  Jurisd.  32-35, 
t;.  Lewis,  18  Eng.  Ch.  (4  Myhie  &  Cr.) 
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this  is  a  breaeh  of  trust  of  which  equity  will  take  cognizance.*    The 
uniform  and  settled  mode  of  proceeding  in  England  in  such  cases 


*  Attorney-General  v,  Poole,  4 
Mylne  &  Cr.  17,  30.  and  overruling  2 
Keen,  190,  206;  Parr  v.  Attorney- 
General,  a  CI.  &  F.  409:  Attomgr- 
General  v.  Aspinwall,  2  Mylne  A  Cr. 
613,  overruling  Master  of  the  RoUs, 
1  Keen,  513;  Attorney-General  v.  Wil- 
son, 9  Sim.  30:  afi&rmed  by  the  Lord 
Chancellor,  1  Cr.  &  Ph.  1,  noted  infra: 
Evan  V.  Avon,  29  Beav.  44.  Text  cited 
and  approved;  Place  v.  Providence,  12 
R.  I.  1;  Roper  v.  McWhorter,  77  Va. 
214  (lease  of  ferries  enjoined).  See 
Allen  V.  Clausen,  114  Wis.  244. 

In  explanation  of  the  English  deci- 
sions referred  to  in  this  note,  it  may  be 
observed  that  by  §  92  of  the  Municipal 
Coiporations  Act  of  1835  before  men- 
tioned (ante,  §§  10,  175)^  the  income  of 
aU  the  property  belongmg  or  payable 
to  any  of  the  old  coiporations  was  to 
be  paid  to  the  treasurer  of  the  new  or 
remodelled  coiporation,  and  the  fund 
so  created  was  to  be  subject  to  the 
pa]nnent  of  the  debts  of  the  old  corpo- 
ration, to  the  payment  of  the  salaries  of 
municipal  officers,  of  municipal  election 
escpenses,  municipal  court  expenses,  and 
all  other  expenses  incident  to  carrying 
the  act  into  effect;  with  a  provision  that 
any  surplus  should  be  applied,  under 
the  direction  of  the  council,  for  the 
public  benefit  of  the  inhabitants  and 
the  improvement  of  the  borough.  In 
case  the  borough  fund  thus  obtained 
should  prove  insufficient  for  the  enumer- 
ated purposes,  power  is  given  to  the 
coimcil  to  raise  the  deficiency  by  tax- 
ation or  a  borough'  rate.  The  author 
does  not  see  that  property  thus  held, 
income  thus  derivea,  and  public  powers 
thus  to  be  exercised,  are  in  essence 
different  from  the  property,  income, 
and  powers  ordinarily  appertaining  to 
our  American  municipalities.  If  this 
be  so,  the  English  cases  below  cited 
are  especially  instructive. 

Summary  of  leading  English  cases: 
In  the  leading  case  of  the  Attomey- 
Greneral  v.  Aspinwall,  supra,  Lord 
Chancellor  CoUenham  held  that  the 
property  in  question  became,  upon  the 
enactment  of  the  Municipal  Corpora- 
tions Act,  subject  to  the  public  trusts 
declared  by  that  act,  and  was  not  under 
the  absolute  control  of  the  corpora- 
tion; and  that  if  any  given  appropri- 
ation of  this  fund  or  property  be  not 


consistent  with  the  trust,  but  for 
purposes  forei^  to  it,  the  Attomey- 
Ueneral  has  a  nght  to  file  an  informa- 
tion or  bill  in  equity,  asking  ''that  the 
fimd  may  be  recculed.  secured,  and 
appropriated  for  the  public,  or  in  other 
words,  charitable  purposes,  to  which 
it  is  by  the  act  devoted."  Attom^- 
General  v,  Aspinwall,  2  Mylne  A  Cr. 
613,  618.  He  says:  "I  cannot  doubt 
that  a  clear  trust  was  created  by  this 
act  for  pvUic,  and  iher^ore.  in  the  legal 
sense  of  the  tenUf  charitahle  marposes, 
of  all  the  mone^  belonging  to  tne  corpo- 
ration at  the  tune  of  the  passing  of  the 
act."    76.623. 

On  the  same  principle  Lord  Cottenr 
ham,  in  the  case  of  the  Attorney-Gen- 
eral V,  Poole,  4  Myl.  A  O.  17,  supra, 
held  that  chancery  had  jurisdiction 
on  an  information  of  the  Attorney- 
General  filed  on  the  relation  of  certam 
ratepayers  of  the  coiporation,  to  pre- 
vent the  municipal  council  from  award- 
ing unauthorized  compensation  to  the 
officers  of  the  corporation  out  of  the 
borough  fund,  and  that  it  was  inmiate- 
rial  that  the  means  of  payment  were 
to  be  raised  by  a  rale  or  tax  over  the 
levy  of  which  the  coiui;  might  not  have 
any  control.  The  ground  of  inter- 
ference was  that  the  fund  of  the  corpo- 
ration, however  acquired,  is  a  trust  fund, 
to  be  used  for.  and  only  for,  piu*poses 
consistent  with  the  provisions  of  the 
Municipal  Corporations  Act,  and  that 
trustees  may  m  equity  be  restrained 
from  committing  breaches  of  trust. 
To  the  objection  that  "the  information 
did  not  impute  fraud  in  the  proceedings 
of  the  council"  the  Lord  Chancellor 
said:  "But  a  trustee  may  be  ^plty  of  a 
breach  of  trust  from  error  or  ignorance 
of  his  duty,  and  if  it  were  necessary 
to  impute  fraud,  the  term  itself  need 
not  be  used;  it  is  sufficient  if  the  facts 
stated  amount  to  a  case  of  fraud." 
Conformably  to  these  principles,  where 
the  municipal  council,  vnthoui  authority 
of  law,  gave  a  bond  to  secure  compensa- 
tion out  of  the  corporate  funds  to  an 
officer  of  the  corporation,  this  was  held 
to  be  a  breach  of  their  trust,  cognizable 
in  chancery.  Parr  v,  Attorney-General, 
8  CI.  A  F.  409. 

So  in  the  Attorney-General  v. 
Lichfield,  13  Simons,  547,  the  corj)o- 
ration  was  enjoined  on  an  information 
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is  by  information  or  by  bill  filed  in  the  court  of  equity  by  the  Attor- 
ney-General.   The  king,  as  Tparens  patria,  institutes  the  suit  by  his 


by  the  Attorney-General  from  ordering 
their  treasurer  to  pay  out  of  the  borough 
fund  or  any  funds  of  the  corporation 
the  amount  of  a  promissorv  note  to  one 
Mallett  for  £200  borrowed  mone^,  and 
the  ground  of  the  order  was,  m  the 
language  of  Vice-ChanoeUor  Skadwdl^ 
that,  ''taking  all  the  Acts  of  Parlia- 
ment together,  it  is  quite  dear  that  the 
corporation  had  no  authority  to  give 
the  promissory  note  to  Mallett." 

So,  also,  in  Attomey-Cktneral  v. 
Norwich,  16  Simons,  225,  the  corpora- 
tion was  restrained,  in  a  suit  by  the 
Attorney-General  at  the  instance  of 
ratepayers,  from  using  the  borough 
fund  for  an  unauthorized  purpose;  tIb., 
to  pay  the  expenses  of  procuring  an 
Act  of  Parliament  to  unprove  the 
navigation  of  a  river  flowing  through 
the  corporation.  See  Attorney-General 
V.  Wigan,  34  Eng.  Ch.  (5  De  Gex.  M. 
A  G.)  52;  Frost  v.  Behnont,  6  Allen 
(Mass.),  152. 

So  in  this  country,  it  has  been  held 
that  a  New  Englana  town  caimot  ap- 
propriate money  to  pa]^  the  expenses 
of  a  committee  to  petition  the  legisla- 
ture for  the  annexation  of  the  town 
to  another  town,  thereby  merging  its 
own  organization.  Minot  v.  West 
Roxbtiry,  112  Mass.  1;  ante,  §  824. 
note,  in  Sherlock  v,  >^^nnetka,  59 
111.  389,  a  fraudulent  and  illegal  exer- 
cise of  the  powers  of  the  municipal 
council  looking  to  Ihe  creation  of  un^ 
authorized  debt  of  the  municipality  was 
treated  as  a  breach  of  trust  and  a  fraud 
upon  the  law,  against  which  equity 
would  relieve  at  the  instance  of  tax- 
payers and  propertv-owners. 

So  in  Canada,  the  members  of  the 
council  are  not  the  corporation,  but  the 
agen's  of  the  corporation  for  the  man- 
agement of  its  affairs  and  fimds.  When 
these  agents  are  shown  so  to  misap- 
propriate the  funds  of  the  corporation 
as  to  put  the  money  into  their  own 
pockets  when  not  authorized  so  to  do, 
a  bill  in  eauity  at  the  instance  of  a  rate- 
payer. Blakie  v.  Staples,  13  Grant 
(Can.),  67,  or  an  action  at  the  suit  of  the 
corporation,  will  lie  against  them  to 
recover  it  back;  and  when  that  misap- 
propriation is  mixed  up  with  what 
may  have  been  rightfully  paid,  it  is 
but  right,  in  order  to  operate  as  a  safe- 
guard to  the  corporation,  to  cast  the 


burden  of  proof  on  the  a^ent,  to  sepa- 
rate from  the  appropriation  he  nas 
received  that  portion  which  he  would 
be  legally  entitled  to  take.  East  Nis- 
souri  V,  Horseman,  16  Up.  Can.  Q.  B. 
588.  In  Canada  the  e  is  not  only  a 
dvil  but  a  criminal  remedy.  Daniels  p. 
Burford,  10  Up.  Can.  Q.  B.  481.  See 
further^Baxtert;.  Kerr,  23 Grant  (Can.), 
367.  The  treasurer  should  not  pay 
money  on  any  or  every  draft  and  order 
which  the  reeve  for  the  time  being  may 
direct  him  to  pay.  The  township 
monevs  will  probably  be  considered 
as  stiU  in  his  hands,  unless  paid  out  on 
a  proper  legal  authority,  for  purposes 
contemplated  and  authorized  by  law. 
at  least  until  he  has  received  a  formal 
acquittance  and  discharge  from  the 
municipality.  East  Nissouri  v.  Horse- 
man et  al.,  9  Up.  Can.  C.  P.  191,  per 
Draper,  C.J.  Nor  should  he  pay  money 
on  an  illegal  order  or  resolution,  for  an 
Act  of  Parliament  should  be  regarded 
by  him  as  a  higher  authority  than  the 
resolution  or  by-law  of  a  corporati<Ni 
created  by  an  Act  of  Parliament. 
Daniels  v.  Burford,  10  Up.  Can.  Q.  B. 
481.  And  if  a  treasurer  so  pay  mon^ 
on  an  illegal  order  or  resolution,  he 
would  be  probably  subject  to  criminal 
prosecution.  East  Nissouri  v.  Horse- 
man, 16  Up.  Can.  Q.  B.  580.  But  he 
is  not  now  liable  to  any  action  at  law 
for  monevs  paid  by  him  in  accordance 
with  a  by-law  or  resolution  of  the 
counciL  Harrison's  Munic.  Man.  for 
Canada  (5th  ed.),  p.  186;  Biggar, 
Municipal  Manual  (Canada,  1900), 
301. 

In  Attorney-General  v.  Wilson,  9 
Simons.  30,  affirmed  by  the  Lord 
Chancellor,  1  Cr.  A  Ph.  1,  which  was 
an  information  and  bill  in  equity  by 
the  Attomey-Creneral  at  the  relation 
of  the  corporation  of  Leeds^  it  was  held 
that  chancery  had  jurisdiction  (not- 
withstanding a  special  remedy  in  the 
Municipal  Corporations  Act)  to  re- 
lieve against  fraudulent  alienations 
of  corpcnrate  property,  and  that  the 
corporation  coula  impeach  the  fraudu- 
lent acts  of  its  officers,  and  maintain 
a  suit  to  set  aside  transactions  fraudu- 
lent against  it,  though  carried  into  effect 
in  the  name  of  members  of  its  coun- 
cil; and  this  right  the  Lord  Qianoellor 
considered  not  to  be  affected  by  the 
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proper  oflBcer,  the  Attomey-Greneral,  who  files  the  necessary  infor- 
mation, or  information  and  bill,  as  a  prerogative  right,  —  the  right 
which  the  sovereign  has  to  call,  by  his  appropriate  oflBcers,  upon 
the  several  courts  of  justice,  according  to  the  nature  of  their  respec- 
tive jurisdictions,  to  see  that  right  is  done  to  his  subjects,  who  are 
incompetent  to  act  for  themselves.  While  it  is  usual  to  join  relators 
in  the  suit,  it  is  not  necessary.  The  object  in  joining  them  is  that 
the  defendants  may  not  be  oppressed,  without  remedy,  by  vexa- 
tious suits,  since  the  relators  are  liable  to  costs,  while  the  crown 
is  not.* 

§  1576  (911).  Sztent  and  Mode  of  Equitoble  Inteiferenee  in  this 
Oountiy.  —  In  this  country  the  preventing  or  the  redressing  of  the 
excesses  of  municipal  power  by  a  resort  to  a  court  of  equity  has  given 
rise  on  some  points  to  much  contrariety  of  judicial  opinion.  Cor- 
porations here  derive  their  powers  from  express  legislative  enact- 
ment. Most,  if  not  all,  of  the  States  have  an  officer  styled  an 
Attorney-General,  whose  duties  are  prescribed  by  statute;  and  these 
duties  differ  in  many  respects  from  the  duties  of  the  Attorney- 
General  in  England.  The  question  has  several  times  arisen  how 
far  this  officer,  or  the  public  law  officer  of  the  State,  may  exercise 
the  powers  which  belong  to  the  office  of  the  Attorney-General  at 
common  law,  —  to  file  informations  or  bills  in  equity,  to  prevent 

circumstance  that  the  Attomey-Gen-  Corp.  137-139,  142;  arUe,  §§  433-444, 

eral  had  the  like  power.     A  similar  note. 

power  to  vroteci  corporate  property  was  ^  Whether  funds  derived  by  a  mu- 

asserted  oy  the  Master  of  the  Rolls  nicipality  from  taxation  for  municipal 

in  Attorney-General  v.  Liverpool,   13  improvements,  the  payment  of  mumd- 

Eng.  Ch.  (1   Mylne  &  Cr.  171)  343,  pal  expenses,  &c.,  are  charitable  funds, 

where  the  information  was  filed  by  the  see    Attomey-Gcaieral    o.    Brown,    1 

Attorney-General  at  the  relation  of  Swanst.  265;  compare  Attomey-Gen- 

two  merchants  of  Liverpool,  one  of  eral  v.  Heelis,  2  Sun.  A  St.  67.    Both 

whom  was  a  burgess  or  ratepaying  of    these    cases    are    referred   to    in 

citizen,    against    the    corporation    en  Attorney-General  v.  Dublin,   1  Bligh 

liverpool.     The  line  of  English  deci-  N.  R.  312,  334.    See  Carlton  v.  Salem, 

sions  cited  in  §§  1574  and  1575  is  re-  103  Mass.  141,  referred  to  infra,  §  1585, 

ferred  to  at  length,  and  distinguished  note. 

by  AUen,  J.,  in  People  v.  Ingersoll,  58  ^  Per  Lord  Redesdak,  in  the  Attoiv 

N.  Y.  1;  post,  ii  1578,  1585,  note,  and  ney-General  v,  Dublin,  1  Bligh  N.  R. 

cases,  1587;  ante,  §  1573,  note.  312;  Attorney-General  v,  Birmingham, 

//  members  of  a  corporation  contrive  3  L.  R.  Eq.  552;  Attorney-General  v. 

a  scheme  to  drfraud  a  corporation  of  its  Exeter,  51  Sng.  Ch.  507;  29  Beav.  44. 

property,    they    are    personally    liable.  The  answer  of  a  municipal  corporation 

Attorney-General  v.  Wilson,  9  Simons,  to  a  bill  in  chancery  neea  not  be  signed 

30,  aff'd  1  Or.  &  Ph.  1^  supra.   See  also  by  an  officer  thereof;  where  the  name 

Attomey-Creneral  v.  Lichfield,  11  Beav.  of  the  corporation  is  written  to  such 

120;  Attomev-General  v.  Leicester,  9  an  answer,  and  there  is  nothing  to  show 

Beav.  546;  Attorney-General  v.  Ply-  that  it  is  imauthorised,  it  will  be  suffi- 

mouth,  9  Beav.  67;  Regina  v.  Liver-  cient.    Harrison  v,  Peozia,  A.  &  D.  R. 

pool,   9   A.    A    E.    435;    Grant    on  Co.,  77  Dl.  11. 
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or  redress  the  illegal  acts  of  municipal  officers  and  corporations; 
and  connected  with  this  inquiry  is  the  further  one,  when  or  in  what 
cases  private  persons  may  in  their  own  names  resort  to  equity  to 
prevent  the  municipal  authorities  from  passing  beyond  the  line  of 
their  rightful  powers,  or  to  have  unauthorized  corporate  acts  set 
aside  or  the  injury  caused  thereby  redressed  or  corrected.  How 
far  a  court  of  equity  may  control  the  acts  of  municipal  and  public 
corporations  or  of  their  officers,  and  in  what  manner  or  at  whose 
instance  it  will  exercise  its  jurisdiction  where  it  exists,  are  questions 
upon  which,  as  above  observed,  the  courts  in  this  country  are  by 
no  means  fully  agreed.  It  must  suffice,  in  our  further  treatment  of 
this  subject,  to  notice  briefly  the  adjudications  respecting  it,  and  to 
state  what,  in  the  absence  of  controlling  legislative  enactments, 
would  appear  upon  principle  and  sound  public  policy  to  be  the 
correct  doctrine,  as  to  the  extent  and  mode  of  equitable  interfere 
ence  with  the  exercise  of  municipal  powers,  or  with  the  acts  of 
municipal  officers. 

§  1577  (912).  Suit  by  Attorney-General  of  the  State.  — The 
weight  of  authority  seems  to  be  that  the  AUomey^General  of  a 
State,  or  its  other  pubUc  law  officer,  has  by  virtue  of  his  office 
the  right  in  his  name,  or  in  the  name  of  the  State,  upon  the  rela- 
tion of  persons  interested,  to  bring,  in  cases  which  are  properly  of 
equitable  cognizance  and  which  affect  the  public,  a  bill  in  equity  to 
prevent  municipal  corporations  from  exceeding  the  Une  of  their 
lawful  authority,  or  to  have  their  illegal  acts  set  aside  or  corrected.^ 

*  Davis  V,  New  York,  2  Duer,  663.  DeniOj  J.,  admits  that  the  Attomey- 
In  this  case  the  subject  is  very  learnedly  General  may  file  an  information  m 
discussed  by  Mr.  Justice  uuer,  who  equitv  to  prevent  an  act  which  would 
cites  and  reviews  the  principal  English  be  a  breacn  of  trust.  The  right  of  the 
authorities,  and  deduces  from  them  Attorney-General  to  bring  a  suit  to 
the  doctrine  that  when  the  act  of  a  prevent  the  illegal  issue  of  bonds  by  an 
municipal  corporation,  which  is  the  incorporated  town  to  a  railroad  com- 
subject  of  complaint,  anects  injuriously  pany  was  denied  by  MvUinj  J.,  in  the 
and  equally  tne  entire  public  within  Supreme  Court,  and  the  previous  cases 
the  jurisdiction  of  the  corporation,  the  in  that  State  above  cited  were  dis- 
Attomey-General  is  a  necessary  partv.  approved ;« but  it  is  observable  that  the 
See  also  People  v.  Lowber,  7  Abb.  learned  judge  seems  to  proceed  upon 
(N.  Y.)  Pr.  158,  —  an  action  by  the  the  basis,  believed  to  be  fundamentally 
Attorney-General  to  prevent  the  coi^  erroneous,  "that  the  people,  that  is. 
poration  from  completing  an  alleged  the  State  in  its  corporate  capacity  and 
unauthorized  contract  for  the  purchase  character,  has  no  manner  of  interest" 
of  land  on  which  to  erect  a  market-  in  a  litigation  where  the  Question  is 
house.  People  v.  New  York,  9  Abb.  whether  corporate  powers  which  it  has 
(N.Y.)Pr.253,10Abb.(N.Y.)Pr.l44;  granted  have  been  exceeded  or  not. 
Same  v.  Same,  32  Barb.  (N.  Y.)  102.  In  People  v.  Miner,  2  Laneang  (N.  Y.), 
Doolittle  V.  Broome  County,  18  N.  Y.  396;  reaffirmed.  People  ».  Albany  A 
155,   157,   referred  to  infra,   §   1585,  Susq.  R.  Co.,  5  Lansing  (N.  Y.),  25. 
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This  doctrine  has  been  asserted  by  an  able  court,  in  a  case  where 
there  was  no  statute  giving  the  Attomey-Greneral  power  to  inter- 
fere to  prevent  an  abuse  of  corporate  powers,  or  prescribing  the 
terms  of  such  interference,  and  where  the  injury  compkined  of  by 
the  relators  was  a  disregard  of  the  provisions  of  a  municipal  charter, 
which  required  contracts  to  be  let  to  the  loioest  responsible  bidder. 
It  was  conceded  in  that  case  that  the  Attorney-General  would 
have  the  right  to  enjoin  the  misappropriation  of  a  charitable  fund 
held  by  the  corporation;  and  the  court  considered  that  there  was 
no  substantial  distinction  between  such  a  case  and  one  where, 
under  legislative  authority,  a  corporation,  authorized  to  raise 
funds  by  taxation  for  specified  purposes  or  on  certain  conditions 
only,  threatens  effectually  to  abuse  its  powers  in  this  respect  by  a 
misappropriation  or  unwarranted  use  of  corporate  moneys  or  funds.^ 

Missouri,  the  Attorney-General,  or  the 
prosecuting  attorney  of  a  county,  in 
which  a  public  nuisance  exists,  ma^ 
maintain  an  action  to  abate  the  nui- 
sance, independent  of  any  statute. 
Such  action  possesses  the  character- 
istics of  a  bill  in  equity.  State  v.  Van- 
dalia,  119  Mo.  App.  406. 

Suit  on  behalf  of  aU  taxpayers,  when 
once  entertained  by  the  court,  cannot 
be  dismissed  without  an  order  of  court. 
McAden  v.  Jenkins,  64  N.  Car.  796,  be- 
fore Pearson,  C.  J. 

In  Upper  Canada  the  mayor  is  the 
head  of  tne  council,  and  the  head  and 
chief  executive  officer  of  the  corpora- 
tion, and  it  is  held  that  a  bill  will  lie  in 
equity  by  some  of  ^he  inhabitants  of  a 
municipality  alleging  an  illegal  mis- 
application of  its  funds  bv  the  mayor. 
Patterson  v,  Bowes,  4  Grant  (Can.), 
170.  The  Attorney-General  is  not  a 
necessaiy  party  to  such  suit.  lb. 
Where  the  mayor  of  a  city  secretly 
contracted  to  purchase  at  a  discoimt 
a  lar^e  number  of  the  debentures  of 
the  city,  which  it  was  expected  would 
be  issued  under  a  contemplated  by- 
law of  the  city  council,  and  was  after- 
wards himself  an  active  party  in  pro- 
curing and  giving  effect  to  the  by-law 
subsequently  passed,  he  was  held  to 
be  a  trustee  for  the  city  of  the  profit 
derived  from  the  transaction.  Toronto 
V.  Bowes.  4  Grant  (Can.).  489,  affirmed 
in  appeal,  6  Grant  (Can.),  1,  and  after- 
wards affirmed  by  the  privy  council; 
more  fully  ante,  §  772;  Harrison's 
Munic.  Man.  (5th  ed.)  320, 321;  Biggar, 
Municipal  Manual  (Canada,  1900),  115. 
^Attorney-General    v,    Detroit,    26 


In  the  People  t;.  IngersoU,  58  N.  Y.  1, 
and  People  v.  Fields,  58  N.  Y.  491,  the 
Court  of  Appeals  decided  that  the 
Attorney-General  could  not  intervene 
by  civil  action  in  the  name  of  the  State 
to  recover  money  due  to  the  city  of 
New  York  (infra,  §  1578), 

In  California,  it  has  been  decided 
that  where  a  suit  is  instituted  in  the 
name  of  the  State  by  the  Attorney- 
General,  on  the  relation  of  the  real 
party  in  interest  seeking  reUef ,  and  the 
State  has  no  interest  therein,  the 
Attorney-General,  as  such,  has  no 
power  to  control  the  suit  or  withdraw 
nis  consent  to  the  use  of  the  State's 
name,  to  the  prejudice  of  the  relator. 
People  V,  Nortn  San  Francisco  H.  &  R. 
Assoc,  38  Cal.  564.  See  ante,  chap, 
xxix.,  as  to  relator.  The  Attomev- 
General  may  institute  an  action  in  the 
name  of  the  people  to  enjoin  or  abate 
a  public  nuisance  caused  by  obstruc- 
tions upon  a  public  street.  People  v. 
Beaudry,  91  Cal.  213,  220.  The  dis- 
trict attorney  is,  by  statute,  authorized 
to  maintain  an  action  in  the  name  of 
the  coimty  to  recover  moneys  un- 
lawfully paid  on  account  of  the  county. 
See  Tehajna  County  v,  Sisson,  152  Cal. 
167. 

In  Missouri,  a  very  able  lawyer, 
sitting  as  a  special  judge  (Shepley,  J.), 
upon  a  review  of  the  English  cases,  held 
that  an  information  in  equity  by  a  law 
officer  of  the  State  would  lie  to  prevent 
the  county  authorities  from  doing  an 
unauthorized  act,  such  as  issuing  rail- 
road bonds.  State  v.  Saline  County, 
51  Mo.  350,  Wagner,  J.,  dissenting; 
infra,  §§  1579,  note,  1584,  note.     In 
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§1578 


§  1578  (913).  Sune  Subject;  Tweed  FraudB  in  Hew  York  Oity.  — 
In  cases  arising  out  of  the  well-known  municipal  frauds  in  New 
York  of  Tweed  and  his  confederates^  it  was  held  by  the  Court  of 
Appeals  that  an  action,  unless  given  by  statute,  cotdd  not  be  mainr 
iained  in  the  name  of  the  State  by  the  Attorney-General  to  recover  a 
judgment  in  the  name  of  the  State  for  moneys  illegally  and  fraudu- 
lently taken  by  the  defendants  from  and  belonging  to  the  city  of 
New  York.  As  the  ownership  of  such  moneys  was  in  the  city  cor- 
poration, and  not  the  State  of  New  York,  the  court  decided  that 
the  right  of  action  to  recover  the  same  was  in  that  corporation  and 
not  in  the  State.  And  it  was  further  decided  that  the  fact  that 
the  dty  corporation  through  its  officers  fraudulently  colluded  with 
the  defendants,  to  protect  them  from  dvil  actions  to  enforce  their 
UabiUty,  did  not  give  a  right  of  action  to  the  State  or  authorize 
the  Attorney-General,  without  express  legislative  sanction,  to  bring 
suit  in  the  name  of  the  State  to  recover  such  moneys,  making  the 
wrong-doers  and  the  municipality  defendants.^ 

giving  street  with  patented  pavement. 
obart  V.  Detroit,  17  Mich.  246; 
Attorney-General  v,  Detroit,  26  Mich. 
263;  Dean  v.  Charlton,  23  Wis.  590; 
Harlem  Gasl.  Co.  v.  New  York,  33 
N.  Y.  309;  anU,  §803.  Index  — Po^ 
erUed  Artides  and  Patented  Pavement. 

1  People  V.  Fields,  58  N.  Y.  491; 
People  V.  IngeraoU,  58  N.  Y.  1;  Ckurch, 
C.  J.;  and  RapallOf  J.,  dissenting.  The 
English  cases  referred  to  in  §§  1574  and 
1575  of  this  work,  holding  that  the 
Attorney-General,  on  behalf  of  the 
crown,  may  resort  to  equity  to  prevent 
the  abuse  of  corporate  powers  relating 
to  property  and  fimds,  even  if  the 
doctrine  of  those  cases  prevailed  in 
New  York,  which  was  not  decided, 
were  considered  as  distinguishable  from 
the  case  before  the  court,  as  this  was 
a  cUnl  action  for  the  recovery  of  money, 
which  coiUd  only  he  brouaht  by  the 
owner,  and  the  owner  was  the  corpora- 
tion  and  not  the  State.  The  courts  of 
New  York  had  previously  held,  errone- 
ously as  we  think,  that  the  taxpayers, 
as  such,  were  without  remedy  m  such 
cases.  Post,  §  1585.  This  condition  of 
practical  helplessness  against  fraud 
was  remedied  by  the  Acts  of  1872  and 
1881.  Ayers  v.  Lawrence,  59  N.  Y. 
192;  Metzger  v.  Attica  A  Arcade  R. 
Co.,  79  N.  Y.  170,  171;  Osterhoudt  v. 
Rigney,  98  N.  Y.  222;  infra,  S§  1579, 
1585,  and  note. 


Mich.  263;  "Every  misuse  of  cor- 
porate authority  is  in  a  legal  sense  an 
abuse  of  trust,  and  the  State,  as  the 
visitor  and  supervisory  authority  and 
creator  of  the  trust,  is  exercising  no 
impertinent  vigilance  when  it  inquires 
into  and  seeks  to  check  it."  /&. 
Per  Coqley,  J.,  who  in  his  opinion  care- 
fully considers  what  kind  and  decree 
of  abuse  of  corporate  power  will  jus- 
tify the  interference  of  the  Attorney- 
General.  It  was  held  in  this  case  that 
where  the  council  awarded  the  contract 
to  the  highest  of  two  bidders  /or  putting 
down  pavements,  but  the  difference 
in  the  bids  was  less  than  $200.  of 
which  less  than  130  was  to  be  paid  by 
the  city,  and  the  contractors  had  gone 
on  without  objection  and  incurred 
large  expenses,  and  the  lot-owners  did 
not  complain,  the  amount  involved 
was  too  small  to  warrant  the  interven- 
tion of  the  Attomey-Greneral,  espe- 
cially as  it  appeared  that  the  error  of 
the  council,  it  any,  was  not  intentional, 
but  one  of  judSnnent  only.  Ante, 
§1130,    Index  —  Lowest  Bidder. 

A  judgment  of  the  Supreme  Judicial 
Court  of  Massachusetts  sustained  in 
its  reasoning  the  principles  laid  down 
in  the  text  and  approved  by  the  Su- 
preme Court  of  Michigan  in  the  case 
just  cited.  Attorney-General  v.  Bos- 
ton, 123  Mass.  460;  infra,  §  1585, 
note;  ante,  §  274,  as  to  injunction, 
for  restraining  tax  or  assessment  for 
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§  1579  (914).  When  Taxpayers  and  Property-holders  may  have 
Injunction.  —  In  this  country,  the  right  of  property-holders  or  tax- 
able  inhabitants  to  resort  to  equity  to  restrain  municipal  corpora- 
tions and  their  officers  from  transcending  their  lawful  powers  or 
violating  their  legal  duties  in  any  mode  which  will  injuriously 
affect  the  property-holders  or  taxpayers,*  —  such  as  making  an  un- 
authorized appropriation  of  the  corporate  funds,  or  an  illegal  or 
wrongful  disposition  of  the  corporate  property,^  or  levying  and  col- 
lecting void  and  illegal  taxes  and  assessments  upon  real  property 
under  circumstances  presently  to  be  explained,'  —  has,  without  the 
aid  of  statute  provision  to  that  effect,  been  affirmed  or  recognized 
in  numerous  cases  in  many  of  the  States.  It  is  the  prevailing,  we 
may  now  add,  almost  universal  doctrine  on  this  subject.^     It  can, 

1  Wong   Wai   v.    Williamson,    103  citing  text:    Scott  v.  La   Porte,    162 

Fed.  Rep.  1.    See  Keen  v.  Waycross,  Ind.  34;    Jordan  v.  Lo^^ansport,   171 

101  Ga.  588.    A  taxpayer  mav  enjoin  Ind.   280;    Macy  p.    Miami    County 

the  creation  of  an  illegal  debt  by  a  (Ind.    App.),    80    N.    E.   Rep.   553; 

town  or  city.    Scott  v,  Allen,  53  111.  Miller  v.  Des  Moines,  143  Iowa,  400; 

App.  341.  122    N.    W.    Rep.    226;     Ramsey   v. 

s  Chamberlain  v,  Tampa,  40  Fla.  Shelbyville,  119  Ky.  180,   184;  Dyer 

74;    Holden  v.  Alton,    179   111.   318;  v.  Newport,  123  Ky.  203;   Johnson  t\ 

Bradley  o.  Gilbert,  46  111.  App.  623;  New  Orleans,  105  La.  149;   Sugar  v.    t 

Savidge  v.  Spring  Lake,  112  Mich.  91;  Monroe,    108    La.    677,    citing    text; 

Shepard  v,  Easterling,  61  Neb.  882;  Murphy  w.  St.  Mary's  Parish  Police 

Blood  v.   Manchester  Electric   Light  Jury,   118  La.  401,  409,  citing  text; 

Co.,  68  N.  H.  340.  Saxon  v.  New  Orleans,  124  La.  717, 

'  Bradford  v.  San  Francisco,   112  quoting  text;  Handy  v.  New  Orleans, 

Cal.  537,  approving  text;    Cascaden  39  La.  An.  107,  109,  citing  text;  Rey- 

o.  Waterloo,  106  Iowa,  673.  citing  text,  nolds  v,  Watenrille,  92  Me.  292;  Blood 

«  Roberts    v.    Bradfield,    12    App.  v,  Beal,  100  Me.  30;  St.  Mary's  Ind. 

D.  C.  453;   Davenport  v,  Buffington,  School  v.  Brown,  45  Md.  310,  citing 

97  Fed.  Rep.   234;    Inge  v.  Mobile  text;  Baltimore  v,  Keyser,  72  Md.  106, 

Board  of  Public  Works,  135  Ala.  187,  108;    Packard  v.  Hayes,  94  Md.  233, 

195,  citing  text;    Russell  v.  Tate,  52  252;    Bennett  v.  Baltimore,  106  Md. 

Ark.  541,  545,  citing  text;    Gibson  v.  484,  496;   Curtenius  v.  Grand  Rapids 

Trinity  County,  80  Cal.  359;  Winn  ».  A  Ind.  R.  Co.,  37  Mich.  583;  Alpena 

Shaw,  87  Cal.  631,  636,  citing  text;  v.  Alpena  County  Circuit  Judge,  97 

Barry   v.    Goad,    89  Cal.    215,    223;  Mich.   550;    Bates  v,   Hastings,    145 

Santa  Rosa  Light  Co.  o.  Woodward,  Mich.  574,  580,  citing  text;    Cone  v. 

119  Cal.  30;    Johnston  v.  Sacramento  Wold,  85  Minn.  302,  306:  Schiffman 

County,137  Cal.  204.  210;   Chamber-  ».  St.  Paul,  88  Minn.  43;  Patterson  v. 

lain  V.  Tampa,  40  Fla.  74;   Anderson  Barber  Asphalt  Pav.  Co.,  96  Minn.  9; 

V.  Fuller,    51  Fla.  380;     Americus  v,  Davenport  v.  Kleinschmidt,  6  Mont. 

Perry,   114  Ga.  871,  884;    Fluker  v,  502,    523,    mioting    text;    Tukey    v. 

Union  Point,  132  Ga.  568;  Stevens  v,  Omaha,  54  Neb.  370,  378;  Shepard  v, 

St.  Mary's  Training  School,  114  lU.  Easterling,  61  Neb.  882;  Grand  Island 

336,  345;   Chicago  v,  Nichols,  177  111.  &  W.  C.  R.  Co.  v.  Dawes  County,  62 

97,  104:    Adams  v,  Brenan,  177  111.  Neb.   44;    Poppleton  v,   Moores,   62 

194;    Holden  v,  Alton,  179  HI.  318;  Neb.  851;  8.  c.  67  Neb.  388;  Balkrd 

litz  V.  West  Hammond,  230  111.  310;  v.  Cemey,  83  Neb.  606;  State  v.  White 

Gorman  v,  Tldholm,  94  111.  App.  371;  Pine  County,  22  Nev.  80,  87,  citing 

Sackett  0.  New  Albany,  88  Ind.  473;  text;     Blood    o.    Manchester    Elect. 

Valparaiso   v.    Gardner,    97    Ind.    1;  light  Co.,  68  N.  H.  340;   Merrimon 

Ricnmond   v.   Davis,    103   Ind.   449;  v.  Southern  Pav.  k  Const.  Co.,  142 

Meyer  v.  Booneville,  162  Ind.  165, 173,  N.  Car.  539,  citing  text;  Roberts  v. 
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we  thinks  be  vindicated  upon  principle,  in  view  of  the  nature  of 
the  powers  exercised  by  municipal  corporations  and  the  necessity 
of  aifording  easy,  direct,  and  adequate  preventive  relief  against 
their  misuse.  It  is  better  that  those  immediately  affected  by  cor- 
porate abuses  should  be  armed  with  the  power  to  interfere  di- 
rectly in  their  own  names  than  to  compel  them  to  rely  upon  the 
action  of  a  distant  State  officer.  The  equity  jurisdiction  may,  in 
such  cases,  usually  rest  upon  fraud,  breach  of  trust,  multiplicity 
of  suits,  or  the  inadequacy  of  the  ordinary  remedies  at  law.  It  is 
advisable,  in  view  of  its  importance,  briefly  to  examine  the  doc- 
trine above  mentioned,  and  the  grounds  upon  which  it  rests,  in 
the  light  of  some  of  the  leading  judgments  of  the  courts,  the  better 
to  see  its  scope,  limitations,  and  application.^ 

Fargo,  10  N.  Dak.  230;  Pierce  v.  authorized  to  apply.  If  there  is  no 
Hagans,  79  Ohio  St.  9,  19,  ouoting  solicitor  in  the  mumcii>ality,  or  other 
text;  Walker  v.  Dillondale,  30  Ohio  legal  counsel  whose  duties  require  him 
Cir.  Ct.  R.  623,  625,  quoting  text;  to  apply  for  the  injunction,  a  resident 
Kellogg  V.  School  Dist.  No.  10.  13  taxpayer  may  apply  to  the  court  for 
Okla.  285,  ^^I  ^^  Reno  v.  Cleve-  an  injunction  restraining  the  iUegal 
land  Trimdad  Pav.  Co.  (Okla.).  107  use  of  the  funds  of  the  corporation. 
Pac.  Rep.  163;  Carman  v.  Wood-  Pierce  v,  Hagans,  79  Ohio  St.  9.  See 
ruff,  10  Oreg.  133,  135,  quoting  text;  also  Cincinnati  St.  R.  Co.  t;.  Smith, 
State  V,  Pennoyer,  26  Oreg.  205;  29  Ohio  St.  291;  Weir  v.  Day,  35  Ohio 
Dorothy  v.  Pierce,  27  Oreg.  373;  St.  143;  Hensly  v.  Hamilton,  3  Ohio 
Brownfield  v,  Houser,  30  Or^.  534;  Cir.  Ct.  R.  201:  Wood  v.  Pleasant 
Bumess  ».  Multnomah  County,  37  Ricke,  12  Ohio  Cir.  Ct.  R.  177;  Pullen 
Oreg.  460,  468;  Sank  v,  Philadelphia,  t;.  Smith,  26  Ohio  Cir.  Ct.  R.  549; 
8  PhUa.  117;  Frame  v.  Felix,  167  Pa.  Cope  w.  Wellsville,  25  Weekly  Law 
47:    Wolff  Chemical  Co.  v.  Philadel-  Bull.  250:  Kissel  v.  Columbus  Grove, 

§hia,  217  Pa.  215;  Graves  v,  Jasper  34  Weekly  Law  Bull.  50;  aff'd  53 
chool  Township,  2  S.  Dak.  414,  418,  Ohio  St.  650:  Hallock  v.  Columbus, 
citing  text;  Roper  v.  McWhorter,  77  1  Ohio  N.  P.  n.  s.  205;  Smith  v. 
Va.  214;  Lynchburg  A  R.  St.  R.  Co.  Rockfoid.  4  Ohio  N.  P.  n.  b.  513. 
r.  Dameron,  95  Va.  545,  546,  547,  One  who  is  a  taxpayer  and  property- 
citing  text;  Woldenberg  v.  Sampson,  owner  in  a  city  may  invoke  equity 
55  Wash.  152;  104  Pac.  Rep.  184;  jurisdiction  to  set  aside  the  action  of 
Webster  v.  Dou^Uis  County,  102  W^is.  a  city  board  in  awarding  a  contract  in 
181;  Siegel  v.  Liberty,  111  Wis.  470,  violation  of  law.  Frame  v.  Felix,  167 
473;    Kircher  v,  Ped.erBon,   117  Wis.  Pa.  St.  47. 

68,  74:  Allen  v.  Milwaukee,  128  Wis.  ^  Equity  has  the  power  to  restrain 
678;  McMillan  v.  Fond  du  Lac,  139  the  coUecHan  of  taxes,  where  fraud  has 
Wis.  367.  occurred,   or   on  proper   case  made, 

In  Ohio,  it  is  made  the  duty  of  the  where  the  assessment  or  levy  is  with- 
city  solicitor  to  apply  in  the  name  of  out  legal  authority.  Mra,  §§  1589. 
the  corporation  for  an  injunction  to  1590,  and  cases;  First  Nat.  Bank  of 
restrain  the  misapplication  of  the  funds  Shawneetown  v.  Cook,  77  HI.  622; 
of  the  corporation  or  the  abuse  of  its  Brandriff  v,  Harrison  County.  50  Iowa, 
corporate  power,  or  the  execution  164;  Dupage  County  v,  Jenxs.  65  111. 
or  performance  of  any  contract  made  275;  Riley  v.  Western  Union  Tel.  Co., 
in  contravention  of  the  laws  or  ordi-  47  Ind.  511:  Lebanon  v,  Ohio  A  M. 
nances  governing  the  same,  or  which  R.  Co.,  77  111.  539. 
was  procured  by  fraud  or  corruption.  7^  <ioc(rtn«  of  the  text  was  approved 
If  the  city  solicitor  fails,  upon  the  and  applied  by  Pardee,  J.,  in  me  case 
request  of  any  taxpayer,  to  apply  for  of  the  Liberty  Bdl,  where  the  city  of 
an  injunction,  then  the  taxpayer  is  New  Orleans  was  enjoined,  at  the  suit 
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§  1580  (915).    Same  Subject.     Bationale   of   Doctzine;    Author's 
View.  —  lie  doctrine  of  the  preceding  section  is  also  supported 

of  a  taxpayer,  from  appropriating  city  bia  County  v.  Brvson,  13  Fla.  281 ; 
funds  to  pay  for  the  transportation  Cook  County  v.  Chicago,  B.  A  Q.  R. 
of  the  old  Liberty  Bell  from  Philadel-  Co.,  35  111.  460;  Porter  v,  Rockford, 
phia  to  New  Orleans  for  a  centennial  R.  I.  A  St.  L.  R.  Co.,  76  HI.  561; 
exposition  in  the  latter  place.  The  Chicago,  B.  A  Q.  R.  Co.  v,  Siders, 
learned  judge  well  observed:  ''Mu-  88  lU.  321;  Lemont  o.  Singer,  &c. 
nicipal  corporations  exhibit  the  highest  Stone  Co.,  98  Illl  95;  Jeffersonville 
patriotism  in  obeying  the  laws  made  v.  Patterson,  32  Ind.  140;  Williams 
for  their  government."  The  liberty  v,  Pinney,  25  Iowa,  436;  Biunes  v. 
Bell  case  (Bayle  v.  N.  O.),  23  Fed.  Rep.  Atchison,  2  Kan.  454;  McDonald 
843.  See  also  Harrington  v.  Plain-  v,  Murphree,  45  Miss.  705;  Sayre  v. 
view,  27  Minn.  224;  Willard  v.  Com-  Tompkms,  23  Mo.  443;  Barrow  v, 
stock,  58  Wis.  565;  Lynch  v.  Eastern  Davis,  46  Mo.  394;  Heywood  v,  Buf- 
L.  F.  &  M.  R.  Co.,  57  Wis.  430  (to  falo,  14  N.  Y.  534;  Corrothers  v, 
enjoin  delivery  of  railway  aid  bonds) :  Clinton  Dist.  Bd.  of  Education,  16 
Robertson  v.  Breedlove,  61  Tex.  316  W.  Va.  527;  Warden  v.  Fond  du  Lac 
(restraining  issue  of  bonds  by  a  county);  Ck>imty,  14  Wis.  618;  Union  Pac.  R. 
Richmond  v.  Crenshaw,  76  Va.  936,  Co.  v.  Lincoln  Coimty,  2  Dill.  C.  C. 
and  cases  cited;  followed  Shenandoah  297.  But  see  post,  §§  1589, 1590.  The 
Valley  R.  Co.  v.  Clarke  County,  78  payment  of  such  portion  as  is  alleged 
Va.  269;  Roper  v,  McWhorter,  77  to  be  legal  may  be  made  a  condition 
Va.  214;  Sackett  v.  New  Albany,  88  precedent  to  the  granting  of  the  relief 
Ind.  473;  Butler  t;.  Detroit,  43  Mich,  sought.  Deefiir  v.  Bowen,  61  Ind.  29. 
552:  Scott  v.  Alexander,  23  S.  Car.  120  "The  collection  of  a  legal  tax  will  not 
(aldermen  required  to  pay  the  costs  be  restrained  to  prevent  the  enforce- 
personally  in  an  action  restndnine  ment  of  an  illegal  one."  Covington  v. 
them  from  increasing  the  municipal  Rockin^am,  93  N.  Car.  134;  I^ndon 
debt  beyond  the  statutoi^  linut).  v.  Wilmington,  78  N.  Car.  109;  Stilz  v. 
The  municipal  corporation  itself  was  Indianapous,  81  Ind.  582.  See  also 
held  not  to  be  entitled  to  invoke  a  High  on  Injunctions,  §  498;  more 
court  of  equity  to  restrain  the  collec-  fully,  infrOf  \i  1589,  1590,  and  notes 
tion  of  a  tax  by  State  and  county  as  to  restraining  the  collection  of 
officers  upon  private  propertv  within  illegal  taxes.  A  resident  cannot  en- 
its  limits,  though  the  tax  was  levied  to  join  the  collection  of  license  tax  for 
pay  its  bonds  alleged  to  be  illegal,  which  he  is  liable,  but  a  cit^  may 
Waverly  v.  Auditor,  100  111.  354.  enjoin  him  from  canying  on  his  busi- 
To  entitle  a  party  to  relief  in  equity,  ness  until  he  pays  it  (New  Orleans  v, 
he  must  bring  his  case  under  some  ao-  Becker,  31  La.  An.  644),  upon  the 
knowLedged  head  of  eguity  jurisdiction;  ground  that  he  mi^t  by  appc^,  &c.. 
the  mere  illegality  of  the  tax  without  protract  the  litigation  for  a  long  perioa 
more,  or  the  threat  to  sell  property  of  time,  and  thus  carry  on  his  business 
for  its  satisfaction,  is  generally  held  without  paving  tax,  and  after  tedious 
not  to  be  sufficient,  but  the  authori-  litigation  there  might  be  no  property 
ties  on  this  point  are  not  uniform,  out  of  which  to  collect  it.  lb. 
since  some  courts  will,  at  the  instance  The  author  directs  attention  to  the 
of  the  taxpayer,  enjom  the  collection  decision  below  cited  of  the  United 
of  any  tax  or  assessment  that  is  ad-  States  Supreme  Court,  as  to  the 
mitted  or  clearly  shown  to  be  illegal  equitable  conditions  which  should  be 
or  void.  Dows  v,  Chicago,  11  Wall,  met  before  a  court  of  equity  will 
(U.  S.)  108;  Hannewiokle  v.  George-  enjoin  the  collection  of  taxes.  State 
town,  15  Wall.  (U.  S.)  547;  Weaver  Railroad  Tax  Cases,  92  U.  S.  575, 
V,  State,  39  Ala.  535;  Alabama  Gold  holding  that  no  injunction,  preliminary 
L.  Ins.  Co.  V,  Lott,  54  Ala.  499:  Mo-  or  final,  can  be  granted  to  stay  collec- 
bile  0.  Baldwin,  57  Ala.  61;  Elkton  tion  of  taxes  until  it  is  diown  that  all 
Land  Co.  v.  Ayers,  62  Ala.  413;  Mont-  the  taxes  conceded  to  be  due  or  which 

S>mery  v.  Sayre,  65  Ala.  564;  Floyd  v.  the  coiui;  can  see  ought  to  be  paid, 

ilbreath,  27  Ark.  675;    Savings  &  or  which  can  be  shown  to  be  due  by 

L.  Soc.  V,  Austin,  46  Cal.  415;  Colum-  affidavit,  have  been  paid  or  tendered 
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by  an  analogy  supplied  by  a  settled  rule  of  equity  applicable  to 
private  corporations.  In  these  the  ultimate  cesims  que  trust  are  the 
stockholders.  In  municipal  corporations  the  cestuia  que  trust  are  in 
a  substantial  sense  the  inhabitants  embraced  within  their  limits. 
In  each  case  the  corporation,  or  its  governing  body,  is  a  trustee.^ 
If  the  governing  body  of  a  private  corporation  is  acting  vUra  vires 
or  fraudulently,  the  corporation  is  ordinarily  the  proper  party  to 
prevent  or  redress  the  wrong  by  appropriate  action  or  suit  in  the 
name  of  the  corporation.  But  if  the  directors  will  not  bring  such 
an  action,  our  jurisprudence  is  not  so  defective  as  to  leave  creditors 
or  shareholders  remediless,  and  either  creditors  or  shareholders 
may  institute  the  necessary  suits  to  protect  their  respective  ri^ts, 
making  the  corporation  and  the  directors  defendants.  This  is  a 
necessary  and  wholesome  doctrine.  Why  should  a  different  rule 
apply  to  a  municipal  corporation  ?  If  the  property  or  funds  of 
such  a  corporation  be  illegally  or  wrongfully  interfered  with,  or  its 
powers  be  misused,  ordinarily  the  action  to  prevent  or  redress  the 
wrong  should  be  brought  by  and  in  the  name  of  the  corporation. 
But  if  the  officers  of  the  corporation  are  parties  to  the  wrong,  or  if 
they  will  not  discharge  their  duty,  why  may  not  any  inhabitant, 

without  demanding  a  receipt  in  full,  yidual  rights  aa  to  his  own  property 
Later  cases  to  the  same  effect:  Na-  are  threatened.  Cummings  v,  St. 
tional  Bank  v.  Kimball,  103  U.  S.  Louis,  90  Mo.  259;  see  (vrUey  chap,  on 
732:  Albuquerque  Bank  r.  Pere  ,  147  Dedication.  Where  a  city  had  reached 
U.  S.  87;  Norwood  v.  Baker,  172  U.  S.  the  limit  of  indebtedness  permitted 
269;  People's  National  Bank  of  Lynch-  by  its  charter,  it  was  enjoined  from 
burg  V,  Maxye,  191  U.  S.  272.  Sug-  carrying  out  a  contract  for  its  water 
gested  distinction  between  enjoining  supply  which  might  have  made  it 
local  and  municipal  taxes  and  State  lialoTe  for  a  large  increase.  Davenport 
taxes  levied  for  general  revenue,  v.  Kleinschmidt,  6  Mont.  502;  see 
Parmley  v.  St.  L.,  I.  M.  &  S.  R.  Co.,  anle,  chap  xiv.,  on  effect  of  transcend- 
3  Dillon,  25.  Where  a  citv  had  dis-  ing  the  authorized  limit  of  indebted- 
regarded  the  forms  prescribed  in  its  ness;  injray  §  1584,  note.  The  plain- 
charter  for  the  letting  of  wharves  and  tiff  in  an  action  to  contest  the  validity 
in  not  inviting  competition  bv  pubU-  of  an  election  authorizmg  the  issue 
cation  or  otherwise,  aiid  had  passed  of  county  bonds  for  erecting  public 
an  ordinance  authorizing  a  lease  of  building,  is  not  entitled  merely  upon 
wharves  upon  terms  disadvantageous  his  verified  petition,  as  a  matter  of 
to  itself  and  its  inhabitants,  the  right,  to  a  temporary  injunction  re- 
Supreme  Court  of  Louisiana  held  that  straining  the  issue  of  the  bonds, 
inaividual  taxpayers  suing  for  them-  Johnson  v.  Wilson  County,  34  Kan. 
selves,  and  others  in  a  like  situation,  670;  supra,  §  1577,  note;  post,  §  1584, 
had  a  standing  in  court  in  an  action  note;  Richmond  v,  Davis,  103  Ind. 
to  prevent  the  execution  of  the  lease  449  (action  to  enjoin  the  unauthorized 
and  to  annul  the  ordinance.  Handy  expenditure  of  corporate  funds  or 
V.  New  Orleans,  39  La.  An.  107.  To  making  a  bad  investment  of  them), 
same  effect  Conery  v.  New  Orleans  See  post,  §§  1584,  1589,  notes. 
Water  Works  Co.,  39  La.  An.  770.  »  Russell  v.  Tate,  52  Ark.  541,  545, 
A  city  ma;r  be  enjoined  from  sell-  citing  text:  Blood  v.  Manchester 
ing  land  dedicated  as  a  common,  at  Electric  Lognt  Co.,  68  N.  H.  340. 
the  suit  of  an  inhabitant  whose  indi- 
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and  particularly  any  taxable  inhabitant  who  will  be  injuriously 
affected,  be  allowed  to  maintain  in  behalf  of  all  similarly  situated 
a  class  suit  to  prevent  or  avoid  the  illegal  or  wrongful  act?  Such 
a  right  is  especially  necessary  in  the  case  of  municipal  and  public 
corporations,  and  if  it  be  denied  to  exist,  they  are  liable  to  be  plun- 
dered, and  the  taxpayers  and  property-owners  on  whom  the  loss 
will  eventually  fall  are  without  effectual  remedy.^ 

§  1581  (916).  Same  Snbjeet.  Judgment  of  the  Supreme  Oomt  of 
the  United  States.  —  This  doctrine  has  .  received,  since  the  fore- 
going sections  were  written,  the  weighty  sanction  of  the  Supreme 
Court  of  the  United  States.  It  is  said  by  Mr.  Justice  Field, 
in  delivering  the  judgment  of  the  court,  that  "of  the  right  of 
resident  taxpayers  to  invoke  the  interposition  of  a  court  of  equity 
to  prevent  an  illegal  disposition  of  the  moneys  of  the  county,  or 
the  illegal  creation  of  a  debt  which  they,  in  common  with  other 
property-holders  of  the  county,  may  otherwise  be  compelled  to 
pay,  there  is  at  this  day  no  serious  question.  The  right  has  been 
recognized  by  the  State  courts  in  numerous  cases;  and  from  the 
nature  of  the  powers  exercised  by  municipal  corporations,  the 
great  danger  of  their  abuse,  and  the  necessity  of  prompt  action  to 
prevent  irremediable  injmies,  it  would  seem  eminently  proper  for 
courts  of  equity  to  interfere,  upon  the  application  of  the  taxpayers 
of  a  county,  to  prevent  the  consunmiation  of  a  wrong,  when  the 
oflScers  of  these  corporations  assume,  in  excess  of  their  powers, 
to  create  burdens  upon  property-holders.  Certainly,  in  the  absence 
of  legislation  restricting  the  right  to  interfere  in  such  cases  to  public 
officers  of  the  State  or  county,  there  would  seem  to  be  tio  substan- 
tial reason  why  a  bill  by  or  on  behalf  of  individual  taxpayers  should 
not  be  entertained  to  preverU  the  misuse  of  corporate  power.  The 
courts  may  be  safely  trusted  to  prevent  the  abuse  of  their  process 
in  such  cases."* 

1  Mclntyre  v.  El  Paso  County,  15  refers  to  the  preceding  sections  of  this 

Colo.  App.  78,  quoting  and  approving  treatise  in  his  opinion, 
text;   Independent  School  Dist.  No.  5        Crampton   v.   Zabriskie,   sujjraf   is 

V.  Collins,   15  Idaho,    535;    98   Pac.  cited,  approved,  and  followed  in  the 

Rep.   857,   citing   text:    Fullerton  v.  following  cases:   The  Liberty  Bell,  23 

Des  Moines  (Iowa),  115  N.  W.  Rep.  Fed.  Rep.  843,  845:  Roberts  v.  Brad- 

607;    Tukey  v.  Omaha,  54  Neb.  370,  field,  12  App.  D.  C.  453;   Davenport 

approving  text;   Sherburne  v.  Porta-  w.  Buffington,  97  Fed.  Rep.  234,  237; 

mouth,   72  N.  H.   639,  541 :    citing  Inge  v.  Mobile  Board  of  Public  Worics, 

text;  Pierce  v.  Hagans,  79  Ohio  St.  135  Ala.  187,  195,  citing  text;   Bates 

9,  21,  quoting  text.  v.  Nome,  1  Alaska,  208,  211;   Russell 

*  Crampton  v.  Zabriskie,  101  U.  S.  v,  Tate,  52  Ark.  541.  545.  citing  text; 

601,  609,  per  Mr.  Justice  Field,  who  Douglass  v.  Placerville,  18  Cal.  643; 
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§  1582  (917).  Same  Subject.  State  Oonrt  DecisionB;  Oonneeticat. 
—  The  Supreme  Court  of  Connecticut,  in  holding  that  a  citizen  and 
taxpayer  of  an  incorporated  dty  is  entitled  to  an  injunction  to  re- 
strain  an  illegal  or  torongfid  appropriation  of  the  money  of  the  city, 
says  in  substance  that  this  is  so  because  the  city  corporation  holds 
its  moneys  for  the  corporators,  the  inhabitants  of  the  dty,  to  be 
expended  for  legitimate  corporate  purposes;   and  a  misappropria- 


Winn  V.  Shaw,  87  Cal.  631,  636,  citing 
text;  Bradfoitl  v.  San  FranciaoO;  112 
Cal.  537,  543,  approving  text;  Nelson 
V.  Garfield  Count;jr,  6  Colo.  App.  279; 
Webster  v.  Harwinton,  32  Conn.  131; 
Terrett  v.  Sharon.  34  Conn.  105;  Drake 
V,  Phillips,  40  111.  388;  Stevens  v,  St. 
Mary's  Training  School,  144  111.  336, 
348;  Oliver  ©.  Keightley,  24  Ind.  514; 
Vdparaiso  v,  Gardner,  97  Ind.  1; 
Owen  County  v.  Spangler,  159  Ind. 
575;  Handy  v.  New  Orleans,  39  La. 
An.  107:  Telle  v.  St.  Tanunany  Parish 
School  Board,  44  La.  An.  365,  368; 
City  Item  Co-Op.  Ptg.  Co.  ».  New 
Orleans,  51  La.  An.  713,  717;  Reyn- 
olds V.  Waterville,  92  Me.  292;  Bal- 
timore ».  Gill,  31  Md.  375;  Fhmn  v. 
Little  Falls  Electric  &  Water  Co.,  74 
Minn.  180,  citingtext;  Hooper  v.  Ely, 
46  Mo.  505;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502,  522;  Normand 
V.  Otoe  County,  8  Neb.  18;  Tukey  v. 
Omaha,  54  Neb.  370,  378;  State  v. 
White  Pine  County,  22  Nev.  80,  87; 
Merrill  v.  Plainfield,  45  N.  H.  126; 
Sherburne  v.  Portsmouth,  72  N.  H. 
539,  540;  Gifford  v.  New  Jersey  R. 
&  T.  Co.,  10  N.  J.  Eq.  171;  Laughlin 
V.  Santa  Fe  County,  3  N.  Mex.  420, 
423;  Catron  t;.  Santa  Fe  County,  5 
N.  Mex.  203,  234;  Stratford  v.  Greens- 
boro. 124  N.  Car.  127,  134:  Wads- 
worth  V.  Concord,  133  N.  Car.  587, 
593;  Pierce  v.  Hagans,  79  Ohio  St. 
9,  18;  Kellogg  v.  Comanche  County 
School  Dist.  No.  10,  13  Okla.  285, 
297;  Page  v,  Allen,  58  Pa.  St.  338: 
Graves  v.  Jasper  School  Township,  2 
S.  Dak.  414,  418;  Austin  v.  McCall, 
96  Tex.  565.  577*  Brummitt  v.  Ojjden 
Water  Works  Co.,  33  Utah,  2S9; 
Lynchburg  &  R.  St.  R.  Co.  v.  Dameron, 
95  Va.  545,  554;  Johnson  v.  Black, 
103  Va.  477,  484;  Wade  v.  Richmond, 
18  Gratt.  (Va.)  583;  Stevens  w.  Rut- 
land &  B.  R.  Co^  29  Vt.  546;  Times 
Publishing  Co.  v.  Everett,  9  Wash.  518, 
522:  Krieschel  v.  Snohomish  County, 
12  Wash.  428,  438;  Christie  v.  Maiden, 
23  W.  Va.  667,  671;  Nevil  v.  Clifford, 


55  Wis.  161,  172.  See  also  Patterson 
V.  Bowes,  4  Grant  (Can.),  170;  West 
Gwillimbury  v.  Hamilton  A  N.  W.  R. 
Co^  23  Grant  (Can.),  383. 

Injunction  in  favor  of  individuals 
to  prevent  the  municipal  authorities 
from  encroaching  upon  private  prop- 
erty. See  Leverich  v.  Mobile,  110 
Fed.  Rep.  170.  A  taxpayer  has  right 
to  restrain  a  city  from  holding  an 
election  in  a  new  ward,  unlawfully 
created,  and  from  expending  the  public 
revenues  in  defraymg  the  expenses 
thereof.  Cascaden  v.  Waterloo,  106 
Iowa,  673.  In  Iowa  a  mare  taxpayer 
cannot  question  the  power  of  a  city  to 
grant  an  exclusive  right  to  construct 
and  operate  water-works.  Dodge  v. 
Council  Bluffs,  57  Iowa,  560;  Grant 
V.  Davenport.  36  Iowa,  396.  See  also 
Reid  V.  Trowbridge,  78  Miss.  542,  549; 
Patton  V.  Chattanooga,  108  Tenn.  197; 
Brummitt  v.  Ogden  Water  Works  Co., 
33  Utah,  285.  See  arUe,  §  1308,  chap- 
ter on  Public  Utilities;  ante,  chape. 
XXV.  and  xxvi. 

The  proper  remedy  against  apply- 
ing part  of  a  city  tax  to  payment  of  an 
indebtedness  in  excess  of  the  constitu- 
tional limit  is  by  an  action  to  restrain, 
not  its  collection,  but  its  nusapplica- 
tion.  Strohm  v.  Iowa  City,  47  Iowa, 
42.  A  citizen  and  ts^ayer  held  not 
to  be  entitled  to  enjoin  a  city  council 
from  entering  into  a  contract  to  light 
the  streets  without  showing  that  he 
would  sustain  injury  by  the  proposed 
action.  Searle  v.  Abraham,  73  Iowa, 
507;  Morris  v.  Municipal  Gas  Co.,  121 
La.  1016;  Brennan  v.  Sewerage  ft 
Water  Board,  108  La.  569. 

If  county  bonds  are  issued  and 
placed  in  the  hands  of  individuals  for 
a  railway  company,  before  perform- 
ance of  the  conditions  upon  which 
they  were  voted,  they  being  improp- 
erl3r  in  such  persons'  hands,  any  dis- 
position of  them,  except  delivering 
them  back  to  the  county  authorities, 
may  be  enjoined.  Jackson  County 
f^.  Brush,  77  111.  69. 
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tion  of  these  funds  is  an  injury  to  the  taxpayer,  for  which  no  other 
remedy  is  so  effectual  or  appropriate.  If  the  money  is  taken  out 
of  the  treasury,  one  person  cannot  weU  sue  either  the  city  or  the 
person  who  receives  the  money  for  his  proportion,  and  it  is  imprac- 
ticable for  all  to  unite  in  such  a  suit.^  And  when  the  amount  thus 
misappropriated  is  subsequently  needed  for  legitimate  purposes,  a 
citizen  cannot  resist  the  necessary  tax  to  raise  the  same  because 
the  corporation  had  at  a  prior  time  misappropriated  money .^ 


§  1583  (918).  Same  Sabject.  Maryland  Decision.  —  The  same 
doctrine  has  been  expressly  sanctioned  by  the  Court  of  Appeals  in 
Maryland,  in  a  case  in  which  it  was  held  that  residents  and  tax- 
payers of  a  city  might  file  a  bill  in  equity  to  restrain  the  corporation 
and  its  officers  from  taking  steps  to  carry  out  a  city  ordinance 
creating  a  debt  in  violation  of  the  Constitution.*    Mr.  Chief  Justice 


^  Washington  v.  Harvard,  8  Gush. 
(Mass.)  66;  post,  chap,  zxxii.  §  1616. 

*  New  London  v.  Brainard,  22  Conn. 
552  (appropriating  money  to  celebrate 
the  Foiurth  of  July).  Approved,  Har- 
ney V.  Indianapolis.  32  Ind.  244:  ante, 
i  309.  Scofield  v.  Eighth  School  Dist. 
(illegal  use  of  school-room),  27  Conn. 
499,  504,  applying  the  same  principle 
to  the  misappropriation  of  corporate 
property;  Weoster  v,  Harwinton,  32 
Conn.  131;  Terrett  v,  Sharon,  34  Conn. 
105;  Jacksonport  v.  Watson,  33  Ark. 
704;  Liberty  Bell  Case,  23  Fed.  Rep. 
843;  noted,  supra,  §  1579,  note;  ap- 

? roving  text;  Sherburne  v,  rortsmoutn, 
2  N.  H.  539,  540,  citing  text. 
Though  money  has  been  illegally 
voted  by  a  city  or  town,  and  though  the 
petitioners  are  entitled  to  resort  to 
equity  to  restrain  illegal  appropriations, 
yet  if  they  have  been  gmlty  of  grass 
laches,  and  have  knowingly  permitted 
third  persons  to  incur  liabUities  in  good 
faith,  relying  upon  such  appropriation 
for  reimbursement,  an  injunction  will 
be  denied.  Tash  v,  Adams,  10  Cush. 
(Mass.)  252;  b.  p.  Stewart  v,  Kalama- 
zoo, 30  Mich.  65,  69;  People  v,  May- 
nard,  15  Mich.  463.  But  parties  m 
whose  favor  the  illegal  vote  was  made, 
though  they  incurred  expenditures  on 
the  faith  of  it,  are  not  third  persons  in 
the  meaning  of  the  principle.  Claflin 
V.  Hopkinton,  4  Gray  (Mass.),  502. 
Compare  New  London  v.  Brainard,  22 
Conn.  552,  supra;  Hodges  v.  Buffalo, 
2  Denio  (N.  Y.),  110.  See  Index,  tit. 
Ultra  Vires, 


If  an  appropriation  of  money  be 
made  for  two  objects,  one  lawful  and  the 
other  not,  and  it  cannot  be  distinguished 
and  separated,  the  whole  will  be  held 
void;  otherwise  the  court  will  enjoin  or 
relieve  against  the  expenditure  which 
is  unlawful.  Roberts  v.  New  York.  5 
Abb.  (N.  Y.)  Pr.  R.  41;  Howes  v.  Ran 
cine,  21  Wis.  514;  Jacksonport  v,  Wat- 
son, 33  Ark.  704,  approving  text. 

County  supervisors  cannot,  without 
the  aid  of  legislative  authority,  pay  a 
debt,  though  meritorious  if  it  had  been 
legally  contracted,  which  is  not  legally 
obligatory  upon  the  county.  People 
V,  Stout,  23  Barb.  (N.  Y.)  338,  349. 
See  anU,  §§  121,  787:  infra,  §  1584. 

*  Baltimore  v.  Gill,  31  Md.  375,  395 
(ante,  §  294);  approving  New  London 
V.  Brainard.  22  Conn.  552,  supra,  and 
Merrill  v,  Plainfield,  45  N.  H.  126;  and 
disapproving  Roosevelt  u.  Draper,  23 
N.  Y.  318,  and  Doolittle  v,  Broome 
County,  18  N.  Y.  155,  mentioned  below, 
§  1585.  See  also  m  Maryland,  Fred- 
erick V.  Groshen,  30  Md.  436;  Balti- 
more V,  Porter,  18  Md.  284:  Baltimore 
V.  Grand  Lodge,  44  Md.  436,  445;  St. 
Mary's  Industrial  School  v.  Brown, 
45  Md.  310,  326;  Kelly  ».  Baltimore, 
53  Md.  134;  Baltimore  v.  Johnson,  62 
Md.  225;  Baltimore  v,  Keyser,  72  Md. 
106,  108;  Packard  v.  Hayes,  94  Md. 
233,  252;  Bennett  v,  Baltimore,  106 
Md.  484,  496.  dted  infra,  §  1587, 
note.  See  Coulson  v,  Portland,  Deady, 
481. 
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Bartol,  m  giving  the  judgment  of  that  tribunal,  observed  that,  "in 
this  State  the  courts  have  always  maintained  with  jealous  vigilance 
the  restraints  and  limitations  imposed  by  law  upon  the  exercise  of 
power  by  municipal  and  other  corporations.  If  the  right  to  main- 
tain such  a  bill  as  this  be  denied,  citizens  or  property-holders  would 
be  without  adequate  remedy  to  prevent  the  injury  which  might 
result  to  them  from  the  unauthorized  or  illegal  acts  of  the  munici- 
pal government  or  its  officers  and  agents." 

§  1584  (919).  Same  Subject.  Dedaioas  elsewhere.  —  So  else- 
where, and  because  that  the  remedy  in  equity  is  more  direct,  speedy, 
and  effectual  than  by  certiorari^  it  is  held  that  equity  will  enter- 
tain jurisdiction  of  a  bill  on  behalf  of  taxpayers  to  enjoin  the  mi^ 
application  cf  the  moneys  of  the  corporation.  Based  upon  such 
considerations,*  it  has  been  well  decided  that  one  or  more  taxpayers, 

^  Bates  V.  Nome,  1  Alaska,  208;  Clintock,  51  Ind.  325;  Allison  v,  Loiub- 
Russell  V.  Tate,  52  Ark.  541,  545,  citing  ville,  H.  C.  &  W.  R.  Co.,  9  Bush  (Ky.), 
text;  Americus  v.  Perry,  114  Ga.  871;  247;  Franta  v.  Jacob,  88  Ky.  525; 
Colton  V,  Hanchett,  13  111.  615;  Mt.  Hamilton  v.  Detroit,  85  Minn.  83; 
Carbon  C.  &  R.  Co.  v.  Blanchard,  54  State  v,  Ottawa  County,  5  Ohio  N.  P. 
111.  240;  Sherlock  v.  Winnetka,  59  111.  260;  Lynchbun;  &  K.  8t.  R.  Co. 
389;  Stevens  v,  St.  Mary's  Training  v.  Dameron,  95  Va.  545;  Bound  v.  WW" 
School,  144  m.  336,  348,  citing  text;  oonsin  Cent.  R.  Co.,  45  Wis.  543. 
Harney  v.  Indianapolis,  32  Indf.  244;  A  taxpayer's  bill  to  cancel  void 
Madison  v.  Smith,  83  Ind.  502;  Rich-  bonds  of  a  municipality  need  not  al- 
mond V.  Davis,  103  Ind.  449;  Pleasants  lege  a  restoration  of  the  consideration, 
V.  Shreveport,  110  La.  1046;  Nerlien  v,  or  even  o£Fer  to  restore  the  consider* 
Brooten,  94  Minn.  361;  Newmeyer  ation.  Miller  v,  Perria  Irrigation  DiA- 
V.  Missouri  &  M.  R.  Co.,  52  Mo.  81  trict,  92  Fed.  Rep.  263,  267.  An  act 
(holding  that  a  bill  by  taxpayers  of  a  of  the  legislature  authonzing  a  munici- 
county  m  the  name  of  themselves  and  pal  corporation  to  mbsaibe  for  stock  in 
all  the  other  taxpayers  of  the  county  railroaas,  and  to  issue  bonds  to  pay 
to  annul  an  illegal  railroad  subscrip-  for  the  same,  does  not  authorise  it  to 
tion  by  the  county  court  was  well  contribute  to  a  railroad  by  indorsing 
brought,  and  that  the  State  was  not  a  its  bonds;  and  upon  the  complaint  of  a 
necessary  party);  Follmer  v.  Nuckolls  tmcpayer,  or  citizen  of  the  corporation. 
County,  6  Neb.  204;  Sherman  v,  Carr,  a  court  of  eouitv  will  enjoin  such  in* 
8  R.  I.  431;  Place  v.  Providence,  12  dorsement.  Blake  v.  Macon,  53  Ga. 
R.  I.  1,  approving  text;  Wade  v.  Richr  172.  In  a  suit  by  taxpayers  to  enjoin 
mond,  18  Gratt.  (Va.)  583;  infraf  collection  of  a  tax  in  aid  of  a  subscrip- 
§  1589.  tion  to  a  railroad,  it  is  error  to  admit 

Any  citizen  and  taxpayer  may  pre-  the  directors  of  the  company  as  parties 
vent  the  issue  and  sale  of  void  bonds  defendant.  The  company  has  no  in* 
by  a  municipal  corporation.  Dunbar  terest  until  the  tax  is  collected.  Jager 
V.  Canyon  County,  5  Idaho,  407;  Cole  ».  Doherty,  61  Ind.  528. 
V.  Hanchett,  13  111.  615;  Drake  v.  The  decisions  in  Missouri  on  the 
Phillips,  40  m.  388,  392;  Peny  v.  Kin-  subject  under  consideration  are  re- 
near,  42  111.  160;  Beauchampt;.Kanka-  viewed  and  the  result  stated  in  an 
kee  County,  45  111.  274;  Sherlock  v.  opinion  of  the  Supreme  Court  of  that 
Winnetka,  59  111.  389;  Marshall  v.  State  in  the  case  of  Ranney  v,  Bader, 
SilUman,  61  111.  218;  Livingston  Coimty  67  Mo.  476,  in  substance  as  follows: 
V.  Welder,  64  111.  427;  Chestnutwood  It  was  held,  says  the  court,  in  the  case 
V.  Hood,  68  111.  132;  Springfield  v,  of  North  Missouri  R.  Co.  v.  Maguire, 
Edwards,  84  111.  626;  Wright  v.  Bishop,  49  Mo.  482.  483,  that  when  the  prop- 
88  111.  302;  Delaware  County  v,  Mc-  erty  is  liable  to  be  taxed  in  any  torm. 
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without  showing  any  other  injury  than  that  which  they  will  suffer 
in  common  with  other  property-holders  of  the  municipality,  may 
file  a  bill  to  restrain  the  allowance  and  payment  of  an  illegal  claim, 
or  the  collection  of  a  tax  for  unauthorized  objects,  such  as,  for 
example,  to  pay  ,a  fraudulent  or  collusive  judgment;  *  or  to  pay  the 

though  irrcttularlv^assessed,  the  col-  and  no  stronger  case  could  be  put  for 
lector  woula  not  be  liable  to  the  tax-  entertaining  jurisdiction  under  this 
payer  for  the  amount  collected.  In  rule  than  is  presented  when  one  tax- 
the  case  of  Rubey  v.  Shain,  54  Mo.  207,  payer,  for  himself  and  all  other  tax- 
it  was  held  that  when  the  assessment  pavers  of  a  township  or  county  simi- 
is  illegal,  or  when  it  is  based  on  the  larly  interested,  brings  his  bill,  asking 
illegal  act  of  the  county  court,  the  the  chancellor  to  put  forth  restraining 
remedy  of  the  taxpayer  must  be  by  a  process  to  prevent  the  imposition  and 
proceeding  to  arrest  the  execution  of  collection  of  an  unauthorized  tax,  and 
the  illegal  assessment  and  collection  thus  settle  in  one  suit  what  it  would 
of  the  tax.  This  may  be  done  by  take  hundreds,  and  perhaps  thousands, 
certiorari,  under  the  authority  of  the  to  do  if  such  relief  were  denied,  and  the 
cases  of  State  v.  St.  Louis  County  Ct.,  parties  subject  to  the  payment  of  such 
62  Mo.  244,  and  State  v.  Dowling,  50  tax  were  dnven,  each  one,  to  his  action 
Mo.  134.  It  may  also  be  done  under  at  law  for  redress.  Ranney  v.  Bader, 
authority  of  Newmeyer  t».  Missouri  &  67  Mo.  476.  See  infra,  §§  1586,  1590, 
Miss.  R.  Co.,  52  Mo.  81,  by  any  tax-  note. 

paver  who  may  for  himself,  and  on  Action  properly  brou^t  to  avoid 
behalf  of  all  otner  taxpayers  similarly  multiplicity  ot  suits.  Michael  v.  St. 
situated,  bring  a  bill  in  equity  to  annul  Louis,  112  Mo.  610.  Injunction  hes  on 
the  illegal  acts  of  county  courts  in  suit  of  taxpayer  to  restrain  illegal 
respect  to  assessing  and  leyving  taxes,  diversion  of  public  funds  by  officers 
Wood  V.  Draper,  24  Barb.  (N.  Yj  187.  in  charge  of  the  funds.  Black  v,  Ross, 
In  the  State  v.  Saline  County  Court,  37  Mo.  App.  250.  See  also  Black  v, 
51  Mo.  350,  it  was  held  that  the  StaU,  Cornell,  30  Mo.  App.  641.  Adjoining 
through  iU  Attomey^eneral,  or  other  property  holder  may  maintain  a  bill 
proper  law  officer,  mi^t  maintain  a  m  equity  to  cancel  a  tax  bill  for  illegal 
proceeding  by  injunction  to  restrain  and  void  tax  against  his  property,  or 
the  imposition  and  collection  of  an  il-  to  enjoin  its  issuance  and  deUvery  on 
legal  tax.  It  is  said  the  above  cases  the  theory  that  the  tax  bill  is^  or  will 
are  not  in  strict  accord  with  Deane  v.  be,  a  cloud  on  the  title.  Verdm  v.  St. 
Todd,  22  Mo.  90;  Sayre  v.  Tompkins,  Louis.  131  Mo.  26. 
23  Mo.  443;  Barrow  v,  Davis,  46  Mo.  ^  Barr  v.  Deniston,  19  N.  H.  170, 
394;  Leslie  ».  St.  Louis,  47  Mo.  474.  180.  See  also  in  the  same  State,  Mer- 
478;  Stemes  v.  Franklin  County,  48  rill  v.  Plainfield,  45  N.  H.  126;  suproj 
Mo.  167,  176;  Mowrer  v.  Helferstine,  §§  1582  and  notes,  1583.  See  also 
80  Mo.  23,  which  assert  the  doctrine  Hart  v.  Buckner,  54  Fed.  Rep.  925; 
that  courts  of  equity  wiU  not  interfere  Mt.  Carbon  Coal  &  R.  Co.  v.  Blan- 
bv  injimction  to  restnun  the  collection  chard,  54  111.  240;  GiU  v.  Lake  Charles, 
of  an  illegal  and  void  tax.  The  dis-  119  La.  17;  Pettibone  v,  Hamilton,  40 
tinct  ^und  upon  which  the  court  Wis.  402;  Nevil  v.  CtifTord,  55  Wis. 
based  its  conclusion  was  that  in  such  161,  172,  quoting  text;  Balch  v.  Beach, 
cases  courts  of  equity  will  not  interfere,   119  Wis.  77. 

because  there  was  a  complete  remedy  The  motive  of  the  taxpayer  in  bring- 
afforded  to  the  injured  party  by  an  ing  suit  is  immaterial.  Mock  v.  Santa 
action  at  law  against  the  officer.  There  Rosa,  126  Cal.  330;  Moore  v.  Hupp,  17 
is,  however,  another  ground  of  equitable  Idaho,  232,  105  Pac.  Rep.  209;  Packard 
jurisdiction  which  reconciles  the  con-  v,  Hayes,  94  Md.  233,  252;  Mazet  v, 
elusion  reached  in  the  cases  of  New-  Pittsburgh,  137  Pa.  548.  Contrary 
meyer  v.  Missouri  &  Miss.  R.  Co.,  52  view  in  Johnson  v.  New  Orleans,  105 
Mo.  81;  and  Rubey  v,  Shain,  54  Mo.  La.  149;  Baker  v.  Grand  Rapids,  142 
207,  9upra,  with  the  cases  above  cited,  Mich.  687;  Vadakin  v.  Crilly,  28  Ohio 
viz.,  that  equity  will  maintain  juris-  Cir.  Ct.  R.  634.  afif'd  73  Ohio  St.  380. 
diction  to  prevent  multiplicity  of  suits;  See  also  Gallagner  v.  Johnson,  1  Ohio 
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expenses  of  a  railroad  survey  which  there  was  no  power  to  make;  * 
or  to  refund  to  individuals  money  voluntarily  contributed  by  them 
for  the  purpose  of  avoiding  a  draft  in  the  town.' 

§  1585  (920).  Same  Subject.  New  York  Decisions.  —  But  on 
the  other  hand,  it  has  been  several  times  decided  in  New  York  that 
resident  citizens  or  taxpayers  of  a  mimicipal  corporation  cannot,  as 
such  merely,  either  on  their  own  behalf  or  on  behalf  of  themselves 
and  all  others  having  a  like  interest,  maintain  a  suit  to  restrain  or 
to  avoid  corporate  acts  alleged  to  be  wrongful.  The  principle 
applicable  to  public  nuisances  is  there  adopted.  Such  wron^ul 
acts  are  considered  to  affect  the  whole  public;  and  the  public,  by 
its  authorized  public  oflBcers,  must  institute  the  proceeding  to  pre- 
vent or  redress  the  wrongful  act,  unless  a  private  person  is  threatened 
with  or  suffers  some  peculiar  or  special  damage  to  his  individual 
interest,  —  that  is,  some  damage  distinct  from  that  of  every  other 

Dec.  264;  Fer^  v.  Columbus.  8  Ohio  36  Iowa,  396;  Fleming  v.  Mershon, 
'oimson  v.  37  Iowa,  413.   Similar  prmciples,  Smith 


Dec.  290;  6  Ohio  N.  P.  82;  JoL«^,«  ...  «.  *^^«,  ^*«.   k.***.*««  t,*-*^^,.^,,  ««**«* 

Farley,  11  Ohio  Dec.  639;  8  Ohio  N.  v,  Magourich,  44  Ga.  163.    A  corpo- 

P.  498;  Ampt  t^.  Cincimiati,  15  Ohio  ration  will  not  be  allowed  to  purchase 

Dec.  237.  241,  243;  Brown  v,  Toledo,  property,  in  order  by  controlhng  it  to 

5  Ohio  Cir.  Dec.  115.    As  to  the  rule  compel  a  taxpayer  to  abandon  or  com- 

in  New  Yorkf  see  poat,  §  1585.  promise  his  htigation  with  the  mimici- 


^  Douglass  V.  Placerville,   18  Cal.  pality.    Place  v.  Providence,  12  R.  I. 

643.  1.  citing  text;  8.  p.  State  v.  Marion 

*  Drake  v.  Phillips,  40  HI.  388;  arde,  County,  21  Kan.  419. 
§  152;  supra,  §§  1579  and  notes,  1582,  Where  the  indebtedness  of  a  city 
1583,  and  notes;  infra,  §  1586.  In  exceeds  the  constUtUional  limitatums  of 
Tennessee  a  bill  in  equity  by  municipal  the  percentum  of  the  valuation  of  tax- 
taxpayers  without  the  Attorney-Gen-  able  property,  the  city  will  be  enjoined 
era!  lies  to  enjoin  the  unauthorized  issue  from  the  levy  and  collection  of  a  tax 
of  scrip  to  circulate  as  money,  or  un-  for  the  purpose  of  paying  additional 
authonzed  promises  to  pav  money  at  indebtedness  incurred,  before  such  levy, 
a  future  day.  Colbum  v,  Chattanooga,  in  violation  of  the  Constitution.  How- 
17  Am.  L.  Rep.  n.  b.  191.  See  In  re  ell  0.Peoria,9O  111.  104,  affirming  Spring- 
BloomsburgElection,  18  Pa.  Co.  Ct.  field  v.  Edwards,  84  111.  626,  and  Law 
R.  449.  Where  certain  bonds  were  p.  People,  87  HI,  385, 395;  «tipra,  §  1579, 
void,  it  was  held  that  an  injunction  in  note;  Valparaiso  v.  Gardner  (unau- 
an  action  by  one  or  more  taxpayers  to  thorused  contract),  97  Ind.  1.  Further 
be  affected,  for  themselves  and  others,  on  this  point,  see  ante,  chap.  vi.  §  215. 
is  a  proper  remedy,  and  will  issue  to  Index,  tit.  Limitation  of  indebtedness. 
restrain  the  levy  ot  taxes  with  which  As  to  the  jurisdiction  of  the  Federal 
to  pay  principal  and  interest  of  the  courts  of  a  taxpayer's  action  to  re- 
bonds.  Morton  v,  CarUn,  51  Neb.  strain  the  issue  of  municipal  bonds  in 
202.  so  far  as  the  same  is  affected  by  the 

In  Iowa  citizens  and  taxpayers  may  amount  in  controversy,  see  Brown  v, 

enjoin  the  expenditure  of  county  mon-  Trousdale,  138  U.  S.  389;  El    Paso 

eys  by  the  county  officers  in  (he  erection  Water  Co.  v.  El  Paso,  152  U.  8.  157; 

of  a  court-house  at  a  place  not  the  county-  Colvin  v.  Jacksonville,  158  U.  S.  456, 

seat  of  the  county,  the  duty  of  inter-  Ottumwa  v.  City  Water  Supply  Co., 

fering  in  such  cases  not  being  devolved  119  Fed.  Rep.  315;  Helena  v,  Helena 

on  any  public  officer.    Rice  v.  Smith,  9  Water  Works,  173  Fed.  Rep.  18. 
Iowa,  570.    See  Grant  v.  Davenport, 
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inhabitant^  in  which  case  he  may  maintain  his  bill  for  an  injunction 
or  for  relief  in  his  own  name.  Private  persons  may  thus  protect 
their  own  interests,  but  they  cannot  "assume  to  be  the  champions 
of  the  commimity,  and  in  its  behalf  chaUenge  the  public  officers  to 
meet  them  in  the  courts  of  justice  to  defend  their  official  acts." 
Therefore  an  illegal  or  wrongful  alienation  of  property  by  a  cor- 
poration, or  an  illegal  or  wrongful  act  which  may  or  will  result  in 
increased  taxation,  cannot  be  questioned  by  a  private  person  or 
taxpayer  or  property-owner,  unless  it  be  specially  injurious  to  him.^ 


^  This  doctrine,  left  open  inKetchum 
».  Buffalo,  14  N.  Y.  356.  and  Guilford 
V.  Chenango  County,  13  N.  Y.  143,  waa 
first  definitely  adjudged  in  New  York 
in  the  Court  of  Appeals,  in  Doolittle 
».  Broome  Countv^  18  N.  Y.  155;  dis- 
approving, on  this  point,  the  cases 
of  Adriance  v.  New  York,  1  Barb.  (N. 
Y.)  19:  Brower  v.  New  York,  3  Barb. 
(N.  Y.)  254;  Christopher  v.  New  York, 
13  Barb.  (N.  Y.)  567;  Milhau  v.  Sharp, 

15  Barb.  (N.  Y.)  193;  lb,  244;  and  De 
Baum  V.  New  York,  16  Barb.  (N.  Y.) 
392;  Texarkana  v.  Leach,  66  Ark.  40; 
Strickland  v.  Knight,  47  Fla.  327;  John- 
son V.  New  Orleans.  105  La.  149:  Melody 
V.  Goodrich,  67  N.  Y.  App.  Div.  368; 
Queens  County  Water  Co.  v,  Monroe, 
83  N.  Y.  App.  Div.  105;  Schwede  t>. 
Hemrich  Bros.  Brewing  Co.,  29  Wash. 
21.  See  also  Gerlach  v.  Brandreth.  34 
N.  Y,  App.  Div.  197;  TiflFt  v,  Buffalo, 
65  Barb.  (N.  Y.)  460;  Korff  ».  Green, 

16  How.  Prac.  140:  Guest  v.  Brooklyn, 
69  N.  Y.  506;  Wood  ».  Victoria,  18 
Tex.  Civ.  App.  573. 

So  far  as  the  above  and  other  prior 
New  York  cases  hold  ''that  a  per  eon 
owmng  property  fronting  on  a  public 
street  is  entitled  to  maintain  an  action 
to  restrain  the  commission  of  an  act 
of  nuisance  in  the  street,  which,  from 
the  location  of  the  plaintiff's  premises, 
would  render  it  specially  injurious  to 
him,  I  am  of  opinion  that  the  law  is 
correctly  laid  down,  as  in  Davis  v.  New 
York,  14  N.  Y.  506."  Per  Denio,  J., 
18  N.  Y.  163,  supra,  and  observe 
street  cases  reviewed  on  page  160. 
(See  anUf  §  1132.)  Doctrine  of  this 
case  was  adhered  to  and  extended  to 
cUieSf  in  Roosevelt  v.  Draper,  23  N.  Y. 
318,  which  also  considers  the  question 
when  relief  may  be  had  by  a  creditor. 
Demarest  v,  Wickham,  63  N.  Y.  320, 
324.  On  same  principle  taxpayers 
cannot  as  such  maintain  a  bill  in  eauity 
against  the  custodian  of  an  illegal  tax 


to  restrain  its  application  to  the  pur- 
poses for  which  the  tax  was  raised. 
ICilboumet;.St.John,59N.Y.21.  The 
successful  bidder  for  the  lease  of  the 
franchise  of  a  ferry  owned  by  the  city 
was  a  railroad  corporation.  A  tax- 
payer under  the  Act  of  1881,  chap.  531. 
*'for  the  protection  of  the  taxpayer/* 
filed  a  bill  to  set  aside  the  lease  as  il- 
legal. It  was  held  that  the  plaintiff 
as  a  private  citizen,  having  no  mterest 
except  that  of  any  other  citizen,  could 
not  raise  the  question  that  the  ndlroad 
company  had  no  power  to  take  the 
lease.  Such  a  question  may  be  raised 
by  the  Attorney-General  or  by  a  stock- 
holder, but  a  taxpayer  is  not  authorized 
to  do  so  by  the  Act  of  1881.  Starin  v, 
Edson,  112  N.  Y.  206.  Where,  by 
statute,  relief  against  an  assessment 
for  a  local  improvement  can  be  granted 
only  to  the  extent  to  which  the  assess- 
ment has  been  increased  by  fraud  or 
irregularity,  the  petitioner  must  set 
forth  and  prove  by  competent  evidence 
that  such  excess  actually  exists.  Mead, 
In  re,  74  N.  Y.  216. 

A  similar  rule  to  that  in  New  York 
prevails  in  Calif omia,  Merriam  v,  Yuba 
County,  72  Cal.  517,  holcting  that  a 
taxpayer  cannot  restrain  supervisors 
of  countv  from  auditing  and  ordering 
pud  a  claim,  on  the  ground  that  it  is 
not  a  valid  demand  and  against  the 
county,  following  Linden  v.  Case,  46 
Cal.  171;  McCoy  v,  Briant,  53  Cal. 
247;  McBride  ».  Newlin,  129  Cal.  36. 
See  also  Barto  v.  San  Francisco,  135 
Cal.  494,  but  gucere,  and  in  Louisianaf 
Droz  V.  Baton  Rouge,  36  La.  An.  307. 

Maseachvxeits  dedsione  and  etatide. 
Views  similar  to  those  held  by  the  Court 
of  Appeals  in  New  York  have  received 
judicial  sanction  in  Maeeachusetis;  and 
m  view  of  the  decisions  there  made,  it 
seems  to  be  unsettled  or  somewhat 
difficult  to  ascertain,  except  in  the 
cases  for  which  the  statute  (Gen.  Sts. 
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But  by  statute,^  the  right  is  now  conferred  upon  taxpayers  to 
maintain  an  action  against  the  officers  and  agents  of  a  municipality 

chap,  xviii.  §  79)  hajs  made  provision,  the  somewhat  peculiar  nature  of  the 
in  what  manner  municipal  corporations  equity  jurisdiction  of  the  Suprrane 
can  be  made  to  observe  their  duties  or  Judicial  Court,  though  such  does  not 
prevented  from  violating  them  to  the  appear  to  be  the  case.  For  the  oon- 
mjuiy  of  the  inhabitants.  In  Hale  v,  struction  of  the  Massachusetts  statute 
Cushman,  6  Met.  (Mass.)  425,  which  conferring  jurisdiction  upon  the  courts 
was  a  bill  in  equity  by  sixty-seven  at  the  instance  of  taxpayers,  see  Mead 
legal  voters  and  taxpayers  to  restrain  v.  Acton,  139  Mass.  341;  Baldwin  v, 
the  officers  of  a  town  from  paying  Wilbraham,  140  Mass.  459;  Parsons 
money  under  a  vote  for  an  alleged  un-  v,  Northampton,  154  Mass.  410;  Prince 
authorized  purpose,  the  court  dis-  v.  Crocker,  166  Mass.  347, 358;  Waters 
missed  the  bill  on  the  ground  that  its  &.  Bonvouloir,  172  Mass.  286;  I)raper  v. 
equity  iurisdiction  as  conferred  by  Fall  River,  185  Mass.  142;  Hodgdon  o. 
statute  did  not  extend  to  the  case,  since  Haverhill,  193  Mass.  406. 
"the  bill  set  forth  no  trust  in  which  the  In  the  case  of  the  Attorney-General 
complainants  have  an  interest."  The  v.  Boston,  123  Mass.  460,  it  was  held 
statute  above  cited  (Gen.  Sts.  chap,  that  the  Attorney-General  might,  where 
xviii.  §  79)  provides  that  "when  a  mandamtM  was  the  appropriate  remedy, 
town  votes  to  raise  by  taxation  or  file  an  infonnation  for  a  mandamus  to 
pledge  of  its  credit,  or  to  pay  from  its  enforce  the  performance,  by  a  city  cor- 
treasuiy  any  money,  for  a  purpose  poration,  of  a  public  duty;  and  the  just- 
other  than  those  for  which  it  nas  the  ness  of  the  above  criticism  on  the  pre- 
legal  right  and  power,  the  Supreme  vious  cases  seems  to  be  recognizea  by 
Judicial  Court  may,  upon  the  suit  or  the  following  observations  of  the  Chid 
petition  of  not  less  than  ten  taxable  Justice,  explaining  and  qualif3ring  the 
mhabitants  thereof,  hear  and  deter-  Attorney-General  v.  Salem,  103  Mass. 
mine  the  same  in  equity."     Frost  v.  138,  supra: 

Belmont,  6  Allen  (Mass.),  152.  "The  learned  counsel  for  the  city," 

In  cases  not  covered  by  this  statute  says  Gray,  C.  J.,  "rely  on  Attorney- 
it  is  considered  that  the  e^dty  jwri^  General  tr.  Salem,  103  Mass.  138,  as 
dictum  of  the  Supreme  Judicial  Court  conclusive  against  the  application  of 
does  not  extend  to  compelling  the  the  Attomev-General.  But  nothing 
performance  of  a  duty  by  a  municipal  was  adjudged  in  that  case  which  sup- 
corporation  or  its  officers  upon  the  ports  the  position.  The  decLdon  there 
relation  or  suit  of  individual  taxpayers,  was  that  tne  failure  of  the  city  of  Salem 
Carlton  v,  Salem,  103  Mass.  141;  to  establish,  as  required  by  statute, 
Attorney-General  v,  Salem,  /&.  138.  such  rates,  for  the  use  by  its  citizens 
In  these  cases  the  court  held  that  of  the  water  supplied  by  the  water- 
neither  by  information  in  the  nature  works  constructea  by  the  city,  as  to 
of  a  qvu)  warranto f  nor  on  a  bill  in  equitv  pay  the  interest  upon  the  cost  of  con- 
by  the  Attorney-General,  or  by  a  biU  structing  and  the  expenses  of  operating 
in  equity  by  taxable  inhabitants,  under  those  works,  was  neither  such  a  usur- 
the  statute,  could  the  city  of  Salem  pation  of  a  iranchise  as  would  support 
be  made  to  observe  the^duties  enjoined  an  information  in  the  nature  of  a  quo 
upon  it  by  statute  in  relation  to  sup^  warranto,  nor  such  a  public  wrong  as 
pl3ring  the  city  with  water.  The  court  entitled  the  Attomey-Ueneral  to  main- 
seems  to  treat  the  wrong  as  a  private  tain  an  information  in  eouity.  The 
wrong;  but  is  it  such?  It  denies  that  question  whether  he  coula  apply  for 
there  is  a  trust  over  which  a  court  of  a  writ  of  mandamus  was  not  bdfore  the 
equity  has  jurisdiction;  but  see  At-  court.  The  remark  in  the  opinion, 
tomey-General  v,  Dublin,  1  Bligh  N.  R.  that  the  grievance  complained  of  was 
312  {supra,  §§  1574,  1575,  note),  which  not  a  pubUc  wrong  in  which  every  sub- 
seems  in  principle  analogous,  in  which  ject  of  the  State  was  interested,  and 
the  House  of  Lords  declared  there  was  therefore  could  not  be  redressed  oy  a 
such  a  trust  as  fell  within  the  cogni-  public  prosecution  or  proceeding,  went 
zance  of  a  court  of  equity.  The  result  beyond  what  the  decision  of  the  case 
in  Massachusetts  may  be  influenced  by  required,  and  is  not  quite  accurate.    If 

^  Laws  of  New  York,  1892,  chap.  301;  Laws,  1909,  chap.  29,  art.  4. 
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for  the  purpose  of  restraining  illegal  and  wasteful  acts.  Any  person 
or  persons  whose  assessment  shall  amount  to  a  designated  sum  and 

the  water-rates  had  been  collected  and  having  no  other  interest  than  one  corn- 
misapplied  by  the  city,  there  wotdd  mon  to  all  the  resident  taxpayers  of 
have  Deen  such  a  misappropriation  of  the  county.  Such  a  suit,  it  is  further 
trust  funds  held  by  the  city  for  a  pub-  held,  cannot  be  maintcuned  by  a  pri- 
lic  charitable  purpose  as  would  have  vate  person,  unless  the  act  complaint 
supported  an  information  in  eguity  in  of  produces  some  peculiar  damage  to 
the  name  of  the  Attomey-<!leneral.  his  individual  interests,  or  affects  his 
Attorney-General  v.  Dublin.  1  Bligh  rights  in  a  different  manner  from  other 
N.  R.  312;  Attorney-General  v.  Liver-  members  of  the  community.  Craft 
VOo\  1  Mylne  &  Or.  171,  201;  Jones  v,  v.  Jackson  County,  5  Kan.  518.  See 
Wilhams,  Ambl.  651;  Vidal  t;.  Girard,  also,  as  to  restraining  void  tax,  Bumes 
2  How.  (U.  S.)  127,  189,  190;  Drury  v.  Atchison.  2  Kan.  454.  Compare 
V.  Natick,  10  Allen  (Mass.),  169,  178.  Leavenworth  v.  Norton.  1  Kan.  432; 
The  point  decided,  as  alreadv  observed,  Spencer  v.  Nemaha  Scnool  Dist.,  15 
was  only  that  the  case  did  not  show  Kan.  259;  Water  Light  &  Gas  Co.  v. 
such  a  public  wronp;  as  could  be  re-  Hutchinson  Literurban  R.  Co.,  74  Kan. 
dressed  by  information  in  equity;  and  661. 

the    true    ground   upon    which   that  The  New  York  view,  although  at 

decision  rests  is  that,  when  no  mis-  first  adopted  in  Minnesota    (Conklin 

application  of  funds  held  upon  a  pub-  v.   Fillmore  County,    13   Minn.   454; 

lie  trust  and  no  nuisance  to  the  public  Dawson  v.  St.  Paul  F.  &  M.  Lis.  Co., 

are  shown,  the  appropriate  remedy  to  15  Minn.  136),  was  afterwards  rejected, 

compel  performance  of  a  duty  imposed  and  a  taxpayer  hdd  to  have  the  right, 

upon  a  corporation  by  statute  is  not  in  the  absence  of  an  adequate  remedy 

by   decree  in   equity,   but  by  writ  of  at  law,  to  enjoin  the  illegal  creation 

mandamus  at  common  law.    Attorney-  of  a  debt  which  will  increase  his  sharo 

General  v.  Reynolds,  1  Eg.  Cas.  Ab.  of  taxation.     Hodgman  v.  Chicago  & 

131;  Attorney-General  v.  Birmingham  St.  P.  R.  Co.,  20  Mmn.  48;  Harrington 

&  0.  J.  R.  Co.,  4  De  G.  A  Sm.  490,  v,  Plainview,  27  Minn.  224.    See  Mer- 

498,  and  3  Macn.  &  Gord.  453,  462;  ritt  v,  Duluth,  103  Minn.  236.     The 

Adams  v.  London  R.  Co.,  2  Macn.  &  subject  is  discussed  by  Mr.  Justice 

Gord.  118. 133;  Leominster  Canal  Nav.  CampbeU,  in  Bagg  v.  Detroit,  5  Mich, 

t;.  Shrewsbury  &  H.  R.  Co.,  3  Kay  336.  346,  and  in  Chaffee  v.  Granger, 

&  Johns.  654,  673;    Attorney-General  6  Mich.  51 ;  see  also  Williams  t;.  Detroit, 

V.  Tudor  Ice  Co.,   104  Mass.  239."  2  Mich.  560;  Miller ».  Grundy,  13  Mich. 

See  supra,  §§  1482,  1507,  1513.    The  640;  Butler  ».  Detroit,  43  Mich.  552; 

occupant  of  a  tenement  in  a  city  entitled  Valparaiso   v.   Gardner,    97    Ind.    1; 

under  the  statute  and  ordinances  of  Kelly  v.  Chicago,   62  111.  279:  ante, 

the  city  corporation  to  the  use  of  water  §  1579,  and  cases  in  note;  infra,  §  1586. 

therein  on  payment  or  tender  of  the  See  and  compare  Brown  t;.  Manning, 

rate,  may  restrain  the  city  and  its  ofScers  6  Ohio,  298;  /o.  102 ;  Denton  v.  Jackson, 

from  illegaUy  cutting  off  the  supply  of  2  Johns.  (N.  Y.)  Ch.  320;  State  v.  Perry 

water.   Young  v.  Boston,  104  Mass.  95.  County,  5  Ohio  St.  497, 502;  Culbertson 

A  statute  similar  to  that  in  Masso"  v.  Cincinnati,  16  Ohio,  579.    A  taxable 

chusetts  exists  in  Maine.     Johnson  v,  inhabitant  has  no  legal  right  to  interveTie 

Thomdike,  56  Me.  32.    The  municipal  in  a  pending  suit  and  de^nd  the  action 

corporation  must  be  a  party.    Allen  t;.  prosecuted    against    the   corporation. 

Turner,  11  Gray  (Mass.),  426.     City  Cornell  College  v.  Iowa  County,  32 

collector  is  a  proper  d^endant.     An-  Iowa,  520. 

derson  v.  State,  23  Miss.  459;  New  In  Wisconsin,  it  is  held  that  general 

London  v.  Bndnard,  22  Conn.  552.  taxpayers,  as  such,  have  no  interest 

The  New  York  view  was  adopted  in  the  validity  of 'special  assessments 
in  Kansas,  where  it  is  held  that  a  suit  and  are  not  entitled  to  enjoin  the  col- 
having  for  its  object  the  restraining  lection  of  special  assessments.  Caw- 
of  a  county  board  from  allowing  a  ker  v.  Central  Bithulithic  Pav.  Co., 
claim  alleged  to  be  illegal,  and  the  133  Wis.  29. 

clerk  from  drawing  a  warrant  therefor.  In   Michigan,  a   taxpayer,  merely 

cannot   be   maintained   by   a  person  as  such,  without  any  allegation  that 
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who  shall  have  certain  qualifications  is  entitled  to  bring  the  action 
upon  furnishing  a  bond.^  The  wrongs  for  which  redress  b  provided 
by  the  statute  are  of  a  threefold  character,  viz.,  first,  to  prevent  any 
illegal  official  act;  second,  to  prevent  waste  or  injury  to  the  property 
of  the  municipality;  and  third,  to  restore  and  make  good  property, 
funds,  or  estate  of  the  municipality.  The  first  class  of  wrongs  pro- 
vided for  by  the  statute  is  simply  defined  as  "an  illegal  official  act," 
and  the  statute  contains  no  express  provision  that  the  illegal  offi- 
cial act  against  which  redress  is  sought  be  one  which  has  resulted 
or  will  result  in  loss  or  injury^  to  the  municipality.  So  far  as  the 
literal  language  of  the  statute  is  concerned  any  illegal  official  act 
may  be  prevented  at  the  suit  of  a  taxpayer  having  the  requisite 
status  as  such.  This  liberal  interpretation  of  the  statute  has  been 
supported  by  the  courts.*  The  second  class  of  wrongs,  that  concern- 
he  will  sustain  pecuniary  loss  by  the  a  court  of  equity  would  not  have  taken 
action  of  the  municipal  authorities,  cognizance  of  such  action.  Hurlburt 
cannot  maintain  an  action  to  restnun  t^.  Banks,  52  How.  Pr.  (N.  Y.)  196; 
the  municipality  from  entering  into  1  Abb.  N.  C.  157.  The  remedy 
an  unauthorized  contract.  Kimmerle  applies  as  much  to  wrongs  which  are 
V.  Cassopolis,  160  Mich.  90;  125  N.  threatened  as  to  those  which  have 
W.  Rep.  65.  been  wholly  or  partly  consummated 

In  Louisiana,  a  taxpayer's  suit  must  by  some  illegal  or  wasteful  or  injurious 
be  bona  fide  on  the  part  of  the  plaintiff,  act.  WiUiama  v.  Boynton,  147  N.  Y. 
and  have  the  object  to  assert  and  426.a£f'g71  Hun(N.  ¥.),  309.  Action 
protect  ihe  individual  rights  of  the  of  tne  common  council  in  the  nature  of 
plaintiff,  or  those  conmion  to  all  tax-  a  threat  to  waste  the  funds  of  the  city, 
payers;  or  to  vindicate  the  charter  West  v.  Utica,  71  Hun  (N.  Y.),  540. 
of  the  corporation  against  ordinances  Consolidation  of  town  with  city  held  to 
or  attempts  to  enact  ordinances  un-  terminate  life  of  town  board  and  also 
authorized  thereby,  or  in  conflict  to  terminate  illegal  agreement  and  to 
therewith  ;  or  which  the  council  may  render  injunction  unnecessary.  Paifitt 
seek  to  pass  in  a  manner  not  in  com-  v.  Fumison,  159  N.Y.  Ill,  an'cj3  N.  Y. 
plianoe  with  the  charter.  Taxpayers  App.  Div.  176.  Action  to  restram  board 
cannot,  as  such,  lend  themselves  m  a  of  improvements  from  voting  to  ap- 
suit  of  this  character  to  others  who  prove  contract.  Press  Publiiwing  Co. 
have  an  interest  to  subserve  but  who  v.  Holahan,  29  N.  Y.  Misc.  684. 

Sirefer  to  keep  in  the  backgroimd.  *  The  statute  is  to  be  hberally  oon- 
ohnson  v.  New  Orleans,  105  La.  149.  strued.  Queens  County  Water  Co.  ». 
1  Jurisdiction  of  Federal  Courts  not  Monroe,  83  N.  Y.  App.  Div.  105. 
defeated  by  this  statute.  Seccomb  v.  Emplojrment  of  inspector  of  lighting 
Wurster,  83  Fed.  Rep.  856.  Action  not  qiudified  for  the  office  imder  civu 
cannot  be  maintained  for  wrongful  act  service  law  held  to  be  an  illegsJ  act. 
of  citv  officers  when  another  statute  Peck  v.  Belknap,  130  N.  Y.  394,  399. 
furnishes  mode  of  relief.  Lutes  v.  Citv  seeking  to  recover  possession  of 
Briggs,  64  N.  Y.  404;    rev'g  5  Him  real  estate  belonging  to  it  is  not  exercis- 


(N.  Y.),  67.  Right  to  maintain  an  ing  any  function  of  general  public  inter- 
action under  the  statute  does  not  turn  est,  and  its  action  for  that  purpose  is 
upon  the  exercise  of.  the  general  juris-  not  an  illegal  act  within  the  statute, 
diction  of  a  court  of  equity.  Metzger  Rogers  v.  O'Brien,  153  N.  Y.  357, 
V.  Attica  &  A.  R.  Co.,  79  N.  Y.  171.  affV  7  N.  Y.  App.  Div.  612;  Sheehy 
Statute  includes  cases  where  a  v.  Clausen,  26  N.  Y.  Misc.  269;  Wii- 
rem^y  might  have  been  obtained  by  kins  v.  New  York,  9  N.  Y.  Misc.  610; 
the  town  by  an  action  at  law.  Oster-  Olp  v.  Leddick,  59  Hun  (N.  Y.),  627. 
houdt  V.  Rigney,  98  N.  Y.  222.  231.  The  term  "illegal  official  act"  used 
A  taxpayer  may  have  relief  although  in  the  taxpayer's  statute  is  scarcely 


Digitized  by  V:rOOQlC 


§  1585         CORPORATE  abuses:  suit  by  taxpayers  2777 

ing  waste  of  or  injury  to  the  property,  funds,  and  estate  of  the 
municipality,  has  been  the  subject  of  judicial  consideration  and 

susceptible  of  definitioii  in  such  a  126  N.  Y.  342.  Injunction  issued 
manner  as  to  throw  any  light  upon  against  the  unauthorized  publication 
the  remedy  conferred  by  the  act.  An  of  the  daily  proceedings  of  the  board 
Ule^  official  act  which  may  be  the  of  supervisors.  Kingsley  t^.  Bowman, 
subject  of  a  taxpayer's  action  may  be  33  N.  Y.  App.  Div,  1.  Injunction 
an^.  action  of  a  municipal  officer  granted  against  the  employment  by  a 
wmch  is  not  authorized  by  law  or  board  of  one  of  its  own  members  as  an 
which  is  in  excess  of  the  authority  attorney.  Beebe  v.  Sullivan  County, 
conferred  by  law.  In  actions  brought  64  Hun  (N.  Y.),  377.  See  also  West 
by  taxpayers  the  court  has  taken  v.  Utica,  71  Hun  (N.  Y.),  540.  Injunc- 
jurisdiction  and  has  restrained  or  tion  granted  against  the  performance 
annulled  official  acts  of  great  diversity  of  a  contract  with  a  corporation  in 
of  charaeler.  Lease  of  market  lands  by  which  one  of  the  citv  officers  had  an 
municipal  authorities  for  use  as  a  interest.  Terry  v,  Gleason,  21  N.  Y. 
slaughter-house  enjoined  as  an  ille-  Misc.  368.  The  court  will  restrain 
fol  official  act.  Bird  v.  Grout.  106  the  audit  of  a  claim  which  is  plainly 
App.  Div.  159.  Common  council  cre^  not  a  municipal  charge,  also  the  re- 
aling  an  office  wUhout  express  author"  consideration  of  an  audit  and  rejec- 
ity  in  the  charter  an  illegal  official  act.  tion  of  a  claim.  Osterhoudt  v.  Rigney, 
O^Connor  v.  Walsh,  83  N.  Y.  App.  98  N.  Y.  222.  The  court  will  restrain 
Div.  179.  Failure  to  give  notice  of  the  payment  of  the  fees  of  a  county 
hearing  prior  to  purchase  of  land,  as  treasurer  without  the  audit  of  his 
required  by  statute,  an  illegal  official  claim  therefor;  Warrin  v.  Baldwin, 
act  and  enjoined.  Queens  County  105  N.  Y.  534;  also  the  pavment  of 
Water  Co.  v.  Monroe,  83  N.  Y.  App.  money  pursuant  to  the  authority  of 
Div.  105.  An  offer  of  judgment  by  an  unconstitutional  statute;  Bush  v. 
the  corporation  counsel  in  an  action  Orange  County,  10  N.  Y.  App.  Div. 
against  t^e  city  of  New  York  made  542;  also  the  payment  of  a  salaiy  to 
without  statutory  authority  held  to  a  person  appomted  to  office  in  viola- 
be  an  ille^  official  act.  Bush  v,  tion  of  the  requirements  of  the  law; 
O'Brien,  164  N.  Y.  205.  The  colleo^  Steams  v.  Tew,  6  N.  Y.  Misc.  404; 
tion  of  rent  by  the  comptroller  of  the  Beresford  v,  Donaldson,  54  N.  Y.  Misc. 
city  under  leases  which  are  alleged  to  138;  also  the  appointment  of  officials 
be  invalid  and  illegal  for  collusion  of  by  virtue  of  an  unconstitutional 
former  officers  of  defunct  town  and  statute;  Rathbone  v.  Wirth,  150  N.  Y. 
which  are  sought  to  be  annulled  in  459;  .Meyers  ».  New  York,  58  N.  Y. 
the  action,  helato  be  an  illegal  official  App.  Div.  534  ;  also  the  appointment 
act.  Wenk  v.  New  York,  171  N.  Y.  or  employment  of  a  person  in  the 
607.  The  fact  that  a  vUlage  tax  is  municipal  service  without  a  oompli- 
invalid  for  want  of  notice  en  hearing  ance  with  the  civil  service  law;  Peck 
before  it  was  imposed  does  not  entitle  v.  Belknap,  130  N.  Y.  394;  Rogers  v. 
a  taxpayer  to  bring  action  under  the  Buffalo,  123  N.  Y.  173;  also  the 
statute.  Trumbull  v.  Palmer,  104  issuance  or  negotiation  or  payment  of 
N.  Y.  App.  Div.  51.  municipal  bonds  in  violation  of  the 

Contracting  of  debts  and  liabilities  by  law;  Ayres  t;.  Lawrence,  59  N.  Y. 
a  municipality  m  excess  of  the  amount  192,  199;  Metz^r  v.  Attica  &  A.  R. 
authorized  by  law  restnuned.  Ger-  Co.,  79  N.  Y.  171;  Hills  v.  Peekskill 
lach  t».  Brandreth,  34  N.  Y.  App.  Div.  Sav.  Bank,  26  Hun  (N.  Y.),  161; 
197.  Making  of  a  contract  for  the  Strang  ».  Cook,  47  Hun  (N.  Y.).  46; 
purchase  of  real  estate  before  the  also  the  granting  of  a  franchise  tor  a 
money  or  tax  for  the  object  has  been  street  raihoad  in  perpetuity  when  the 
voted  as  required  bv  statute  restrained,  power  of  the  municipahty  is  limited 
T/ft^trh<^Tn  V.  Kicharos,  12  Hun  (N.  Y.),  to  a  grant  for  a  term  of  years;  Norris 
360,  appeal  dismissed  72  N.  Y.  607.  v.  Wurster,  23  N.  Y.  App.  Div.  124; 
Purchase  of  public  works  enjoined  on  Gusthal  v.  Strong,  23  N.  Y.  App.  Div. 
the  ground  that  the  statutory  authority  315;  Blaschko  v.  Wurster,  156  N.  Y. 
to  make  the  purchase  had  expired  by  437 ;  Seccomb  v,  Wurster,  83  Fed. 
limitation  of  time,    Ziegler  v.  Chapin,  Rep.  856. 
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interpretation  in  many  cases.  The  earlier  cases  held  that  the  terms 
"waste"  and  "injury"  were  to  be  given  a  more  liberal  interpre- 
tation; ^  but  subsequently  the  courts  so  construed  these  terms  as 
to  remove  from  the  operation  of  the  statute  any  discretionary  act 
of  the  municipal  officers  which  is  not  tainted  with  fraud  or  corrup- 
tion, so  that  according  to  the  controlling  rule  for  the  interpreta- 
tion of  the  statute  a  taxpayer's  action  can  only  be  maintained  upon 
an  allegation  of  waste  and  injury  where  fraud,  or  coUusion,  or  bad 
faith  amounting  to  fraud  can  be  shown.*    The  third  provi^on  of 

Plaintiff  need  not  show  peculiar  Div.  392,  aff*d  166  N.  Y.  16;  Stand- 
injury.  Gerlach  v,  Brandreth,  34  N.  art  v,  Burtis,  46  Hun  (N.  Y.),  82; 
Y.  App.  Div.  197.  Sweet  v.  Syracuse,  60  Hun  (N.  Y.), 

The  motivea  of  the  plaintiff.    More  28;  rev'd  129  N.  Y.  316;   New  York 

recent  decisions  support  the  view  that  Central  &  H.  R.  R.  Ck>.  v.  Maine,  71 

if  a  taxpayer  have  the  qualifications  Hun  (N.  Y.),  417:  Robinson  o.  Gilroy, 

called  for  by  the  statute,  he  is  entitled  10  N.  Y.  Misc.  205;   Holtz  0.  Diehl, 

to  maintain  the  action  although  it  26  N.  Y.  Misc.  224;  Sheehy  v.  Clausen, 

may  in  fact  be  brought  for  the  pur-  26  N.  Y.  Misc.  269.    To   constitute 

pose  of  effecting  some  private  and  bad  faith,  some  improper  motive  is 

personal   end.    Starin   v.   Edson,    42  essential  to  justify  a  taxpayer's  action. 

Hun  (N.  Y.),  549;  rev'd  without  con-  Hearst  v,  McClellan,  102  N.  Y.  App. 

sidering  this  question,  112  N.  Y.  206;  Div.  336;  Bassehn  ».  Pate,  30  N.  Y. 

Kingsley  v.  Bowman,  33  N.  Y.  App.  Misc.  368. 

Div.  1;  Gage  v.  New  York,  110  N.  Y.  Diecretionary  acts.    Held,  that  the 

App.  Div.  403;    Grace  v,  Forbes,  64  action  could  not  be  maintamed,  inas- 

N.  Y.  Misc.  130.    Contrary  view  in  much  as  the  acts  compkdned  of  were 

Hull  V,  Ely,  2  Abb.  N.  C.  440;   Kim-  not  beyond  the  discretion  of  the  board 

bidl  ».  Hewitt,  15  Daly  (N.  Y.),  124;  of  supervisors  and  were  not  illegal 

Nathan  v,  O'Brien,  117  N.  Y.  App.  and   void.     Talcott  v.   Buffalo,    125 

Div.  664.    As  to  other  jurisdictions,  N.  Y.  280;    Zieder   v.   Chapin.    126 

see  ante,  §  919.  N.  Y.  342,  348;  Hearst  v,  McClellan, 

StatiUe  of  limitations  applies,    Cal-  102  N.  Y.  App.  Div.  336;  New  York 

houn  V.  Millard,  16  N.  Y,  State  Rep.  Central  &  H.  R.  R.  Co.  v,  Maine,  71 

46,  aff'd  121  N.  Y.  69:  contrary  view  Hun  (N.   Y,),  417;  Wilkins  v.  New 


Hun  (N.   YX  417;  Wilkins  v,  Ne 
York.  9  N.  Y.  Misc.  610;    Holtx 


in  Strang  ».  Cook,  47  Hun  XN.Y.),  46.  x  .,*-..  ^  x^.  x.  x,x«^.  ^,^^,,  xx^*v-  ... 
Doctrine  of  laches  applies.  Alvord  v.  Diehl,  26  N.  Y.  Misc.  224.  The  de- 
Syracuse  Sav.  Bank,  98  N.  Y.  599.  termination  of  city  officials,  on  whom 
Application  of  doctrine  of  laches  rests  the  duty  of  inspection  and 
limited.  Calhoun  v.  Millard,  121 N.  Y.  acceptance,  that  materials  furnished 
69,  83.  pursuant  to   contract  with  the  city 

A   taxpayer's   action  will    not    lie  are  of  the  prescribed  quality  will  not 

against  an  officer  of  the  State  acting  be  interfered  with  by  the  courts  in 

by  virtue  of  his  authoritv  as  such  the  absence  of  evidence  to  show  that 

officer.    Hutchinson    t;.    Skinner,    21  their  determination  was  influenced  by 

N  Y.  Misc.  729.  fraud  or  corruption.     Paul  v.   New 

»  Ayres  v,  Lawrence,  59  N.  Y.  192;  York  City,  46  N.  Y.  Ai)p.  Div.  69. 

Metzeer  v,  Attica  &  A.  R.  Co.,  79  Where  no  fraud,  bad  faith,  or  ool- 

N.   Y.   171,   174;    Gorden  v.  Strong,  lusion  is  alleged,  tne  sole  Question  is 

158  N.  Y.  407;   Armstrong  v.  Grant,  one  of  legal  authority  of  the  officer. 

66   Hun   (N.   Y.),  226;    Adamson  v,  Schinzel  v.  Best,  45  N.  Y.  Misc.  455, 

Union  R.  Co.,  74  Hun  (N.  Y.),   3.  aff'd  109  N.  Y.  App.  Div.  917.    Wher« 

''Waste"  and  ''injury"  are  identical  trustees  of  a  village  have  authority  to 

in  meaning  and  include  only  illegal,  do  certain  acts,  taxpayer's  action  will 

wrongful,  or  dishonest  acts.    Hearst  v,  not    lie.    New    York    A    Rosendale 

McClellan,  102  N.  Y.  App.  Div.  336;  Cement  Co.  v,  Davis,  173  N.  Y.  235, 

Basselin  v.  Pate,  30  N.  Y.  Misc.  368.  aff'g  62  N.  Y.  App.  Div.  577.    Tax- 

*  Potter  V,  CoUis,  19  N.  Y.  App.  payer's  action  cannot  be  maintained 
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the  statute  for  redress  authorizes  an  action  against  the  officers  and 
agents  of  any  county^  town,  village,  or  municipal  corporation  to 

without  proof  of  fraud,  oollusioD.  cor-  Secoomb  v,   Wureter,   83   Fed.   Rep. 

ruption«  bad  faith,  or  illegality.   Hearst  856:    People  0.  Queens  County,   131 

V.  McQellan,  102  N.  Y.  App.  Div.  336.  N.  Y.  468;  Blaschko  v.  Wurster,  156 

The  determination  of  a  city  officer  N.  Y.  437;  Norria  ».  Wurster,  23  N.  Y. 
that  there  cannot  be  compelitwe  bid-  App.  Div.  124;  Gusthal  v.  Strong,  23 
ding  for  work  and  supplies  is  subject  N.  Y.  App.  Div.  315. 
to  review  in  a  taxpayer's  action,  if  Inadvertence  and  mUtake.  It  has  been 
the  facts  disclose  that  competition  is  held  that  an  action  by  a  taxpayer  can- 
possible.  Gleason  v.  Dalton,  23  N.  Y.  not  be  maintained  to  restrain  the  pay- 
Misc.  18.  A  contract  so  prepared  that  ment  to  a  pubhc  officer  of  monejrs  ex- 
all  possibihty  of  bidding  is  confined  pended  by  him  in  good  faith  without 
to  one  corporation,  held  to  be  illegal  complying  with  the  requirements  of  the 
and  void.  Grace  v.  Forbes,  64  N.  x .  statute  as  to  the  manner  in  which  the 
Misc.  130.  same  shall  be  expended,  by  reason  of 

Leffislative  acts.    The   motives   in-  inadvertence  or  mistake,  arising  from 

ducing   Icjgislative   action   cannot   be  ignorance  of  the  requirements  of  the 

inquired  into  by  the  court  and  the  law.    Cobb   v,   RamsdelL   37   N.   Y. 

legislation  set  aside  because  in  the  State  Rep.  457*    14  N.  Y.  Supp.  93; 

judgment  of  the  courts  it  was  induced  Walter  t;.  McCiellan,  48  N.  Y.  Misc. 

by    dishonest    and    corrupt    motives.  215.    The   taxpayers'  acts  were   not 

Kittinger  v,  Buffalo  Traction  Co^  160  designed  to  protect  the  public  from 

N.  Y.  377;  Barhite  v.  Rochester  Home  mistakes^  errors  of  judgment,  or  lack 

Telephone  Co.,  50  N.  Y.  App.  Div.  of  intelligent  appreciation  of  official 

25;  Adamson  v.  Nassau  Elect.  R.  Co.,  duties  on  the  «part  of  their  chosen 

89  Hun  (N.  Y.),  261;  Farley  v.  Lock-  officials.    Hearst    v.    McCiellan,    102 

port,  61  N.  Y.  Misc.  417.    That  the  N.  Y.  App.  Div.  336. 

courts  will  not  generally  interfere  with  UnconeiUiUional  statutes.  Taxpayers' 

legislative  action  because  of  the  mo-  actions  have  been  brouc^t  in  which  the 

tives  of  the  legislative  body,  see  ante,  relief  asked  was  a  jud^ent  declaring 

§§  580,  581.  provisions  of  various  enactments  to  be 

There  are  many  duties  devolving  unconstitutional,  and  restraining  action 
on  the  city  council  or  board  of  super-  thereunder.  Sweet  v,  Syracuse,  129 
visors  wMch  are  administrative  in  N.  Y.  316;  Rathbone  v,  Wirth,  150 
their  character  and  not  impressed  with  N.  Y.  459;  Bush  t;.  Orange  County, 
the  character  of  sovereignty^  and  in  10  N.  Y.  App.  Div.  542;  Mercer  v. 
the  performance  of  such  duties  their  Floyd,  24  N.  Y.  Misc.  164;  Hurlburt 
action  may  be  attacked  for  fraud  and  v.  Banks,  52  How.  Prac.  (N.  Y.)  196. 
corruption,  and  if  the  charge  be  proved  Taxpayer  may  enjoin  execution  of 
may  oe  declared  of  no  daect  bv  the  contract  containing  provisions  re- 
courts.  Roosevelt  v.  Draper,  23  N.  Y.  quired  by  a  law  wmch  is  unconstitu- 
318;  Talcott  v.  Buffalo,  125  N.  Y.  tional.  Meyers  ».  New  York,  58  N.  Y. 
280;    Kittinser    t;.   Buffalo    Traction  App.  Div.  534. 

Co.,  160  N.  Y.  377,  390.  As  to  what  Levy  of  taxes  for  iOeaal  and  unavn 
action  on  the  part  of  a  municipal  thorized  purposes.  See  Ayres  v.  Law- 
body  is  legislative  in  its  character,  see  rence,  59  N.  Y.  192^  199;  Osterhoudt 
People  V,  Queens  County,  131  N.  Y.  v,  Rigney,  98  N.  Y.  222;  Squh^  v, 
468;  People  v.  Queens  County,  153  Cartwri^t,  67  Hun  (N  .Y.J,  218; 
N.  Y.  370;  People  v.  Mclntyre,  154  Squire  v.  Preston,  82  Hun  (N.  Y.),  88. 
N.  Y.  628;  Ghee  v.  Northern  Union  Limitations  of  power  to  contract  mvr 
Gas  Co.,  158  N.  Y.  510;  Kittinger  v,  nicipalindeUedness,  Gerlach v.  Brand- 
Buffalo  Traction  Co.,  160  N.  Y.  377;  reth.  34  N.  Y.  App.  Div.  197;  Latham 
Barhite  v,  Rochester  Home  Telephone  v,  Kichards,  12  Hun  (N.  Y.),  360; 
Co..  50  N.  Y.  App.  Div.  25.  appeal  dismissed,  72  N.  Y.  607. 

A  taxpayer  may  maintain  an  action  Contracts  by  municipalities,  A  con- 
to  restrain  or  annul  a  legislative  act  tract  bv  a  municipality  cannot  be 
by  a  municipal  body  when  such  act  attacked  upon  the  ground  that  it  is 
is  unauthorized  and  is  not  within  a  waste  of  or  injury  to  the  property, 
the   power  of   the   legislative   body,  funds,  and  estate  of  the  municipality 
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restore  or  make  good  any  property,  funds,  or  estate  of  such  county, 
town,  village,  or  municipal  corporation,  and  also  provides  that  the 


unless  corruption,  frauds  or  bad  faith 
amounting  to  fraud  is  charged  and 
proved.  The  ground  of  the  decisions 
IS  that  in  those  matters  which  are 
within  the  discretion  of  the  munici- 
pality or  its  officers  the  courts  will  not 
mterfere  unless  the  exercise  of  the 
discretion  be  fraudulent  or  corrupt. 
Talcott  V.  Buffalo,  125  N.  Y.  280; 
Ziegler  v.  Chapin,  126  N.  Y.  342; 
Kingsley  v.  Bowman,  33  N.  Y.  App. 
Div.  1:  Paul  v.  New  York,  46  N.  Y. 
App.  Div.  69;  Hearst  v.  McClellan, 
102  N.  Y.  App.  Div.  336;  Armstrong 
V,  Grant,  56  Hun  (N.  Y.),  226; 
Beebe  v.  SuUivan  County,  64  Hun 
(N.  Y.),  377,  aff^d  142  N.  Y.  631; 
West  ».  Utica,  71  Hun  (N.  Y.),  540; 
Terrell  v.  Strong,  14  N.  Y.  Misc. 
258;  Gleason  v,  Dalton,  23  N.  Y. 
Misc.  18;  Winkler  v.  Summers,  22 
Abb.  N,  C.  80. 

The  power  of  a  corporation  to  take 
a  lease  from  the  mumbipality  cannot 
be  attacked  by  a  taxpayer.  Starin  v, 
Edson,  112  N.  Y.  206. 

Audit  of  claims.  An  action  may 
be  maintained  under  the  statute  by  a 
taxpayer  of  a  town  to  vacate  the  audit 
of  bills  in  favor  of  an  individual  by 
the  board  of  audit  of  the  town,  on  the 
ground  that  such  audit  was  illegal 
and  without  authority.  Osterhoudt  v. 
Kidney,  98  N.  Y.  222.  Payment  of 
claims  illegally  audited  by  town  board 
may  be  enjoined.  Rockefeller  v,  Tay- 
lor, 69  N.  Y.  App.  Div.  176. 

Payment  of  claims.  An  action  may 
be  maintained  by  a  taxpayer,  under 
the  statutes,  to  restrain  the  threat- 
ened payment  of  illegal  claims  against 
the  municipality.  Warrin  ».  Baldwin, 
105  N.  Y.  534;  Calhoun  v.  Millard, 
121  N.  Y.  69,  86;  Bush  v.  Orange 
County,  10  N.  Y.  App.  Div.  542; 
Scott  V.  Twombley,  20  N.  Y.  App.  Div. 
535;  Webb  v,  BeU,  22  N.  Y.  App.  Div. 
314;  Gerlach  v.  Brandreth,  34  N.  Y. 
App.  Div.  197:  Latham  v.  Richards, 
12  Hun  (N.  Y.),  360;  McCrea  ».  Cha- 
hoon,  54  Hun  (N.  Y.),  577;  West  v. 
Utica,  71  Hun  (N.  Y.),  540;  Squire  v. 
Preston,  82  Hun  (N.  Y.),  88;  Warren 
V,  Van  Nostrand,  21  N,  Y.  State  Rep. 
960. 

Compromise  of  disputed  claims  re- 
strained, Standart  v,  Burtis,  46  Him 
(N.  Y.),  82. 


QualifixxLiions  of  officers  for  appoint" 
ment  to  office.  Taxpayer's  action  to 
restrain  payment  of  salaries  to  public 
officers  holding  regular  and  presump- 
tively valid  appointments  cannot  be 
maintained.  Greene  v.  Knox,  175  N. 
Y.  432,  aflf'g  76  N.  Y.  App.  Div.  405. 
See  also  Rathbone  v.'  Wirth,  150  N.  Y. 
459;  Fahy  v,  Johnstone,  21  N.  Y. 
App.  Div.  154;  Steams  v.  Tew,  6 
N.  Y.  Misc.  404;  Beresford  v.  Donald- 
son, 54  N.  Y:  Misc.  138.  Acts  of 
board  of  health  which  is  illegally  con- 
stituted are  void.  Whitney  t;.  Patrick, 
64  N.  Y.  Misc.  191. 

Payment  of  railroad  aid  bonds, 
Ayres  v.  Lawrence,  59  N.  Y.  192,  199; 
Metzger  v,  Attica  &  A.  R.  Co.,  79 
N.  Y.  171;  Newton  v,  Keech,  9  Hun 
(N.  Y.),  355;  Hills  v.  Peekskill  Sav- 
ings Bank,  26  Hun  (N.  Y.),  161;  Strang 
V,  Cook,  47  Hun  (N.  Y.),  46. 

Grants  of  franchises  in  streets  and 
highways.  By  the  Constitution  and 
by  statute  the  rule  has  been  adopted 
that  street  railroads  can  only  be  con- 
structed and  operated  in  streets  and 
highways  upon  the  consent  of  the  local 
authorities  having  control  of  the  street 
or  highway  in  which  they  are  to  be  laid. 
Constitution  of  New  York,  art.  iii. 
§  18;  Railroad  law.  Laws  of  1892. 
chap.  676,  §§  91  and  123.  Local 
authorities  are  beyond  the  direction 
and  control  of  the  courts  in  determin- 
ing whether  they  shall  give  any  con- 
sent which  is  within  their  statutory 
authority,  and  the  court  cannot  inquire 
into  the  motive  inducing  the  consent, 
although  such  motive  may  be  dis- 
honest and  corrupt  and  may  consist 
in  a  bribe  to  the  common  council  or 
other  local  legislative  body.  Kittinger 
V.  Buffalo  Traction  Co.,  160  N.  Y.  377; 
Bohmer  v,  Hafifen,  161  N.  Y.  390,  399; 
Adamson  v,  Nassau  Elect.  R.  Co.,  89 
Hun  (N.  Y.),  261.  But  a  taxpayer  may 
maintain  an  action  to  restrain  the  board 
of  aldermen  from  granting  a  franchise 
for  the  construction  and  operation  of  a 
street  railroad  for  an  unUmited  term 
when  by  statute  the  board  is  only  au- 
thorized to  grant  its  consent  to  the  con- 
struction of  a  street  railroad  for  a  term  of 
twenty-five  years.  Seccombt?.  Wurster, 
83  Fed.  Rep.  856;  Blaschko  v,  Wuister, 
156  N.  Y.  437;  Norris  v,  Wurster,  23 
N.   Y.   App.   Div.   124;    Gusthal  r. 


Digitized  by  V:rOOQlC 


§1586 


CORPORATE  abuses:  SUIT  BY  TAXPAYERS 


2781 


court  may,  in  its  discretion,  enforce  the  restitution  and  recovery 
of  any  claims,  demands,  expenses,  or  judgments  wrongfully  re- 
covered against  or  paid  by  a  municipal  corporation,  if  already  paid 
by  the  person  or  party  receiving  and  retaining  the  same;  and  it 
may  also,  in  its  discretion,  adjudge  and  declare  the  colluding  or 
defaulting  oflBcers  personally  responsible  therefor.^ 

§  1586  (921).  Same  Subject.  Ckneral  Doctrine;  Author's  Comment. 
—  The  author  may  observe  that  there  appears  to  be  little  difference 
of  judicial  opinion  as  to  the  right  of  the  taxable  inhabitants,  wherever 
the  threatened  illegal  corporate  act  vriU  increase  the  burden  of  taxar 
tion,  to  the  aid  of  equity,  in  proper  cases,  to  prevent  it.^  The  chief 
difference  is  as  to  the  proper  party  plaintiff  in  a  bill  of  this  character. 


Strong,  23  N.  Y.  App.  Div.  315.  Park 
board  can  be  restrained  from  granting 
a  franchise  where  a  statutory  pre- 
liminary step  has  not  been  taken. 
Smith  V.  Buffalo  Traction  Co.,  51 
N.  Y.  Misc.  216.  A  taroa^rer  may 
maintain  an  action  to  obtsdn  reUS 
against  a  provision  inserted  in  a  con- 
tract. Parfitt  tt.  Furguson,  159  N.  Y. 
111.  When  a  railway  is  already  con- 
structed pursuant  to  municipal  con- 
sent, a  taxpayer  cannot  enjoin  its 
operation  on  the  ground  that  it  is 
otherwise  illegal  anaa  public  nuisance. 
Gallagher  v,  Keating,  40  N.  Y.  App. 
Div.  81.  See  also  Sheehy  v,  McMillan, 
26  N.  Y.  App.  Div.  140.  Granting  a 
permit  to  a  railroad  to  open  streets 
to  change  its  motive  powec  is  not  a 
waste  of  or  injuiy  to  city  property. 
Potter  V.  Collis,  19  N.  Y.  App.  Div. 
392,  aff'd  156  N.  Y.  16.  As  to  the  use 
of  city  property  in  the  completion  of 
public  work  without  compensation  to 
the  city,  see  Ottendorfer  v.  Agnew, 
13  Daly,  16,  A  mere  revocable  hcense 
permitting  a  street  railroad  coroora- 
tion  to  lay  down  a  railway  track  on 
dock  property  of  a  city  is  not  a  waste 
of  the  city  property.  Hart  v.  New 
York,  16  N.  Y.  App.  Div.  227. 

*  Latham  v.  Richards,  15  Hun  (N. 
Y.),  129.  Taxpayer  cannot  compel 
restitution  unless  he  can  show  waste  of 
or  injury  to  the  funds  or  property  of 
the  city.  Bush  v.  Coler,  60  N.  Y. 
App.  Div.  56,  aff'd  170  N.  Y.  587. 

Summary  investigaiion  of  towns  and 
villages.  In  the  general  municipal 
law  of  New  York,  statutory  proviaons 
are  incorporated  conferring  upon  any 


justice  of  the  Supreme  Court  jurisdic- 
tion to  make  summary  investigations  of 
towns  and  villages  upon  the  presenta- 
tion of  a  petition  of  twenty-five  free- 
holders. Laws  of  1892^  chap.  68,  §  3. 
This  statute  is  constitutional.  See  Clark 
V.  Sheldon,  106  N.  Y.  104;  Vinton  v. 
Cattaraugus  County,  18  N.  Y.  St.  Rep. 
435.  As  to  construction  of  statute  and 
the  scope  of  its  provisions,  see  also 
Crowninshield  v.  Cayuga  County,  124 
N.  Y.  583. 

*  Inge  V.  Mobile  Board  of  Public 
Works,  135  Ala.  187,  195.  citing  text; 
Chicago  V.  Nichols,  177  111.  97;  State 
p.  New  Orleans,  50  La.  An.  880;  Tukey 
V.  Omaha,  54  Neb.  370.  See  State  v. 
Kohnke,  109  La.  838;  Alpena  v.  Alpena 
Cir.  Judge,  97  Mich.  550;  Clark  ». 
Interstate  Independent  Tel.  Co.,  72 
Neb.  883. 

In  Tennessee^  taxpayers  may  main- 
tain an  injunction  against  public  offi- 
cials where  the  public  revenues  are 
involved  and  the  result  of  the  pro- 
posed action  will  be  to  increase  the 
burden  of  taxation.  In  such  cases,  the 
taxpayer  sustains  an  injury  not  com- 
mon to  those  citizens  who  are  not  tax- 
payers and  is  regarded  as  suffering 
special  injury.  Kennedy  v,  Mont- 
gomery County,  98  Tenn.  165;  Patton 
V.  Chattanooga,  108  Tenn.  197;  Lvnn 
V.  Polk,  8  Lea  (Tenn.),  121;  Colbum 
V.  Chattanooga,  2  Shannon's  Cases 
(Tenn.),  22.  But  if  the  action  of 
municipal  authorities  will  not  result 
in  any  increase  in  taxation,  the  tax- 
payer has  no  standing  in  court  to  en- 
join it.  Patton  t^.  Chattanooga,  108 
Tenn.  197. 
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If  the  ordinary  principle  which  obtains  as  to  public  nuisances  is 
applied,  it  must  be  admitted  where  the  duty  about  to  be  violated 
by  the  corporation  or  its  officers  is  public  in  its  nature,  and  affects 
all  of  the  inhabitants  alike,  that  one,  not  suffering  any  special 
injury,  cannot,  in  his  own  name,  or  by  uniting  with  others,  main- 
tain a  bill  to  enjoin  it.  And  a  reason  urged  against  such  a  course 
is  that  if  one  citizen  may  maintain  such  a  bill,  an  indefinite  number 
of  others  may  each  also  bring  separate  suits;  and  an  adjudication 
in  one  case  concludes  nothing  as  to  the  others  or  as  to  the  inhabitants 
at  large.  But  it  is  substantially  agreed  that  any  taxable  inhabitant, 
or  perhaps  any  citizen  of  the  municipality,  has  such  an  interest  to 
prevent  or  to  avoid  illegal  or  unauthorized  corporate  acts  that  he 
may  be  a  relator,  on  whose  application  the  proper  public  officer  of 
the  Commonwealth  may,  on  behalf  of  the  public,  file  the  requisite 
bill  in  cases  which  fall  within  the  jurisdiction  of  equity,  to  enjoin 
the  menaced  illegal  or  wrongful  act,  or  if  it  has  been  consummated, 
to  have  relief  against  it.^  To  allow  the  taxable  inhabitant  to  main- 
tain a  bill  for  an  injunction,  to  prevent  illegal  expenditures  or 
appropriations  of  money,  has  the  advantage  of  directness  and  sim- 
plicity, and  notwithstanding  its  departure,  or  apparent  departure, 
from  technical  principles,  has,  as  above  shown,  received  the  general, 
but  not  quite  uniform,  approval  of  the  courts  in  this  country;  and 
practically  this  course  has  not  had  the  effiect  to  engender  a  multi- 
plicity of  similar  suits  by  separate  parties,  but  a  few  persons  usu- 
ally unite  in  one  suit,  which,  when  judicially  determined,  in  effect 
settles  the  question  in  controversy.^  There  is  no  doubt  but  that 
the  corporation  may  in  its  ovm  name  bring  suits,  in  proper  cases, 
to  be  relieved  against  illegal,  unauthorized,  or  fraudulent  acts  on 
the  part  of  its  officers.  Since,  however,  experience  has  shown  how 
liable  these  corporations  are  to  be  betrayed  by  those  who  have  the 
temporary  management  of  their  concerns,  it  would  never  do,  we 
think,  for  the  courts  to  hold  that  relief  against  illegal  or  wrongful 
acts  can  be  had  only  by  an  authorized  suit  brought  by  and  in  the 
name  of  the  corporation. 

1  Text  quoted;    Chicago  v.  Union  a  loan  authorised  by  the  electora  of 

Building  Assoc,  102  111.  379;    supra,  the  city  and  not  by  taxpayere.    Wolff 

S  1584,  note.  Chemical  Co.  v.  Philadelphia,  217  Pa. 

A  trading  corporation  which  is  a  215. 
resident  and  taxpayer  in  a  city  has  a       *  Text  approved;  Williams  v.  Grant 

right  to  maintain  a  taxpayer's  bill  to  County  Court,  26  W.  Va.  488;  Ranney 

restrain    an   illegal   appropriation   of  v.  Bader,  67  Mo.  476;  noticed  supra, 

public  funds,  and  it  is  unmaterial  that  §  1584,  note.   Text  approved  in  Brovn- 

the  corporation  is  not  an  elector  and  neld  v.  Houser,  30  Oreg.  534. 
that  the  fund  in  question  was  raised  by 
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§  1587  (922).  Ctonoral  Ooncliuions  stated.  —  While  a  survey  of 
decisions  in  Great  Britain  and  the  United  States  exhibit  some 
diversity  of  opinion,  it  seems  to  us,  in  view  of  the  natm^  of 
municipal  powers,  the  danger  of  abuse,  the  necessity  for  prompt 
remedy  on  the  part  of  those  most  interested  in  the  proper  adminis- 
tration of  municipal  affairs,  —  to  wit,  the  taxable  inhabitants,  — 
that  the  following  conclusions  rest  upon  sound  reason,  and  have  also 
the  support  of  the  decided  preponderance  of  judicial  authority.^ 

1.  The  proper  parties  may  resort  to  equity,  and  equity  will, 
in  the  absence  of  restrictive  legislation,  entertain  jurisdiction  of 
their  suit  against  municipal  corporations  and  their  officers  when 
these  are  acting  tdtra  vires,  and  assuming  or  exercising  a  power 
over  the  property  of  the  citizen,  or  over  corporate  property  or 
funds,  which  the  law  does  not  confer  upon  them,  and  where  such 
acts  affect  injuriously  the  property  owner  or  the  taxable  inhabitant.^ 

1  Wmn  V,  Shaw,  87  Cal.  631,  636,  sessments,  and  reaches  oonclujsionB  (/&. 
citing  text;  Bradford  v,  San  Francisco,  §§  267-269}  substantially  the  same  as 
112  Cal.  537,  543,  approving  text;  those  in  the  text.  Injunction,  3  Pom. 
Keen  V.  Waycross,  101  Ga.  588,  approv-  Ea.  Juris.  §  1345. 
ing  text;  Zuelly  ».  Casper,  160  Ind.  The  views  of  the  text,  so  far  as  cor- 
455,  citing  text;  Kellogg  ».  School  porate  property  or  funds  axe  conceroed, 
Dist.  No.  10,  13  Okla.  285,  209,  quot-  accord  with  those  of  Lord  CoUenham 
ing  text;  El  Reno  v,  Cleveland  Trini-  in  Frewin  ».  Lewis,  18  Eng.  Ch.  (4 
dad  Pav.  Co.  (Okla.),  107  Pac.  Rep.  Mylne  &  Cr.  249,  255)  249.  Speaking 
163;  Christie  v.  Maiden,  23  W.  Va.  of  the  principles  on  which  chancery 
667j  670,  approving  text;  Times  Pub-  will  enjoin  public  officers  and  bodies, 
lishmg  Co.  V,  Everett,  9  Wash.  518,  this  eminent  equity  judge  wisely  says: 
522,  approving  text.  See  Shaw  t;.  "So  lonjg  as  those  public]  function- 
Jones,  4  Ohio  N.  P.  372.  aries  strictly  confine  themselves  within 

'  Valparaiso  v.  Gardner,  97  Ind.  1,  the  exercise  of  those  duties  which  are 
citing  text;  Holland's  Case,  11  Md.  confided  to  them  by  law  this  [chancery] 
186;  Baltimore  ».  Porter,  18  Md.  284;  court  will  not  interfere  ...  to  see 
Baltimore  v,  Horn,  26  Md.  194;  Balti-  whether  any  regulation  they  make  is 
more  v.  Gill,  31  Md.  375,  395;  Dunkin  ^ood  or  bad;  but  if  they  are  depart- 
V.  Blust,  83  Neb.  80,  citing  text;  mg  from  that  power  which  the  law  has 
Place  v.  Providence,  12  R.  I.  1,  citing  vested  in  them,  if  they  are  assuming 
text;  Christie  v.  Maiden,  23  W.  Va.  to  themselves  a  power  over  property 
667,  670,  quoting  text;  supra,  §  1583.  which  the  law  does  not  give  them,  this 
The  Stale  has  no  such  interest  in  taxes  court  no  longer  treats  tnem  as  acting 
voluntarily  paid  under  an  illegal  assess-  under  the  authority  of  their  oommis- 
ment  as  will  warrant  an  injunction,  sion,  but  treats  them,  whether  they  be 
at  its  suit,  against  the  disbursement  by  a  corporation  or  individuals,  merely 
a  city  of  the  money  so  paid.  Atchison  as  persons  dealisyg  with  property  with- 
in. State,  34  Kan.  379.  out  legal  authority.     While  the  court 

The   doctrines  of   the   text  in   §§  avoids  interfering  with  what  they  do 

1579-1583^  1586,  1587,  are  not,  in  the  while  keeping  within  the  limits  of  their 

opinion  of  the  Supreme  Court  of  the  jurisdiction,  it  takes  care  to  confine 

United  States,  ''at  this  day,  open  to  them  within  those  limits;   if  they  go 

serious  question."     Crampton  v,    Za-  bevond  the  line  of  their  authority,  and 

briskie,  101  U.  S.  601,  609,  per  Field.  J.  infringe  or  violate  the  rights  of  others, 

Mr.  Pomeroy,  1  Eq.  Juris.  §§  259-270,  they  become,  hke  all  other  individuals, 

examines  at  large  and  with  ability  the  amenable  to  the  jurisdiction  of  this 

question  of  the  jurisdiction  of  eauity  court  by  injunction."    Similar  princi- 

io  relieve  against  iUegal  taxes  and  as-  pies  are  asserted  and  applied  by  Mc- 
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But  if  in  these  cases  the  property  owners  or  the  taxable  inhabitants 
can  have  full  and  adequate  remedy  at  law,  equity  will  not  inters 
fere,  but  leave  them  to  their  legal  remedy.* 

2.  That,  in  the  absence  of  special  controlling  legislative  pro- 
vision, the  proper  public  officer  of  the  Commonwealth,  which  created 
the  corporation  and  prescribed  and  Hmited  its  powers,  may,  in  his 
own  name,  or  in  the  name  of  the  State,  on  behalf  of  residents  and 
voters  of  the  municipality,  exercise  the  authority,  in  proper  cases, 
of  filing  an  information  or  bill  in  equity  to  prevent  the  misuse  of 
corporate  powers,  or  to  set  aside  or  correct  illegal  corporate  acts. 
But  such  suits,  in  the  author's  experience,  are  rarely  brought. 

3.  That  the  existence  of  such  a  power  in  the  State,  or  its  proper 
public  law  officer,  is  not  inconsistent  with  the  right  of  any  taxable 
inhabitant  to  bring  a  bill  to  prevent  the  corporate  authorities  from 
transcending  their  lawful  powers  where  the  eflPect  will  be  to  impose 
upon  him  an  unlawful  tax,  or  to  increase  his  burden  of  taxation.* 
Much  more  clearly  may  this  be  done  when  the  right  of  the  public 
officer  of  the  State  to  interfere  is  not  admitted,  or  does  not  exist; 
and  in  such  case  it  would  seem  that  a  bill  might  properly  be 
brought  in  the  name  of  one  or  more  of  the  taxable  inhabitants 
for  themselves  and  all  others  similarly  situated,  and  that  the  court 
should  then  regard  it  in  the  nature  of  a  public  proceeding  to  test 

AUiater,  J.,  in  Sherlock  &.  Winnetka,  euished   Bamesville  v.  Miirphe^,  113 

59  111.  389,  when  it  was  held  that  equity y  Ga.  779,  on  the  ground  that  in  the 

at  the  instance  of  taxable  inhabitants,  latter  case  it  appeared  that  the  city 

would    restrain    and    relieve    against  owed  bills  in  connection  with  the  di»- 

fraudulent  and  unauthorized  acts  of  pensary  and  the  taxpayers  asked  an 

municipal  corporations  in  purchasing  injunction  against  the  payment  thereof, 

property  for  private  purposes,  such  as  The  latter  case  was  regarded  as  one  to 

the  establishment  of  a  private  school,  prevent  an  increase  in  the  tax  rate,  — 

The  case  of  Frewin  v.  I^ewis,  4  Mylne  &  a  matter  in  which  the  plaintiffs  had  a 

Cr.  249,  supra,  and  the  above  observa-  direct  interest. 

tions   of    Lord    CoUenham   approved.        In  Jones  v.  North  Wilkesboro,  150 

Carter  v.  Chicago,  57  111.  283,    288;  N.    Car.    646,   taxpayers  sought    to 

supra,  §  1586.  enjoin    the    appropriation   for    water 

In  Blanton  v.  Merry,  116  Gra.  288,  purposes  of  a  stream,  on  the  ground 

certain   taxpayers   sought    to    enjoin  that    the    population    adjoining    the 

the  local  authorities  of  a  town  from  stream  was  so  dense  that  it  was  unfit 

operating  a  liquor  dispensarv  therein,  for  a  water  supply.     The  court  held 

It  was  admitted  that  the  dispensary  that  the  action  would  lie  and  that  the 

was  being  operated  without  any  cost  taxpa^rers  were  entitled  to  enjoin  the 

to  the  town  and  without  any  possi-  municipal    authorities    from    creating 

bility  of  the  town  becoming;  indebted  a  public  nuisance,   i.e.   a  condition 

in  anv  wav  for  its  operation.     The  which  seriously  endangered  the  health 

court  neld  that  the  plaintiffs,  as  citizens  and  lives  of  the  people, 
and  taxpayers,  were  not  entitled  to  an       ^  Ante,  §  1570,  and  cases  there  cited, 

injunction  for  the  reason  that  it  was  Text  approved;  Christie  v.  Maiden,  23 

not  shown  that  they  would  sustain  any  W.  Va.  667. 

damage  in  consequence  of  the  opera-       •  Elyria  Gas  &  Water  Co.  v,  Elyria, 

tion   of   the   dispensary,    and   distin-  57  Ohio  St.  374. 
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the  validity  of  the  corporate  acts  sought  to  be  impeached,  and 
deal  with  and  control  it  accordingly.^ 

§  1588.  Bight  of  Taxpayer  to  enforce  Afflrmatiye  Oanse  of  Action 
of  City.  —  Since  previous  editions  of  this  Treatise,  the  views  ex- 
pressed in  the  preceding  paragraphs  have  not  only  been  steadily 
adhered  to  by  the  courts,  but  in  some  jurisdictions  at  least,  the 
rights  of  taxpayers  have  been  extended  to  give  more  effectual  pro- 
tection against  the  illegal  acts  of  municipal  officers.  It  has  been 
held  by  the  comls  of  several  States  that  when  a  municipal  or 
other  public  corporation  has  a  cause  of  action  which  should  be 
prosecuted  for  its  use,  whether  that  cause  of  action  be  legal  or 
equitable,  and  its  governing  body  or  other  proper  officer  wrong- 
fully neglects  or  wrongfully  refuses  to  conmience  an  action 
thereon,  a  taxpayer  may,  on  behalf  of  himself  and  all  others  simi- 
larly situated,  commence  an  action  in  equity  to  redress  the  wrong 
to  the  corporation,  making  the  corporation  a  defendant  as  trustee 
for  all  its  members.*  Accordingly,  it  has  been  held  that  a  tax- 
payer may  sue  to  recover  back,  on  behalf  of  the  municipality, 
moneys  of  the  municipality  unlawfully  paid  to  officers,  contrac- 
tors, and  others.* 

^  The  conclusions  in  this  section  and  prove  a  demand  that  the  proper 
approved  in  Kelly  v.  Baltimore,  53  officer  sue,  or  facts  showing  that  such 
Md.  134:  supra,  §  1583.  See  Fergus  a  demand  would  be  unavailing.  Reed 
V.  Coliunbus,  6  Ohio  N.  P.  82;  Elviia  v.  Cunningham,  126  Iowa,  302;  Mer- 
Gas  and  Water  Co.  ».  Elyria,  67  Ohio  rimon  v.  Southern  Pav.  &  Const.  Co., 
St.  374.  Conclusions  in  this  section  142  N.  Car.  539;  Lodor  v.  McGovem, 
approved  and  quoted  in  Poppleton  v,  48  N.  J.  Eq.  275. 
Moores,  67  Neb.  388.  But  in  Oregon  it  has  been  held  that 

*  Russell  V.  Tate,  52  Ark.  541;  where  the  mone3rs  of  a  municipality 
Independent  School  Dist.  No.  5  v.  have  been  misapplied,  the  proper  party 
Collins,  15  Idaho,  535;  Knight  v.  to  complain  is  the  injured  municipality, 
Thompsonville,  74  lU.  App.  550;  either  m  its  own  name,  or  on  the  rela- 
Zuelly  V.  Casper,  160  Ind.  455;  State  tion  of  some  proper  person;  and  an  in- 
V.  Holt,  163  Ind.  198,  200;  Eder  v,  dividual  taxpayer  cannot  maintain  a 
Kreiter,  40  Ind.  App.  5^;  Cone  v,  suit  to  recover  the  money.  Brown- 
Wold,  85  Minn.  302;  Stone  v.  Bevans,  field  v,  Houser,  30  Oreg.  534;  Sears  v. 
88  Minn.  127;  Shepard  v.  Easterling,  James,  47  Oreg.  50,  55. 

61  Neb.  882,  887;  Land^Log,  &  Lumber  In  /oim,  it  has  been  held  that  re- 
Co.  V.  Mclntyre,  100  Wis.  245;  Web-  pajrment  to  the  city  of  consideration 
ster  V.  Douglas  County,  102  Wis.  181,  for  work  performed  under  a  void  con- 
189;  St.  Croix  County  v.  Webster,  111 .  tract  which  was  not  let  to  the  lowest 
Wis.  270,  273.  bidder  as  required  by  statute,  will  not 

•  Drennen  v.  Griffin,  145  Ala.  128;  be  decreed  at  the  suit  of  a  taxpayer y 
B.  c.  150  Ala.  241;  Russell  v.  Tate,  52  when  it  appears  that  the  work  was 
Ark.  541;  Independent  School  Dist.  performed  in  good  faith,  accepted  by 
No.  5  V,  Collins,  15  Idaho,  535;  Eder  the  city,  done  at  reasonable  rates,  and 
V.  Kreiter,  40  Ind.  App.  542;  Cathers  pa3rment  was  made  in  good  faith.  Mil- 
V,  Moores,  78  Neb.  17.  But  it  has  been  ler  v.  Des  Moines,  143  Iowa,  409;  122 
held  that  a  taxpayer  suing  to  recover  N.  W.  Rep.  226. 
misappropriatea    funds    must    allege       In  Ohio,  in  the  absence  of  a  statute 


(y" 
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§  1589  (923).  Inimiction  in  Mnnicipal  Tax  Oases;  When  granted; 
Plaintiffs.  —  Respecting  the  right  to  restrain  a  municipal  corpora- 
tion from  collecting  taxes,  the  courts,  in  cases  where  this  reUef 
is  proper  to  be  granted,  have  generally  held  that  one  or  more  tax- 
payers may  bring  a  bill  for  this  purpose.  There  is,  however,  some 
want  of  harmony  in  the  decisions  as  to  what  will  in  such  eases 
justify  equitable  interference,  but  the  correct  view  doubtless  is 
that  equity  ought  not,  except  for  the  clearest  reasons,  to  interfere 
with  the  speedy  and  ordinary  collection  of  municipal  or  other 
public  revenues.^    If  there  is  no  lawful  power  to  levy  the  tax  in 

Eroviding  other  means  for  recovering  R.  Co.  v.  Blanchard,  54  HI.  240;  Fleni- 
ack  money  unlawfully  paid  to  coun-  ing  v.  Merlon,  37  Iowa,  413:  Barr  v. 
cilmen  for  salaries  or  compensation,  Deniston,  19  N.  H.  170.  180;  Frederidc 
a  taxpayer  may  prosecute  a  suit  for  v.  Augusta,  5  Ga.  561:  Baltimore  t>. 
that  purpose  on  behalf  of  the  mimid-  Porter,  18  Md.  284;  King  v,  Wilson, 
pality,  and  may  join  all  the  council-  1  Dillon  C.C.  555;  Coulson  v.  Portland, 
men  so  illegally  receiving  monev.  Deadv,  481,  where  the  general  subject 
Walker  v.  Dillondale,  30  Ohio  Cir.  Ct.  is  well  considered;  Mechanics'  Bank 
R.  623, 625.  Where  a  taxpayer  sued  to  t;.  Kansas  City,  73  Mo.  555;  Teegarden 
enjoin  a  county  from  unlawfully  issu-  v,  Davis,  36  Ohio  St.  601;  Richmond 
ing  bonds,  the  court  rendered  a  money  v,  Crenshaw,  76  Va.  936:  Corrothers  ». 
judgment  against  a  defendant  to  whom  Clinton  Dist.  Bd.  of  Education.  16 
the  bonds  were  delivered  before  suit.  W.  Va.  527;  see  also  Savannao  p- 
and  by  whom  they  were  transferred  Crawford,  75  Ga.  35.  Amount  of  tax 
to  a  hfyna  fide  holder  for  value.  It  ap-  necessary  to  give  Federal  court  juris- 
peared  that  the  fact  of  the  delivery  diction.  King  v.  Wilson,  1  Dillon  C.  C. 
and  transfer  was  not  known  to  the  555,  supra. 

plaintiff  at  the  time  when  he  brought  One  who  joined  in  a  peHHon  for  a 
the  suit.  Muskingum  County  v.  State,  public  improvement  held  not  to  be  en- 
78  Ohio  St.  287.  titled  to  maintain  a  bill  to  restrain  the 

Where  a  suit  is  brought  by  a  mu-  collection  of  the  assessment  made  for 
nicipal  corporation  to  recover  money  it.  Bvram  v,  Detroit,  50  Mich.  56; 
alleged  to  oe  due  under  an  executed  infrOf  §  1590,  note.  Index — Estoppel, 
contract,  a  taxpayer  cannot  be  per-  Courts  will  not  interfere  with  legia- 
mitted  to  intervene  for  the  purpose  of  lative  action  concerning  what  property 
defeating  a  recovery  upon  tne  ground  may  be  taxed  by  a  municipal  cor- 
that  the  contract  was  unauthorized,  poration,  this  bemg  a  politiolal  ques- 
Morgan  City  v,  Dalton,  112  La.  9.        tion.    Norris  v,  Waco,  57  Tex.  635. 

^  The  right  of  taxpayers  to  unite  in  See  ante,  §  1579,  note, 
a  bill  and  ask  for  an  injunction  to  re-  In  Worth  v,  rayetteville,  1  Wiiist. 
strain  the  collection  of  an  unauthorized  (N.  Car.)  Pt.  2, 70,  Pearson,  C.  J.,  with 
tax  was  expressly  ruled  in  Vanover  t;.  doubts  as  to  jurisdiction,  expressed 
Terrell  County,  27  Ga.  354,  Lumpkin,  the  opinion  that  equity  might  enter- 
J.,  observing:  "We  approve  the  rem-  tain  a  bill  to  test  the  legality  of  a  tax 
edy  resorted  to  in  this  case.  It  is  not  imposed  by  a  municipal  corporation, 
only  more  complete  than  any  other,  but  doubted  whether  such  a  bill  will 
but  the  only  one,  in  our  judgment,  lie  to  enjoin  the  collection  of  State  and 
which  meets  the  exigency  of  the  case.'^  county  taxes.  The  case  does  not  show 
See  also  ante,  §  1584;  Sehgman  t;.  Santa  that  the  illegal  tax  was  sought  to  be 
Rosa,  81  Fed  Rep.  524;  Davis  v.  made  by  the  sale  of  real  estate,  or  in 
Petrinovitch,  112  Ala.  654;  Mason  v.  what  manner  the  tax  was  about  to  be 
Caffrey,9Kulp(Pa.),  414;Bullv.Read,  enforced.  A  taxpayer,  on  behalf  of 
13  Gratt.  (Va.)  78;  Nill  v.  Jenkinson,  himself  and  all  other  taxpayers  of  the 
15  Ind.  425;  Lewis  v.  Henley,  2  Ind.  State,  may  file  a  bill  against  the  proper 
332;  Harward  v.  St.  Clair,  Ac,  Levee  State  officers  and  parties  to  enjom  the 
Co.,  51  111.  130;  Mount  Carbon  C.  &  issue  of  State  bonds  under  an  unoon- 
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question  under  any  circumstances,  or  if  it  be  assessed  upon  property 
not  subject  to  taxation,  and  the  remedy  at  law  is  not  adequate, 
a  plain  case  for  equitable  interposition  is  made  out.^  But  if  the 
power  to  levy  the  tax  exists,  and  the  property  be  subject  to  taxa- 
tion, mere  errors  and  irregularities  should,  according  to  the  better 
view,  be  corrected  on  certiorari  or  other  appropriate  proceedings, 
or  their  effect  left  to  be  tested  at  law;  for  equity  ought  not  to  inter- 
fere with  the  collection  of  taxes,  unless  the  complainant  makes  a 
case  coming  within  some  acknowledged  head  of  equity  jurisdiction, 
such  as  the  prevention  of  a  multiplicity  of  suits,  inadequacy  of  legal 
remedy,  irreparable  injury,  or  where  a  cloud  will  be  thrown  upon 
his  title  to  real  estate.  Unless  he  can  make  such  a  case,  he  must 
bring  a  legal  action  or  pursue  a  legal  remedy.* 


stitutional  statute.  Galloway  t^.  Chat- 
ham R.  Co.,  63  N.  Car.  147.  After  the 
doubt  intimated  in  Worth  v.  Fayette- 
ville,  supra,  the  legislature  enacted 
''that  a  writ  of  injunction  is  allowable 
in  all  cases  ag^ainst  the  collection  of 
taxes  illegally  imposed.''  Brodnax  v. 
Groom,  64  N.  Car.  244.  See  London  v. 
WihninKton,  78  N.  Car.  109. 

In  Indiana  it  is  considered  that  ''the 
assessment  of  taxes  for  State  purposes 
is  a  matter  of  public  concern  m  which 
all  the  citizens  of  the  State  are  inteiv 
ested,  and  hence  any  citizen  of  the  State 
may  be  the  relator"*'  in  proceedings  to 
compel  officers  of  the  revenue  law  to  see 
that  its  provisions  are  carried  out. 
State  V,  Hamilton,  5  Ind.  310,  per 
Perkins,  J.j  Hamilton  v.  State,  3  Ind. 
452;  Douglass  v,  Harrisonville,  9  W. 
Va.  162;  Delphi  v.  Bowen,  61  Ind.  29, 
31,  approving  text. 

Replevin  will  not  lie  against  tax 
collector  to  recover  personal  property 
seized  to  satisfy  tax  levied  by  proper 
officer.  Mowrer  v.  Helferstine,  80  Mo. 
23.    See  Valle  v,  Ziegler,  84  Mo.  214. 

1  See  Dollahan  v,  Whittaker,  187 
HI.  84;  Blessing  v,  Galveston,  42  Tex. 
641. 

*  State  RaOioad  Tax  Cases,  92  U.  S. 
675,  613;  Dows  ».  Chicaro,  11  Wall. 
(U.  S.)  108  (approving  Heywood  v, 
Buffalo,  14  N.  Y.  534);  Hannewinkle 
V.  Georgetown,  15  WaU.  (U.  S.)  548; 
Cook  County  v,  Chicago,  B.  &  Q.  R.  Co., 
35  111.  460;  White  v.  Raymond,  188  111. 
298;  Ryan  v,  Leavenworth  County, 
30  Kan.  185;  Clee  r.  Trenton,  108  Mich. 
293;  Susquehanna  Bank  v,  Broome 
County,  25  N.  Y.  312;  Hatch  v,  Buffalo, 
38  N.  Y.   276;   Marsh  v.  Brooklyn 


(cloud  on  title),  59  N.  Y.  280;  Douglass 
V.  Harrisonville,  9  W.  Va.  162.  These 
cases  fully  support  the  doctrine  of  the 
text,  which  is,  indeed,  extracted  from 
them.  See  also  McLott  v,  Davenport. 
17  Iowa,  379,  in  which  the  remedies  ot 
the  taxpayer  are  fully  pointed  out  by 
CoU,  J.  Dodd  V.  Hartford,  25  Conn. 
232:  Deane  v.  Todd,  22  Mo.  90,  91; 
Lockwood  V,  St.  Louis,  24  Mo.  20; 
Hi^esv.  Kline,  30  Pa.  St.  227;  Loving- 
ston  V,  Wider,  53  111.  302;  Green  v.  Miun- 
ford,  5  R.  1.  472,  where  the  rule  is 
strictl^r  held,  that  to  warrant  a  resort 
to  equity  the  remedy  at  law  must  be 
inadequate.  See  ante,  §§  1047  and 
note.  1132,  1670-1573,  1585.  In 
Michigan,  see  MerdU  t^.  Humphrey, 
24  Mich.  170. 

When  equity  vnU  interfere  with  the 
coUection  of  taxes  is  fully  considered  in 
the  State  Railroad  Tax  Cases,  92  U. 
S.  575,  which  will  doubtless  be  here- 
after reguxled  as  a  leading  authority 
on  the  subject;  distinguished  in  Allen 
t;.  Baltimore  &  O.  R.  Co.  (Virginia 
Coupon  Case),  114  U.  S.  311,  noted 
infra,  where  an  injunction  to  restrain 
distress  and  sale  of  rolling  stock  was 
sustained,  and  the  subject  of  equitable 
interference  with  the  collection  of  taxes 
is  considered.  Infra,  §  924,  and  note. 
Mode  of  coUecting  taxes  and  assessments. 
Ante,  §  1414  et  sea.  Where  an  assess- 
ment has  been  made  upon  land  in  bulk, 
the  depth  of  which  exceeds  the  usual 
depth  of  lots,  to  pay  for  the  improve- 
ment of  a  street  upon  which  it  abuts, 
the  collection  of  such  assessment  will 
be  enjoined  at  the  suit  of  the  owner  of 
the  land,  without  prejudice  to  the 
ri^t  of  the  corporation  to  collect  the 
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§  1590  (924).  Same  Subject;  When  Injunction  granted;  When 
not.  — Accordingly,  equity  will  not,  according  to  the  rule  generally 
adopted,  restrain  even  an  illegal  and  void  tax  assessment  where  it 
is  sought  to  be  enforced  against  personal  property  only,  since  here 
the  party  has  in  general,  or  is  considered  to  have,  an  adequate 
remedy  at  law;  nor  in  such  a  case  will  equity  interfere  because 
several  join  in  the  bill  asking  it.^  But  under  special  circumstances 
equity  will  enjoin  the  sale  of  personal  property  where  the  right  of 
the  complainant  is  clear  and  the  remedy  at  law  is  inadequate. 
Thus,  equity  will  restrain  the  collection  of  taxes  by  distress  of  the 
rolling  stock  of  a  railroad,  after  a  tender  of  paymeni  in  tax-receivable 
coupons,  which  the  State,  in  violation  of  its  contract,  refused  to 
accept.  The  ground  of  the  jurisdiction  in  such  cases  is,  that  there 
is  no  adequate  remedy  at  law.*  Where,  however,  the  eflPect  of  the 
sale  will  be  to  cast  a  cloud  upon  the  title  to  real  estate,  equity,  in  many 
of  the  States,  will  for  this  reason  alone,  interfere  to  prevent  it.' 
The  Court  of  Appeals  in  Maryland,  in  holding  that  where  a  city 
corporation  was  seeking  to  enforce  a  void  tax^or  assessment  by  a 
sale  of  private  property  the  owner  might  enjoin  it,  speaking  through 

amount   properly   chargeable   against  against  the  interference  of  a  court  of 

the  frontage  of  the  land.    Griswold  v.  equity  in  the  collection  of  taxes,  and 

Pelton,  34  Ohio  St.  482.    See  on  this  the  exceptions  to  the  rule,  are  restated 

point  chapter  on  Taxation,  ante.  with   care   and   accuracy;   approving 

1  Doda  ».  Hartford  (decided  by  two  Quinney  v.  Stockbridge,  33  Wis.  505; 

judges),    25   Conn.    232;   Sheldon   v.  Youngblood  v.  Sexton,  32  Mich.  406, 

Centre  School  Dist.,  /&.  224.     Same  where  it  is  shown  that  the  same  prin- 

point,  as  to  personal  propert}^  Lock-  ciple  is  asserted  in  the  courts  of  Afcuso- 

wood  V,  St.  Louis,  24  Mo.  20;  LesUe  v,  ckuseUs^  New  Hampehire,  Connecticvi, 

St.  Louis,  47  Mo.  474jMilwaukee  Iron  California,  NorMjCarolinatRhodeJsland^ 

Co.  V.  Hubbard,  29  Wis.  51;  Chicago  Ohio,  Miasourif  New  Yorky  and  Mary^ 

&  N.  W.  R.  Co.  V.  Fort  Howard  Bor.,  land.   Text  approved,  Delphi  v.  Bowen, 

21  WiB.  44;  Peck  v.  Fox  Lake,  28  Wis.  61  Ind.  29,  31.    Courts  will,  indeed, 

583;  Coulson  v.  Portland,  Deady,  481,  in  all  cases,  cautiously  intertere  with 

commenting  on  Ewing  v.  St.  Ix>uis,  5  the  exercise  of  an  admitted  power. 

Wall.   (U.  S.)  413;   Dows  t;.  Chicago  Manifest  abuse  must  be  shown.    Shel- 

(tax  on  bank  stock),  11  Wall.  (U.  S.)  don  v.  Centre  School  Dist.,  25  Conn. 

108;  anU,  §§  1415.  1570,  and  notes;  224;  anU,  §§  242  and  notes,  581,  624. 
Altantic  &  Pac.  K.  Co.  v.  Cleino,  2       <  Allen  v.  Baltimore  &  O.  K.  Co. 

Dillon  C.  C.  175;  Youngblood  v.  Sex-  (Virginia  Coupon  Cases),  114  U.  S. 

ton,  32  Mich.  406;  where  Cooley,  J.,  311;  distinguished  from  State  Railroad 

refers  to  numerous  cases  to  the  same  Tax  Cases,  92  U.  S.  575:  ante,  chapter 

point.     Equity  will  not  restrain  the  on  Mandamus.    So  a  bill  in  equity  will 

collection  of  a  personal  tax,  or  a  tax  he  which  seeks  to  have  a  wharfage 

levied  upon  personal  property  by  a  ordinance  declared  void,  and  for  an 

mimicipal  corporation^  upon  the  sole  injunction  to  restrain  further  collection 

ground  of  the  illegahty  of  the  tax.  under  it,  and  any  interference  with  the 

Milwaukee  t;.  Koemer.  116  U.  S.  219,  right  of  the  complainant  to  the  free 

reaffirming  Dows  v.  Cnicago,  11  Wall,  navigation  of  the  river.    Transporta- 

(U.  S.)  108;  Hannewinkle  v.  George-  tion  Co.  v.  Parkersburg,  107  U.  S.  691. 
town,   15  Wall.    (U.  S.)   548;   Union       »  Powell  v.  Parkor^urg,  2S  W.  Va. 

Pac.  R.  Co.  V.  Cheyenne,  113  U.  S.  516,  698;  Verdm  v.  St.  Louis,  131  Mo.  26, 

525,  where,  says  the  court,  the  rule  See  Pickett  v.  Russell,  42  Fla.  116. 
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Le  Grand,  C.  J.,  said:  "We  entertain  no  doubt  on  this  question. 
The  idea  that  a  party  ought  to  stand  l?y  and  see  his  property  ille- 
gally exposed  to  public  sale,  and  then  force  the  purchaser  to  bring 
ejectment  to  gain  possession  or  to  try  his  title,  seems  sustained  by 
no  good  authority.  Such  a  doctrine  would  not  only  encourage  cir- 
cuity of  action  and  multiplicity  of  suits,  but  render  the  title  of  the 
real  owner  comparatively  valueless  while  the  suits  at  law  should 
be  pending.  Equity  will  not  allow  a  title,  otherwise  clear,  to  be 
clouded  by  a  claim  which  cannot  be  enforced  in  law  or  equity."  ^ 
So  in  Wisconsin  the  law  is  settled  that  equity  will  interfere  to  pre- 
vent a  cloud  upon  the  plaintiff's  title,  where  his  lands  are  threatened 
to  be  sold  on  a  void  tax  or  assessment.  But  where  the  defect  com- 
plained of  is  merely  formal,  not  impeaching  the  justice  of  the  tax 
or  assessment,  and  the  plaintiff  ought  to  pay  the  amount,  equity 
will  not  interfere,  but  leave  him  to  his  legal  remedies.*    The  same 


1  Holland  v.  Baltimore,  11  Md.  186; 
Baltimore  v.  Porter,  18  Md.  284;  anU, 
§  127.  Inlndianay  if  ''the tax  is  illegal 
and  void  the  remedy  by  injimction  to 
restrain  its  collection  may  be  sought 
at  once."  Delphi  v,  Bowen,  61  Ind.  29, 
37.  In  New  York  the  somewhat  stricter 
view  is  adopted,  that  to  justify  equity 
in  interfering  to  prevent  a  cloud  being 
cast  upon  the  title^  it  must  be  a  pro- 
ceeding whose  invahditjT  does  not  appear 
on  its  face,  but  requires  extraneous 
evidence  to  show  it.  Hejrwood  v. 
Buffalo,  14  N.  Y.  534,  cited  with  ap- 
proval, Ewing  V.  St.  Louis,  5  Wall. 
(U.  S.)  413,  419;  ante,  §§  1407,  1671; 
High  on  Injunctions.  §§  367,  368;  1 
Pomeroy  Eq.  Juris.  §§  269-270. 

*  Mitchell  V.  Milwaukee,  18  Wis.  92, 
97,  and  prior  cases  in  that  State  there 
cited.  See  also  Foote  v.  Milwaukee, 
18  Wis.  270;  Mjrrick  v.  La  Crosse,  17 
Wis.  442;  Bond  v.  Kenosha,  17  Wis. 
284,  287,  where  Cole,  J.,  clearhr  states 
the  effect  of  the  decisions;  Howes  v. 
Racine,  21  Wis.  614;  Dean  v.  Gleason, 
16  Wis.  1, 18;  Barnes  v.  Beloit  (who  may 
not  join  in  bill),  19  Wis.  93,  qucere; 
Mills  V,  Charleton,  29  Wis.  400;  Ih, 
61;  anUf  §  1444,  note;  Gilmore  v.  Fox 
(city  necessary  party  to  bill  to  enjoin 
municipal  taxes),  10  Kan.  609;  Stone 
V,  Mobile,  67  Ala.  61.  approving  text. 

So  in  loioa  a  bill  for  an  injunction 
to  restrain  sale  of  real  estate  may  be 
sustained  if  the  proceedings  to  tax  it 
are  clearly  illegal.  Litchfield  v.  Polk 
County,  18  Iowa,  70;  Burlington  A 
M.  R.  It.  Ck).  V.  Spearman,  12  Iowa, 


112.  And  in  the  same  State  the  col- 
lection of  a  tax  in  aid  of  a  railroad  has 
been  enjoined  at  the  suit  of  a  taxpayer, 
suing  on  behalf  of  himself  and  others 
interested,  for  the  reason  that  the  vote 
authorizing  the  tax  was  passed  upon 
the  assurance  of  the  president  of  the 
railroad  that  the  road  would  be  built 
upon  a  certain  line  when  in  fact  it  was 
built  upon  another  and  inaccessible  line. 
Curry  v,  Decatur  County.  61  Iowa,  71. 
In  Indiana  it  is  held  tnat  where  the 
owner  of  real  estate  in  a  city  stands  by 
and  sees  a  street  improved  adjoining  his 
property,  on  a  contract  made  imder 
an  order  of  the  common  council,  with- 
out attempting  by  injunction  to  prevent 
such  improvement,  he  cannot,  after 
the  work  is  completed,  or  nearly  com- 
pleted, refuse  to  pay  for  it.  Laia^^ette 
c^.  Fowler,  34  Ind.  140.  Same  principle, 
Sleeper  v.  BuUen,  6  Kan.  300.  ArUe, 
§§  1466,  1466.  Extension  by  the  city 
to  the  contractor  of  the  time  to  com- 
plete the  improvement  is  no  ground 
for  an  injimction  to  stay  the  collection 
of  the  assessment.  Lafayette  v.  Fowler, 
supra.  Injunction  to  restrain  the  col- 
lection of  an  assessment  for  construct- 
ing a  sidewalk,  on  the  groimd  of  ir^ 
regularities  in  the  passage  of  the 
ordinance  authorizing  it,  refused  because 
plaintiff  hud  stood  by  and  allowed  the 
improvement  to  be  inade  to  the  great 
benefit  of  his  property  without  taking 
steps  to  prevent  the  outlay.  Ritchie 
t;.  South  Topeka.  38  Kan.  368.  So 
where  an  owner  oi  property  sees  a  con- 
tractor go  on  and  make  a  street  im- 
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view,  substantially,  is  also  taken  by  the  Supreme  Court  of  Mis- 
soiui.^    It  may  now  be  regarded  as  settled  in  this  State,  however 

provement  adjoining  his  property,  and  view  of  the  estoppel  of  the  property- 
makes  no  objection  while  the  work  is  owner  is  taken.  In  Mots  v.  Detroit, 
being  done,  he  cannot,  after  the  work  18  Mich.  495,  it  was  held  that  petition- 
is  completed,  and  accepted  by  the  city  ers  to  a  city  council  for  public  im- 
as  having  been  done  acconung  to  the  provements  for  which  the  charter 
contract,  enjoin  the  collection  of  the  makes  provision  must  be  taken  to  ask 
entire  assessments  made  for  *  such  that  it  may  be  done  under  the  charter, 
improvement,  on  the  ground  that  the  and  if  it  turned  out  to  be  invalid,  the 
materisJs  used  and  the  work  done  were  petitioners  were  estopped  to  set  up 
not  strictly  in  accordance  with  the  such  invalidity  as  a  basis  for  equitable 
contract;  in  such  case,  a  complaint  for  relief  against  tne  action  which  they  had 
an  injunction  must  show  a  tender  by  requested.  But  in  Steckert  v.  East 
the  property-owner  to  the  contractor  Saginaw^  22  Mich.  104,  the  above  case 
of  tne  value  of  the  improvement,  was  distmguished,  and  such  petitioners 
Evansville  v.  Pfisterer,  34  Ind.  36.  were  held  not  to  be  estopped  to  object 
When  the  inaction  of  the  property-  that  the  proceedings  upon  their  pe- 
owners  is  a  ground  of  estoppel,  and  tition  have  been  conducted  contrary  to 
the  principles  on  which  the  estoppel  law,  and  unless  it  may  be  in  the  case 
rests.  See  Schmnm  v.  Se3rmour,  24  where  the^  had  actual  knowledge  of 
N.  J.  Eq.  143;  Liebstein  v,  Newark,  the  illegality  of  the  proceeding  before 
lb.  200;  Dusenbury  v,  Newark,  25  the  expenditure  was  made,  they  wiU 
N.  J.  Eq.  295;  Hyde  Park  v.  Borden,  be  in  time  to  object  when  proceedings 
94  111.  26;  New  Haven  v.  Fair  Haven  are  commenced  to  deprive  them  ol- 
&  W.  R.  Co.,  38  Conn.  422,  871.  Index  their  rights.  See  also  Byram  v.  Detroit, 
—  Estoppd.  50  Mich.  56;  Putnam  v.  Grand  Rapids, 

The  writ  will  be  refused  to  one  who  58  Mich.  416;  Zeigler  v.  Hopkins  (es- 
hasintentionallydelayed  his  application  toppel),  117  U.  S.  683. 
until  he  has  secured  an  ineqmtable  ad-  In  Kansas  it  is  decided  that  courts  of 
vantage  thereby.  Traphagen  v,  Jersey  ec|uity  will  not  interfere  to  restrain  by 
CHty,  29  N.  J.  Eq.  206.  See  also  as  to  injunction  the  collection  of  taxes,  when 
ejfect  of  delay  in  equity,  until  the  im-  the  property  is  subject  to  taxation,  the 
provement  is  completed.  Weber  v.  San  tax  is  legal,  and  the  valuation  not  ex- 
Francisco,  1  Cal.  455.  Injunction  to  cessive,  simply  because  of  irregularities 
prevent  debt  beyond  charter  limit  in  the  assessment.  Amrine  v,  Kansas 
dissolved  on  ground  of  laches^  the  Pac.  R.  Co.,  7  Kan.  178.  Must  tender 
rights  of  third  persons  having  attached,  what  is  equitably  due,  Morrison  9. 
CollingB  V.  Camden,  27  N.  J.  Eq.  293;  Hershire,  32  Iowa.  271;  State  Railroad 
infra,  i  1595,  note.    In  Michigan  this  Tax  Cases,  92  U.  S.  575.     See  also 


^  Leslie  v.  St.  Louis^  47  Mo.  474^  479.  the  other  a  cloud  is  about  to  be  cast 
In  this  case  a  bill  was  nled  for  an  injimo-  over  a  land  title  and  the  court  inter- 
tion  to  restrain  the  city  from  selling  feres  to  prevent  it.  Lockwood  v,  St. 
the  complainant's  real  estate  for  an  Louis,  24  Mo.  20;  Fowler  v.  St.  Joseph, 
assessment  for  benefits.  The  assess-  37  Mo.  228."  But  the  same  court  in 
ment  was  held  void  because  no  effort  Anderson  v.  St.  Louis,  47  Mo.  479, 
had  been  made  by  the  city  to  agree  with  held  that  equity  would  not  enjoin  the 
the  owner.  Ante,  i  104:1,  Treating  of  ciW  from  taMng  possesion  of  the  pkun- 
the  question  whether  there  is  a  remedy  tiffs  real  estate  under  a  void  oondem- 
in  equity,  Wagner y  J.,  says:  "Courts  nation,  it  not  appearing  that  by  tres- 
of  equity  never  allow  relief  by  injunc-  pass,  ejectment,  or  certiorari  there  was 
tion  to  prevent  the  sale  of  personal  not  a  complete  remedy  at  law;  the 
property,  but  where  real  property  is  case  of  Ewing  v.  St.  Louis,  5  Wall, 
about  to  be  sold  by  a  municipal  cor-  (U.  S.)  413  (an(e,  §1047).  was  approved, 
poration  for  the  payment  of  [illegal]  Text  approved;  St.  Louis  v.  Schnuckd- 
taxes  or  assessments,  eouity  will  inter-  burg,  7  Mo.  App.  536.  Missouri  de- 
pose. The  distinction  lies  in  the  fact  cisions.  See  further,  supra,  §  1584, 
that  in  the  one  case  a  full  and  complete  note, 
remedy  is  furnished  at  law,  while  in 
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conflicting  the  decisions  here  and  elsewhere  have  been,  that  to  pre- 
vent illegal  action  on  the  part  of  municipalities,  tending  to  an 
increased  taxation  on  their  constituents,  the  State,  through  its  ap- 
propriate officer,  the  Attorney-General  or  Circuit-Attorney,  or  any 
taxpayer  of  the  municipality,  may  institute  a  proceeding  for  an 
injunction.* 

§  1591  (925).  Remedy  by  Oertioraii;  At  Oommon  Law;  In  this 
Oountry.  —  It  is  well  settled  in  England  that  courts  of  superior 
and  general  jurisdiction  will  examine  on  certiorari  the  proceedings 
of  inferior  or  special  jurisdictions  or  officers.  Thus,  certiorari  lies 
to  the  censors  of  the  college  of  physicians,'  to  commissioners  of 
sewers,'  and  to  justices  of  the  peace.^     Such  a  superintending 

to  recover  it  back  as  money  wrong- 
fuUy  reoeiyed  by  the  corporation,  and 
hence  he  has,  in  the  view  of  the  court, 
a  complete  and  adequate  remedy  at 
law.  Loud  V,  Charlestown,  90  Mass. 
208;  Arnold  v.  Cambridge,  106  Mass. 
352;  Whiting  v.  Boston,  106  Mass.  89: 
Hunnewell  v,  Boston,  Ih.  350,  ana 
cases  there  cited. 

The  act  of  the  lUinoU  legislature  of 
April  16,  1869,  by  which  taxes  to  pay 
railroad  aid  honaSf  registered  in  the 
office  of  the  auditor  of  public  accounts, 
are  to  be  levied  and  collected  by  certain 
State  officers  instead  of  local  or  munici- 


Sleeper  v.  Bullen,  6  Kan.  300;  Missouri 
R.  Ft.  S.  &  G.  R.  Co.  V.  Morris,  7  Kan. 
210;  Merrill  v.  Humphrey.  24  Mich. 
170.  In  State  v.  McLau^Jin,  15  Kan. 
228,  it  was  held  that  an  mjunction  bill 
in  die  name  of  the  StaUf  on  the  relation 
of  the  Attomejf^eneral,  would  not  lie  to 
restrain  the  coUection  of  taxes  levied  by 
a  school  district  to  pay  void  bonos 
theretofore  issued;  ana  the  decision  was 
upon  the  ground  that  the  State,  as 
etuih,  had  no  interest  in  the  subject- 
matter,  and  that  each  taxpayer  could 
protect  himself,  or  all  comd  unite  to 
prevent  a  multiplicity  of  suits  in  a 
single  bill  to  restrain  the  collection  of 
the  illegal  tax.  The  reasonins  of  the 
court  seems  to  distinguish  such  a  case 
from  one  to  restrain  public  coipora- 
tions  from  committing  threatened  acts 
in  violation  of  their  duty  and  the  law. 

The  Supreme  Court  of  the  United 
States  has  laid  down  this  important 
and  just  rule,  too  often  overlooked  or 
disregarded;  viz.,  that  in  a  bill  to  en- 
join the  coUection  of  taxes  it  is  not 
sufficient  to  aver  readiness  to  pay,  but 
the  taxes  which  are  conceded  to  he  due, 
or  which  the  court  can  see  ouoht  to  be 
paid,  must  be  paid,  or  tendered  without 
demanding  a  receipt  in  full,  before  an 
injunction  will  be  awarded.  State 
Railroad  Tax  Cases,  92  U.  S.  575. 

In  Massachusetts,  both  with  respect 
to  general  taxes  and  local  assessments 
illegally  levied  upon  land,  it  is  held  that 
ecimty  will  not  restnun  a  city  corpora- 
tion from  selling  the  land  therefor,  and 
the  ground  u^n  which  the  court  bases 
the  doctrine  is  that  if  the  land-owner 
should  pay  the  tax  or  assessment  to 
save  his  land  from  a  sale  under  the  form 
of  legal  process,  he  would  be  entitled 


pal  officers,  does  not  infringe  the  Con- 
stitution of  the  State;  but  if  bonds  are 
unlawfully  redstered  the  courts  will 
enjoin  proceedings  to  collect  taxes  to 
pay  them.  Dunnovan  9.  Green,  57  HI. 
63;  ante,  chapter  on  Municipal  Bonds. 

For  a  collection  of  cases  upon  the 
subject  of  injunctions  against  taxes, 
see  High  on  Injunctions,  chap.  vii. 

^  State  V.  Saline  County  Court,  51 
Mo.  350;  Newmcyer  v.  Missouri  A 
Miss.  R.  Co.,  52  Mo.  81.  Naptan,  J., 
in  Matthis  v,  Cameron^  62  Mo.  504. 
See  also  Dennison  v.  Kansas,  95  Mo. 
416. 

The  courts  will  not  interfere  with 
the  honest  exercise  of  the  discretion 
vested  in  municipal  authorities  in  levy- 
ing a  tax  to  meet  expenses  of  collec- 
tion, and  deficiendes  likely  to  occur 
over  and  above  the  sum  actually  re- 
quired to  pay  debts,  &c.  Hyde  Park  «. 
&galls,  87  111.  11. 

•  Groenvelt  v,  Burwell,  1  Ld.  Raym. 
454,  469,  and  cases  there  cited;  1  Salk. 
144. 

»  lb. 

*  Rex  9.  GlamoigaDahire  (Caerdiffe 


Digitized  by  V:rOOQlC 


2792  MUNICIPAL  COBPOEATIONS  §  1592 

power  to  restrain  and  correct  the  irregularities  and  mistakes  of 
inferior  officers  and  jurisdictions  is  both  necessary  and  salutary. 
If  the  proceedings  are  in  a  common-law  court  of  record,  a  writ  of 
error  is  the  proper  remedy  to  correct  or  vacate  them  if  erroneous; 
otherwise  the  remedy  is  by  certiorari}  So  in  this  country  the  rule 
has  been  very  generally  adopted  by  the  courts,  where  a  new  juris- 
diction is  created  by  statute,  and  the  inferior  court,  board,  tribunal, 
or  officer  exercising  it  proceeds  in  a  summary  manner,  or  in  a  course 
different  from  the  common  law,  that  tJie  Circuit  or  District  Court 
of  the  State,  or  other  tribunal  exercising  general,  original  common- 
law  jurisdiction,  has,  in  the  absence  of  a  specific  remedy  being 
given,  an  inherent  authority  to  revise  the  proceedings  of  sudi 
inferior  jurisdiction  by  certiorari  ;  and  in  such  cases  a  writ  of  error 
is  not,  without  the  aid  of  statute,  the  proper  remedy  to  effect 
the  removal  of  the  proceedings  to  the  revisory  tribunal.^ 

§  1592  (926).  Scope  of  Certiorari  in  this  Ooimtry.  —  The  unques- 
tionable weight  of  authority  in  this  country  is,  if  an  appeal  be  not 
given  or  some  specific  mode  of  review  provided,  that  the  superior 
common-law  courts  will,  on  certiorari,  examine  the  proceedings  of 
municipal  corporations,  even  although  there  be  no  statute  giving 
this  remedy;  and  if  it  be  found  that  they  have  exceeded  their  char- 
tered powers,  or  have  not  pursued  those  powers,  or  have  not  sub- 
stantially conformed  to  the  requirements  of  the  charter  or  law 
under  which  they  have  undertaken  to  act,  such  proceedings  will  be 
reversed  or  annulled.  An  aggrieved  party  is,  in  such  case,  entitled 
to  a  certiorari  ex  debito  jusHtioB?    Thus,  if  no  appeal  or  other  mode 

Bridge  Case),  1  Ld.  Raym.  580;  Nor^  Bill,  13  Ired.  L.  373:   Home  Savings 

dyke  &  Mannon  Co.  v.  McConkey,  7  &  Trust  Co.  v,  Polk  County,  121  Iowa, 

Idaho,  562.  1;  Gilbert  v.  Salt  Lake  Qfy.  11  Utah, 

'  Parks  V,  Boston,  8  Pick.  (Mass.)  378,  quoting  text;    Redfidd  on  Rail- 

218,   226;   Lawton  v,   Cambridge,    2  ways,  chap.  xxvi.    When  remedy  10  by 

Caines   (N.   Y.),   179,    182;    Wood  v.  eertiorari,  and  when  by  bUl  in  equity, 

Peake,  8  Johns.  (N.  Y.)  54;  Wildy  v.  and  when  not,  in  MasMckusetis,  see 

Washburn,  16  Johns.  (N.  Y.)  49.  Whiting   v.    Boston.    106   Mass.    89; 

>  Aniey  §§   752,   1047:     Marion   v.  Jones  t;.  Boston,  104  Mass.  461;  ante. 

Chandler,  6  Ala.  899;  Tarlton,  In  re,  §  1590,  note;  Miller  r.  School  Tnistees, 

2  Ala.  35;  Negus,  In  re,  10  Wend.  88  111.  26,  citing  and  approving  text; 

(N.  Y.)  34,  39;  Ruhknan  v.  Conmion-  anU,  §§  1570-1672,  and  note. 
wealth,  5  Binn.  (Pa.)  26;    Savage  v.       *  State  v.  Bill,  13  Lred.  (N.  Car.) 

Gulliver,    4    Mass.    178;     Common-  Law,  373;  Marion  v.  Chandler,  6  Ala. 

wealth  V.  Ellis,  11  Mass.  465;  Edgar  v.  899;    Carroll  v.  Tuskaloosa,  12  Ala. 

Dodge,  lb.  670:    Ball  t;.  Brigham,  5  173;   Miller  v.  Jones,  80  Ala.  89;   /b. 

Mass.  406;    Bod,  In  re  (a  slave),  v,  287;  Jackson  v.  People,  9  Mich.  Ill, 

State,  2  Yerg.  (Tenn.)  173;  Lawson  v.  cited  ante,  §  752,  note:  McKensie  0. 

Scott,  1  Yerg.  (Tenn.)  92;   Wildy  t;.  San  Francisco  Board  of  Education,  1 

Washburn,    16   Johns.    (N.    Y.)    49;  Cal.  App.  406;  DeKalb  County  Court 

Street  t;.  Francis,  3  Ohio,  277;  State  v.  v.  Pogue,  115  111.  App.  391.     There 
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of  review  be  given,  and  if  there  be  no  statute  to  the  contrary,  the 
legality  of  convictions  in  mtmicipal  courts  will  be  revised  on  cerHo- 
rari}  So,  under  the  same  circumstances  and  in  the  same  way,  the 
proceedings  of  municipal  corporations  in  opening  streets^  in  making 


ought  to  be  substantial  grounds  to 
justify  disturbing  the  action  of  public 
oodles  by  this  writ.  Gager  v,  Chip- 
pewa County,  47  Mich.  167.  See 
further  on  the  subject  of  the  text: 
State  V,  Stewart,  5  Strob.  L.  (S.  Car.) 
29;  State  v.  Swift,  1  HiD  (S.  Car.),  360; 
Be  Schmidt,  24  S.  Car.  363;  State  v. 
Fort,  24  S.  Car.  510;  Dwight  t;.  Spring- 
field, 4  Gray  (Mass.),  107;  Parks  v. 
Boston,  8  Pick.  (Mass.)  218:  Fay, 
Petitioner,  15  Pick.  (Mass.)  243; 
Cunningham  v.  Squires,  2  W.  Va.  422; 
Taylor  v.  Americus,  39  Ga.  59;  Macon 
V.  Shaw,  16  Ga.  280;  Shaw  v.  Macon, 
19  Ga.  468;  Bums  v.  LaGrange,  17  Tex. 
415;  Buckner,  In  re,  9  Ark.  73,  148; 
Camden  v.  Mulford,  26  N.  J.  L.  49; 
Carron  v,  Martin,  /&.  594;  Morris 
Canal  &  B.  Co.  v,  Jersey  City,  12  N.  J. 
Eq.  252;  Holmes  v.  Jersey  City,  75. 
299;  State  v.  Newark,  25  N.  J.  L. 
399;  State  v.  Hudson,  32  N.  J.  L.  365; 
Swann  o.  Cumberland,  8  Gill  (Md.). 
150;  Dorchester  v.  Wentworth,  31 
N.  H.  451;  Chicago  &  R.  I.  R.  Co.  v. 
Whipple,  22  m.  105;  Ewing  v.  St. 
Louis,  5  Wall.  (U.  S.)  413;  Kip  v. 
Paterson,  26  N.  J.  L.  298;  State  v. 
Zeider,  32  N.  J.  L.  262;  Holberg 
V,  Macon,  55  Miss.  112,  dting  and  ap- 
proving text:  Miller  0.  School  Trustees, 
88  m.  26;  DooUttle  v.  Galena  ^  C.  U. 
R.  Co.,  14  HI.  381;  Sonova  H.  Comm'rs 
r.  Carthage,  27  111.  140;  Geneseo  v. 
Harper,  38  Dl.  103;  anie,  §§  752,  1047, 
1457, 1571;  Tiemet  »•  I>odge,  9  Minn. 
166;  State  v.  Dowling.  50  Mo.  134; 
St.  Paul  V,  Marvin,  16  Minn.  102;  Cor- 
bett  V,  Duncan,  63  Miss.  84;  Loeb  v, 
Duncan,  63  Miss.  89;  McCreary  ». 
Rhodes,  63  Miss.  308;  Collins  v,  Davis, 

67  Iowa,  256;  Stubcbrauch  r.  Neyen- 
esch,  54  Iowa,  567;  Oshkosh  v.  State, 
59  Wis.  425;  Denver  v,  Darrow,  13 
Colo.  460,  citing  text,  and  explaining 
Darrow  v.  People,  8iColo.  417;  ante, 
S  953,  note. 

A  (xrHorari  will  not  be  granted  where 
the  object  thereof  can  be  attained  in  an 
api>eal  pending,  —  as  here,  from  the 
decision  of  county  commissioners  locat- 
ing or  discontinuing  a  way,  to  quash 
the  record.  Hodgdon  v.  Lincoln  County, 

68  Me.  226;  ir^ra,  §  1595. 


*  Taylor  v.  Americus,  39  Ga.  59; 
Marion  v.  Chandler.  6  Ala.  899;  Jack- 
son V,  People,  9  Mich.  Ill,  and  remarks 
of  Mr.  Justice  Campbell;  ante,  §  752, 
and  notes;  State  v.  Davey  (writ  re- 
fused), 39  La.  An.  992.  See  Watson 
V.  Plainfield,  60  N.  J.  L.  260. 

»  Tarlton,  In  re,  2  Ala.  35;  Dwight 
V,  Springfield,  4  Gray  (Mass.),  107; 
Carron  v.  Martin,  26  N.  J.  L.  594; 
Dorchester  v.  Wentworth,  31  N.  H. 
451;  Parks  v,  Boston,  8  Pick.  (Mass.) 
218,  225;  Ewing  v.  St.  Louis,  5  Wall. 
(U.  S.)  413,  cited  arOe,  §  1047,  note; 
St.  Charles  v,  Rogers,  49  Mo.  530. 

It  seems  to  be  the  settled  view  in 
New  York  that  without  a  statutory 
enlargement  of  the  functions  of  the 
writ  of  certiorari,  it  will  be  denied,  or 
if  granted  it  will  be  quashed,  when  it 
is  sought  for  the  purpose  of  reviewing 
the  official  or  coriorate  proceedings  of 
a  common  council  when  they  are  of  a 
legidativey  executive,  cfr  ministerial  char- 
acter;  as,  for  example,  the  regularity 
of  proceedings  by  ordinances  or  reso- 
lutions under  the  right  of  eminent  do- 
main to  open  streets,  squares,  Ac,  and 
for  constructing  sewers  in  streets,  and 
the  like  improvements,  indtuiing  assess- 
ments therefor;  and  the  regularity  of 
proceedings  voting  taxes,  appointing 
officers,  making  by-laws,  &c.  People 
V.  New  York,  2  HiU  (N.  Y.),  9.  In 
Matter  of  Mount  Morris  Square,  2 
Hill  (N.  Y.),  14,  questioning  Parks  v. 
Boston,  8  Pick.  (Mass.)  218,  supra, 
which  holds  that  proceedings  to  open 
streets  may  be  reviewed  on  certiorari, 
and  also  doubting  Le  Roy  v.  New  York, 
20  Johns.  (N.  Y.)  430,  and  Baldwin  v. 
Calkins,  10  Wend.  (N.  Y.)  166,  so  far 
as  the  latter  asserts  that  the  principle 
of  assessment  may  be  reviewed  oy 
certiorari.  It  is  admitted,  however, 
Mount  Morris  Sc^.,  In  re  (2  Hill  (N.  Y.). 
14),  that  the  wnt  will  lie  to  the  local 
comts  or  corporate  officers  exercising 
judicial  functions.  See  further,  as  to 
remedy  by  certiorari.  People  v.  Alle- 
gany County,  15  Wend.  (N.  Y.)  198; 
People  V.  Queens  County,  1  Hill  (N.T.), 
195;  Albany,  Ex  parU,  23  Wend. 
(N.  Y.)  277;  Stone  v.  New  York,  25 
Wend.   (N.  Y.)   157,   167,   per  Paige, 
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local  assessments,  in  leoying  taxes,^  in  contested  election  cases^ 
and  the  like,    wiU    be    examined    and    reviewed,    to   ascertain 


Senator;  lb.  693.  The  doctrine  of  the 
^eto  York  cases  denying  that  the  pro- 
ceedings of  municipal  corporations  in 
opening  streets^  making  assessments, 
Ac,  can  be  reviewed  on  ceriwrari.  fol- 
lowed in  Dixon  v.  Cincinnati,  14  Ohio, 
240;  but  the  weight  of  authority  is 
otherwise.  See  chapter  on  Eminent 
Domain,  at^Uy  §  611. 

Later  ^ew  Ycfrk  cases  are  to  the 
effect  that  upon  a  common-law  cerfnjo- 
rari  ''the  duty  of  the  court  is  not  lim- 
ited to  the  inquiry  whether  the  lower 
tribunal  had  jurisaiction  over  the  par- 
ties and  the  subject-matter;  but  it 
is  the  duty  of  the  court,  in  addition 
thereto^  to  examine  the  evidence,  and 
determme  whether  there  was  any  com- 
petent proof  of  the  facts  necessary 
to  authorize  the  adjudication  made, 
and  whether,  in  making  it.  any  rule  ot 
law  affecting  the  rishts  of  the  parties 
has  been  violated."  Per  Grover,  J., 
People  V,  Smith,  45  N.  Y.  772.  See 
previous  cases  cited  and  reviewed  by 
Woodruff,  J.,  People  v.  Metropolitan 
Pol.  Board,  39  N.Y.  506.  Where  assess- 
ors for  a  local  improvement  adopt  the 
correct  legal  rule,  —  t.  e.,  that  all  prop- 
erty benefited  must  be  assessed,  —  an 
error  in  determining  what  property  is 
in  fact  benefited  must  be  reviewed  and 
corrected  by  certiorari,  not  by  suit. 
Kennedy  V.Troy,  77  N.Y.  493;  LeRoy 
V,  New  York,  20  Johns.  (N.  Y.)  430; 
People  9.  Brooklyn  Board  of  Ass.,  39 
N.  Y.  81;  People  ».  Metropolitan  Pol. 
Board,  39  N.  Y.  506;  People  v.  Hill- 
house,  1  Lans.  (N.  Y.)  87;  Western 
R.  Co.  V.  Nolan,  48  N.  Y.  513;  Hey- 
wood  9.  Buffalo,  14  N.  Y.  534.  541 ;  see 
infra,  §  1594,  note;  Laws  of  New  York. 
1896.  ch.  908,  §§  250,  251;  Laws  of 
N.  Y.,  1909,  ch.  62,  S§  290, 291:  People 
9.  StilweU,  190  N.  Y.  284;   People  9. 


Wells,  182  N.  Y.  314;  People  9.  Kauf- 
man, 121  N.  Y.  App.  Div.  599;  Matter 
of  Long  Beach  Land  Co.,  106  N.  Y. 
App.  iSv.  253;  People  9.  Wells,  91 
N;  Y.  App.  Div.  172:  Qty  of  New 
York  9.  Tucker,  91 N.  Y.  App.  Div.  214; 
In  re  Cathedral  of  Long  Island,  91 
N.  Y.  App.  Div.  543. 

Defects  in  notices  preceding  orders 
of  the  city  council  for  the  improvement 
of  streets  can  only  be  availed  of  by 
certiorari  in  MaasachtiseUa;  such  orders 
cannot  be  impeached  for  this  reason, 
in  an  action  to  recover  money  paid  for 
betterments  under  protest.  Foley  v. 
Haverhill,  144  Mass.  352;  LoweU  9. 
Hadley,  8  Met.  (Mass.)  180,  192; 
Taber  9.  New  Bedford,  135  Mass.  162; 
Sisson  9.  New  Bedford,  137  Mass.  255; 
Gilkey  9.  Watertown,  141  Mass.  317. 
Whether  an  assessment  for  a  sewer  is 
made  in  accordance  with  a  statute,  and 
whether  the  statute  is  constitutional, 
can  only  be  raised  on  certiorari,  and 
not  upon  trial  of  a  petition  for  a  reviaon 
of  the  assessment.  Snow  v.  Fitchburg, 
136  Mass.  179. 

^  State  9.  Newark,  25  N.  J.  L.  399; 
Swann  9.  Cumberland,  8  Gill  (Md), 
150;  Buckner,  In  re,  9  Ark.  73;  Car- 
roll 9.  TuskalooM»  12  Ala.  173;  State 
9.  Lawler,  103  Wis.  460;  Milwaukee 
Iron  Co.  9.  Schubel,  29  Wis.  444,  where 
the  authorities  are  very  fuUy  consid- 
ered by  Cole,  J.  See  also  People  9. 
Ogdensburg,  48  N.  Y.  390,  holding  that 
the  action  of  the  assessors  in  putting 
upon  and  refusing  to  strike  from  the 
roll  non-taxable  property  can  be  re- 
viewed on  cerHorari.  AnU,  §  804,  and 
note. 

Certiorari  lies  at  common  law  to 
remove  a  tax  aseeesmenl.  but  as  the  al- 
lowance of  the  writ  is  discretionary,  it 
is   generally   refused   on   grounds  of 


s  Cunningham  9.  Squires,  2  W.  Va. 
422.  Further,  as  to  power  to  review 
on  certiorari  the  regularity  of  the  pro- 
ceedings of  inferior  tribunals  in  cases 
of  contested  eUctione.  Gibbons  9.  Shep- 
MTd,  65  Pa.  St.  20;  b.  c.  Brightly^s 
Election  Cases,  538;  State  v.  Lamber- 
ton  (review  on  certiorari  refused),  37 
Minn.  362;  ante,  chap,  ix.,  on  Municipal 
Elections^  also  §§  752,  1553.  Certain 
constitutional  provisions  and  concur- 
rent charter  remedies  held  not  to  take 


away  the  jurisdiction  of  the  superior 
courts  on  quo  warranto  to  determine 
the  legal  right  to  the  office  of  mayor. 
People  9.  Londoner,  13  Colo.  303.  In 
Michigan,  certiorari  is  held  to  be  the 
proper  mode  of  reviewing  the  vroeeed- 
inga  of  a  special  statutory  hoara  in  ap- 
portioning property  and  moneys  be- 
tween a  county  and  a  new  county 
which  is  created  out  of  its  territory. 
Alcona  9.  White,  54  Mich.  503. 
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whether  they  are  legal  and  regular,  and,  if  not  so,  they  will 
be  quashed.^ 

§  1593  (927).  Same  Subject.  —  At  common  law  certiorari  only 
lies  to  inferior  courts  and  officers  exercising  judicial  powers;  not 
only  so,  but  the  act  to  be  reviewed  must  be  judicial  in  its  nature, 
and  not  merely  ministerial.*    But  the  doctrine  that  certiorari  lies 

public  policy  and  convenience.     Per  eligible  to  that  place  by  reason  of  not 

Beardsley,  J.,  Weaver  v.  Devendorf,  3  having  been  for  at  least  one  year  a 

Denio  (N.  Y.),  117-119;  People  v.  All©-  taxpayer  of  the  city,  without  charge, 

ghany  County,  15  Wend.  (N.  Y.)  198;  notice,   or  opportunity   to  be  heard 

People  9.  Queens  County,  lHill(N.Y.),  (although  he  was  present),  passed  a 

195;  People ».  New  York,  2  Hill  (N.Y.),  resolution,   against  his  protest,  sum- 

9,  11:    Mount  Morris  »(^uare,  In  re,  marily  removing  him  from  his  position 

2  Hill  (N.  Y.),  14.    But  it  ought,  we  as  alderman,  and  he  was  forcibly  com- 

think,  to  be  freely  allowed  whenever  pelled  to  vacate  his  seat.    The  charter 

necessary  to  protect  the  citizen  in  his  of  the  city  provided  that  the  board  of 

legal  rights.    Kffect  of  not  resorting  to  ald^men  "shall  be  the  sole  judge  of 

certiararif  on  the  right  to  an  injunction  the    qualifications,    election,    and   re- 

against  assessments  for  local  improve-  turns  of  its  own  members.''     Darrow 

ments.    Ottawa  v.  Chicago  &  R.  I.  R.  brought  a  proceeding  by  a  eertiorari 

Co..  25  111.  43;  Ewing  v,  St.  Louis,  5  to  review  tne  action  of  the  board  of 

Wall.  (N.  Y.)  413;  arUet  §  953,  note.  aldermen  in  thus  removing  him.     It 

^  In  the  case  of  Wilson,  In  re,  32  was  held,  in  a  very  able  opinion^  by 
Minn.  145,  this  section  (§  1592)  was  Richmond,  C:  1st.  That  tne  wnt  of 
cited  "as  authority  that  courts  will  on  certiorari  was  applicable  to  the  case, 
certiorari  examine  the  proceedings  of  and  not  quo  warranto.  2d.  That  the 
municipal  corporations,  whether  leffie-  provision  of  the  charter  makhig  the 
lative  or  jvdicudj*^  and  Mitchell.  J.,  in  board  the  judge  of  the  qualifications, 
his  opinion,  says  the  author  "aid  not  election,  and  return  of  its  members  did 
intend  to  convey  the  idea  that  mere  not  divest  the  superior  courts  of  the 
legislative  or  ministerial  acts  could  thus  power  to  review  by  certiorari  the  regu- 
be  reviewed,''  because  an  examination  larity  of  the  proceedings  of  the  board 
of  the  cases  cited  shows  that  none  sup-  in  removing  Darrow,  explaining  on  this 
port  such  a  proposition,  and  because  point  Darrow  v.  People,  8  Colo.  417. 
the  illustrations  m  the  last  half  of  the  3d.  That  one  who  has  been  elected  and 
section  are  all  of  judicial  acts.  The  inducted  into  office  cannot  be  sum- 
learned  judge  seems  to  have  entirely  marily  removed  by  resolution,  upon 
overlooked  the  following  section.  Lor-  a  charge  of  disqualification,  without 
beer  v.  Hutchinson,  111  Cal.  272;  notice  and  an  opportunity  to  be  heard. 
State  V,  Osbum,  24  Nev.  187.  4th.    That  the  controversy    between 

The  doctrines  of  the  text  were  ap-  Darrow  and  the  board  of  aldermen  was 

proved  and  applied  by  the  Supreme  judicial  in  its  nature,  and  that  the 

Court   of    Colorado    in   the   case   of  board  in  its  action  was  to  be  regarded 

Denver  v.  Darrow,  13  Colo.  460.    The  as  exerci^ng  judicial  functions  within 

statute  of  that  State  provided  that  the  meaning  of  the  statute  in  relation 

the  writ  of  certiorari  should  be  granted  to  the  writ  of  certiorari. 

in   all  cases  where  inferior  tribunals.  •  Bacon's  Abr.  Certiorari.  B;  Peo- 

boards,  or  officers  exercising  judicial  pie  v.  New  York,  2  Hill  (N.  Y.),  9,  11 : 

functions  exceed  their  jurisdiction^  and  Mount  Morris  Square,  In  re,  2  Hill 

there  is  no  appeal,  or,  in  the  judg-  (N.  Y.),  14:  People  v.  Park,  97  N.  Y. 

ment  of  the  court,  other  plain,  speedy,  37;  Pine  Bluff  Water  d^  L.  Co.  v.  Pine 

and  adequate  remedy.     Darrow  was  Bluff,  62  Ark.  196,  citing  text;  Frasher 

elected  an  sdderman  of  the  city  of  v.  Rader,  124  Cal.  132;    Borchard  v. 

Denver,  qualified,  took  his  seat,  and  Ventura  County.  144  Cal.  10;  Adleman 

was  chosen  and  had  for  some  time  v.  Pierce,  6  Idaho,  294;  Harvey  t?. 
acted  as  premdent  of  the  board.  The  Dean,  62  111.  App.  41 ;  Moore  v.  Perry, 
board,  on  the  ground  that  he  was  in-  119    Iowa,    423;     Morse  v,    Norfolk 
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only  to  examine  the  vaKdity  of  such  ordinances  and  acts  of  a  mu- 
nicipal corporation  as  are  of  a  jttdidal  character^  and  not  such  as 
are  legislative  or  ministerial  in  their  nature,  is  not  adopted  in  New 
Jersey,  and  in  that  State  this  writ  has  long  been  used  to  test  the 
validity  of  the  acts  and  ordinances  of  such  corporations,  whatever 
their  nature,  whether  legislative,  ministerial,  or  judicial,  and  it  is 
considered  ordinarily  to  be  the  appropriate  remedy;  but  equity 
will  also,  in  proper  cases,  entertain  jurisdiction.^  And  in  other 
States  the  powers  with  which  the  mimidpal  authorities  are  clothed, 
to  be  exercised  whenever  in  their  opinion  the  convenience  or  wel- 
fare of  the  inhabitants  requires  it,  are  considered  to  be  judicial^  and 
hence  certiorari  lies  to  remove  proceedings  thereunder  to  the  proper 
court  for  examination;   but  if  the  local  authorities  have  decided 

County,  170  Mass.  555;  Devlin  ».  county  printing  without  ten  days' 
DaJton,  171  Mass.  338;  Minnesota  public  notice  that  such  contract  will 
Sugar  Co.  t;.  Iverson,  90  Minn.  6;  be  let  to  the  lowest  bidder.  MaxweU 
State  V.  Iverson,  92  Minn.  355;  People  t;.  Stanislaus  County,  53  Cal.  389.  In 
V.  New  York  Board  of  R.  Comm'rs,  158  Fonda  v.  Canal  Appraisers,  1  Wend. 
N.Y.711,aflF'e32N.Y.App.Div.  179;  (N.  Y.)  288.  a  cerHaran  was  granted 
People  V.  Bradv,  166  N.  Y.  44;  People  where  the  damages  of  a  party  were 
V.  New  Rochefle,  17  N.  Y.  App.  Div.  appraised  without  notice,  and  without 
603;  People  v.  Gilroy,  72  Hun  (N.  Y.),  giving  him  an  opportunity  to  be  heard 
637;  People  v.  Bush,  22  N.  Y.  App.  or  to  produce  testimony. 
Div.  363;  People!;.Shaw,34N.  Y.  App.  ^  Camden  v.  Mulford,  26  N.  J.  L. 
Div.  61;  People  v.  Feeney,  43  N.  Y.  49;  Carron  v.  Martin,  76.  594;  Morris 
App.  Div.  376;  People  v.  Van  Alstyne,  Canal  &  B.  Co.  r.  Jersey  Citjr,  12  N. 
53  N.  Y.  App.  Div.  1;  People  v.  Wood-  J.  Eq.  252;  Hohnes  v,  Jersey  City,  lb. 
ruff,  54  N.  Y.  App.  Div.  1;  People  v.  299.  Further,  as  to  office  of  the  writ. 
Conway,  59  N.  Y.  App.  Div.  329;  State  v.  Hudson,  32  N.  J.  L.  365; 
People  V.  Flood,  64  N.  Y.  App.  Div.  State  v.  Donahay,  30  N.  J.  L.  404; 
209:  People  v.  Board  of  R.  Comm'rs.  52  Jersey  City  v.  State,  76.  521;  State  v. 
N.  Y.  Supp.  908;  Southern  Develop-  Jersey  City,  76.  247;  supra,  {  1570, 
ment  Co.  of  Nevada  v.  Douglass,  26  and  note;  Mowery  v.  Camden,  49 
Nev.  50;  Greenough  t^.  Pawtucket  N.  J.  L.  106;  Shields  v.  Paterson,  55 
School  Conmiittee,  27  R.  I.  427;  Gil-  N.  J.  L.  495;  Daily  v.  Essex  County 
bert  V.  Salt  Lake  City,  11  Utah.  378;  Freeholders,  58  N.  J.  L.  319;  Roberts 
Wheeling  &  E.  G.  R.  Co.  v,  Triadelphia,  c^.  Camden,  63  N.  J.  L.  186;  Christie 
58  W.  Va.  487.  See  People  v,  Martin,  v.  Bayonne,  64  N.  J.  L.  191;  Bill 
142  N.  Y.  228.  Street  and  assessment  Posting  Sign  Co.  v.  Atlantic  City,  71 
cases.  People  v.  Covert,  1  Hill  (N.  Y.),  N.  J.  L.  72;  Jackson  r.  Newark,  53 
674;  Re  Wilson,  32  Minn.  145;  State  N.  J.  Eq.  322.  The  Supreme  Court 
V.  St.  Paul,  34  Minn.  250;  Attorney-  will  not  wei^  the  evidence.  State  p. 
General  v.  Northampton,  143  Mass.  Newark^  49  N.  J.  L.  170.  What  acts 
589,  holding  that  this  writ  does  not  are  judicial,  and  what  ministerial,  in 
lie  to  (juash  proceedings  of  a  city  their  nature.  Camden  v.  Mulford, 
council  m  appointing  a  police  officer  mpra;  Iske  v,  Newton.  54  Iowa,  586; 
in  violation  of  a  statute  for  the  im-  Denver  v,  Darrow,  13  Colo.  460,  supra. 
provement  of  the  civil  service.  The  writ  is  propwly  directed  to  the 

Thus  a  taxpayer  may  apply  for  municipal  corporation  by  name,  sinoe 
certiorari  to  annul  an  order  or  resolu-  the  possession  of  the  record  by  its 
tion  made  in  excess  of  the  jurisdiction  officer  or  agent  is,  in  legal  conteinpla> 
of  the  board  when  exercising  judicial  tion,  its  own  possession.  Davis  v.  Bar- 
functions.  In  California,  the  county  rison,  46  N.  J.  L.  79;  ante,  S§  1532- 
board  has  no  power  to  contract  for  any  1536;  infra,  §  1595,  note. 


Digitized  by  V:rOOQlC 


§  1594       CORPORATE  abuses:  remedy  bt  certiorari  2797 

that  the  public  convenience  or  welfare  requires  the  exercise  of  the 
power,  as,  for  example,  the  establishment  or  improvement  of  a 
street,  the  decision  of  such  a  question  cannot,  without  statutory 
provision  to  that  eflPect,  be  judicially  revised  on  certiorari.^  This 
is  so  for  the  reason  that,  aside  from  such  a  statute,  questions  of 
this  character  are  not  judicially  reviewable,^  and  for  the  further 
reason  that  certiorari,  unless  otherwise  provided  by  statute,  only 
lies  to  correct  errors  of  law  in  inferior  jurisdictions.  Where  an 
appeal  is  allowed,  it,  in  general,  takes  up  the  cause  or  proceeding 
for  determination  de  novo,  unless  otherwise  ordered  by  statute; 
but  certiorari  is  not  a  substitute  for  an  appeal,  and  is  not  designed 
to  correct  errors  of  fact,  unless  so  provided  by  statute.' 

§  1594  (928).  What  may  be  ezunined  and  reviewed.  —  Although 
there  is  some  contrariety  of  opinion  as  to  just  what  the  writ  removes, 
and  as  to  whether  the  evidence,  if  certified,  can  be  considered  at  all, 
the  more  liberal  and  better  view  is  that  the  revisory  court  may  not 
only  inquire  into  the  jurisdiction  of  the  inferior  tribunal,  but  into 
errors  of  law  occurring  in  the  course  of  the  proceedings  and  affecting 
the  merits  of  the  case,  and  may  also  examine  the  evidence  embodied 
in  the  return,  "not  to  determine  whether  the  probabilities  prepon- 
derate one  way  or  the  other,  but  simply  to  determine  whether  the 
evidence  is  such  that  it  will  justify  the  finding  as  a  legitimate  infer- 
ence from  the  facts  proved,  whether  that  inference  would  or  would 
not  have  been  drawn  by  the  superior  tribunal."  * 

*'  Dwight   V.    Sprin^eld,    4    Gray  tion  providing  that  the  superior  courts 

^MasB.),  107;  Parks  t;.  Boston,  8  Pick,  ''shall  have  power  to  correct  errors  in 

(Mass.)  218;  Stone  t;.  Boston,  2  Met.  inferior    judicatories    by    a    writ    of 

(Mass.;  220;  Fav,  Petitioner,  15  Pick,  certiorarif     the  council,  in  trying  and 

(Mass.)  243:    Monterey  v.  Berkshire  dismissing  their  officer,  being  regarded 

County,  7  Gush.  (Mass.)  394;    ante,  as  a  judicatory.    Macon  v.  Shaw,  16 

§  242;   Brown  v.  San  Francbco,  124  Ga.  280.    See  Shaw  v.  Macon,  10  Ga. 

Cal.  274:   Hartman  v.  Wilmington,  1  468;  Denver  v.  Darrow,  13  Colo.  460, 

Marv.  (Del.)  216;    People  r.  Queens  supra. 
County,   14   N.   Y.   App.   Div.   608;       «  Ante,  §§  242, 1673. 
People  V.  McQellan,  107  N.  Y.  App.       »  State  v.  Bill,   13  Ired.   L.  373; 

Div.   272;    See  Whittaker  p.  Venice.  State  v.  Stewart,  6  Strob.  (S.  Car.)  29; 

160  111.  195;  People  v.  Yonkers  Bowd  State  v.  Swift,  1  Hill  (S.  Car.),  360; 

of  Health.  140  N.  Y.  1;  In  re  Fitch,  State  v.  Cockrell,  2  Rich.  (S.  Car.)  6; 

147  N.  Y.  334:   People  ».  New  York  Bradshaw  v,  Eamshaw,  11  App.  D.  C. 

Comm'rs,  160  N,  Y.   202;    People  v.  496;   Berkey  v,  Thompson,  126  Iowa, 

Guilfoyle,  65  N.  Y.  App.  Div.  498;  394;  Somers  v.  Wescoat,  66  N.  J.  L. 

People  V.  Simonson,  66  N.  Y.  App.  651;  Coles  v,  Blythe,  69  N.  J.  L.  666; 

Div.  18:  Walker  v.  Maxwell,  68  N.  Y.  Nobles  v,  Piollet,  16  Pa.  Super.  Ct. 

App.  Div.  196.  386.   See  State  c^.  Reynolds,  190  Mo. 

In  Georgia,  certiorari  was  held  to  678;  post,  §  1694. 
lie  to   a  city  council   that  accused,        ^  Jackson  v.  People,  9  Mich.  Ill, 

tried,  and  dismissed  a  city  officer  for  where  the  subiect  is  fully  and  ablv 

alleged  official  n^lect,  the  Constitu-  examined  by   Mr.   Justice  Campbell, 
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§  1595  (929).  When  O«rtlorari  does  not  He.  —  From  inferior 
jurisdictions  an  appeal  or  writ  of  error  exists  only  as  it  is  provided 
by  law,  but  where  a  remedy  by^writ  of  error  or  by  appeal  is  given,  a 
commonrlaw  certwrari  will  not,  toithotU  legislatiDe  aid,  be  sustained.^ 

and  the  propositioiui  of  the  text  for-  effect  at  a  legal  meeting  called  for  the 
tified  by  the  authorities  cited.  In  purpose,"  the  meeting  at  which  said 
MassachuaeUa  it  is  held  that  the  statute  was  accepted  by  the  town, 
Superior  Court,  on  certiorari,  can  onlv  having  been  held  on  the  second  day 
examine  into  tne  regularity  and  legal-  after  its  passa^,  under  a  warrant 
ity  of  the  proceedings;  that  is,  whether  served  on  the  inhabitants  some  davs 
the  inferior  jurisdiction  has  pursued  before  its  passage,  was  not  legally 
the  powers  granted,  and  conformed  called;  the  statute  never  took  effect, 
to  the  requirements  of  the  law  under  the  selectmen  never  acquired  any 
which  it  professes  to  act.  Ante,  §  758,  judicial  powers,  and  the  petitioners 
note;  Parks  v.  Boston,  8  Pick.  (Mass.)  have  an  appropriate  remedy  oy  action. 
218;  Dwight  v.  Sprin^eld,  4  Gray  Ewing  v.  St.  Louis,  5  Wall.  (U.  S.) 
(Mass.),  107;  Fay,  Petitioner,  15  413,  418;  People  v.  Court,  1  Hill 
Pick.  (Mass.j  243;  Weathersby  ».  (N.  Y.),  674;  Daws,  In  re,  8  A.  A  E. 
Jordan,  124  Ga.  68;  Heaney  v.  Chi-  936;  s.  c.  1  P.  &  D.  146. 
cago,  117  111.  Add.  405;  State  v.  Hen-  In  Miesouri,  certiorari  brings  up 
nepin  County  Dist.  Uo.,  83  Minn,  for  review  only  the  facts  appearing 
464;  State  t;.  Baker,  170  Mo.  383;  on  the  face  of  the  record.  State  v. 
People  V,  Monroe,  106  N.  Y.  App.  Kansas  City,  89  Mo.  34. 
Div.  607;  People  v.  Lawrence,  94  In  New  York  it  was  held  that  the 
N.  Y.  Supp.  82S9;  Appeal  of  Plains,  supervisory  court  is  confined,  if  its 
206  Pa.  556.  See  Harvey  v.  Dean,  62  powers  are  not  enlarged  by  the  statute, 
m.  App.  41;  School  Dist.  No.  2  v.  to  an  examination  "to  see  whether  the 
Pace,  113  Mo.  App.  134;  McAdam  v.  limited  (or  subordinate)  jurisdictions 
Block,  63  N.  J.  L.  508.  have    exceeded    their   bounds,"    kept 

On  a  petition  to  quash  the  pro-  within  the  limits  of  the  jurisdiction, 
ceedings  of  the  selectmen  of  a  town.  The  case  cannot  be  retried  upon  the 
claiming  to  act  under  Statutes  of  evidence  or  its  merits.  The  record 
1873,  chap,  ccxiv.,  in  making  cer^  alone,  or  that  which  stands  for  it,  b 
tain  pubUc  improvements,  and  m  as-  regarded.  People  v.  New  York,  2 
sessing  the  expenses  thereof  on  HUl  (N.  Y.),  9;  Mount  Morris 
the  estates  benented,  it  was  held  in  Square,  In  re,  2  Hill  (N.  Y.),  14;  1 
Locke  V.  Lexington,  122  Mass.  290:  1.  Hill  (N.  Y.).  674;  Stone  v.  New  York, 
That  a  writ  of  certiorari  hes  only  to  25  Wend.  (N.  Y.)  157, 167,  and  authoi^ 
correct  the  errors  and  restrain  the  ities  cited  by  Paige,  Senator;  People 
excesses  of  jurisdiction  of  inferior  v.  Rochester,  21  Barb.  (N.  Y.)  656; 
courts,  or  officers  acting  judicially,  b.  p.  Mount  Morris  Square,  In  re,  2 
Rex  V.  Lediard,  Sayer,  6;  Rex  v.  Hill  (N.  Y.),  14,  27.  and  cases  there 
Llovd.  Cald.  309;  Constables  of  Hip-  cited;  Rex  0.  Morely,  2  Burr.  1040, 
perhoun.  In  re,  5  D.  &  L.  79,  81;  1042,  and  authorities  there  cited; 
R^na  V.  Hatfield  Peverel,  14  Q.  B.  Albany,  In  re,  23  Wend.  (N.  Y.)  277, 
298;  Redna  v.  Salford  Tp.  Ov.,  18  and  cases  cited  and  commented  on  bv 
Q.  B.  687;  Parks  v.  Boston.  8  Pick.  Cowen,  J.  Starr  v.  Rochester,  6  Wend. 
(Mass.)  218;  Farmington  River  W.  (N.  Y.)  565.  Constnimg  code  as  to 
P.  Co.  V.  Berkshire  County,  112  Mass.  what  may  be  determined  upon  the 
206.  2.  The  selectmen  of  a  town  are  return  to  a  writ  of  certiorari.  People  r. 
not  a  court,  and,  independently  of  Com'rs  Dept.  Fire  A  Buildings,  106 
the  Statutes  of  1873,  chap,  ccxiv.,  exer-  N.  Y.  64;  People  v.  Fire  Com'rs, 
cise  no  judicial  functions  which  could  106  N.  Y.  257;  People  v.  Fire  Com'rs, 
be  reviewed  by  writ  of  certiorari,  100  N.  Y.  82.  In  Wisconsin.  Mil- 
Young  V,  Yarmouth,  9  Gray  (Mass.),  waukee  Iron  Co.  v,  Schubel,  29  Wis. 
386,  390;  Robbins  v.  Lexington.  8  444;  Driscoll  v.  Smith.  59  Wis,  38; 
Cush.  (M.ass.)  292;  Hooper  v.  Bridge-  Oshkosh  v.  State,  59  Wis.  425. 
water,  102  Mass.  512.  3.  Sec.  9  of  said  ^  Duggenv.McGruder,Wa]k.(Mis8.) 
act,  providing  that  ''this  act  shall  take  112;  Rundle  v,  Baltimore,  28  Md.  356; 
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But  if  an  appeal  where  it  exists  is  improperly  denied,  or  if  the  party 
is  deprived  of  it  by  fraud  or  accident,  he  may  have  his  whole  case 
reviewed  by  certiorari,  both  as  to  matters  of  law  and  of  fact;  and 
where  the  right  of  appeal  is  not  allowed  or  does  not  exist,  the  ag- 
grieved party  is  still  entitled  to  have  his  case  revised  by  a  superior 
tribunal.^ 


§  1596  (930).  Remedy  by  Frohibition;  When  Froper  Remedy. 
—  In  some  of  the  States  the  writ  of  prohibition  is  resorted  to  to 
prevent  municipal  corporations  from  transcending  the  bounds  of 
their  jurisdiction  or  exercising  powers  not  conferred.^    A  manifest 


Beasley  v.  Beckley,  28  W.  Va.  81:  tWil- 
son  9.  JBurks,  71  Ga.  862;  Re  Pearoe, 
44  Ark.  509;  Galloway  v.  Corbitt,  52 
Mich.  460;  Stonn  v.  Odell,  2  Wend. 
(N.  Y^  287;  State  v.  Wakdy,  2  Nott 
&  McC.  (S.  Car.)  410;  Ex  parte  How- 
ard-Harison  Iron  Co.,  130  Ala.  185; 
People  V,  Pueblo  County  Diat.  Ct.,  33 
Colo.  257;  Harvey  v.  Dean,  62  111.  App. 
41;  State  v.  King,  52  La.  Ann.  1548; 
State  v.  MiUer,  109  La.  704;  State  t;. 
Leche,  113  La.  1;  State  v.  Justice 
Court,  31  Mont.  258:  State  v,  Moore, 
54  S.  Car.  556;  State  v,  Spokane 
County  Superior  Court,  38  Wash.  23; 
State  t;.  Oshkoah  A.  &  B.  W.  R.  Co., 
100  Wis.  538;  Mount  Morris  Square, 
/n  r«,  2  Hill  (^.  Y.),  14,  27.  and  the 
manjT  authorities  cited  by  Cowenj  J.; 
and  it  was  there  held  that  the  right 
of  opposing  in  the  Supreme  Court  the 
report  of  the  coounissioners  of  estimate 
and  assessment  in  proceedings  to  open 
and  widen  streets  was  in  the  nature 
of  a  remedy  bv  appeal,  and  therefore 
certiorari  would  not  lie  to  review  their 
proceedings.  See  also  People  v.  Cov- 
ert, 1  HmCN.  Y.),  674;  ante,  ff  377, 
758,  1047.  So  dd^  may  defeat  risht 
to  a  certiorari,  ^mendorf  v.  New 
York,  25  Wend.  (N.  Y.)  693,  adopting 
analogy  of  statute  relative  to  wnts  of 
error.  Reynolds  v.  Los  Angeles  County, 
64  Cal.  372;  Williams  v.  Sacramento 
County,  65  Cal.  160:  eupra,  S8  1^57, 
note,  1590,  note.  Writf  how  direded, 
Bogart  V.  New  Yoric,  7  Cow.  (N.  Y.) 
158;  Davis  v.  Harrison,  46  N.  J.  L. 
79;  supra,  |  1593,  note.  Practice 
wider  writ.  Macon  v,  Shaw,  14  Ga.  162. 
VState  V.  BilL  13  Ired.  L.  373; 
Blount  County  Com'rs  Ct.  v,  John** 
son,  145  Ala.  553;  Lyons  v.  Green,  68 
Ark.  205.  As  to  right  and  manner  of 
Appeals   by    municipal    corporations, 


see,  generally,  chapter  on  Municipal 
Courts.  arUe,  SS  749,  756,  757;  also 
Pottsville  Bor.  v.  Curry,  32  Pa.  St. 
443;]  Robinson  v,  Jefferson  County,  6 
Watts  &  S.  16;  Monaghan  v.  Phila- 
delphia, 28  Pa.  St.  207.  Supersedeas 
necessary  to  stay  proceedinc[s  to  open 
street.  Dusseau  v.  Municipality,  6 
La.  An.  575. 

*  Mayo  V.  James,  12  Gratt.  (Va.) 
17:  Warwick  v.  Mayo.  15  Gratt.  (Va.) 
528;  Clayton  v.  Heidelberg,  17  Miss. 
623;  People  v,  Denver  District  Court, 
33  Colo.  293;  Stein  i;.  Morrison,  9 
Idaho,  426;:*  Speed  v.  Detroit  Common 
Council,  98  Mich.  360;  State  v.  Clme, 
85  Mo.  App.  628;  People  v.  Sherman, 
171  N.  Y.  684,  aff'K  &  N.  Y.  App. 
Div.  231;  Taylor  v.  Bliss,  26  R.  I.  16; 
Brown  v.  Randolph  County  Election 
Canvassers,  45  W.  Va.  826;  Judy  v. 
Lashley,  50  W.  Va.  628;  Black  Fork 
Board  of  Education  v.  Holt,  51  W.  Va. 
435.  Only  matters  of  jurisdiction  can 
be  considered  on  an  application  for  a 
writ  of  prohibition.  State  t^.  Evans, 
184  Mo.  632.  In  West  Virginia  it  has 
been  held  that  ministerial  acts  cannot 
be  interfered  with  by  writ  of  prohibi- 
tion. Williamson  v,  Mingo  County  Ct., 
66  W.  Va.  38.  In  Arkansas  the  writ 
does  not  lie  where  the  inferior  court 
has  jurisdiction  of  the  subject-matter, 
on  a  suggestion  of  erroneous  proceed- 
ings. Blackburn.  In  re,  5  Ark.  21. 
So  in  Georgia,  Turner  v.  Forsyth,  78 
Ga.  683.  So  in  Mirmesota.  State  v. 
Cory,  35  Minn.  178. 

The  reports  of  judicial  decisions  in 
South  Carolina  show  that  it  is  the  con- 
stant practice  in  that  State  to  re- 
strain by  prohibition,  not  only  inferior 
judicial  tribunals,  out  also  munici- 
pal corporations  and  corporations  sub 
modo,  from  the  exercise  of  unwarranted 
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difference  between  the  writ  of  prohibition  and  the  writ  of  injunc- 
tion is  this:  the  former  operates  upon  the  court,  and  the  judge  or 
officer  who  disregards  it  may  be  pimished;  the  latter  operates  upon 
the  party  alone,  but  does  not  interfere  with  the  court  itself.^  Where 
prohibition  b  a  proper  remedy,  the  writ  will  not  be  granted  unless 
the  party  is  in  danger  of  being  injured  by  a  suit  achwUy  depending; 
it  will  not  be  granted  because  such  a  suit  is  threatened.^ 

§  1597  (931).  Remady  by  Indictment;  In  Xngland.  —  It  is  a  dear 
principle  of  the  English  Jaw  that  aU  corporations,  municipal  as 
well  as  pnoate,  which  owe  duties  to  the  pubUc,  are  liable  to  indict- 


poweFB.  or  the  imi)OBition  of  penalties 
beyona  their  junsdiction.  State  v. 
Christ  Church  Par.  R.  Com'rs,  1 
Mill  Const.  (S.  Car.)  55,  where  the 
sabiect  is  fully  examined;  McKee  v. 
Anderson,  Rice  L.  (S.  Car.)  24;  Charles- 
ton V.  Pinckney,  1  Tr.  Const.  (S.  Car.) 
42;  B.  c.  3  Brev.  217:  Zylstra v.  Charles- 
ton, 1  Bay  (S.  Car.),  382.  If  an  appeal 
is  s^ven,  that  course  is  the  proper  one 
for  the  aggrieved  party  to  pursue  if 
he  wishes  a  trial  de  novo,  and,  in 
peneralf  he  is  entitled  to  a  certiorari, 
if  he  has  no  other  remedy,  in  order  to 
review  errors  of  law  committed  by  the 
inferior  jurisdiction.  State  v,  W&kxly, 
2  Nott  &  McC.  (S.  Car.)  410:  State  v. 
Cockrell,  2  Rich.  L.  6,  per  Evaru,  J.; 
McDonald  v.  Elfe,  1  Nott  &  McC. 
(S.  Car.)  410,  501. 

A  writ  of  prohibitum  will  not  lie  to 
prevent  the  execution  of  a  contract 
for  a  sidewalk.  The  remedy  is  by 
injunction;  a  writ  of  prohibition  only 
lies  to  prevent  making  the  contract. 
Blufifton  V.  Silver,  63  Ind.  262. 

i  Mealing  v.  Augusta,  Dud.  (Ga.) 
221;  Moore  v.  Holt,  55  W.  Va.  507; 
Hawk's  Nest ».  Fayette  County  Court. 
55  W.  Va.  689.  Where  a  cit^  council 
is  not  a  court,  but  is  exercising  the 
powers  given  to  it  as  the  governing 
DodjT  of  the  corporation,  it  is  not  such 
a  tribunal  as  can,  in  the  opinion  of 
the  Superior  Court  of  Georgia,  be 
reached  by  prohibition.  Mealing  v. 
Augusta,  Dud.  (Ga.)  221. 

'Mealing  v.  Augusta.  Dud.  (Ga.) 
221.  Text  approved:  Bluffton  v.  Sil- 
ver. 63  Ind.  262;  Kmard  v.  Oakland 
Police  Court,  2  Cal.  App.  179.  See 
Town  ».  CountyCourt,  55  W.  Va.  689. 

In  Smith  v.  Whitney,  116  U.  S.  167, 
the  nature  of  the  wnt  of  prohibition 
was  very  fully  considered.    Mr.  Jus- 


tice (Troy,  referring  to  the  authoritieB, 
says:  "Where  the  inferior  court  has 
clearly  no  jurisdiction  of  the  suit  or 
prosecution  instituted  before  it,  and 
the  defendant  therein  has  objected  to 
its  jurisdiction  at  the  outset^  and  has 
no  other  remedy,  he  is  entitled  to  a 
writ  of  prohibition  as  matter  of  right; 
and  a  refusal  to  grant  it,  where  all  the 
proceedings  appear  of  record,  may  be 
reviewed  on  error.  This  is  the  clear 
result  of  the  modem  English  decisions, 
in  which  the  law  concerning  writs  or 
prohibition  has  been  more  fully  dia- 
cussed  and  explained  than  in  the  older 
authorities."  But  in  that  case  it  was 
held  that  the  writ  of  prohibition  did 
not  lie  to  the  action  of  the  Secretary 
of  the  Navy  convening  a  court-mar- 
tial, nor  to  a  court-martial  to  correct 
mistakes  in  the  decision  of  questions 
of  law  and  fact  within  its  jurisdiction. 
Respecting  the  writ  of  prohibition 
and  the  practice  under  it,  Mavo  v, 
James,  12  Gratt.  (Va.)  17;  Ellyson, 
In  re,  20  Gratt.  (Va.)  10,  where  a  writ 
of  prohibition  is  distinguished  from  a 
writ  of  error;  Culpeper  County  v.  Got- 
rell,  20  Gratt.  (Va.)  te4;  3  Black.  Com. 
112:  8  Bac.  Abr.  206,  title,  ProkibUion; 
7  (Jom.  Dig.  135,  same  title;  Home  v. 
Earl  Camden,  2  H.  Bl.  533;  Gould 
9.  Gapper,  5  East,  345;  1  Saund.  136, 
and  notes;  Williams,  In  re,  4  Aik.  537, 
and  note,  givins /orm«  used  in  the  pro- 
ceeding; Amold  V.  Shields,  5  Dana 
(Ky.),  18;  Clayton  v,  Heidelberg,  17 
Miss.  623,  where  the  office  of  the  writ 
is  discussed.  Under  the  Constitution 
of  SoiUh  Carolina  the  Supreme  Court 
of  that  State  has  no  jurisdiction  of  an 
ori^pnal  application  for  a  writ  of  pro- 
hibition to  prevent  a  municipal  cor- 
poration from  issuing  licenses.  State 
V.  Columbia,  16  S.  Csr.  412. 
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ment  for  malfeasance  as  well  as  nonfeasance  in  respect  to  such 
duties.  The  duty,  however,  must  be  one  which  is  devolved  on  the 
corporation  by  prescription  or  by  statute;  it  must  be  a  duty  or 
obligation  of  a  public  nature,  and  one,  it  is  supposed  by  the  author, 
mandatory  in  its  nature,  and  not  discretionary.  This  method  of 
redress  on  the  part  of  the  public  against'  municipal  corporations  b 
most  frequently  resorted  to  for  their  failure  to  maintain  and  repair 
bridges  or  highways,  in  compliance  with  a  prescriptive  duty  or 
statutory  requirement;  but  the  principle  is  general  in  its  character 
within  the  limits  above  stated.^ 

§  1598  (932).  Same  Subject;  In  thli  Oonntify.  —  In  tUa  cmrOry 
the  same  principles  have  been  recognized,  and  corporations  are 
generally  regarded  as  indictable  for  misfeasance,  as  well  as  non- 
feasance, respecting  duties  of  a  public  nature  plainly  enjoined  by 
the  legislature  for  the  benefit  of  the  public.  The  modem  view  is  to 
assimilate  corporations,  as  to  their  duties  and  responsibilities,  so 
far  as  possible,  to  individuals.  It  is  admitted  that  they  cannot  be 
indicted  for  felonies,  but  it  is  clear  that  they  may  be  indicted  for 
acts  done  to  the  injury  and  annoyance  of  the  public,  and  which 
amoimt  to  a  nuisance.^    In  practice,  however,  the  remedy  by  in- 

^  Lyme  R^Kis  v.  Henley,  3  B.  &  Ad.  cases  cited;  Commonwealth  v,  Vermont 
77;  B.  G.  2  Clark  &  Fin.  331;  Cal.  d;  Mass.  R.  Corp.  4  Gray  (Mass.).  22; 
Sewers.  116,  117;  R^ina  v.  Great  No.  Sussex  County  r.  Strader,  18  N.  J. 
of  E.  R.  Co.,  9  Q.  B.  315;  Rex  t;.  Strat-  L.  108.  Approved:  Cooley  v.  Essex 
ford-upon-Avon  Bor.,  14  East,  348;  County,27N.  J.  L.  415;  State  v.  Morris 
Grant  Corp.  283:  Reg.  v.  Birmingham  &.  £.  R.  Co.,  23  N.  J.  L  360:  State  v. 
&  Gl.  R.  Co.,  9  Car.  &  P.  469;  Rex  v.  Hudson  County,  30  N.  J.  L.  137,  cited 
Oxfordshire,  16  East,  223;  1  Eyd,  225,  inSra;  State  v.  Vermont  Cent.  R.  Co., 
226;  6  Maule  &  S.  365,  note:  ante,  27  Vt.  103;  Phillips  o.  Conmionwealth, 
S  1087,  notes.  See  Regina  v.  Nott.  4  44  Pa.  St.  197;  Conmionwealth  v. 
Q.  B.  773;  Add.  on  Torts  (Am.  ed.),  Bredin,  165  Pa.  St.  224;  Saukville 
274,  275,  889.  Other  mode  of  enforo-  v.  State,  69  Wis.  178;  McCrowell  o. 
ing  9uch  duties,  see  chapter  on  Man**  Bristol,  5  Lea  (Tenn.),  685;  State  r. 
dfunus,  arde,  Portland,  74  Me.  268  (an  indictment 

Appeararux  is  enforced  by  distress,  for  so  constructing  a  sewer  that  the 
Regina  r.  Birmingham  &  Gl.  R.  Co.,  outfall  created  a  public  nuisance  sus- 
3Q.  B.  223.  And.  upon  conviction,  the  tained);  Redfield  on  Railways,  chap, 
corporation  may  oe  fined.  76.  Upon  xxix.;  Morawetz  Corp.  (2d  ed.)  {§  732, 
an  indictment  against  a  town  for  not  733.  It  is  held  in  MaaaachiaetU  that 
malring  or  repauing  a  highway,  the  a  railroad  constructed  over  a  public 
town  cannot  ooject  that  the  record  of  highway  in  such  a  manner  as  to  ob- 
the  laying  out  of  tiie  road  shows  that  struct  the  public  travel  is  liable  to 
one  of  die  landroumere,  over  whose  indictment,  this  bdng  a  proper  mode 
land  the  road  was  laid,  was  not  notified,  of  redress  for  the  public.  Common- 
Such  an  objection  should  be  made  wealth  v.  Nashua  &  L.  R.  Co.,  2  Gray 
before  the  road  was  finally  established.  (Mass.),  54:  Cambridge  v.  Charlestown 
State  V.  Raymond,  27  N.  H.  888.  R.  Co.,  7  Mfet.  (MassO  70.  SeeLouis- 
Notiee,  anU,  {  1042.  ville  &  N.  R.  Co.  v.  State,  3  Head 

s  Commonwealth  v.  New  Bedford  (Tenn.),  523. 
Br.  Prop.,  2  Gray  (Mass.),  339,  and       Tv)eniy  ueara'  acguieecence,  on  the 
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dictment  in  such  cases  is  rarely  resorted  to,  other  remedies  usually 
being  preferred. 

§  1599  (933).  Kaffleet  of  Duty  in  Bespoct  of  Repair  of  Streets,  Ac. 
—  In  Tennessee  a  municipal  corporation  is  considered  liable,  upon 
the  general  principles  of  the  common  law,  to  indictment  for  negleding 
its  duty  to  keep  its  streets  in  reasonable  repair ^  and  it  is  no  defence 
that  the  street  is  little  used  and  is  in  a  remote  part  of  the  town.^ 
And  the  mayor  and  aldermen  may  also  be  personally  indicted  for 
like  neglect  of  duty.^  So  in  the  same  State  it  is  held,  upon  the 
general  principles  of  the  law,  that  if  a  municipal  corporation  has 
power  by  its  charter  to  pass  such  ordinances  as  may  be  necessary 
"to  preserve  the  health  of  the  town,  and  to  prevent  and  remove 
nuisances/'  it  is  its  positive  duty  to  exercise  thb  power,  and  that 
for  a  neglect  of  this  pvblic  dviy  it  or  its  officers  are  liable  to  an  indict- 
ment. An  indictment  against  the  mayor  and  aldermen  was  accord- 
ingly sustained  for  permitting  a  slaughter-house  to  be  kept  upon  the 
private  property  of  a  citizen  of  the  town,  to  the  annoyance  of  the 
inhabitants  and  the  endangering  of  the  public  healtli,  the  court 
remarking  that  "'an  indictment  against  the  corporation  b  the 

part  of  a  town,  in  the  doings  of  their  bribe  to  influence  his  official  action, 
selectmen  in  the  laying  out  of  a  hi(^-  Walsh  v.  People,  65  HI.  58. 
way  and  the  making  of  repairs  durmg  RemdsiUa  of  indictment  against 
that  period,  estops  the  town  when  in-  official  or  corporate  body  for  non- 
dieted  from  denymg  that  the  road  was  repair  of  streets.  State  v,  TTiJiffix, 
legally  laid  out.  State  v.  Boscawen,  4  Dev.  L.  (N.Car.)  345;  ante.  chap.  ix. 
32  N.  H.  331.  See  ants,  chapter  on  f  237,  note.  Facts  which  will  sustain 
Dedication,  ((  1080,  1087.  an  indictment.     Davis  v.  Bangor,  42 

^Chattanooga  v.   State,   5   Sneed  Me.  522;  Howard  v.  North  Bridgewater, 

g'enn.),  578;  State  v.  Barksdale,  5  16  Pick.  (Mass.)  189. 
umph.  (TemL)  154;  State  v,  Mur-  An  indictment  under  statute  of 
freesboro,  11  Humph.  (Tenn.)  217,  iila5ama  which  charges  tiiat  defendants, 
where  form  of  indictment  is  raven:  "aldermen  and  corporate  officers  of  the 
Louisville  &  N.  R.  Co.  v.  State;^  3  Head  town  of  G.,  failed  and  refused,  as  officers 
(Tenn.),  523;  post,  chap,  zxxii.,  as  to  and  supervisors  of  the  public  streets 
repairs  of  streets.  and  hif^wa3rs  in  said  town,  to  perform 

<  Hill  V.  State,  4  Sneed  (Tenn.),  443.  their  duties  as  said  corporate  officers 
And  in  Pennsylvania  an  indictment  oi  ail  the  public  streets,"  is  fatally 
lies  as  at  common  law  against  public  defective  on  demurrer:  1st,  because  it 
officers  for  n^ect  of  public  duties;  does  not  state  that  the  said  town  of 
and  the  principle  was  extended  to  a  G.  is  incorporated  under  the  laws  of 
contractor  for  the  repair  of  roads,  the  State;  2a,  because  it  does  not  state 
Phillips  t;.  Conmionwealth,  44  Pa.  St.  that  the  inhabitants  of  said  town  are 
197.  exempted    from    working    on    public 

Authorities  relating  to  indictments  roads;  3d.  because  it  does  not  state  that 
against  public  <Moen,  see  chapter  any  of  tne  streets  ol  said  town  were 
on  Corporate  Officers,  oyUe,  chap.  xi.  out  of  repair,  and  so  remainad  for  mcne 
S  440,  note.  The  Supreme  Court  of  than  ten  days  at  any  one  time,  without 
Illinois  has  decided  that  an  alderman  reasonable  excuse.  Nowlin  t.  State, 
was  indictable  as  at  common  law  for  a  49  Ala.  41. 
proposal  made  by  himself  to  receive  a 
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proper  mode  of  redress  by  the  public  for  a  grievance  of  this  nature."  ^ 
So>  also,  in  Kentucky  a  municipal  corporation  is  indictable  as  at 
common  law  for  sviffering  ita  streeta  to  become  and  remain  out  of 
repair.'  In  Vermont  a  town  is  liable  to  an  indictment  as  at  common 
law  for  not  erecting  a  bridge  pursuant  to  an  order  from  a  competent 
tribunal.'  In  Maine,  towns  charged  with  the  maintenance  of 
public  highways  are  by  aUxtvie  indictable  for  failing  to  discharge 
their  duty  in  this  respect;  and  the  general  principle  is  asserted  in 
such  cases,  that  where  the  town  is  dviUy  liable  in  damages  it  may 
be  indicted.^ 

§  1600  (934).  BeiMlr  of  Bridffas;  Omisiton  of  Duty.  — On  the 
ground  that  the  legislation,  both  colonial  and  State,  had  imposed 
the  duty  of  repairing  bridges  on  the  township,  and  had  never  rec- 
ognized the  common-law  principle  of  holding  the  inhabitants  of 
counties  responsible  for  repairs,  the  Supreme  Court  of  New  Jersey 


4    Sneed 


^  State  V. 
(Tenn.),  176;  Hill  v.  State,  th,  443;  Mc- 
Crowell  V,  Bristol,  5  Lea  (Tenn.),  685; 
Georgeown  v.  Commonwealth.  115  Kv. 
383.  But  in  Vermont  it  has  oeen  held 
that  a  town  is  not  indictable  for  not 
removing  nuisances;  as,  for  example,  a 
stagnant  and  noxious  pool  of  water 
beside  a  street,  not  created  by  it  or  its 
agents.  State  v,  Burlington,  36  Vt. 
521.  Whether  a  mimicipal  cori)oration 
is  liable  to  indictment  for  keeping  and 

mitintAJning  a   "  COloboOSe,'*   if  it  is  SO 

situated  or  managed  as  to  become  a 
nuisance,  gtuBre.  Paris  o.  People,  27 
111.74. 

s  Conmionwealth  v,  Hopkinsville, 
7  B.  Mon.  (KyO  38;  Hammar  v.  Coving- 
ton, 3  Met.  (Ky.)  494,  per  PeUra,  J. 
Sinularly  in  Pennsylvania,  Common- 
wealth V.  Lansford  Bor.,  14  Pa.  Co.  Ct. 
R.  376. 

'  State  V.  Whittinffham,  7  Vt.  390. 

*  Per  Weston,  C.  J.,  State  v.  Great 
Works  Milling  &  M.  Co.,  20  Me.  41; 
Davis  V.  Baneor,  42  Me.  522;  State  v. 
Gorham,  37  Me.  451,  where  a  town 
was  held  indictable  for  neglecting  to 
keep  in  repair  a  bridge  and  abutments 
erected  by  a  railroad  company  over  a 
raUroad  where  it  crosses  the  public 
highway.  Tlie  primary  liability  under 
the  statute,  as  re8i>ects  the  public,  was 
considered  as  resting  upon  the  town 
rather  than  upon  the  railroad  company; 
the  latter,  however,  would  be  liable 
to  the  town,  which  could  enforce  such 


liability  by  mandamus,  to  compel  the 
railroad  companies  to  keep  such 
bridges  as  the  law  requires  them  to 
maintain  in  repair;  and  see  State  v. 
Portland,  74  Me.  268^  noted  ante, 
§  1598,  note.  See  Cambridge  o.  Charles- 
town  R.  Co.,  7  Met.  (Mass.)  70:  Reg. 
V,  Birmingham  &  Gl.  R.  Co.,  9  Car.  & 
P.  469.  Mandamus  lies  to  compel  a 
railroad  company  to  restore  the  high- 
way. People  V.  Dutchess  &  C.  R.  Co., 
58  N.  Y.  152;  Indianapolis  &  C.  R.  Co. 
V.  State,  37  Ind.  489.  Remedy  by  in- 
dictment. Rex  t^.  Oxfordshire,  16  East, 
223;  Pittsburg,  V.  &  C.  R.  Co.  w.  Com- 
monwealth, 101  Pa.  St.  192;  Louisville 
&  N.  R.  Co.  V,  State,  3  Head  (Tenn.), 
523.  Or,  if  money  be  expended  by  the 
town  in  necessary  repairs,  bv  an  action 
on  the  case.  Further,  as  to  liability  of 
towns  for  defects  in  railroad  bridges 
erected  on  a  public  highway,  see  Saw- 
yer V,  Northfield,  7  Cush.  (Mass.)  490, 
where,  under  the  statute  of  Massachu- 
setts, a  different  conclusion  was  reached. 
Unaer  the  statute  of  the  latter  State, 
the  liability  of  the  town  is  qualified, 
and  does  not  exist  where  the  turnpike 
or  bridge  or  railroad  company  is  bound 
by  law  or  charter  to  keep  the  roads  and 
bridges  built  by  them  in  repair,  in 
which  case  they,  and  not  the  towns, 
are  liable  for  neglect  of  this  duty. 
See  further,  ante,  §  1233,  and  note; 
post,  chap,  xxxii.  §  1730;  2  Thomps. 
Neg.  805. 
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holds  that  the  inhabitania  of  comdiea  in  that  State  are  not  indict- 
able for  not  repairing  bridges  over  rivers;  nor  at  common  law  were 
they  so  indictable  for  not  repairing  bridges  over  canals.  The  court 
enters  a  caveat  against  ''acquiescing  in  the  dixata  in  the  books/' 
asserting  a  doctrine  which  would  make  the  inhabitants  of  town- 
ships or  the  board  of  freeholders  indictable  for  the  non-repair  of 
bridges.^  Under  a  statute  investing  the  county  conmiissioners 
"with  a  general  superintendence  over  the  public  roads,"  prescrib- 
ing their  duties  and  the  maimer  of  raising  means,  and  also  provid- 
ing for  the  indictment  of  the  commissioners  for  "palpable  omission 
of  duty,"  no  prosecution  can,  in  the  opinion  of  the  Supreme  Court 
of  Illinois,  be  sustained,  unless  there  was  a  palpable  omission  of  a 
duty  imperatively  required  by  law  in  a  matter  involving  no  dis- 
cretion, or  a  wilful  and  corrupt  as  well  as  palpable  neglect  of  a  dis- 
cretionary duty;  mere  error  of  judgment  or  departure  from  sound 
policy  not  being  sufficient  where  the  defendants  are  vested  with  a 
discretionary  power.* 


[ 


§  1601  (934  a).  Oondading  Obaervationfl.  —  Except  the  subject 
of  ordinary  common-law  actions  to  enforce  by  way  of  damages 
the  liabilities  of  municipal  corporations  on  contracts  and  for  torts, 
which  will  be  treated  in  our  next  chapter,  we  have  in  this,  and  in 
the  two  preceding  chapters  relating  to  mandamus  and  quo  warranto, 
completed  our  survey  of  the  circle  of  remedies  in  our  jurisprudence 
applicable  to  such  corporations.  While  taken  as  a  whole  it  cannot 
be  said  that  either  the  public  or  individuals  aggrieved  are  left  with- 
out substantial  means  to  keep  municipalities  and  their  officers 
within  their  chartered  limits  and  powers,  and  to  compel  obedience 
to  law,  the  result  of  the  examination  strongly  impresses  our  minds 
with  the  conviction  that  the  remedies  to  effectuate  these  ends  are 
in  some  respects  unnecessarily  artificial,  intricate,  and  uncertain. 
It  is  Utopian  to  suppose  that  in  our  advanced  and  complex  civi- 
lization legal  rights  are  always  simple,'  or  that  by  legislative  pro- 
vision they  can  all  be  clearly  defined,  catalogued,  and  formulated 


»  State  V,  Hudson  County,  30  N. 
J.  L.  137.  The  opinion  in  this  case,  by 
Vredenhurghf  J.,  was  evidently  prepared 
with  much  care,  and  is  hi^^  inter- 
esting.    Ante,  §  1244. 

*  Eyman  v.  People,  6  111.  8  (neglect- 
ing to  repair  bridge),  and  see  State  v. 
Portland,  74  Me.  268.  Further,  as  to 
Bridges,  see  chap,  xxiv.,  on  Streets,  ante, 


i  1157;  chap,  on  Mandamus,  §  1493; 
poet,  chap,  xzxii. 

'  "The  rights  of  men  are  incapable 
of  [exhaustive]  definition,  but  are  not 
impossible  to  be  discerned.^'  —  Burke, 
French  Reootution,  While  this  pro- 
found political  thinker  had  e8i>ecial 
reference  to  the  natural  or  civil  rights 
of  men,  his  observation  equally  applies 
to  their  legal  rights. 
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in  advance;  but  there  is  no  inherent  reason  why  remedies  for  the 
enforcement  of  rights  and  the  redress  of  wrongs  should  not  in  all 
cases  be  simple  and  easily  understood.  Owing  to  the  accidental 
and  irregular  mode  in  which  our  law  has  been  developed,^  we  have 
in  almost  every  case  to  consider:  (1)  Whether  any  of  the  usual 
common-law  actions  is  adapted  to  the  case  in  hand,  and  adequate 
to  the  ends  of  justice.  (2)  Whether  there  is  any  special  statutory 
remedy;  and  if  so,  whether  it  is  exclusive  or  cumulative.  (3) 
Whether  any  of  the  extraordinary  remedies,  as  distinguished  from 
the  ordinary  remedies  of  the  common  law,  and  also  as  distinguished 
from  equitable  remedies,  is  applicable  to  the  case,  and  adequate. 
The  boundary  between  these  extraordinary  remedies  inter  seae, 
and  between  them  and  the  ordinary  remedies  at  law,  is  at  many 
places  confused  or  obscure.  And  when  we  reach  the  grave  question 
whether  there  is  in  the  particular  instance  a  rem^y  in  equity,  we 
are  driven  to  ascertain  the  general  boundary  lines  of  the  province 
of  remedial  equity,  as  distinguished,  not  only  from  the  ordinary, 
but  also  as  distinguished  from  the  extraordinary  remedies  of  the 
common  law,  —  an  inquiry  which,  while  always  important  in  our 
jurisprudence  as  it  stands,  is  oftentimes  one  of  exceeding  difficulty 
and  nicety.  It  is  obvious  that  by  judicious  legislation  remedial 
procedure  could  be  greatly  liberalized,  simplified,  and  improved. 
It  is  satisfactory  to  observe  the  marked  tendency  within  the  last 
fifty  years  both  of  legislatures  and  courts  to  disembarrass  legal 
proceedings  from  needless  refinements  and  technicalities;  but  there 
are  obstacles  in  the  way  of  a  harmonious  and  complete  system  of 
remedial  procedure  which  can  only  be  removed  and  wants  which 
can  only  be  supplied  by  legislative  action. 

Where  a  substantive  legal  or  equitable  right  esists  this  should  be 
the  paramoimt  consideration,  and  the  remedies  to  protect  and 
enforce  that  right  should  be  subordinated  to  the  substantive  right 
itself,  and  by  liberal  provisions  for  amendments  or  otherwise,  be 
given  the  fullest  flexibility  consistent  with  the  Constitution  of 
State.     Remedies   which   for  historical,  accidental,  or  technical 

1  "Our  83rstezn  of  remedial  law  cult."  3  Black.  Com.  268.  This  is  a 
resembles  an  old  Gothic  castle,  erected  true  picture;  it  is  as  exact  as  it  is  ele- 
in  the  davs  of  chivalry,  but  ntted  up  gant,  and  none  but  a  master  could  have 
for  a  modem  inhabitant.  The  moated  produced  it.  May  we  be  permitted 
ramparts,  the  embattled  towers,  and  to  add  that  in  fnittfing  the  ^parations 
the  trophied  halls  are  magnificent  and  we  would  not  destroy,  plow  under 
venerable,  but  useless,  and  therefore  and  build  anew,  but  would  make  the 
neglected.  The  infenor  apartments,  approaches  in  the  existing  structure 
now  accommodated  to  daily  use,  are  few  and  plain,  instead  of  leaving  them 
cheerful  and  commodious  though  their  numerous,  windingi  and  difficult, 
approaches  may  be  wincnng  and  diffi- 
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reasons  are  held  to  be  exclusive^  might  by  l^slative  authority 
well  be  made  concurrent,  cumulative,  or  interchangeable.  Such; 
happily,  in  the  interests  of  the  administration  of  justice,  is  the 
spirit  and  tendency  of  the  age,  as  manifested  in  modem  legis- 
lative enactments  and  exemplified  in  the  contemporary  ded^ons 
of  the  judicial  tribunals.  The  legal  world  moves  slowly,  but  ii 
moves. 
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CHAPTER   XXXn 


CIVIL   ACTIONS   AND   LIABILITIES 


1619 
1620 

1621 


1622 


Section 

General  Liability  ex  Contractu; 
Ultra  Vire8 1610 

Ultra  Vires  as  a  Defence    .    .    .     1611 

Statute  may  require  Presenta- 
tion or  Demand  before  Suit  .     1612 

Notice  of  Claim  and  Demand 
before  Suit 1613 

Legislative  Restriction  of  Reme- 
dies against  Municipalities    .     1614 

Implied  Assiunpsit 1615 

Actions  to  recover  back  Illegal 
Taxes 1616 

Same  Subject;  Elements  of  Lia- 
bility   1617, 1618 

The  Payment  must  not  have 
been  Voluntarily  made,  but 
made  upon  Compulsion  .    .    . 

Compulsion  defined 

Voluntary  Payment;  Mistake  of 
Law 

Principle  that  Voluntary  Pay- 
ments without  Mistake  or 
Fraud  are  not  recoverable 
back  is  a  general  one  .... 

Same  Subject  ;  Payment  must 
be  Compulsory 1623 

The  Doctrine  of  the  Supreme 
Court  of  the  United  States  as 
to  the  Right  to  recover  back 
Taxes,  stated 1624 

Actions  for  Torts;  Mode  of 
Treatment 1625 

Discretionary  and  Legislative 
Powers 1626 

Failure  to  enforce  By-laws  .    .     1627 

Failure  to  abate  Nuisances    .    .     1628 

Failure  to  observe  By-laws  .    .     1629 

Mistake  of  Corporate  Power  by 
Corporation;  Municipal  Li- 
censees      

Municipal  Waterworks;  Failure 
to  supply  Water 1631 

Demolition  of  Houses  to  prevent 
spreading  of  Fire 1632 

Same  Subject;  Statutory  Lia- 
bility   1633 

Same  Subject;  Respondeat  Svr 
perior  not  Applicable  ....     1634 

Same  Subject;  Statutory  Rem- 
edy      1635 


1630 


Seotion 

Destruction  of  Property  by 
Mobs 1636 

Same  Subject:  Legislative 
Power  as  to  Remedy  ....     1637 

Implied  Liability,  ex  delicto; 
Distinction  between  ^uasi 
Corporations  and  Mimicipal 
Corporations 1638 

Limited  Liability  of  New  Eng- 
land Towns  1639 

Limited  Liability  of  Counties  .     1640 

Statutory  and  Implied  Liability 
of  New  England  Towns  .    .    .     1641 

Same  Subject;  Hill  v.  Boston  .     1642 

Same  Subject;  Principle  of  the 
Decision;  Ground  of  Liability 
stated 1643 

Governmental  Functions;  .Im- 
munity from  Liability  denied 
in  Admiralty 1644 

Iniplied  Liabuity  of  Municipal 
Corporations  proper  for  Mis- 
feasance and  Nonfeasance; 
Its  Limits 1645,  1646 

Rule  of  Respondeat  Superior  as 
applied  to  Municipal  Corpo- 
rations; Ultra  Vires    ....     1647 

Same  Subject;  Illustrated  .   .   .     1648 

Same  Subject;  Author's  Com- 
ments and  Suggestions   .    .    .     1649 

Same  Subject*  Illustrative  Cases    1650 

Cases  where  Implied  Corporate 
Liability  exists  for  Wrongful 
Acts 1651 

Same  Subject;  Wrongful  Acts 
done  Cdcre  Officii 1652 

Same  Subject;  Trespass  for 
Illegal  Seizure  of  Property 
under  Void  Assessment  .   .   .     1653 

Where  Municipality  engages  in 
Ultra  Vires  Undertakings  .    .     1654 

ResvondecU  Superior,  when  Ap- 
plicable and  when  not     .    .    .     1655 

Police  Department;  liability  of 
City  for  Acts  of  Police  Officers    1656 

Citv  Hall  and  Public  Buildings    1657 

Liability  for  Maintenance  and 
Repair  of  School  Buildings, 
etc 1658 

Park  Department;  Liability  of 
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Qoe  in  Main- 

:  Parks     .   .     1659 


City  for  Ne^ 

tenance  of  PiiBlic  Parks 

Liability  for  Negligence  and  for 
Wrongful  Acts  of  Firemen     .     1660 

Health  Department;  Liability 
for  N^ligence  and  for  Torts 
of  Health  Officers 1661 

Street  Cleaning;  Removal  of 
Ashes  and  Garbage    ....     1662 

Fault  of  City  Engineer  ....     1663 

Wrongful  Acts  and  Negliraioe 
of  Hishway  and  Street  Officers    1664 

Basb  of  Implied  Municipal  Lia- 
bility      •       • 

Groundof  Implied  liability  .  . 


1665 
1666, 
1667 


Same  Subject;  Author's  Conclu- 
sions   1668 

Liability  of  City  of  New  York 
as  Owner  of  Croton  Water- 
works; New  York  v,  Bailey  .     1669 

Public  Utilities;  Liability  for 
Negligence  in  Constructing 
and  Maintaining  Water- 
works, Gas  and  Electric  Light 
Plants,  etc 1670 

Liabili^  as  Property  Owner  .     1671 

Same  Subject;  Impure  Water 
in  free  Pubtic  Well  in  Street    1672 

Liability  as  Property  Owner  for 
Negligence 1673 

Not  liable  for  Conseauential 
Damages  of  Authorizea  Acts  . 


1674, 
1675 


Consequential  Damages;  Grades 
and  Change  of  Grades  in 
Streets 1676 

No  Conmion-law  Liability  for 
Consequential  Damages  for 
Change  of  Grade 1677 

Change  of  Grade;  Elevated 
Viaducts;  Bridge  Approaches    1678 

Same  Subject;  No  Right  to 
Lateral  Support  of  Soil  .    .   .     1679 

Consequential  Damages  not  a 
''talang"  of  Property;  Special 
Remedy 1680 

Change  of  Grade;  Special  Rem- 
edy exclusive 1681 

Same  Subject;  Remedy  of 
Abutter  by  Injunction    .   .   .     1682 

Same  Subject;  Judgment  of  the 
Supreme  Court  of  the  United 
States 1683 

Liability  for  Consequential 
Damages  imder  Special  Con- 
stitutional Provisions;  Grades 
and  Changes  of  Grade    .  1684,  1685 

Same  Subject;  Change  of  Grade 
for  other  than  Street  Purposes    1686 

Liability  for  Defective  Streets 

.    and  Sidewalks 1687 


Unsafe  Streets;  Quon  Corpora- 
tions   1688 

Unsafe  Streets;  Cities  and  Char- 
tered Municipal  Corporations     1689 

Unsafe  Streets;  Cases  Classified    1690 

Unsafe  Highways  and  Streets: 
Liability  of  New  Knglann 
Towns  and  Cities 1691 

Same  Subject;  Construction  oi 
the  New  England  Statutes    .     1692 

Same  Subject;  How  far  the  New 
En^and  Decisions  are  gener- 
ally applicable 1693 

Same  Subject;  Measure  of  Duty 
under  New  England  Statutes    1694 

Actionable  Defects  under  the 
New  England  Statutes  .   .   .     1695 

Sune  Subject;  Want  of  Railings 
orBamers 1696 

Same  Subject;  Ice  and  Snow  in 
Streets;  Slippery  Sidewalks  .     1697 

The  Defect  in,  Street  must  be  the 
Proximate  Cause  of  the  Injury    1698 

Liability  for  Injuries  outside 
the  travelled  Highway; 
Width  to  be  kept  in  Repair; 
Right  to  go  extra  viam  .    .   .     1699 

Defective  Streets;  User  of  Land 
as  Street;  Estoppel    ....     1700 

lighting  Streets,  as  connected 
with  I>efect8  therein   ....     1701 

Defects  and  Obstructions  calcu- 
lated to  frighten  Animals  .   .     1702 

Exhibitions  and  Displays  in 
Public  Streets;  Licenses  and 
Permits  therefor 1703 

Defective  Sidewalks 1704 

Unsafe  Streets  and  Public 
Places;  Awnings  and  Falling 
Substances 1705 

Negligence  the  Basis  of  liabil- 
ity; Runaway  Horses     .   .    .     1706 

Width  to  be  kept  in  Repair  .    .     1707 

Unsafe  Streets;  Result  as  to 
Implied  liability  summed  up    1708 

Implied  Liability;  Basis  of 
Munidpal  Responsibility: 
Prior  Written  Notice  of 
Defect 1709 

Author's  Comments  on  the  Doo- 
trine  of  Implied  liability  .   .     1710 

Extent  of  the  liability  ....     1711 

Ground  of  the  Liability;  Notice; 
Contributory  Negligenoe; 
Damages 1712 

D^ective  Streets;  Is  the  Ameri- 
can Doctrine  as  to  Implied 
Liability  sound? 1713 

Same  Subject;  Author's  Com- 
ment        1714, 1716 

Same  Subject;  Comments  on 
Doctrine  of  Implied  Liability 
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SootioD 
I     as  respects  Different  Classes 

of  Corporations 1716 

Where  City  is  directly  in  Fault    1717 
Notice    essential    to    Liability 
when    Corporation    not    in 

Fault 

Doctrine  as  to  Notice  and  Con- 
tributoiy  Negligence  summar- 
ized; mien  Questions  for  the 
Jury;   Burden  of  Proof     .    . 
Corporate  Liability  for  Acts  of 
Contractors  and  of  others  .    . 
Liability  for  Acts  of  Contractors 
Same  Subject;  Exception  where 
Work  is  necessarily  dangerous    * . ««. 
1723,  1724 
Nedigent  or  Wrongful  Acts  by 

abutting  Owners  and  others  .     1725 
Same  Subject;  Resvandeat  Su- 
perior not  applicable  ....     1726 

Ultimate  Liability 1727 

Action  over 1728,  1729 

Where  Street  is  rendered  defec- 
tive by  the  Act  of  a  Railroad 
Company;  Action  over  .   .    .     1730 


1718 


1719 

1720 
1721 

1722, 


Section 

Overflow  of  Water  on  Private 
Property;  Distinction  be- 
tween Natural  Streams  and 
Surface  Water 1731 

Liability  in  respect  of  Surface 
Water 1732,  1733 

Same  Subject;  Omission  to  pro- 
vide Dndns 1734 

Same  Subject;  Sewers    ....     1735 

Liability  for  Poflitive  Acts     .   .    1736, 
1737,  1738 

Non-action;  Defective  Drains 
and  Sewers 1739,  1740 

Liable  for  Neglect  of  Ministerial 
Duties 1741 

Same  Subject;  Liable  for  Neg- 
lect to  repair     ....       1742,  1743 

Sewers;  Liability  for  Sickness 
and  Disease      1744 

Result  summed  up  as  to  Mu- 
nicipal Liability  for  Injuries 
caused  by  Surface  Water  and 
defective  Sewers  .    .    .      1745,  1746 

Conclusion 1747, 


§  1610  (935).  Gkneral  LiabiUty  ex  Contraetu;  Ultra  Vires.  —  Mu- 
nicipal corporations  are  subject  to  be  sued  upon  contracts  and  in  tort. 
In  a  previous  chapter  we  have  considered  at  length  the  authority  of 
such  corporations  to  make  contracts,  the  mode  of  exercising  and  the 
eflfect  of  transcending  the  power.*    This  leaves  but  little  to  add  in 


^  Ante,  chap,  on  Contracts,  f  770 
e<  8eq.  See  aJso  ante,  §  1487,  note; 
chap,  on  Municipal  Bonds;  People  v. 
BatcheUor,  53  N.  Y.  128:  Weismer  v. 
Douglas,  64  N.  Y.  91;  Winslow  v,  Per- 
quimans County,  64  N.  Car.  218. 

AasignabUity  of  execiUory  contracts 
mth  munidpaltty.  Devlin  v.  New  York, 
63  N.  Y.  8;  anU,  §  771. 

A  municipal  corporation,  in  protect- 
ing its  property,  in  collecting  its  debts, 
and  generally  in  transacting  business 
of  a  private  character,  may,  when  not 
expressly  prohibited,  or  when  not  other- 
wise provided  by  statute,  avail  itself  of 
all  the  rights  and  remedies  afforded  to 
an  individual.  Buffalo  v.  Bettinger,  76 
N.  Y.  393;  Oliver  v.  Worcester,  102 
Mass.  489;  Detroit  v.  Corey,  9  Mich. 
165;  Augusta  v.  Leadbetter,  16  Me. 
45;  Orleans  County  v.  Bowen,  4  Lans. 
(N.  Y.)  24;  First  Nat.  Bank  of  Char- 
lotte  V,  National  Etch.  Bank  of  Balti- 
more, 92  U.  S.  122. 

"A  municipal  corporation,  Uke  an 
individual,  under  the  limitations  in- 
volved in  its  constitution  and  organ- 


ization, may  have  recourse  to  the  courts 
of  the  country  to  enforce  rights  and 
redress  wrongs.  Ottawa  Dist.  Council 
V.  Low,  6  Can.  Q.  B.  o.  s.  546.  Thus 
one  municipal  corporation  may  sue  an- 
other. Huron  Dist.  Council  v.  London 
Dist.  Ct.,  4  Up.  Can.  Q.  B.  302.  So, 
also,  a  municipal  corporation  may  be 
sued  for  a  breach  of  contract,  and  in 
certain  cases  for  wrongful  acts  not 
arising  out  of  contract.  Thus  a  mu- 
nicipal corporation  may  be  sued  for 
negligence  in  the  construction  of  a 
sewer,  malfeasance  in  illegally  obstruct- 
ing a  drain  or  water  course,  so  as  to 
injure  the  owner  or  owners  of  land  ad- 
joming,  or  for  wrongfully  diverting  a 
stream  of  water  on  plaintiff's  la^d. 
[Post,  §§  1731-1745.)  Farrell  t».  Lon- 
don, 12  Up.  Can.  Q.  B.  343;  Reeves 
V.  Toronto,  21  Up.  Can.  Q.  B.  157; 
Perdue  v.  Chinguacousy,  25  Up.  Can. 
Q.  B.  61 :  Rowe  v,  Rochester,  29  Up. 
Can.  Q.  B.  590;  Stonehouse  v.  Ennia- 
killen,  32  Up.  Can.  Q.  B.  562;  Darby 
V.  Crowland,  38  Up.  Can.  Q.  B.  338; 
Bathurst  t;.  Macpherson,  L.  R.  4  App. 
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this  place  respecting  their  liability  in  actions  ex  contractu.  Upon  an 
authorized  contract  —  that  is,  upon  a  contract  within  the  scope  of 
the  chartered  or  legislative  powers  of  the  corporation  and  duly  made 
by  the  proper  oflScers  or  agents  —  they  are  liable  in  the  same  manner 
and  to  the  same  extent  as  private  corporations  or  natural  persons. 
But  upon  a  contract  which  is  ultra  vires  in  the  true  sense  of  that 
expression,  that  is,  upon  a  contract  relating  to  matters  wholly  out- 
side of  the  chartered  or  legislative  powers  of  the  corporation,  there 
is  no  liability  upon  the  contract;  and  the  corporation  is  not  estopped 
in  an  action  on  the  contract  to  set  up  the  defence.^    Nor,  as  we 

Cas.  256.   To  support  an  action  against  titles  Contraeta,  Municipal  Bonds,  Fed- 

a  munidpal  corporation  of  the  nature  eral  Courts. 

suggested,  although  it  is  not  necessary  ^  Ante,  f  791  and  cases  cited.  Fur- 
to  ^ow  any  authority  under  seal  to  ther,  as  to  tdtra  vires,  see  post,  §{  1647, 
the  person  or  persons  who.  under  the  1648,  1650,  also  Bunett  v.  Troy  &  B. 
supposed  instructions  of  the  corpora-  R.  R.  Co.,  40  N.  Y.  168,  and  note; 
tion,  actually  did  the  wrongful  act,  Griggs  v.  Foote,  4  Allen  (Mass.),  195; 
enough  must  be  shown  to  connect  the  Pearce  t;.  Madison  &  I.  R.  R.  Co.,  21 
corporation  as  a  body  with  the  doing  How.  441;  Cheeney  v.  Brookfield,  60 
of  the  act.  Farrell  v.  London,  12  Up.  Mo.  53;  Moore  v.  New  York,  73  N.  Y. 
Can.  Q.  B.  343;  Lewis  v.  Toronto,  39  238.  approving  text.  The  subject  is 
Up.  Can.  Q.  B.  343."  Harris.  Munic.  well  examined  and  the  different  senses 
Man.  (5th  ed.)  p.  11.  See  also  Biggar  in  which  the  term  uUra  vires  is  used 
Munic.  Man.  (Canada)  p.  595.  A  is  stated  by  Sawyer,  C.  J.,  in  Miners' 
department  of  the  city  government  of  Ditch  Company  v.  Zellerbach,  37  Cal. 
New  York  cannot  be  sued.    Swift  v.  543. 

New  York,  83  N.  Y.  528.  Post,  {  1655,  Where  the  corporation  receives  and 
note.  retains  the  consideration  of  an  vUra  vires 
A  municipal  corporation  created  bv  contract,  it  may  be  liable  upon  an  tm- 
a  State  may,  withm  the  State  which  plied  assumpsit  in  respect  of  such  con- 
created  it,  be  sued  in  the  Federal  courts  sideration.  See  chapter  on  Contracts, 
by  a  citizen  of  another  State.  No  ante.  Louisiana  v.  Wood,  5  Dillon  C. 
State  statute  limiting  the  jurisdiction  C.  R.  122.  aff'd  102  U.  S.  294;  s.  p. 
of  suits  against  coimties  can  defeat  the  Cause  v.  Cflarksville,  5  Dillon  C.  C.  R. 

i'urisdiction  j^ven  to  the  Federal  courts  165;   Union  Depot  Co.  v.  St.  Louis, 

>y  the  Constitution.    Cowles  v.  Mer-  76  Mo.  393;    Montgomery  v,  Mont- 

cerCoimty,  7  Wall.  118;  Louisville,  C.  gomery  Water  Works,   79  Ala.  233; 

&C.R.R.Co.v.Let8on,2How.  (U.S.)  Same  v.  Same,  77  Ala.  248,  where  a 

497;    Vincent  v.  Lincoln  County,  30  city  was  held  liable  for  water  received 

Fed.  Rep.  749.     Federal  courts  have  and  used  by  it,  imder  a  contract  which 

jurisdiction  over  a  suit  brought  by  an  was  uUra  vires  for  being  made  for 

assignee  of  a  municival  bond  which  is  twenty-four  years,   when  its  charter 

in  form  a  simple  acknowledgment  of  gave  it  power  to  contract  for  one  year 

indebtedness    and    an    unconditional  only.     Ante,   chapter  on   Contracts; 

promise  to  pay  a  certain  sum  at  a  infra,  j|  1615,  1648. 
certain   time.     Porter    v.    Janesville,        In  Allen  v.  La  Fayette,  89  Ala.  641, 

3  Fed.  Rep.  617.      No  recovery   can  the  Supreme  Court  of  Alabama  held 

be  had  upon  municipal  bonds  trans-  that  where    a  municipality  is  author- 

ferred  by  citizens  of  the  State  where  ized  to  purchase  ana  hold  property 

the    municipality  is  situated,    to    a  within   a   certain  value   and   is   also 

citizen  of  another  State,  for  the  sole  authorized  to  maintain  public  schools, 

purpose    of    giving    jurisdiction     to  the    local   authorities   may    purchase 

the    coiu*ts    of    the    United    States,  a  school-house,  so  long  as  its  value. 

New  Providence  v.  Halsey,  117  U.  S.  with  the  property  already  owned,  does 

336.    So  also  of  coupons.    Farmington  not  exceed  the  value  of  the  property 

t'.  Pillsbury,  114  U.  S.  138.    See  Index,  authorized  to  be  held,  and  may  make 
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have  before  stated,  is  it  bound  by  contracts  within  the  scope  of  its 
chartered  or  legislative  powers,  if  made  by  officers  or  agents  not 
thereunto  authorized.^ 

the  purchase  on  credit  and  give  to  the  mcipality  may  then  ...  be  liable  in  a 
vendor  warrants  therefor.  But  if  in  proper  action  or  suit;  but  the  action 
the  absence  of  express  authority  to  should  be,  we  think,  for  money  had  and 
borrow  money,  the  municipal  officers  received,  or  by  suit  in  eauity,  and  not 
borrow  the  money  of  a  third  person  upon  the  invalid  bonds.  And  imder 
and  give  warrants  to  the  lender,  and  §  935  it  is  said  that,  'where  the  cor- 
with  the  borrowed  money  pay  the  proration  receives  and  retains  the  con- 
vendor  of  the  school-house,  the  war-  sideration  of  an  tdtra  vires  contract,  it 
rants  issued  to  the  lender  are  void,  but,  may  be  liable  upon  sm  implied  aasumpsU 
as  the  money  has  been  received  for  the  in  respect  to  such  consideration.' "  See 
bencdiit  of  the  municipality^  and  ap-  and  compare  Cleveland  School  Fum. 
plied  to  an  authorized  pubhc  purpose  Co.  v.  Greenville,  146  Ala.  659.  See 
the  mimicipahty  is  liable  on  an  im-  to  the  same  effect.  Butts  County  v, 
p2i6d  con^o^  to  repav  the  money  which  Jackson  Banking  Co.,  129  Ga.  801; 
it  has  received;  and  in  such  a  case,  a  Thomson  v.  Elton,  109  Wis.  589. 
resident  owner  and  taxpayer  cannot  But  there  can  be  no  implied  liability 
maintain  a  bill  in  equity  to  enjoin  the  if  the  transaction  is  contrary  to  a 
payment  of  the  warrants  ^ven  to  the  podtive  statutory  prohibition;  Bluth- 
lender  of  the  money.  The  coxirt  re-  en  thai  v.  Headland,  132  Ala.  249; 
views  many  of  the  cases  relating  to  McGillivray  v.  Joint  School  Dist.,  112 
uUra  vires  contracts,  and  in  an  able  Wis.  354;  or  is  imder  any  circum- 
opinion  by  McCleUan,  J.,  holds,  bjb  stances  entirely  outside  the  scope  of 
aixxve  stated,  that  a  municipality  is  the  corporate  authority.  Cleveland 
liable  as  upon  an  implied  assumpsit  School  Fum.  Co.  v.  Greenville,  146 
for  money  received  by  it  under  an  Ala.  559.  But  qucere  as  to  the  correct- 
iiUra  vires  contract  of  borrowing  when  ness  of  this  decision  (decided  by  a 
the  money  is  actually  applied  by  the  majority  of  one)  under  the  legislation 
corporate  authorities  in  good  faith  to  and  special  facts  of  the  case, 
authorized  corporate  purposes,  citing  A  useful  article  on  vUra  vires,  or 
and  approving  the  text.  McCleUan,  how  far  corporations  are  liable  for  acts 
J.,  says:  "In  regard  to  mumcipal  cor-  not  authorized  by  their  charters,  will 
porations,  the  opinion  of  Judge  DiUon  be  foimd  in  5  American  Law  Review 
manifestly  is  in  line  with  the  position  (Jan.,  1871),  272,  in  the  form  of  a  note 
we  have  taken.  We  believe  this  to  be  to  the  opinion  of  Jervis,  C.  J-i  hi  the 
a  correct  formulation  of  his  view  of  East  AngUan  lUulways  (Do.  v.  Eastern 
the  law  on  the  point  under  considera-  Counties  R.  Co.,  11  C.  B.  775,  21  L.  J. 
tiom  as  gathered  from  his  inestimable  (n.  s.)  C.  P.  23^  16  Jur.  249,  selected 
worK  on  Municipal  Corporations:  That  because  ''one  of  the  earliest  and  most 
municipal  corporations  are  liable  to  constantly  cit«d  of  the  many  cases 
action  of  impued  assumpsit  with  re-  on  the  subject,  and,  after  being  much 
spect  to  money  or  property  received  criticised,  has  been  followed  in  the 
by  them  and  applied  beneficially  to  latest  English  adjudications."  Post, 
their  authorized  objects  through  con-  §§  1648,  lo54. 

tracts  which  are  simply  imauthorized,  As  to  effect  of  having  notice.  Con- 
as  distin^ished  from  contracts  which  tract  Corp.,  In  re  Claim  of  Ebbw  Vale 
are  prohibited  by  their  charters,  or  CJo.,  L.  R.  8  Eq.  C.  14;  5  Am.  L.  Rev. 
some  other  law  bearing  upon  them,  or  283,  note;  Estoppel.  lb.  275,  and  cases 
are  malum  in  se,  or  violative  of  public  cited;  Bradley  v.  Ballard,  55  111.  413, 
policy.  1  Dill.  Mun.  (>)rp.  [4th  ed.]  420;  East  St.  Louis  v.  East  St.  Louis 
Is  126, 132, 133, 459-465;  2  Dill.  Mun.  Gas  L.  &  C.  O.,  98  111.  415;  Broom 
Corp.  §1  936--938.  Thus  in  a  note  to  Commentaries  Com.  Law,  568.  Legis- 
§  126  it  IS  said:  'If  money  is  improperly  lature  within  constitutional  limits  may 
borrowed  in  advance  of  liabilities  ao-  ratify  the  uUra  vires  contracts  of  *a 
tually  created,  and  reaches  the  mu-  mumcipal  corporation.  Ante,  §§  129, 
nicipal  treasury,  and  is  expended  by  948;  Index,  tit.  Ct^ro^we  Acto. 
direction  of  the  governing  body  for  »  Ante,  §§  777,  791,  916,  958. 
authorized  municipal  objects,  the  mu-  State  v.  Michigan  City,  138  Ind.  455, 
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§  1611  (936).  Ultra  Virat  m  a  Defonoe.  —  When  a  corporation  is 
created  by  public  statute  for  definite  and  limited  objects,  to  which  its 
funds  are  to  be  applied,  a  contract  which  is  entirely  unconnected 
with  those  purposes,  or  which  on  its  face  will  cause  an  illegal  or 
wrongful  application  of  its  funds  or  an  application  to  other  objects, 
is  idtra  vires  and  void.  The  question  whether  a  particular  contract 
is  binding  on  a  municipal  or  public  corporation  or  not  is  to  be  tested 
by  determining  whether,  on  the  true  construction  of  the  charter 
and  the  legislation  applicable  thereto,  it  relates  to  matters  within 
the  corporate  powers  and  duties.  When  an  act  in  its  external 
a3pect  is  within  the  general  powers  of  the  corporation,  and  is  only 
unauthorized  because  it  is  done  with  a  secret,  unauthorized  intent, 
the  defence  of  idtra  vires  will  not  prevail  against  a  stranger  who, 
in  good  faith,  dealt  with  it  without  notice  of  such  intent.^  A  mu- 
nicipal corporation,  as  against  persons  who  have  acted  in  good  faith 
and  parted  with  value  for  its  benefit,  cannot,  unless  by  virtue  of 
some  statutory  provision,  set  up  mere  irregularities  in  the  exercise 
of  power  conferred;  as,  for  example,  its  failure  to  make  publication 
in  all  of  the  required  newspapers  of  a  resolution  involving  the  ex- 
penditure of  moneys.  Such  failure  might  have  the  effect  to  invali- 
date a  local  assessment  upon  the  abutter,  if  there  were  no  grounds 
of  estoppel,  this  being  a  matter  in  irmtum;  but  as  regards  a  bona 
fide  contractor  with  the  city,  who  had  expended  money  for  its  benefit 
in  respect  of  a  matter  within  the  scope  of  its  general  powers,  the 
contract  would  not  be  vUra  vires  in  the  true  sense  of  that  term; 
and  the  city  would  be  estopped  to  set  up  as  a  defence  its  own  ins- 
ularities in  the  exercise  of  a  power  clearly  granted  to  it.* 

quoting  text.    The  city  council  of  a  it  was  held  that  a  previous  decree 

city,  authorized  to  borrow  money  and  declaring  them  valid,   entered   upon 

issue  its  bonds  therefor,  ordered  its  the  written  consent  of  the  ma^or  to 

officers  to  insert  on  the  face  of  certain  that  effect,  the  decree  not  being  an 

bonds  the  consideration;  this  the  officers  adjudication  of  the  question,  did  not 

failed  to  do;  and  it  was  held  that  the  estop  the  town  from  denjring  their 

city  was  responsible  for  the  acts  and  validity.    Kelley  v,  Milan.  127  U.  S. 

omissions  of  its  officers  in  this  respect,  139,  affirming  s.  c.  21  Fea.  Rep.  842. 

and   was   bound   to   pay,    the   court  Index  —  Estoppd. 

regarding  the  directions  to  the  officers  ^  5  Am.  L.  Rev.  (Jan.,  1871)  272, 

not  as  a  limitation  on  their  powers,  which  sums  up  the  result  of  the  Ee«- 

but  in  the  nature  of  private  mstruo-  lish  cases  to  that  date  substantially 

tions.    De    Voss    v.    Richmond,     18  in  the  language  of  the  text. 

Gratt.    (Va.)    338.    The    opinion    of  «  Moore  v.  New  York,  73  N.  Y. 

Joynes,   J.,   in  this  case,  treats  the  238.    Allen,  J.,  clearly  draws  the  dL»- 

PQwer  of  the  cori>oration  to  borrow  tinction  between  a  total  want  of  power 

money  as  one  of  its  private  and  not  and  mere  irregularities  in  the  exercise 

public  or  Kovemmentaf  powers.    In  a  of  powers  conwred.    Ih.    Kennedy  v. 

case  in  the  Supreme  Court  of  the  New  York,  34  N.  Y.  App.  Div.  311; 

United  States,  where  a  town  sought  Wade  v.  Brantford,  19  Up.  Can.  Q.  B. 

to  have  bonds  adjudged  to  be  invalid,  207.     As  to  actions  of  implied  assump- 
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A  distinction  which  has  often  been  overlooked,  exists  for  some 
purposes  and  to  some  extent,  between  acts  or  contracts  simply  ultra 
vires  and  those  which  are  illegal  because  made  in  violation  of  a  posi- 
tive provision  of  a  penal  statute.  Where  license  moneys  were  col- 
lected by  a  city  from  the  sale  of  liquors,  which  by  statute  were  to 
be  paid  into  the  common-school  fund  of  the  county,  and  the  county 
treasurer  brought  an  action  against  the  city  to  recover  the  amount 
thus  collected  by  the  city,  it  was  held  that  the  city,  having  col- 
lected the  money,  could  not  set  up  the  defence  of  illegality.^ 

§  1612  (937).  Statute  may  require  Preientation  or  Demand  before 
Suit.  —  In  furtherance  of  a  public  policy  to  prevent  needless  litiga^ 
tion,  and  to  save  unnecessary  expenses  and  costs,  by  affording  an 
opportunity  amicably  to  adjust  all  claims  against  municipal  corpora- 
tions of  every  nature  before  suit  is  brought,  it  is  often  provided  in 
the  charters  of  such  corporations  that  no  action  shall  be  maintained 
upon  any  claim  or  demand  until  the  claimant  shaU  first  have  pre^ 
sented  his  claim  or  demand  to  the  common  council  for  allowance.^  In 
other  charters  it  is  provided  that  no  action  on  a  contract,  obliga- 
tion, or  liability  shall  be  commenced  except  within  one  year  or  other 
short  limitation  period  after  the  cause  of  action  shall  have  accrued.* 
These  provisions  have  been  held  not  applicable  to  actions  for  per- 
sonal torts;  a  statutory  requirement  of  notice  of  "claim  or  demand'' 
without  other  words  of  explanation  or  expansion,  includes  only 
claims  and  demands  arising  upon  contract  and  does  not  include  a 

sU  where  the  contract  is  vUra  vires,  Seliger  v.  New  York,  88  N.  Y.  Supp. 

see  ifjfra,  {  1615,  and  cases  cited.  1003;     O'Donnell    v.    Syracuse,    102 

*  Hastings  v.  Thome,  8  Neb.  160;  N.  Y.  App.  Div.  80;  Ruprecht  v.  New 

Herman  v.  Crete,  9  Neb.  360;    Bull-  York,  102  N.  Y.  App.  Div.  309;  Luke 

winkle  v,  Guttenberg,   17  Wis.  585;  ».  El  Paso  fTex.  Civ.  App.),  60  S.  W. 

White  V.  Lincoln,  5  Neb.  605;    s.  p.  Rep.  363;   Brown  v.  Salt  Lake  City, 

Oxford  Bank  v,  Wheeler,  72  N.  Y.  201;  33  Utah,  222;   Small  v.  Prentice,  102 

Bee  post,  §§  1647-1660.  Wis.  256;  O'Donnell  v.  New  London, 

s  KeUy  v,  Madison,  43  Wis.  688;  113  Wis.  292;    HoweU  t;.  Buffalo,  15 

Cerro  Gordo  County  v.  Wright,  50  N.  Y.  512;   Taylor  v.  New  York,  82 

Iowa,  439;  State  v.  Stout,  7  Neb.  89;  N.  Y.  10  (wherein  also  the  right  of  a 

State  V.  Lancaster  County  Bank,  8  city  to  set  off  a  debt  or  demand  in 

Neb.   218;    b.  p.   Alden  v.   Alameda  an  action  for  services  rendered    and 

County,    43    Cal.    270;     Adams    v.  materials   furnished   was   upheld   by 

Modesto,  131   Cal.   501;    Denver  v,  Folger^   C.   J.).    The  neglect  of  the 

Bradbury,  19  Colo.  App.  441 ;    Mc-  council  to  act  upon  a  claim  within  the 

Cartney  v,  Washington,  124  Iowa,  382;  time  limited  in  the  charter  is  equiva- 

Huntington  t;.  Ccuais,  105  Me.   144;  lent  to  a  refusal  to  allow  it.    Fleming 

Woodworth  v.  Kalamazoo,  135  Mich.  v.  Appleton,  55  Wis.  90. 

233;  Kellogg  v.  New  York,  15  N.  Y.  »  McGaffin  v.  Cohoes,  74  N.  Y.  387; 

App.  Div.  326;  Stommler  v.  New  York,  Jones  v.  Albany,  17  N.  Y.  Supp.  232; 

34  N.  Y.  App.  Div.  408;    Jewell  t;.  Walsh  v.  Buffalo,  36  N.  Y.  Supp.  997; 

Ithaca,    72   N.    Y.    App.    Div.    220;  Ray  v,  St.  Paul,  44  Minn.  340. 
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cause  of  action  arising  from  a  tort;  ^  but  a  similar  charter  or  statu- 
tory provision  with  the  addition  of  the  word  "whatsoever"  has 
been  held  to  include  torts.^  The  failure  to  comply  with  such  pro- 
vision constitutes  a  good  defence.' 

§  1613.  Notice  of  Claim  and  Demand  before  Suit.  —  Statutes  re- 
quiring the  presentation  of  notice  of  claim  to  designated  municipal 
or  public  authorities  before  any  action  shall  be  brought  and  within 
a  specified  period  after  the  cause  of  action  may  have  accrued  have 
often  been  sustained  as  valid  enactments  in  the  case  of  claims  grow- 
ing  out  of  torts  on  the  ground  that  the  liability  of  the  municipality 
for  tortious  claims  is  only  statutory  in  its  origin,  and  the  legislature 
may  attach  such  conditions  to  the  right  to  recover  from  the  munici- 
pality for  the  tort  as  it  deems  proper  or  expedient.*     The  statutory 

1  Adams  v.  Modesto,  131  Cal.  501;  to  have  no  application  to  suits  in 
Hillyer  o.  Winsted,  77  Conn.  304;  equity  for  relief  from  wron^ul  acts  in 
Miller  v.  MuUan,  17  Idaho,  28;  Lay  the  nature  of  trespass  which  day  by 
V.  Adrian,  75  Mich.  438;  Snyder  v.  day  caused  damage  to  the  complainant. 
Albion,  113  Mich.  275;  Pollard  v.  Ca-  although  there  was  involved  in  the 
dillac,  133  Mich.  503 ;  Hunter  v.  Ithaca,  case  a  demand  for  damages  in  the  past. 
141  Mich.  539;  Dawes  v.  Great  Falls,  Sammons  v.  Gloversville,  175  N.  Y. 
31  Mont.  9;  Nance  v.  Falls  City,  16  346.  See  also  Gerow  v.  Liberty,  106 
Neb.  85;  Chadron  v.  Glover,  43  Neb.  N.  Y.  App.  Div.  357. 
732;  McGaffint;.  Cohoe8,74N.Y.387;  «  Sheel  ».  Appleton,  49  Wis.  125; 
Harrigan  v.  Brooklyn,  119  N.  Y.  156;  Bradley  v.  Eau  Claire,  56  Wis.  168. 
Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  When  the  statute  requires  notice  of 
459;  Howell  v,  Buffalo,  15  N.  Y.  512;  any  "claim  or  demand  of  whatsoever 
McDonoughv.  New  York  City,  15  N.Y.  nature,"  it  includes  cldms  founded 
Misc.  593;  Shields  v.  Durham,  118  upon  torts,  as  well  as  contract  claims, 
N.  Car.  450;  Sheridan  v,  Salem,  14  in  its  operation.  Van  Frachen  v.  Fort 
Oreg.  328;  Sutton  v.  Snohomish,  11  Howard,  88.  Wis.  570;  Flieth  v. 
Wash.  24;  Gallamore  o.  Olympia,  34  Wausau,  93  Wis.  446;  McCue  v. 
Wash.  379;  Kelly  ».  Madison,  43  Wis.  Waupun,  96  Wis.  625;  Mason  p.  Ash- 
688;  Bradley  t;.  Eau  Claire,  56  Wis.  land,  98  Wis.  540;  Morgan  v,  Rhine- 
168;  Ruggles  v.  Fond  du  Lac,  53  Wis.  lander,  105  Wis.  138.  As  to  sufficiency 
436;  Jung  v.  Stevens  Point,  74  Wis.  of  evidence  of  misfeasance,  see  Flan- 
547;  Vogel  v.  Antigo,  81  Wis.  642;  agan's  Adm.  v,  Wilmington,  4  Houst. 
Sommers  v.  Marshfield,  90  Wis.  59.  (Del.)  548.  On  a  claim  against  a  city 
See  also  Warren  v.  Davis,  43  Ohio  for  damages  from  a  defective  highway, 
St.  447.  Contra,  Barret  v.  Mobile,  the  mayor  cannot  waive  the  notice  m 
129  Ala.  179.  writing  required  b;^  the  Maine  statute 
At  common  law  it  is  not  necessary,  (1876),  chap,  xcvii.  Veazie  v.  Rock- 
as  a  condition  precedent  to  an  action  land,  68  Me.  511. 
against  a  municipal  corporation  arising  '  See  next  section  and  cases, 
in  tort,  that  the  claim  shall  first  be  *  Cunnineham  v.  Denver,  23  Colo, 
presented  to  the  corporation.  Green  18;  Colorado  Springs  v.  Neville,  42 
V.  Spencer,  67  Iowa,  410.  A  statute  Colo.  219;  Denver  v.  Barron,  6  Colo, 
which  required  that  "all  claims  for  App.  72;  Crocker  v.  Hartford,  66 
injuries  to  the  person"  alleged  to  have  Conn.  387,  390;  Walters  v,  Ottawa, 
been  caused  by  defective  streets,  etc..  240  III.  259;  Ouimette  v.  Chicago, 
''and  all  claims  for  damages  alleged  242  111.  501;  Nichols  v.  Minneapolis, 
to  have  occurred  by  reason  of  the  30  Minn.  545;  Sargent  v.  Gilford,  66 
wrongful  act  or  neglect  of  the  city  or  N.  H.  643;  Reining  v,  Buffalo,  102 
any  of  its  officers,"  etc.,  was  construed  N.  Y.  308;  Curry  v.  Buffalo,  135  N.  Y. 
as  being  applicable  only  to  torts,  and  366,  370;   b.  c.  57  Hun  (N.  Y.),  25; 
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or  charter  notice  of  claim  is  in  the  nature  of  a  condition  precedent  to 
the  right  of  the  plaintiff  to  maintain  an  action,  and  f ailm*e  to  give 
the  prescribed  notice  is  fatal  to  the  plaintiff's  right  to  sue.^  It  is 
also  the  rule,  in  some  States,  that  as  the  statutory  requirement  is 
a  condition  precedent  to  the  right  of  action,  the  plaintiff  must 
affirmatively  allege  in  his  complaint  that  the  prescribed  notice  has 
been  given,*    As  th^  municipality  itself  is  created  by  charter  or  by 


MacMullen  v,  Middletown,  187  N.  Y. 
37,  42,  rev'g  112  N.  Y.  App.  Div.  81 
Patterson  v.  Brooklyn,  6  N.  Y.  Apt 


37,  42,  rev'g  112  N.  Y.  App.  Div.  81; 
Patterson  v.  Brooklyn,  6  N.  Y.  App. 
Div.  127,  129;  Thrall  v.  Cuba,  88  N. 


x^Av.    xj»f,    Xibi7,     xiucui  V.   vyuua,   oo  jl^» 

Y.  App.  Div.  410,  413:  Bemreither  ». 
New  York  Qty,  123  N.  Y.  App.  Div. 
291;  aff'd  196  N.  Y.  506;  fliggins  v. 
Albany,  130  N.  Y.  App.  Div.  276; 
Rider  v.  Mt.  Vernon,  87  Hun  (N.  Y.), 
27,  29:  Scurry  v.  Seattle,  8  Wash. 
278;  Daniels  v,  Racine,  98  Wis.  649; 
MclCeague  v.  Green  Bay,  106  Wis. 
577,  579.     See  infra,  §  1614. 

The  legislature  mav  constitutionally 
require  notice  to  the  abutter  of  the  claim 
as  a  condition  of  express  statutory 
liabilitv  of  an  abutter  to  a  person  in- 
jured by  reason  of  the  failure  of  the 
abutter  to  keep  the  sidewalk  in  repair. 
McKibben  v.  Amory,  89  Wis.  607. 
The  lefdslature  in  providing  by  statute 
that  a  etreet  railrciul  company  shall  be 
liable  for  injuries  caused  by  a  defect 
in  the  portion  of  the  highway,  which 
it  is  bound  by  its  charter  to  keep  in 
repair,  may  impose  the  condition  that 
notice  of  the  injury  and  of  the  claim 
shall  be  given  within  a  prescribed 
time  before  action  is  brought.  Shalley 
V.  Danbury  &  B.  H.  R.  Co.,  64  CJonn. 
381 ;  Lavigne  ».  New  Haven,  75  Conn. 
693,  700.  See  also  Fields  ».  Hartford 
&  W.  H.  R.  Co.,  54  Conn.  9.  Con- 
stitutionality of  statute  as  general 
legislation.  See  Daniels  v.  Racme,  98 
Wis.  649. 

Freeholdera'  Charter:  A  city  in 
framing  a  freeholders*  charter  imder  a 
constitutional  provision  authorizing 
it  so  to  do^  may  require  notice  of  claim 
before  action  brought.  State  v,  St. 
Louis  County  Dist.  Ct.,  90  Minn. 
457;  Scurry  o.  Seattle.  8  Wash.  278. 
Index  —  Freeholders*  Charter. 

Washington.  In  this  State  it  is 
held  that  charter  provisions  requiring 
notice  of  daim  as  conditions  precedent 
to  action  thereon,  whether  enacted  by 
the  legislature,  or  adopted  by  the 
city  as  a  part  ot  its  freeholders'  charter, 
are  valia   only  so  far  as   they   are 


reasonable,  and  tend  to  the  due  ad- 
ministration of  justice.  When  such 
provisions  so  far  depart  from  reason- 
ableness as  to  amount  to  a  denial  of 
justice,  they  are  void.  Durham  v. 
Spokane,  27  Wash.  615.  A  provision  of 
an  ordinance  requiring  the  claimant  to 
state  his  residence  for  one  year  past 
was  held  to  be  unreasonable  and  void. 
The  court  said  that  a  requirement 
that  claimant  state  his  residence  might 
possibly  be  sustained,  but  the  past 
residence  of  the  claimant  was  imma- 
terial and  unnecessary  for  the  pro- 
tection of  the  city  and  the  requirement 
thereof  was  unreasonable.  Hase  v. 
Seattle,  51  Wash.  174;  Jones  &.  Seattle, 
61  Wash.  245.  A  freeholders*  charter 
containing  a  provision  for  notice  of 
claim,  held  to  supersede  the  general 
law  on  the  same  subject.  Peterson  t;. 
Red  Wing,  101  Minn.  62. 

i  Barret  v.  Mobile,  129  Ala.  179; 
Bigelow  V.  Los  Angeles,  141  Cal.  503; 
Cnm  V.  San  Francisco,  152  Cal.  279; 
Farmers'  &  M.  Bank  v.  Los  Angeles, 
151  Cal.  655;  Diamond  Rubber  Co. 
V.  Harryman,  41  Colo.  415;  Hoyle  v. 
Putnam,  46  Conn.  56,  61;  Gardner  v. 
New  London,  63  Conn.  267,  269; 
Crocker  v.  Hartford,  66  Conn.  387; 
Forbes  v.  Suffield,  81  Conn.  274;  Er- 
ford  V.  Peoria,  229  III.  546;  Walters 
t;.  Ottawa,  240  III.  259;  Ouimette  v. 
Chicago,  242  111.  501;  Greenleaf  v. 
Norridgwock,  82  Me.  62,  63;  Hunt- 
ington V.  Calus,  105  Me.  144;  Gay  v. 
Cambridge,  128  Mass.  387;  Kenady 
t^.  Lawrence,  128  Mass.  318;  Madden 
V.  Springfield,  131  Mass.  441;  Wood- 
worth  V,  Kalamazoo,  135  Mich.  233; 
Bausher  v.  St.  Paul,  72  Minn.  639; 
State  V.  St.  Louis  County  Dist.  Ct., 
90  Minn.  457:  Lincoln  v.  Grant,  38 
Neb.  369;  Reining  v.  Buffalo,  102  N. 
Y.  308;  Biggs  v.  Geneva,  100  N.  Y. 
App.  Div.  25;  Brown  v.  Salt  Lake 
City^33  Utah,  222;  Steltz  v.  Wausau, 
88  Wis.  618;  Daniels  v.  Racine,  98 
Wis.  649. 

**Barret  v.  Mobile,  129  Ala.  179; 
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statute,  and  has  no  powers  other  than  those  conferred  upon  it  by 
its  charter,  or  by  statute,  it  cannot  toaive  the  giving  of  the  statutory 

Forbes    v,    Suffield,    81    Conn.    274;  See  Bemreither  v.  New  York  City, 

Walters    v,    Ottawa,    240    lU.    269,  123  N.  Y.  App.  Div.  291,  afiPd  196 

rev'e  144  111.  App.  379;    Pardey  v.  N.   Y.  606:    Conway  v.   New  York 

Mecbanicsville,   10.1  Iowa,  266;  Low  City,  139  N.  Y.  App.  Div.  446.    The 

V.  Windham,  76  Me.  113;    Greenleaf  requirement  that  notice  of  claim  be 

t;.  Norridgwock,  82  Me.  62:    Lincoln  presented  for  {idjustment  and  investi- 

v.  Grant,  38  Neb.  369;    Reining  t;.  gation  within  a  prescribed  period  is 

Buffalo,   102   N.   Y.   3(6:    Watts  v.  not  a  statute  of  hmitation  and  is  not 

New  York  City,  133  N.  Y.  App.  Div.  affected  by  exceptions  and  disabilities^ 

400;   Hiner  v.  Fond  du  Lac,  71  Wis.  e.  g.,  infanc3%  contained  in  the  general 

74,   78:    Steltz  v.  Wausau,   88  Wis.  statutes    of    hmitations.      Winter    v. 

618;   Daniels  v.  Racine,  98  Wis.  649,  Niagara  Falls,  190  N.  Y.  198,  rev's 

660.  119  N.  Y.  App.  Div.  586.     But  the 

But  in  WiscoTmn,  it  has  also  been  requirement  that  the  action  shall  be 

held  that  where  the  cause  of  action  begun   against   the   city   within   one 

against  the   city   is  not    created  by  year  is  a  limitation  of  the  cause  of 

statute,  but  is  foimded  on  the  com-  action,  and,  although  contained  in  a 

mon  law,  e.  g.,  a  trespass  on  plaintiff's  separate    and   independent   statutory 

property,  the  giving  of  notice  is  not  enactment,  is  subject  to  and  controlled 

essential  to  the  cause  of  action  and  by    the    exceptions    and    disabilities, 

need  not  be  set  forth  in  the  complaint,  e.  g.,  infancv,  contained  in  the  general 

but  must  be  pleaded  by  the  defendant  statute  of  limitations.     McKmght  v. 

by  way  of  plea  in  abatement.    Bunker  New  York  City,  186  N.  Y.  36,  rev'g 

t;.  Hudson,  122  Wis.  43.  98  N.  Y.  App.  Div.  622.    And  where 

New  York.  In  this  State  there  are  the  cause  of  action  is  the  death  of  the 
charter  and  statutory  provisions  re-  person  injured,  through  the  negli- 
Quiring  the  presentation  of  claims  to  gence  of  the  city,  the  provisions  of 
the  city  council  or  to  the  comptroller  the  general  statute  or  limitations 
or  other  pubhc  official  for  the  pur-  which  suspend  the  running  of  the 
pose  of  investigation  and  prohibit-  statute  of  limitations  until  the  ap- 
ing the  commencement  of  an  action  pointment  of  an  administrator  are 
until  the  expiration  of  a  specified  po-  applicable  and  the  special  statutory 
riod  after  presentation.  There  are  other  limitation  does  not  apply  until  the 
statutory  provisions  which  require  expiration  of  one  year  after  the  ap- 
that  actions  for  personal  injuries  aris-  pomtment  of  the  administrator, 
ine  from  the  negligence  of  the  munici-  Crapo  v.  Syracuse,  183  N.  Y.  395; 
pauty  be  commenced  within  one  year  Conway  v.  New  York  City,  139  N. 
after  the  cause  of  action  accrued  and  Y.  App.  Div.  446;  Barnes  v.*  Brooklyn, 
that  notice  of  intention  to  commence  22  N .  Y.  App.  Div.  620.  The  simple 
such  action  and  of  the  time  when  and  requirement,  however,  that  before 
place  at  which  the  injuries  were  re-  commencing  an  action  notice  of  claim 
ceived  be  filed  within  six  months  shall  be  i^ven  to  the  city  officials  and 
after  the  cause  of  action  shall  have  the  prescribed  period,  e.  g.,  thirty  days, 
accrued.  The  requirements  of  these  shall  elapse  thereafter  before  an  action 
different  statutes  are  not  inconsistent  is  begun  does  not  operate  to  suspend 
and  both  statutes  must  be  compUed  the  running  of  the  statute  of  limita- 
with.  Curry  v,  Buffalo,  136  N.  Y.  tions.  Dickinson  v.  New  York  City, 
366,  aff'g  67  Hun  (N.  Y.),  25.  See  92  N.  Y.  684;  Bemreither  v.  New 
also  Hig^  V.  Albany,  130  N.  Y.  App.  York  City,  123  N.  Y.  App.  Div.  291, 
Div.  276.  These  statutory  provisions  aff*d  196  N.  Y.  606  (disapproving 
have  a  two-fold  effect.  In  prescribing  Werner  o.  Rochester,  77  Hun  (N.  Y.), 
the  presentation  of  the  notice  of  claim  33). 

and  notice  of  intention  to  sue  to  the        A  statutory  requirement  that  notice 

appropriate   city   officials   tkey  create  of  claim  and  of  the  time,  place  and 

conditions   precedent  to  the  right   to  manner  in  which    the  injuries  were 

maintain  an  action.     In  limiting  the  sustained  must  be  given  is  to  be  rea- 

time  within  which  an  action  may  be  sonably  construed  and  a  substantial 

begun  they  are  statutes  of  limitation,  compliance  therewith  is  sufficient.    If 
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notice,^  although  in  some  jurisdictions  it  is  held  that,  by  accepting 
and  acting  on  a  defective  notice,  the  right  to  object  to  the  sufficiency 
of  the  notice  is  waived.* 

Statutes  requiring  notice  of  claim  against  a  dty  are  construed, 
unless  otherwise  provided,  to  be  prospective  in  their  operation  only, 
and  do  not  apply  to  claims  arising  after  the  date  of  enactment 
but  before  the  statute  takes  effect.'  In  the  construction  of  these 
statutory  provisions,  it  has  been  held  that  the  requirement  of  notice 
by  any  person  who  receives  any  bodily  injury  or  suffers  any  damage 
to  his  property  through  any  defect  in  a  street  or  through  the  negli- 
gence of  the  city,  does  not  apply  to  the  claim  of  the  executor  or  adr 
ministrator  of  a  party  deceased  for  damages  for  death  through  the 
default  or  negligence  of  the  city.*   It  is  generally  held,  construing 


the  plaintiff  -has  failed  to  give  the 
notice  within  the  prescribed  time  b^ 
reason  of  inability  arising  from  his 
mental  or  physical  condition,  service 
of  the  notice  within  a  reasonable  lime 
after  he  is  able  to  give  it,  is  a  sufficient 
compliance  with  the  statute,  and  it  is 
a  question  to  be  decided  by  the  jury 
whether  the  notice  was  given  within 
a  reasonable  time  after  the  termina- 
tion of  the  disability.  Walden  &. 
Jamestown,  178  N.  Y.  213,  217; 
Forsyth  v.  Oswego,  191  N.  Y.  441, 
rev'g  114  N.  Y.  App.  Div.  616.  Suffi- 
ciency  of  service  and  filing  of  notice  of 
intention  to  sue,  see  Missano  v.  New 
York  aty,  160  N.  Y.  123,  133. 

*  Hoyle  V.  Putnam,  46  CJonn.  66; 
Walters  v.  Ottowa,  240  111.  259,  rev'g 
144  111.  App.  379;  Lucas  v.  Pontiac, 
142  111.  App.  470;  Starling  v.  Bedford, 
94  Iowa,  194;  Huntington  v.  Calais. 
105  Me.  144:  Blumrich  v.  Highland 
Park,  131  Mich.  209;  Hungerford  v. 
Waverley,  125  N.  Y.  App.  Div.  311; 
Batchelder  v.  White,  28  R.  I.  466. 
See  also  Winter  v.  Niagara  Falls,  190 
N.  Y.  198. 

'  Germaine  v.  Muskegon,  105  Mich. 
213  (unauthorized  verification  by  at- 
torney); Canfield  v.  Jackson,  112 
Mich.  120  (question  first  raised  on 
motion  for  new  trial);  Griswold  v, 
Ludington,  116  Mich.  401  (lack  of 
verification  waived);  Wright  v.  Port- 
land, 118  Mich.  23  (same  point); 
Foster  v.  Bellaire,  127  Mich.  13  (not 
itemized  and  not  verified);  Davis  v. 
Adrian,  147  Mich.  300  (details  of 
claim);  Morlan  v.  Marcellus,  150 
Mich.  400  (lack  of  verification);  Bow- 
man V.  Ogden  City,  33  Utah,  196  (not 


verified  and  extent  of  injury  insuffi- 
ciently stated).  See  contra^  Forsyth 
».  Oswego,  191  N.  Y.  441,  rev'g  114 
N.  Y.  App.  Div.  616;  Purdy  v.  New 
York  Qty,  193  N.  Y.  621.  In  Ricke- 
way  V.  EiScanaba,  154  Mich.  68,  me 
court  held  that  to  canatittUe  a  ivaiver 
of  the  defect  in  the  notice  the  coimcil 
must  be  shown  to  have  had  knowl- 
edge of  the  fact  that  the  notice  was 
defective  and  must  have  taken  action 
upon  the  merits  of  the  clum.  See  also 
Chamberlain  v,  Saginaw,  135  Mich. 
61,  64. 

A  notice  given  pursuant  to  the 
stati^te  cannot  be  amended  at  the  tried 
by  inserting  the  information  required 
by  the  statute  to  be  stated  m  it. 
Leonard  v.  Bath,  61  N.  H.  67. 

•  Montgomery  v.  Shirley,  159  Ala. 
239;  Grim  v,  San  Francisco,  152  Gal. 
279;  Colorado  Springs  v.  Neville,  42 
Golo.  219;  Broffee  v.  Grand  Rapids, 
127  Mich.  89;  Boughner  v.  Bay  City, 
156  Mich.  193;  Baldwin  v.  Aberdeen, 
23  So.  Dak.  636;  123  N.  W.  Rep.  80. 

*  Perkins  v,  Oxford,  66  Me.  545, 
549;  Maylone  v.  St.  Paul,  40  Minn. 
406;  Brown  v.  Salt  Lake  City,  33 
Utah,  222.  See  also  Clark  v.  Man- 
chester, 62  N.  H.  577,  581 ;  Jewett  v, 
Keene,  62  N.  Y.  701.  In  cases  of  death 
the  notice  may  be  oiven  by  the  benefi- 
ciary to  whom  the  damages  will  accrue 
and  need  not  be  given  by  the  admin- 
istrator. Carpenter  v.  Kolling,  107 
Wis.  559.  Or  the  notice  may  be  g^ven 
by  the  next  of  kin  entitled  to  administer 
the  estate,  although  before  appoint- 
ment as  administrator.  Taylor  v. 
Wobum,  130  Mass.  494,  497.  Where 
the  statute  required  notice  of  the  in- 
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the  statutes,  that  infants  are  not  excepted  from  the  operation  of  the 
statutes,  and  that  the  mere  fact  that  the  mjured  person  is  an  mfant 
is  not  sufl5cient  to  excuse  failure  to  give  the  statutory  notice.^    On 


jury  to  be  given  within  three  months 
and  the  mjured  party  survived  more 
than  three  months,  but  then  died  as 
a  result  of  his  injuries  and  had  failed 
to  give  notice  of  cl^m  to  the  mu- 
nicipality, it  was  held,  that,  as  the 
Iowa  statvJte  merely  continued  the 
cause  of  action  in  the  administrator, 
the  failure  of  the  injured  partv  to  ^ve 
the  notice  within  the  prescribed  tune 
barred  the  claim  of  the  administrator. 
Sachs  V.  Sioux  City,  109  Iowa,  224. 

In  New  York,  it  appears  to  be  held 
that  the  claim  for  injuries  resulting  in 
death  only  accrues  upon  the  appomt- 
ment  of  an  executor  or  administrator, 
and  that  notice  given  within  the  pre- 
scribed time  after  such  appointment  is 
sufficient.  It  must,  however,  be  noted 
that  the  statute  which  confers  the 
right  of  action  for  injuries  resulting 
in  death  onl^r  authorizes  the  suit  to 
be  brought  within  two  years  and  the 
claim  for  injuries  resulting  in  death 
must,  therefore,  be  brought  within 
that  time,  whether  an  adiministrator 
be  appointed  or  not.  See  Crapo  v. 
Svracuse,  183  N.  Y.  395;  Barnes  v. 
Brooklyn,  22  N.  Y.  App.  Div.  520. 

Statutes  imposing  special  limitar 
tion  on  claims  agsunst  cities,  or  re- 
quiring notice  of  claims  for  injuries 
received  from  any  defect,  or  want  of 
repair,  or  obstruction  of  any  street  or 
highway,  have  in  some  cases  been 
construed  as  applying  only  to  causes 
of  action  growing  out  of  defects  in 
public  ways  as  such,  and  with  regard 
to  their  usefulness  and  safety  for  pur- 
poses of  travel,  and  as  having  no  ap- 
plication to  claims  arising  from  other 
causes,  e.  g.,  from  injuries  or  damages 
sustained  in  the  construction  of  the 
street.  Pye  v.  Mankato,  38  Minn. 
536;  Moran  ».  St.  Paul,  54  Minn. 
279;  Mclntee  v.  Middletown,  80  N. 
Y.  App.  Div.  434;  Giuricevic  v. 
Tacoma,  57  Wash.  329:  106  Pac.  Rep. 
908.  It  has  been  held  that  a  statute 
which  requires  notice  of  injury  aris- 
ing from  any  defect  in  a  street,  is  not 
applicable  to  an  action  founded  on 
nuisance  created  by  the  positive  act 
of  the  city's  agent,  such  as  leaving  a 
large  wooden  roller  in  the  street. 
Hughes  v.  Fond  du  Lac,  73  Wis.  380. 
But  when  the  statute  requires  that 


notice  be  given  before  any  ''  action  in 
tori  "  shall  lie,  the  notice  must  be  given 
although  the  claim  is  founded  on  a 
nuisance  created  by  the  dty.  Steltz 
V.  Wausau,  88  Wis.  618.  When  the 
statute  requires  notice  as  a  condition 
precedent  to  an^  action  for  injuries 
caused  by  the  msufficiency  or  want 
of  repair  of  a  street,  it  applies  to  an 
action  for  injuries  caused  by  the  failure 
of  the  cit^r,  m  constructing  the  street, 
to  make  it  reasonably  safe  for  public 
travel.  Ziegler  v.  West  Bend,  102 
Wis.  17.  A  stAtute  requiring  notice 
of  claim  for  "injuries"  was  construed 
as  applying  to  clfdms  for  injuries  to 
property,  as  well  as  to  claims  for  in- 
juries to  the  person.  Nichols  r. 
Minneapolis,    30    Minn.    545. 

The  service  of  a  complaint  in  an 
action  within  the  time  prescribed  for 
notice  cannot  be  accepted  as  an  equivBr 
lent,  or  as  a  substitute  for  the  statutory 
notice.  Forbes  v.  Suffield,  81  Conn.  274, 
sed  gucBre;  Erford  v.  Peoria,  229  III. 
546;  Curry  v,  Buffalo,  135  N.  Y.  366. 
But  compare  Jacobs  v,  St.  Joseph,  127 
Mo.  App..  669. 

Notice  by  whom  gwen:  In  Reed  v. 
Madison,  83  Wis.  171,  179,  a  com- 
plaint in  an  action  by  a  father  for 
damages  sustained  by  him  through 
the  loss  of  the  services  of  his  infant 
child,  who  was  injured  through  the 
ne^^ence  of  the  city,  was  held  to  be 
sufficient  notice,  when  served  within 
the  prescribed  period,  for  the  pur- 
poses of  a  subsequent  action  1^  the 
child  to  recover  his  damages.  But  in 
McKeague  v.  Green  Bay,  106  Wis. 
577,  the  preceding  case  was  over- 
ruled and  it  was  held  that  where  sepa- 
rate and  distinct  claims  may  arise  out 
of  the  same  accident,  the  notice  of  the 
accident  must  show  that  it  is  given  on 
behalf  of  the  plaintiff  in  the  particular 
action.  Hence,  a  notice  which  stated 
that  the  wife  would  claim  satisfaction 
for  her  injuries  was  held  not  to  be 
available  to  the  husband  to  support 
an  action  by  him  for  his  damages 
through  the  injuries  to  his  wife. 

^  Morgan  t^.  Des  Moines,  60  Fed. 
Hep.  208;  Madden  v.  Springfield,  131 
Mass.  441;  Davidson  v,  Muskegon, 
111  Mich.  454;  Winter  p.  Niagara 
Falls,  190  N.  Y.  198,  rev'g  119  N.  Y. 
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the  question  whether  physical  or  menUd  incapacity  arising  from  the 
accident^  is  suflSdent  to  excuse  the  giving  of  the  statutory  notice 
within  the  prescribed  time,  the  decisions  are  not  in  harmony.  In 
some  cases  it  is  held  that  physical  inability  to  give  the  notice  con- 
tinuing during  the  prescribed  period,  is  not  a  suflScient  excuse.^ 
But  in  other  jurisdictions,  physical  inability  to  give  the  notice,  when 
such  disability  results  from  the  accident,  is  suflScient  to  excuse  a 
failure  to  comply  with  the  requirements  of  the  statute  as  to  the  time 
of  service,  if  the  notice  be  given  immediately  upon  the  termination  of 
the  disability  or  within  a  reasonable  time  thereafter.'  And  in  some 
cases,  express  provision  is  made  by  statute,  excusing  failure  to  com- 
ply with  the  statute  by  reason  of  the  physical  disability  of  the 
person  injured.' 

The  promsions  of  the  statute  prescribing  the  terms  and  contents  of 
the  notice,  such  as  the  time  and  place  of  the  accident,  the  nature  of 
the  injury,  the  defect  in  the  street  or  highway,  or  the  cause  of  the 
injury,  must  be  svbstantiaUy  complied  with;  otherwise,  the  condition 
precedent  to  the  right  to  maintain  the  action  has  not  been  performed, 
and  the  action  will  not  lie.  It  is  impossible  in  the  present  treatise 
to  critically  examine  the  numerous  decisions  of  the  courts  on  these 

App.  Div.  586.    An  infant  may  eign  disability.    Walden  v.  Jamestown,  178 
ana  verify  the  statutory  notice.   Dono-   N.  Y.  213, 217:  Forsyth  v.  Oswego,  191 
van  V,  Oswego,  42  N.  Y.  App.  Div.    N.  Y.  441,  rev*g  114  N.  Y.  App.  Div. 
539.    The  father,  as  natural  guuxiian  616;  Bom  v.  Spokane,  27  Wash.  719. 
of  his  infant  child,  may  give  notice  of        *  Canterbury  v,  Boston,  141  Mass. 
injury  to  his  child  and  claim  therefor.  215;   May  o.  Boston,  150  Mass.  517 
Taylor  v.   Wobum,    130   Mass.   494,   Carberry  v.   Sharon,    166   Mass.   32 
497;    Reed  v.  Madison,  83  Wis.  171,   Saimders  v.  Boston,   167  Mass.  595 
179.     Notice  may  be  given  by  the  Barclay   v.   Boston,    173   Mass.    310 
l^ally  appointed  guardian  of  an  in-  Stoliker  v.  Boston,  204  Mass.  522. 
fant.     Stoliker  v.  poston,  204  Mass.        When  the  statute  expressly  recog- 
522.  nizes  physical  inability  as  sufficient  to 

*  Schmidt  v.  Fremont,  70  Neb.  577;  excuse  a  compliance  with  its  require- 
McCoUiun  V.  South  Omaha,  84  Neb.  ments,  the  inaction  of  the  tather,  or 
413  (unconscious  from  accident  for  other  nearest  relative  of  the  person  in- 
twenty  days);  Ellis  v.  Kearney,  80  jured,  before  his  legal  appointment  as 
Neb.  51.  Failure  to  give  notice  of  ^ardian  does  not  affect  or  impair  the 
the  occurrence  of  the  accident  was  right  of  the  injured  person  to  recover, 
held  not  to  be  excused  by  the  fact  that  Stoliker  v.  Boston,  204  Mass.  522.  As 
the  injured  person  had  no  suspicion  or  to  the  nature  and  extent  of  the  disahilUy, 
knowledge  of  his  injury  until  after  the  which  is  required  to  excuse  failure  to 
time  for  giving  notice  had  expired,  give  notice  under  an  express  statutory 
Crocker  ».  Hartford,  66  Conn.  387.         provision  therefor,  see  May  v.  Boston, 

•  Webster  v.  Beaver  Dam,  84  Fed.  150  Mass.  517;  Saimders  v.  Boston, 
Rep.  280;  Walden  ».  Jamestown,  178  167  Mass.  696;  Barclay  v,  Boston.  173 
N.  Y.  213,  217;  Forsyth  v,  Oswego,  Mass.  310.  When  there  is  evidence 
191  N.  Y.  441,  rev'g.ll4  N.  Y.  App.  tending  to  establish  disability,  the 
Div.  616.  ^  (question    whether    the    plaintiff    was 

It  is  for  the  jury  to  decide  whether  incapacitated  from  giving  the  notice 
the  notice  was  given  within  a  reason-  should  be  left  to  the  jury.  Saunders 
able  time  after  the  termination  of  the  v.  Boston,  167  Mass.  596. 
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subjects,  and  the  practising  lawyer  is  referred  to  the  cases  cited  in 

the  notes  which  will  illustrate  the  rules  laid  down  by  the  courts  on 

these  points.* 

^  Sufficiency  of  notice:  See  generally        Whether    the    notioe    sufficiently 
— ^'-  V,  Augusta,  118  Ga.  590,  600;  deBcribes  the  place  of  the  accident  is 


Smith  V,  Elberton,  5  Ga.  App.  286;  ordinarily  a  question  for  the  court; 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  whether  the  damages  or  injuries  were 

Chicago,  242  111.   178,  aff'g  144  111.  received    at   the   place   described    is 

App.  293;    Owen   v.   Ft.   Dodge,   98  ordinarily  a   question   for   the   jury. 

Iowa,  281;   Harrison  v.  Albia  (Iowa),  Robin  v,  Bartlett,  64  N.  H.  426.    It 

122  N.  W.  Rep.  816;   Schnee  v,  Du-  has    been    held    that    the    question 

buque,   122  lowa^  459;  Boughner  9.  whether  the  notice  stated  the  "exact 

Bay  City,  156  Mich.  193;   EEawley  v.  place"  where  the  injury  was  sustained* 

Saranac,  157  Mich.  70;    Knudsen  p.  should  on  the  facts  of  the  case  be  re- 

Muskegon,  158  Mich.  185;    Lyons  v,  garded  as  a  question  of  fact,  to  be 

St.  Joseph,  112  Mo.  App.  681;  Carson  determined  by  the  trial  court.    Home 

V.  Hastmgs,  81  Neb.  681;    Sheehy  v.  v.  Rochester,  62  N.  H.  347;   Carr  p. 

New  York  City,  160  N.  Y.  139,  rev'g  Ashland,  62  N.  H.  665,  669:  Currier 

29  N.  Y.  App.  Kv.  263;  Purdy  ».  New  v.  Concord,  68  N.  H.  294.    Where  the 

York  City,  193  N.  Y.  521;   Scheer  v.  original  notice  did  not  full^  state  the 

Perry,  119  N.  Y.  App.  Div.  606;  Ellis  place  and  cause  of  the  plaintiff's  injury, 

p.  Seattle,  47  Wash.  578.  the  court  held  that .  a  supplemental 

Place  of  accident:   Biesiegel  v.  Sey-  stAtement  served  in  reply  to  a  request 

mour,  58  Conn.  43;  Wood  p.  Stafford  of   the   city    for   further   particulars 

Springs,  74  Conn.  437;   Judd  v.  New  either  cured  the  omission  or  justified 

Britain,    81    Conn.    300;     Pueblo    v.  the  jury  in  finding  that  in  giving  the 

Babbitt,  47  Colo.  596;  108  Pac.  Rep.  notice  there  was  no  intention  to  mis- 

175;   Denver  p.  Barron,  6  Colo.  App.  lead  and  that  in  fact  the  defendant 

72;    Lucas  v.  Pontiac,   142  III.  App.  city    was    not    misled.      Winship    v. 

470;   Wikel  v.  Decatur,  146  111.  App.  Boston,    201    Mass.    273,    275.    The 

51;  Rusch  o.  Dubuque,  116  Iowa,  402;  description  of  the  place  of  the  accident 

Buchmeier  p.  Davenport^  138   Iowa,  in  the  notice  cannot  be  aided  by  oral 

623;    Sollenbarger   v,    Lmeville.    141  proof  that  the  municipal  authorities 

Iowa,  203;  Hamson  v,  Albia    (Iowa),  were  verbally  advised  of  the  precise 

122  N.  W.  Rep.   816;   Cook  v.  To-  place    of    accident.      Sollenbarger    v. 

peka.  75  Kan.  534;  Larkin  v.  Boston,  Lineville,    141    Iowa,    203;    Shea    v. 

128  Mass.  521;   Lowe  v.  Clinton,  133  Howell,  132  Mass.  187;    Maloney  r. 

Mass.  526;  Lyman  v,  Hampshire,  138  Cook,  21  R.  I.  471.    See  also  Trost  t>. 

Mass.  74;    Barribeau  v,  Detroit,  147  Casselton,  8  N.  Dak.  534;   Underhill 

Mich.  119;    Williams  v.  Lanang.  152  o.  Washington,  46  Vt.  767,  771;  Sowle 

Mich.  169;  Harder  v.  Minneapolis,  40  v.  Tomah.  81  Wis.  349,  353.    But  oom- 

Minn.  446;  Lincoln  v,  O'Brien,  56  Neb.  pare  Cook  v.  Topeka,  75  Kan.  534. 
761;  Carr  &.  Ashland,  62  N.  H.  665;        Sufficiency  of  notice.    Time  of  ac- 

Home  V.  Rochester,  62  N.  H.  347;  cideni:  Shaw  v.  Waterbury,  46  Conn. 

Davis   V,    Rumney,    67   N.    H.   591;  263;  Lilly ».  Woodstock,  59  Conn.  219, 

Beyer  v.  North  Tonawanda,  183  N.  Y.  224;  Gardner  v.  New  London,  63  Conn. 

338;    Purdy  v.  New  York  City.  193  267;  Ouimette  v.  Chicago,  242  111.  501 ; 

N.  if.  521;  Lee  t;.  Greenwich,  48  N.  Y.  Lucas  v.  Pontiac,  142  lU.  App.  470; 

App.  Div.  391;  McDowell  v.  Auburn,  Marcotte  p.   Lewiston,  94  Me.  233; 

126  N.  Y.  App.  Div.  173,  aff'd  197  Canter  v,  St.  Joseph,  126  Mo.  App. 

N.  Y.  529;    Werner  v.  Rochester,  77  629;    Werner  t^.   Rochester,  77  Hun 

Hun  (N.  Y.),  33,  aff'd  149  N.  Y.  563;  (N.  Y.),  33,  aff'd  149  N.  Y.  563;  Bstch- 

Maloney  v.  Cook,  21  R.  I.  471;  Hoi-  elder  v.  White,  28  R.  I.  466;   Bell  v. 

comb  V,  Danby,  51  Vt.  428;  White  ».  Spokane,    30    Wash.    508;     King   v. 

Stowe,  54  Vt.  510;    Connor  ».  Salt  Spokane,  52  Wash.  601. 
Lake  City,   28  Utah,   248;  Piper  v.        Sufficiency    of    notice.     Nature    o/ 

Spokane,  '22  Wash.  147;  Hammock  v.  injury:  Tuttle  v,  Winchester,  50  Conn. 

Taooma,  40  Wash.  539;    Mulligan  v.  496,    500;   Brown   v.   Southbury,   53 

Seattle,  42  Wash.  264;  Ellis  v.  Seattle,  Conn.  212;    Bieaegel  v.  Seymour,  58 

47  Wash.  578;   Horton  v.  Seattle,  53  Conn.  43;  Lilly 9.  Woodstock,  59 Conn. 

Wash.  316.  219,  223;   Manning  v,  Woodstock,  50 
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Conn.  224;  Dean  v.  Sharon,  72  Conn. 
667;  Wood  v.  Stafford  Springs,  74 
Conn.  437,  441;  Denver  v.  Barron,  6 
Colo.  App.  72;  Fairfield  v,  SechreBt, 
136  111.  A]^.  8:  Low  v.  Windham,  75 
Me.  113;  Wadleii^  v,  Mt.  Vernon,  75 
Me.  79;  Lord  v.  Saco,  87  Me.  231; 
Goodwin  v.  Gardiner,  84  Me.  278; 
Joy  V,  York,  99  Me.  237;  Spear  v. 
Westbrook,  104  Me.  496;  Itidgeway 
V.  Escanaba,  154  Mich.  68;  Haney  v. 
Pinckney.  155  Mich.  656;  Jacobs  p. 
St.  Joseph,  127  Mo.  App.  669:  Bends 
0.  Omaha,  81  Neb.  352;  Robin  v. 
BarUett,  64  N.  H.  426;  Noble  v. 
Portsmouth,  67  N.  H.  183;  Bom  v. 
Spokane,  27  Wash.  719;  Durham  v, 
Spokane,  27  Wash.  615;  Horton  v. 
Seattle,  53  Wash.  316. 

Name  of  physician:  Graham  v. 
Rockford,  238  lU.  214,  aff'g  142  III. 
App.  306. 

Whether  the  injtary  received  is 
sufficiently  described  is  ordinarily  a 
question  to  be  determined  at  the  trial 
as  a  fact.  Robin  v.  Bartlett,  64  N.  H. 
426. 

Notice — Defect  in  Street;  Cause  of 
injury:  Shaw  v.  Waterbury,  46  Conn. 
263;  Manning  t^.  Woodstock,  59  Conn. 
224;  Lilly  o.  Woodstock,  59  Conn. 
219,  223;  Dean  v.  Sharon,  72  Conn. 
667;  Breen  t^.  Cornwall,  73  Conn.  309; 
Wood  V.  Stafford  Springs,  74  Conn. 
437;  Denver  v.  Bacon,  44  Colo.  166; 
Denver  v.  Barron,  6  Colo.  App.  72; 
Denver  v.  Bradbury,  19  Colo.  App. 
441;  Stoors  v.  Denver,  19  Colo.  App. 
159;  Neeley  v.  Mapleton,  139  Iowa, 
582;  Giles  v,  Shenandoah,  111  Iowa, 
83;  Noonan  v.  Lawrence,  130  Mass. 
161:  Miles  v.  Lynn,  130  Mass.  398; 
Spellman  v.  Chicopee.  131  Mass.  443; 
Madden  v.  Springfield,  131  Mass.  441; 
Kandelin  v.  Ely,  110  Minn.  55;  124 
N.  W.  Rep.  449;  Mears  ».  Spokane,  22 
Wash.  323;  Fdldin v.  Seattle,  50  Wash. 
561;  Ease  v,  Seattle,  51  Waah.  174; 
Horton  v.  Seattle,  53  Wash.  316;  Van 
Frachen  v.  Fort  Howard,  88  Wis.  570. 
Whether  a  misdescription  of  the 
defect  in  the  highway  which  caused 
the  injuiy  was  intended  to  and  did 
mislead  the  city  officers  so  as  to  defeat 

Elaintiff's  cause  of  action  was  held  to 
e  a  question  for  the  jury.    Bemdt  v. 
Cudahy,  141  Wis.  457. 

In  Massachusetts f  it  is  provided  that 


any  inaccuracy  or  insufficiency  of  the 
statement  of  the  injuries  and  the  cause 
thereof  wiU  not  render  the  notice 
invahd  "  provided  it  is  shown  that  there 
was  no  intention  to  mislead  and  that 
the  party  entitled  to  notice  was  not 
in  fact  misled  thereby."  See  Canter- 
bury V.  Boston,  141  Mass.  215;  Car- 
berry  V,  Sharon,  166  Mass,  32.  The 
court  may  submit  to  the  jury  the 
question  whether  the  dty  was  misled 
by  the  inaccuracies  of  the  statement. 
Norwood  t^.  Somerville,  159  Mass.  105. 
Where  the  statements  in  Uie  notice  are 
inaccurate,  the  question  whether  the 
notice  was  or  was  not  prepared  for  the 
purpose  of  misleading  and  whether 
the  dty  authorities  were  or  were  not 
misled,  are  questions  for  the  jury. 
Pueblo  V.  Babbitt,  47  Colo.  596;  108 
Pac.  Rep.  175.  A  recovery  cannot 
be  had  by  reason  of  a  defect  other  than 
that  specified  in  the  notice.  Olcott  t;. 
St.  Paul,  91  Minn.  207.  See  also 
Diamond  Rubber  Co.  v,  Harryman, 
41  Colo.  415.  Although  the  statute 
requires  the  claimant  to  specify  the 
compensation  demanded,  the  claimant 
is  not  conduded  by  the  amount  stated. 
He  may  recover  his  actual  deuoiages. 
Wyandotte  v.  White,  13  Kan.  191; 
Reed  v.  New  York  City,  97  N.  Y.  620; 
Terryll  v.  Faribault,  84  Minn.  341. 
See  also  Mmick  v.  Troy.  83  N.  Y.  514. 
Signature  held  not  to  be  essential  to 
the  validity  of  the  notice.  Neeley  v. 
Mapleton,  139  Iowa,  582.  The  suf- 
fidency  of  the  notice  held  to  be  a 
Question  of  law  to  be  determined  by 
the  court.  Denver  v,  Barron,  6  Colo. 
App.  72,  77.  A  notice  mailed  within 
the  prescribed  period  but  not  received 
by  the  local  authorities  until  after 
that  period  had  elapsed  was  held  imder 
the  statute  to  be  msuffident.  Chase 
V.  Surry,  88  Me.  468. 

Where  the  st.atute  required  that 
notice  should  be  served  on  "one  of  the 
munidpal  officers"  the  court  held  that 
the  mayor  and  aldermen  were  the 
officers  of  a  city;  that  the  dty  clerk 
was  not  an  officer,  and  that  service  on 
the  city  derk  was  insufficient.  Hunt- 
ington V,  Calais,  105  Me.  144.  But  pee 
to  the  contrary,  Durham  v,  Spokane, 
27  Wash.  615,  where  it  was  held  that 
the  service  on  the  dty  clerk  was  suf- 
fident   imder   the   statute    there   in 
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presented  to  the  municipality  for  audit  and  adjustment  may,  under 
the  decisions,  be  imposed  not  only  in  the  case  of  claims  for  torts  but 
also  in  the  case  of  claims  founied  upon  corUrad,^  and  it  has  been 
held  in  Wisconsin  that  charter  provisions  to  the  eflPect  that  the 
council  shall  have  power  to  audit,  adjust  and  allow  all  claims  and 
demands  of  every  nature  against  the  dty;  that  no  action  shall  be 
maintained  by  any  person  against  the  city  upon  any  claim  or  de- 
mand unless  such  person  shall  have  first  presented  such  claim  or 
demand  to  the  coimdl  for  audit  and  adjustment;  and  that  the  de- 
termination of  the  council,  disallowing  in  whole  or  in  part  any  such 
claim  or  demand,  shall  be  final  and  conclusive  and  a  perpetual  bar 
to  an  action  in  any  court  founded  upon  such  claim  or  demand,  un- 
less an  appeal  shall  be  taken  within  a  prescribed  time  from  the 
decision  and  determination  of  the  council,  or  unless  the  council 
shall  consent  and  agree  to  the  commencement  of  an  action  by  the 
claimant  against  the  dty  or  refuse  to  act  upon  such  claim  or  demand, 
is  valid  legislation,  and  that  an  action  cannot  be  begun  against  the 
city  or  the  claim  enforced  in  any  manner  except  that  prescribed  by 
the  statute.* 


question.  Statute  requiring  notice  of 
claim  for  personal  injury  to  be  pre- 
sented to  mayor  and  common  coimcil 
for  audit  and  allowance  held  to  be 
sufficiently  complied  with  when  notice 
of  claim  was  presented  to  and  filed 
with  the  city  auditor  within  the  speci- 
fied time.  Grand  Forks  v,  Allman, 
153  Fed.  Rep.  532.  See  to  the  same 
effect,  Fyke  v.  Jamestown,  15  N.  Dak. 
157.  Siteciency  of  service  on  head  of 
law  diriment  of  city  or  chief  assist- 
ant. See  Beatty  v,  Detroit,  137  Mich. 
319,  325;  Abbott  o.  Detroit,  150  Mich. 
245;  McAuliff  v.  Detroit,  150  Mich. 
346.  Notice  gioen  by  an  agent  is  suf- 
ficient although  not  expressly  author- 
ized by  statute.  Ayer  v.  Somers- 
worth,  66  N.  H.  476. 

1  Reining  v.  Buffalo,  102  N.  Y.  308; 
Philomath  v.  Ingle,  41  Oreg.  289. 

«  Watson  V.  Appleton,  62  Wis.  267; 
Koch  t;.  Ashland,  83  Wis.  361,  362 
(personal  injuries  from  defective  side- 
walk); Drinkwine  v.  Eau  Claire,  83 
Wis.  428;  Von  Frachen  v.  Fort  How- 
ard, 88  Wis.  570  (personal  injuries 
caused  by  defective  sidewalk) ;  McCue 
V.  Waupun,  96  Wis.  625  (injuries  to 
city  employee  through  defective  appli- 
ances); Mason  v.  Ashland,  98  Wis. 
540  (salary  of  police  officer);  Telford 
V.  Ashland,  100  Wis.  238  (illegal  grad- 


ing of  street  in  front  of  abutter's  lot); 
Seegar  v.  Ashland,  101  Wis.  515 
(damages  by  mob);  Morgan  v,  Rhine- 
lander,  105  Wis.  138  (personal  injuries 
through  defective  sidewalk);  Oshkosh 
Waterworks  Co.  v.  Oshkosh.  106  Wis. 
83  (action  for  rental  of  fire  hydrants) ; 
O'Donnell  p.  New  London,  113  Wis. 
292  (negligently  flooding;  lands  by 
damming  stream);  Momson  v.  Eau 
Claire,  115  Wis.  538  (personal  injuries 
from  defective  sidewalk);  Appleton 
Waterworks  Co.  o.  Appleton,  136 
Wis.  395,  401  (claim  for  water  supply). 
It  was  at  first  held  that  an  action 
might  be  brought  notwithstandin;;  the 
statute  referred  to  in  the  text,  if  no 
claim  were  presented  to  the  council, 
and  that  the  bar  of  the  charter  pro- 
vision only  applied  when  the  claim 
had  been  presented  to  the  council. 
Sheel  V,  Appleton,  49  Wis.  125.  But 
this  decision,  so  far  as  it  permitted 
the  court  to  take  jurisdiction  when  no 
clsum  was  presented,  was  expressly 
overruled  in  Telford  v.  Ashland,  100 
Wis.  238,  which  holds  that  the  court 
can  only  acquire  jurisdiction  over  the 
claim  by  an  api>eid  in  the  manner  pro- 
vided by  the  statute,  and  that  a  deter- 
mination bv  the  court  of  the  claim  is 
barred  if  there  is  a  failure  to  appeal 
within  the  prescribed  time. 
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And  these  views  have  been  affirmed  by  the  Supreme  Court  of 
the  United  States.  In  an  action  to  recover  water  rents  imder  a 
contract  made  prior  to  the  adoption  of  charter  provisions  to  the 
above  eflFect,  but  upon  a  claim  which  accrued  after  these  charter 
provisions  were  adopted^  the  Supreme  Court  of  the  United  States 
held  that  the  provisions  of  the  charter  were  only  reasonable  regu- 
lations for  the  protection  of  the  city  against  unnecessary  litigation, 
that  they  aflFected  the  remedy  and  not  the  substantial  cause  of 
action,  and  that  they  did  not  impair  the  obligation  of  any  con- 
tract by  depriving  the  creditor  of  his  remedy,  although  the  time 
allowed  for  appeal  was  only  twenty  days  and  the  claimant  was 
required  to  give  bond  to  secure  the  costs  as  a  condition  of  being 
permitted  to  take  and  prosecute  the  appeal.^ 

§  1615  (938).  Implied  Assumpsit.  —  Municipal  corporations  are 
liable  to  actions  of  implied  assumpsit.  The  principles  governing 
such  liability  have  already  been  referred  to.^  Some  additional 
illustrations  of  the  subject  may  be  here  appropriately  noticed. 
Thus,  if  the  officers  or  agents  of  a  municipal  corporation,  acting 
under  ordinances  which  are  void,  make  sales  and  dc^s  of  corporate 
property,  which  pass  no  right  to  the  purchaser,  and  can  never 
ripen  into  a  title,  and  receive  the  purchase-money,  and  place  the 
same  in  the  treasury  of  the  corporation,  which  appropriates  the 
Tmyruey  to  its  own  iise,  by  virtue  of  ordinances  or  resolutions  legally 
adopted,  the  purchaser  may  recover  back  the  purchase-money,  and, 
the  sale  being  void,  he  need  not  make  or  tender  a  reconveyance 
before  bringing  his  action.'    So  a  bona  fide  purchaser  from  a  city 

'  Oshkoah  Waterworks  Co.  v.  Osh-  in  an  interesting  series  of  cases  known 

kosh,  187  U.  S.  437.  aff'g  109  Wis.  208.  as  the  "aty  Slip  Cases."    ArUe,  §  994; 

«  Ante,  §§  793-799,  1610;  Clark  v.  McCracken  v.  San  Francisco,  16  Cal. 

Saline  County,  9  Neb.  516,  approving  591;  Grogan  v.  San  Francisco,  18  Cal. 

text;  Norway  Dist.  Tp.  v.  Clear  Lake  590;    Pimental  v.  San  Francisco,  21 

Diet.  Tp.,   11  Iowa,  606,   and  cases  Cal.    351^    where   Mr.    Chief   Justice 

cited;   Lenungton  o.  Blodgett,  37  Vt.  Field  reviews  the  previous  cases,  and 

215;  Sangamon  County  v.  Springfield,  sums  up  the  propositions  they  estab- 

63  111.  66;   Hathaway  v,  Cincinnatus,  lish.    The  "City  Slip  Cases"  and  the 

62  N.  Y.  434;  Parsons  r.  Monmouth,  author's  reference  to  them  are  com- 

70  Me.  262,  M)proving  text  and  notes;  mented   on   and   approved  by   Prof. 

Nashville  v,  Toney,  10  Lea,  643;  Bill-  Pomeroy  in  his  Leffislative  and  Judicial 

ings  V.  Monmouth,  72  Me.  174;   Bel-  Work  of  Justice  Fidd,  pp.  30-32.    See 

fast  Nat.  Bank  V.Stockton,  72  Me.  622;  to  the  same  effect.  Rice  v.  Ashland 

Bodewig  v.  Port  Huron,  141  Mich.  664;  County,    114    Wis.    130.     See    also 

Central  Bitulithic   Pav.   Co.   v.   Mt.  Satterlee  v.  San  Francisco,  23  Cal.  214; 

Clemens,    143   Mich.   269;    Wood  v,  Herzo  v.  San  Francisco,  33  Cal.  134. 

Kansas  City,   162  Mo.  303;    Valley  In  this  last  case  the  principle  stated 

Falls  Co.  ».  Taft,  27  R.  I.  136.  above  was  reaffirmed,  but  it  was  held 

»  The  principle  stated  in  the  text  that   the   city   would   not   be   liable 

was  settled  after  great  consideration,  simpler  by  reason  of  the  receipt  and 

by  the  Supreme  Court  of  California,  retention  of  the  money  by  its  officers 
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corporation  of  its  bonds  which  are  apparently  valid  but  which  are 
wholly  void  may,  it  has  been  held,  recover  back  from  the  dty  the 
money  paid,  as  upon  a  failure  of  consideration;  and  in  such  case, 
the  bonds  being  void^  it  was  also  held  not  to  be  necessary  for  the 
plaintiff  to  offer  to  return  them  before  bringing  suit,  it  being  suffi- 
cient to  produce  them  at  the  trial  to  be  surrendered.^  Where  two 
municipal  corporations  are  jointly  and  equally  bound  to  keep  a 


or  the  treasurer;  that  an  appropria- 
tion by  the  city  is  necessary,  which 
could  only  be  by  a  valid  ordinance; 
and  hence  where  the  appropriation 
was  by  virtue  of  an  ordinance  which 
was  void,  because  not  passed  as 
required  by  the  charter,  the  city  is 
not  liable,  even  if  the  money  has  been 
applied  in  payment  of  its  debts.  This 
last  decision  was  participated  in  by 
part  of  the  court  only,  and  it  is  not 
clear  to  our  mind  that  it  does  not  lay 
down  too  strict  a  rule  as  to  the  neces- 
sity of  a  valid  ordinance  to  constitute 
such  an  appropriation  or  cotwernon  of 
the  monev  as  will  make  the  citv  liable 
to  refund.  See  Dill  v.  Wareham,  7 
Met.  (Mass.)  438;  anU,  §  793. 

As  to  liability  of  counties  on  implied 
contract.  Alton  t;.  Madison  County 
(pauper),  21  111.  115;  Wolcott  w. 
Lawrence  Ck>unty  (den3ring  such  lia- 
bihty  under  statute  of  Missouri),  26 
Mo.  272 :  Aldrich  t;.  Londonderry  (pau- 
per), 6  Vt.  441;  17  Vt.  79,  447;  Le- 
nigh  Ck>unty  v,  Kleckner  (erecting 
county  bridge),  5  Watts  &  S.  (Pa.)  181 ; 
post,  K  1638,  1640;  Sangamon  Ck>unty 
t;.  Spnngfield,  63  111.  66;  Clark  v. 
Saline  County,  9  Neb.  516;  s.  c.  21 
Neb.  L.  J.  378.  Instance  of  implied 
assumpsit  on  the  part  of  a  county,  for 
the  use  of  a  room  belon^ng  to  the 
plaintiff,  by  the  countv  treasurer,  for 
nis  office,  with  the  knowledge  and 
consent  of  the  county  commissioners. 
Butler  V.  Neosho  County,  15  Kan.  178. 
Distinguished  from  Neosho  County  v, 
Stoddard  (furnishing  court-house),  13 
Kan.  207,  where  there  was  no  consent 
of  the  commissioners.  Where  an  order 
of  record  is  made  authorizing  a  person 
named  to  purchase  property  for  public 
use  at  a  s^cified  price,  such  person  is 
not  authorized  to  purchase  at  a  higher 
price  than  that  named,  and  cannot 
recover  for  any  excess  expended  by 
him.  Jackson  Countv  v.  Applewhite, 
62Ind.  464;  Moon  t^.  Howard  County, 
97  Ind.  176. 

1  Paul  V.  Kenosha,  22  Wis.  266; 


ante,  {  792,  note.  The  case  of  Wood 
V,  Louisiana,  5  Dillon  C.  C.  R.  122, 
afBrmed  102  U.  S.  294,  holds  a  city 
liable  under  the  special  circumstances 
for  the  consideration  received  for  bonds 
issued  tdtra  vires,  upon  reasoning  that 
in  like  cases  must  everywhere  secure 
professional  approval.  The  Supreme 
Court  in  substance  said:  Where  a  city 
has  authority  to  barrow  money  and  puts 
into  the  hands  of  a  broker  bonds  wnich 
are  invidid  by  virtue  of  misrepresen- 
tations upon  their  face,  but  which  are 
apparently  valid,  and  they  are  sold,  and 
the  proceeds  are  received  by  the  city, 
the  transaction  is  a  borrowing  of 
money  by  the  city  notwithstanding 
the  purchaser  was  ignorant  of  the  fact 
that  he  was  dealing  with  the  city* 
and  he  ma^  difirogand  the  bonds,  ana 
maintain  his  action  for  the  money  paid. 
See  also  Gause  v,  Clarksville,  5 
Dillon  C.  C.  R.  165.  Under  circum- 
stances it  has  been  held  that  a  city 
was  not  liable  to  pay  money  received 
and  used  for  its  benefit  on  securities 
issued  without  authority.  Kelley  v. 
Lindsey,  7  Gray  (Mass.),  287;  Aga- 
wam  National  Bank  v.  South  Hadley. 
128  Mass.  503;  Raihoad  National 
Bank  v,  Lowell,  109  Mass.  214.  See 
also  chapter  iv.  on  Constitutional 
Limitations  on  the  power  to  incur 
Debt,  §S  190-215,  where  the  effect  of 
constituUonal  and  statutory  limiiationa 
upon  the  amount  of  indebtedness  of  pub- 
lic and  municipal  corporations,  as 
respects  their  liability  on  implied  as 
well  as  express  contracts,  is  considered. 
The  cases  on  the  subject  of  the  implied 
liability  of  municipal  corporations  in 
respect  of  the  consideration  of  bonds 
issued  without  lawful  authority,  run 
on  nice  lines  of  distinction,  and  exact 
a  critical  reference  in  each  instance  to 
the  provisions  of  the  Constitution  and 
enabling  statutes,  and  to  the  circum- 
stances imder  wmch  and  purposes  for 
which  the  bonds  were  issued,  and  the 
uses  to  which  the  money  received 
therefor  was  apphed.    See  ante,  §  209. 
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bridge  in  repair,  and  there  is  a  recovery  for  a  neglect  of  this  duty 
by  a  traveller  against  one  of  the  corporations,  it  may  recover  con- 
tribution from  the  other.* 

§  1616  (939).  Aotdons  to  reeorar  baek  lUeffal  TaxM.  — An  im- 
portant class  of  actions,  in  form  ex  contractu,  remains  to  be  noticed. 
We  refer  to  actions  against  municipal  corporations  to  recover  back 
money  paid  to  them  for  ta^xes.  They  are  usually  brought  in  assumpsit 
for  money  had  and  received,*  and  are  equitable  in  their  nature;  and 
hence  they  will  not  lie,  in  the  absence  of  statutory  provision,' 
except  for  money  actually  paid  to  the  corporation,  and  which  it  is 
against  equity  and  good  conscience  that  it  should  retain.  If,  there- 
fore, a  tax  has  been  levied  upon  the  plaintiflP's  property,  and  if  that 
property  is  subject  to  the  tax,  the  amount  is  justly  and  equitably 
due,  and  cannot,  for  any  mere  irregidarities  in  the  detail  or  mode 
of  proceeding,  be  recov^ed  back.* 

§1617(940).  Same  Subject;  Element!  of  LiabUity.  —  Actions 
against  a  municipal  corporation  to  recover  back  money  upon  the 
ground  of  the  illegality  of  the  tax  or  assessment  are,  upon  principle 
and  the  weight  of  authority,  maintainable  when,  and  in  general 
only  when  (if  there  be  no  statute  enlarging  the  liability)  the  follow- 
ing requisites  co-exist:  1.  The  authority  to  levy  the  tax,  or  to 
levy  it  upon  the  property  in  question,  must  be  wholly  wanting^  or 
the  tax  itself  wholly  imauthorized,  in  which  cases  the  assessment 
is  not  simply  irregular,  but  absolutely  void.  2.  The  money  sued 
for  must  have  been  actually  received  by  the  defendant  corporation, 
and  received  by  it  for  its  own  use,  and  not  as  an  agent  or  instru- 

^  Armstrong    County    v.    Clarion  feesor  James  Barr  Ames  of  Harvard 

County,  66  Pa.  218.  in  his  learned  and  instructive  Essay. 

The  history  of  Assumpsit  as  a  form  The  History  of  Assumpsit,   Harvard 

of  action  at  coomion  law  and  also  of  Law  Review,  Vol.  ii.  (1888),  reprinted 

IndehUaius    Assumpsit,    showing    the  with  additions  in  Vol.   iii.  of  Sdect 

gradual  development  and     extenaon  Essays  in  Anglo-American  Legal  His- 

of    this     latter     action     under     the  tory    (Little,    Brown,  and   Compan}', 

influence  of  Lord  Mansfield  and  other  1909).     See   also   Professor  Keener's 

judges,  so  that  it  could  be  made  to  recent  admirable  work  on  Quasi  Con- 

give  effect  at  law  to  the   equitable  tracts, 

and  just  principle  that  a  defendant       '  Guaranty  Trust  Co.  v.  New  York, 

cannot  be  allowed  to  retain  money  108  N.  Y.  App.  Div.  192;  Carton  v, 

which  he  is  "obliged  by  the  ties  of  t^ntaCoimty,  lOWyo.  416;  iBtnalns. 

natural  justice  and  equity  to  refund,"  Co.  v.  New  York,  153  N.  Y.  331,  339. 
and  can  be  obliged  in  this  form  of       '  Hawkeve  Loan  &  Brokerage  Co.  o. 

action  in  |)roper  cases    "to  pay  for  Marion,  110  Iowa,  468. 
unjust    enrichment   enjoyed   at    the        *  See  infra,  §§  1617, 1618,  and  cases 

expense  of  another  although  no  money  cited, 
has  been  received,"  is  given  by  Pro- 
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ment  to  assess  and  collect  money  for  the  benefit  of  the  State, 
or  other  public  corporation  or  person.  3.  The  payment  by  the 
plaintiflF  must  have  been  made  upon  compulsion,  as,  for  example,  to 
prevent  the  immediate  seizure  of  his  goods  or  the  arrest  of  the 
person,  and  not  voluntarily.  Unless  these  conditions  concur,  pay- 
ing under  protest  will  not,  without  statutory  aid,  give  a  right  of 
recovery.  The  same  principles  are  applicable  to  actions  for  the 
recovery  back  of  money  paid  for  iUegcd  license  taxes  or  fines  imposed 
by  a  municipal  court.*  We  proceed  to  illustrate  these  principles 
and  their  application. 

§  1618  (941).  Same  Subject.  —  Accordingly,  an  action  lies 
against  a  municipal  corporation  to  recover  the  amount  of  taxes 
compulsorUy  collected  by  it  upon  an  illegal  or  void  assessment  in 
respect  of  property  not  liable  to  taxaHon?  So  an  illegal  or  void  tax 
for  a  local  improvement  exacted  by  the  dty  imder  color  of  process 
and  paid  to  the  city's  officers  under  protest  may  be  recovered  with 
interest.'    The  tax  or  assessment  must  be  illegal  or  void,  and  not 

'  Lincoln   v,    Worcester,    8   Cush.  tality  for  others.    Dewey  v.  Niagara 

(Mass.)  55.    The  opinion  in  this  case  County,  62  N.  Y.  294.    In  Howdl  v. 

is  by  Shaw,  C.  J.,  where  the  general  Buffalo,  15  N.  Y.  512,  and  Bennett  v. 

subject  is  fully  and  ably  examined,  Buffalo,  17  N.  Y.  383,  actions  of  tart 

and  the  prior  cases  in  Massachusetts  were  maintained  for  the  trespass  of 

reviewed,  commented  on,  and  distin-  the  city  officers  of  ^e  corporation  in 

guished.    If  it  cannot  be  inferred  that  seizing  bank-bills  to  pay  void  aesess- 

the  propriety  of  such  actions  is  to  be  ments  upon  the  plaintiffs.    Where  a 

doubtea   in   any   case,    it   is   clearly  city  sold  its  own  property  on  a  void 

insisted   upon   that   they   should   be  assessment,  it  must  refund  the  amount 

limited  to  cases'  where  the  plaintiff  received  at  the  sale,  and  not  double 

brings  himself  within  all  of  the  condi-  the  amount.    Taylor  v.  People,  66  111. 

tions  stated  in  SS  1616,  1617  of  the  322. 

text.    Ante^  §  507;  infra,  §  1618,  and  '  National   Bank   of   Chemung   r. 

note;    McKee    v.   Anderson   Council  Elmira,  53  N.  Y.  40;   Indianapolis  v. 

(municipal  fine).  Rice  L.  (S.  Car.)  24;  McAvoy,    86   Ind.    587;     Godkin   v, 

Marriotts.  Hampton,  2  Esp.  546;  s.  c.  Doyle  Tp..  143  Mich.  236. 

2  Smith's  Leading  Cases,  237:  Colleo-  >  Grand  Rapids  v,  Blakely,  40  Mich, 

tor  V.  Hubbard,  12  Wall.  (U.  S.)  1,  12;  367.    This  was  an  action  in  assumpsit 

Stephenson  Coimty  v.  Manny,  56  111.  for  money  had  and  received  to  recover 

160;   Grimley  v.  Santa  Clara  County,  a  sum  of  money  alleged  to  have  been 

68  Cal.  575  (money  voluntarily  paid  illegally  claimed  and  collected  by  the 

for   illegal   license   tax);    O'Brien   v,  city  of  Grand  Rapids  as  a  special  tax 

Colusa  County,  67  Cal.  503;    Foley  for  a  street  improvement.    Tnecontro- 

c;.  Haverhill,  144  Mass.  352;    Winter  verted  point  related  to  the  original 

V.  Montgomery,  65  Ala.  403;    First  validity  of  the  tax  roll,  and  not  to 

Nat.  Bank  of  A.  v.  Americus,  68  Ga.  minor    incidents.    Graves,     J.,     siud: 

119;  Hawkeye  Loan  &  Brokerage  Co.  "The  further  point  that,  as  tne  fund 

V,  Marion,  110  Iowa,  468;  Connelly  v.  is  not  for  city  use,  the  city  is  not 

Trego  County,  64  Kan.  168;   Carton  liable,   is   untenable.    If   the   money 

V.  Uinta  County,  10  Wyo.  416.    Lia-  was  illegally  exacted  by  the  marRhal 

bility    when    a    defendant    does    not  under  color  of  city  authority,  and  was 

receive  the  money  for  its  own  use  or  by  him  piud  to  and  received  by  the 

in  its  own  right,  but  as  an  instrumen-  city,  the  latter  cannot  escape  liability 
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simply  irregular^  as,  for  example,  an  irregularity  in  mode  of  assess- 
ment, over-valuation,  &c.,  to  authorize  its  recovery  back.* 


by  reason  of  the  special  object  of  the 
tax.  Where  the  party  entitled  de- 
mands restoration,  it  is  no  answer  for 
the  city  to  say  it  holds  the  fund  for 
somebody  else."  The  court  cites 
Joyner  v.  Egremont  Third  School  Dist.. 
3  Gush.  «567,  where  the  inhabitants  of 
a  school  district,  situated  within  a 
town,  havine  voted  to  raise  money  to 
build  a  school-house,  the  town  authori- 
ties made  an  assessment,  and  the 
money  collected  was  paid  over  to  the 
town  treasurer,  who  in  turn  paid  it  to 
a  building  committee  duly  appointed 
by  the  school  district.  The  assess- 
ment being  illegal  and  void,  an  inhabit- 
ant of  the  district,  who  had  paid  his 
proportion  of  the  tax,  was  held  to  be 
entitled  to  recover  it  back  from  the 
school  district.  See  also  Tuttle  v. 
Everett,  51  Miss.  27;  Tallant  v.  Buiv 
lington,  39  Iowa,  543;  Smith  v, 
Tecumseh  Nat.  Bank,  17  Mich.  479; 
Wattles  V,  Lapeer,  40  Mich.  624  (pro- 
ceedings fatally  defective  on  their  face); 
Callaway  v.  Milledgeville,  48  Ga.  309; 
Peoples  Gas  E.  &  H.  Co.  v.  Harrell, 
36  Ind.  App.  588;  Moss  v.  Cummings, 
44  Mich.  359;  Bank  of  Common- 
wealth V.  New  York,  43  N.  Y.  184, 
189;  Stephenson  County  v.  Manny, 
56  111.  160;  Union  Nat.  Bank  v. 
New  York,  where  in  an  action  to 
recover  the  amount  of  a  tax  paid 
by  plaintiff,  alleged  to  have  been 
illegally  assessed  upon  a  portion  of 
its  capital  invested  in  United  States 
stocks,  the  complaint,  after  alleging 
the  imposition  of  the  tax,  set  forth  its 
confirmation  by  the  Supreme  Court  on 
certiorari,  and  that  after  the  rendition 
of  judgment  notice  was  served  by  the 
receiver  of  taxes  that  unless  paid  a 
penalty  would  be  imposed  by  way  of 
mterest  and  a  warrant  issued;  that 
payment  was  compulsorily  made  under 
said  judgment;  that  defendants  took 
the  amount  so  paid  from  the  receiver, 
and  had  ever  since,  and  at  the  time  or 
the  commencement  of  the  action  still 
held  it;  that  the  judgment  was  re- 
versed by  the  court  of  appeals;  that 
the  assessment  was  rescinded,  and  the 
complaint  also  alleged  a  demand  and 
refusal.  Defendants  demurred.  Judg- 
ment was  given  for  the  defendants  on 
the  demurrer,  upon  the  ground  that 
the  'payment  toas  wlurdary,  and  that 


the  tax  was  imposed  for  three  separate 

gurposes,  i.  e.,  for  city,  county,  and 
tate  taxes.  It  was  held  by  the  Court 
of  Appeals  that  the  tax  was  not  volurv- 
tarUy  paid  (upon  authority  of  Bank  of 
Commonwealth  v.  New  York,  43  N. 
Y.  184,  189),  and  as  the  demurrer 
admitted  the  allegations  in  the  com- 
plaint that  def  end^ts  held  the  amount 
illegally  collected,  they  must  be  deemed 
to  hold  it  for  the  use  of  plaintiff,  and, 
having  refused  to  pay  it  over  on 
demand,  they  were  liable.  Union  Nat. 
Bank  v.  New  York,  51  N.  Y.  638. 

The  burden  of  proving ^  in  an  action  to 
recover  back  taxes,  the  illegality  of  the 
tax  or  an  ordinance,  is  on  me  plaintiff. 
Idgonier  v,  Ackerman,  46  Ind.  552; 
Douglasville  w.  Jones,  60  Ga.  423; 
Sullivan  v.  McCanunon,  51  Ind.  264. 
*  Svunner  p.  Dorchester  Pirst  Parish, 
4  Pick.  (Mass.)  361;  Stetson  v.  Kemp- 
ton,  13  Mass.  272;  Osbom  o.  Danvers, 

6  Pick.  98;  Preston  v,  Boston,  12  Pick. 
(Mass.)  7;  Boston  Water  Power  Co. 
v.  Boston,  9  Met.  (Mass.)  199;  Howe 
V.  Boston,  7  Cush.  (Mass.)  273;  Powers 
V.  Sanford,  39  Me.  183;  Wiydht  v,  Bos- 
ton, 9  Cush.  233:  Lee  v.  Templeton, 
13  Gray,  476;  Emery  v.  Lowell.  127 
Mass.  138;.  Peyser  ».  New  York,  70 
N.  Y.  497;  Hayford  v,  Belfast,  69  Me. 
63:  Rogers  v.  Greenbush,  58  Me.  390; 
Gilman  v.  Waterville,  59  Me.  491; 
Cook  v.  Boston  (money  paid  for  li- 
cense). 9  Allen,  393;  Benson  v.  Monroe, 

7  Cush.  (Mass.)  125:  First  Eccl.  Soc. 
of  H.V.Hartford.  38  Conn.  274;  Hawk- 
eye  Loan  &  Brokerage  Co.  v,  Marion, 
110  Iowa,  468;  Shelden  v.  Marion  Tp., 
101  Mich.  256;  Armstrong  v.  Ogden 
City,  11  Utah,  476;  Carton  v.  Uinta 
County,  10  Wyo.  416.  The  validity 
of  a  meeting  called  by  a  committee  ae 
facto  cannot  be  inquired  into  in  an 
action  by  an  inhabitant  against  the 
public  coiporation  to  recover  back  a 
tax.  Williams  v.  Lunenburg  School 
Dist.,  21  Pick.  (Mass.)  75;  avle,  §§  485, 
507,  518,  1377,  note,  1554,  note,  as 
to  acts  of  de  facto  officers,  and  void 
assessment  of  taxes.  As  to  recovery 
back  of  money  from  city  after  pay- 
ment on  execution,  in  cases  where  the 
court  had,  and  also  where  it  had  not, 
jurisdiction  to  render  judgment.  Gor- 
don V,  Baltimore,  5  Gill  (Md.)^  231; 
McKee  v.  Anderson  Coimcil,  Rice  L. 
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§  1619  (942).  The  Payment  muit  not  have  been  Voluntarilj  made, 
but  made  upon  Compulsion.  —  Money  paid  by  a  person  to  pre- 
vent  an  illegal  seizure  of  his  person  or  property  by  an  officer  claiming 
authority  to  seize  the  same,  or  paid  to  Uberate  his  person  or  property 
from  Ulegai  detention  by  such  officer,  may  be  recovered  back  in  an 
action  for  money  had  and  received,  on  the  ground  that  the  pay- 
ment was  compulsory,  or  by  duress  or  extortion.  Under  this  rule, 
illegal  taxes,  or  other  public  exactions,  paid  to  prevent  such  seizure 
or  remove  such  detention,  may  be  recovered  back,  unless  otherwise 
provided  by  statute.*  This  rule  has  been  held  not  to  apply  where 
a  special  assessment  is  paid  to  the  officer  while  having  in  his  hands 
a  precept  which  can  only  be  levied  upon  the  lands  of  the  owner;  the 
payment  was  regarded  as  voluntary,  because  a  sale  under  the  pre- 
cept would  not  disturb  the  owner  in  the  enjoyment  of  his  property, 
and  other  adequate  remedies  would  still  remain  to  him,  in  case 
the  assessment  was  illegal.^     But  payment  of   an  illegal  tax 


(S.  Car.)  (fine)  24;  Horn  ».  New  Lots, 
83  N.  Y.  100.  Payment  to  the  wrong 
officer  will  not  Justifv  the  refunding 
of  taxes  paid.  Cfarrolf  County  v,  Gra- 
ham, 98  Ind.  279.  Where  a  city  failed 
to  open  a  street,  and  abandoned  the 
project  after  it  had  obtained  iudjpnent 
agamst  and  sold  land  charged  with  an 
assessment  therefor,  it  was  held  that 
the  owner,  after  paying  the  sum  neces- 
sary to  redeem  it  to  the  city  treasurer, 
had  a  light  of  action  against  the  city 
as  for  money  had  and  received.  Valen- 
tme  V.  St.  Paul.  34  Minn.  446.  The 
rule  stated  in  tne  text  prevails  where 
it  is  sought  to  recover  back  money 
paid  for  the  purchase  of  land  sold  for 
city  taxes,  on  the  ground  of  failure  to 
acquire  title.  McWhinney  v,  Indian- 
apolis, 98  Ind.  182.  The  action  held 
not  to  lie  in  the  case  of  a  special  as- 
sessment. Easterbrook  v.  San  Fran- 
cisco (Cal.),  44  Pac.  Rep.  800;  Davis 
i;.  San  Fraiicisco,  115  Cal.  67.  Infra, 
§  1619. 

^  Lambom  v,  Dickinson  County, 
97  U.  S.  181;  aumra,  §  1618,  and  cases; 
infra,  §  1624;  Falls  v.  Cairo,  58  111.  403; 
Kansas  Pac.  R.  Co.  v.  Wyandotte 
County,  16  Kan.  587;  Bradford  v. 
Chicago,  25  111.  411 ;  Ripley  r.  Gelston, 
9  Johns.  (N.  Y.)  201;  Preston  v.  Bos- 
ton, 12  Pick.  7;  approved,  Union 
Pacific  R.  Co.  V.  Dodge  County,  98 
U.  S.  541,  noted  infra,  §1624;  Boston 
&  S.  Glass  Co.  V.  Boston,  4  Met.  181; 
Powers  0.  Sanford  (distress),  39  Me. 


183;, Haines  v.  Readfield  School  Dist. 
(duress,  arrest),  41  Me.  246;  Cook  v. 
Boston,  9  Allen.  393;  Benson  v,  Mon- 
roe, 7  Cush.  (Mass.)  125;  per  Perkins, 
J.,  in  Jenks  v.  Lima  Tp.,  17  Ind.  326, 
and  cases  cited;  Allentown  Bor.  v. 
Saeger,  20  Pa.  St.  421;  Jersey  City  v. 
Riker,  38  N.  J.  L.  225;  Bfarvey  v. 
Olney,  42  HI.  336;  approved,  Prince- 
ton t;.  Vierling,  40  Md.  340;  Sillunan 
V.  Wing,  7  Hill  (N.  Y.),  159;  Gates  v. 
Hudson,  5  Eng.  L.  &  £q.  469,  note; 
Elliott  V.  Swartwout.  10  Pet.  137; 
Clmton  V.  Strong,  9  Johns.  (N.  Y.)  370; 
Allen  V,  Burlin^n.  45  Vt.  202;  Fel- 
lows V,  Fayette  School  Dist^  39  Me. 
559;  Clarke  v.  Dutcher,  9  Cow.  (N. 
Y.)  674;  Stewart  v.  Stewart.  6  CI.  & 
Fin.  911:  Ege  v.  Koontz,  8  Pa.  St. 
109;  Miles  v.  Dimcan,  6  B.  &  C.  671; 
McGehee  v.  Colimibus,  69  Ga.  581; 
Babcock  v.  Fond  du  Lac,  58  Wis.  230; 
Phelps  V.  New  York,  112  N.  Y.  216; 
Bank  of  Kentucky  t;.  Stone,  88  Fed. 
Rep.  383,  aff 'd  174  U.  S.  799;  Creamer 
V.  Bremen,  91  Me.  508;  Dexter  v. 
Boston,  176  Mass.  247;  Bateson  v. 
Detroit,  143  Mich.  582;  Oakland 
Cemetery  Assoc,  v.  Ramsey  County, 
98  Minn.  404;  Carton  v.  Uinta  County, 
10  Wyo.  416. 

s  Falls  V.  Cairo,  58  lU.  403,  noted 
infra,  §  1621,  note;  Kansas  Pao.  R. 
Co.  V,  Wyandotte  County,  16  Kan. 
587;  Wabaunsee  County  v.  Walker, 
8  Kan.  431;  Phelps  v.  Taooma,  15 
Wash.  367. 
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upon  lands  may,  we  think,    under  circumstances,   be  deemed 
compulsory.^ 


^  Lambom  v,  Dickinson  County, 
97  U.  S.  181,  noted  infra,  §  1624. 

Cases  showing  when  the  vaymerd  is 
deemed  compidsory.  and  when  volun- 
tary, Preston  v,  Boston,  12  Pick.  7; 
infra,  §  1624;  Ashley  v.  Reynolds,  2 
Stra.  916;  Bank  of  New  Orleans  v. 
New  Orleans,  12  Xa.  An.  42;  Loui»- 
ville  V.  Zanone,  1  Met.  (Ky.)  151; 
Baltimore  v,  Lenerman,  4  GiU  (Md.). 
425,  432;  Morris  v.  Baltimore,  5  QUI 
(Md.),  244,  248;  Walker  v.  St.  Louis, 
15  Mo.  563,  574;  Boston  &  S.  Glass 
Co.  V,  Boston,  4  Met.  (Mass.)  181. 188; 
Cahaba  T.  Council  v.  Burnett,  34  Ala. 
400,  and  cases  cited;  Philadelphia  v, 
Cooke,  30  Pa.  St.  56;  Allentown  Bor. 
V.  Saeger,  20  Pa.  St.  421;  Phillips  v. 
Jefferson  County,  5  Kan.  412:  Robin- 
son V,  Charleston,  2  Rich.  L.  (S.  Car.) 
317;  Shoemaker  v.  Grant  Coimty,  36 
Ind.  175;  Coulson  v.  Portland,  Deady, 
481 ;  Dew  v.  Parsons,  2  B.  &  Aid.  562; 
8.  c.  18  Eng.  Com.  L.  87;  Colwell  v, 
Peden,  3  Watts  (Pa.),  327,  328;  La 
Salle  County  v.  Simmons,  10  HI.  513; 
Elliott  V.  Swartwout,  10  Pet.  (U.  S.) 
137,  160;  CJlarke  v.  Dutcher,  9  Cow. 
(N.  Y.)  674;  Leonard  v.  Canton  (li- 
cense), 35  Miss.  189;  Harvey  v,  Olney, 
42  111.  336.  Text  approved.  Princeton 
V.  Vierling,  40  Ind.  340;  Belling  v. 
Gray,  51  N.  Y.  610;  Detroit  ».  Mar- 
tin, 34  Mich.  170,  and  note  and  cases 
dted;  Lyon  v.  Receiver  of  Taxes,  52 
Mich.  271;  Galveston  City  Co.  v, 
Galveston,  56  Tex.  486;  Shaw  v. 
AUe^eny.  115  Pa.  St.  46;  Harrison 
V.  Milwaukee,.  49  Wis.  247;  Muscatine 
V.  Keokuk  N.  L.  Packet  Co.,  45  Iowa, 
185;  Elston  v.  Chicago  (spe<nal  assess- 
ment), 40  111.  514;  Cook  v.  Boston 
(license),  9  Allen,  393;  Meylert's  Ex. 
V.  Sullivan  County,  19  Pa.  St.  181; 
Palomares  Land  Co.  v.  Los  Angeles, 
146  Cal.  530;  Phelan  v,  San  Francisco, 
120  Cal.  1;  Morris  v.  New  Haven,  78 
Conn.  673;  Williams  v.  Stewart,  115 
Ga.  864;  Walser  v.  Board  of  Educa- 
tion, 160  HI.  272;  Yates  v.  Royal  Ins. 
Co.,  200  lU.  202;  Roedel  v.  White 
Cloud,  108  Mich.  506;  H.  M.  Loud 
&  Sons  Lumber  Co.  v.  Vienna  Tp.,  120 
Mich.  382;  Gage  v.  Saginaw,  128 
Mich.  682;  Wheeler  v.  Hennepin 
County,  87  Minn.  243:  Dixon  County 
0.  Beardshear,  38  Neb.  389;  Martin 
V,    Kearney   County,    62   Neb.    538; 


Poth  V,  New  York,  151  N.  Y.  16; 
^tna  Ins.  Co.  v.  New  York,  153  N.  Y. 
331:  In  re  Edison  Co.  v,  Brooklyn, 
22  N,  Y.  App.  Div.  371:  Adams  v. 
Monroe  County,  18  N.  Y.  App.  Div. 
415;  Van  Hise  p.  Rensselaer  Ck)unty, 
21  N.  Y.  Mbc.  572;  Boston  Manu- 
facturer's Mut.  Fire  Ins.  Co.  v,  Hen- 
dricks, 41  N.  Y.  Misc.  479;  Feist  v. 
New  York,  74  N.  Y.  App.  Div.  627; 
Davies'  Ex'rs  ».  Galveston,  16  Tex. 
Civ.  App.  13;  Ostrum  v.  San  Antonio 
(Tex.  6v.  App.),  71  S.  W.  304; 
Stowe  V,  Stowcj  70  Vt.  609;  Mont- 
gome^  V.  Cowhtz  County,  14  Wash. 
230;  KeUey  v.  Rhoads,  7  Wyo.  237; 
Carton  v,  Uinta  County,  10  Wyo.  416. 
As  to  right  to  recover  back  taxes 
paid  to  avoid  a  sale  of  lands  for  taxes, 
the  United  States  Supreme  Court,  in 
deciding  a  case  from  Kansas,  says: 
"  It  has  undoubtedly  been  held  (though 
X)erhaps  not  directly  adjudged)  that 
a  payment  of  iUegal  taxes  on  lands  to 
avoid  or  remove  a  doud  upon  the  ttUe, 
arising  from  a  tax  sale,  is  a  commdsory 

Siyment,     The    case   of    Stepnan  v, 
aniels,  27  Ohio  St.  527,  is  of  this 
character;    though,  in  that  case,  the 

1)]aintiff  relied  on  the  provisions  of  a 
ocal  statute;  and  besides  this,  a  legal 
tax  was  combined  with  an  illegal  as- 
sessment; and  perhaps  a  sale  would 
have  conferred  a  valid  title  upon  the 
purchaser.  Where  such  would  be 
the  effect  of  a  tax  sale,  we  cannot 
doubt  that  a  payment  of  the  tax,  made 
to  t>i^vent  it,  should  be  regarded 
as  compulsoiy  and  not  voluntary.  The 
threatened  cuvesture  of  a  man's  title 
to  land  is  certainlv  as  stringent  a  duress 
as  the  threatened  seizure  of  his  goods, 
and  if  imminent,  and  he  has  no  other 
adequate  remedy  to  prevent  it,  justice 
requires  that  he  should  be  permitted 
to  pay  the  tax,  and  test  its  legality  by 
an  action  to  recover  back  the  money. 
But  as,  in  general,  an  illegal  tax  cannot 
furnish  the  basis  of  a  legal  sale,  the  case 
supposed  cannot  often  arise.  If  the 
legality  of  the  tax  is  merely  doubtful, 
and  the  validity  of  the  sale  would  de- 

Emd  on  its  legality,  according  to  the 
w  of  Kansas,  the  party,  if  he  chooses 
to  waive  the  other  remedies  given  him 
by  law  to  test  the  validity  of  the  tax, 
must  take  his  risk,  either  voluntarily  to 
pay  the  tax  and  thus  avoid  the  question, 
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§  1620  (943).    CompulBion    defined.  —  The   coercion   or   duress 
which  will  render  a  payment  of  taxes  involuntary  must  in  general 


or  to  let  his  land  be  sold  at  the  hazard 
of  locdng  it  if  the  tax  should  be  sus- 
tained. Having  a  knowledge  of  all 
the  facts,  it  is  held  that  he  must  be 
presumed  to  know  the  law,  and,  in 
the  absence  of  any  fraud  or  better 
knowledge  on  the  part  of  the  officer  re- 
ceiving payment,  he  cannot  recover 
back  money  paid  under  such  mistake." 
Lambom  v,  Dickinson  County,  97  U.  S. 
181. 

The  adjudged  rule  in  New  Yorkf 
which  is  placed  on  the  general  prin- 
ciple of  tne  right  to  equitable  relief 
against  mistake,  is,  that  where  lands 
are  covered  by  an  assessment  that  is 
vaJid  on  its  face  and  is  an  apparent 
hen  on  lands,  but  which  assessment  is, 
bv  reason  of  matters  not  of  record, 
illegal  and  void,  and  the  owner  has 
compulsorily  paid  the  assessment  in 
ignorance  of  the  facts,  he  may,  on  dis- 
covery thereof,  maintain  an  action  to 
set  aside  the  assessment  and  to  recover 
back  the  money  so  paid;  and.  if,  in 
such  case,  the  assessment  is  void  for 
want  of  jurisdiction  (as,  for  example, 
want  of  a  jurisdictional  petition  for 
the  improvement),  he  may,  under  such 
circumstances,  where  the  payment  was 
not  voluntarily  made,  recover  back  the 
amount  without  first  setting  aside  the 
assessment.   Diefenthaler  v.  New  York, 

111  N.  Y.  331,  and  cases  cited;  Jex 
V.  New  York,  111  N.  Y.  331,  339.  Six 
years'  limitation  held  applicable.  lb. 
Where  an  ordinance  directing  a  local 
improvement  is  void  on  its  face,  pay- 
ment without  compulsion  of  an  assess- 
ment thereimder,  being  a  pure  mistake 
of  law,  the  sum  paid  cannot  be  re- 
covered back.     Phelps  v.  New  York, 

112  N.  Y.  216. 

Under  protest.  Voluntary  payment, 
although  made  imder  protest,  cannot 
be  recovered.  ligonier  v.  Ackerman, 
46  Ind.  552;  Rogers  v.  Greenbush^  58 
Me.  390;  Detroit  v.  Martin,  34  Mich. 
170;  Gage  v.  Saginaw,  128  Mich.  682: 
Traverse  Beach  Assoc,  v.  Elmwood 
Tp.,  142  Mich.  78;  Oakland  Cemetery 
Assoc.  V.  Ramsey  County,  98  Minn. 
404;  Robins  v.  Latham,  134  Mo.  466; 
Haven  v.  New  York,  67  N.  Y.  App. 
Div.  90;  Pahner  v.  Syracuse,  26  N.  Y. 
Misc.  561;  Whitbeck  v.  Minch,  48 
Ohio  St.  210;  Peebles  v.  Pittsburgh, 
101  Pa.  St.  304;  Phoebus  v,  Manhat- 


tan Social  Club,  105  Va.  144.  Money 
paid  under  protest  can  under  certain 
circumstances  be  recovered.  District 
of  Columbia  v.  Glass.  27  App.  D.  C. 
576;  Gill  v.  Oakland,  124  Cal.  335; 
St.  Louis  &  S.  F.  R.  Co.  V,  Labette  Co., 
63  Kan.  889;  Chicago,  B.  &  Q.  R.  Co. 
V.  Lincohi  Coimty,  66  Neb.  228; 
Schulz  V.  Albany,  27  N.  Y.  Misc.  51; 
Rumford  Chemical  Wks.  v.  Ray,  19 
R.   I.   456;  Whittaker  v.   Deadwood, 

12  S.  Dak.  608.  Merdy  paying  under 
protest  does  not  make  the  payment  a 
compulsory  one.     Lee  v.  Templeton, 

13  Gray  (Mass.),  476:  anU,  {  273, 
note;  infra,  §  1624,  ana  note. 

As  to  payment  under  protest;  efiect 
of  these  loords.  Baker  v,  Cincinnati,  11 
Ohio  St.  534;  Jenks  v.  Lima  Tp.,  17 
Ind.  326;  Taylor  v,  Philadelphia 
Board  of  Health,  31  Pa.  St.  73;  Valpey 
V.  Manley,  1 C.  B.  592;  Parker  ».  Great 
Western  Ry.  Co.,  7  M.  A  G.  253; 
Boston  &  S.  Glass  Co.  v.  Boston,  4 
Met.  181;  Union  Pac.  R.  Co.  v.  Dodge 
County,  98  U.  S.  541,  noted  infra, 
§  1624;  Allentown  Bor.  v.  Saeger, 
20  Pa.  St.  421 ;  Cook  v.  Boston,  9  AUen, 
393;  Galveston  City  Co.  v.  Galveston, 
56  Tex.  486.  Payment  under  protest 
to  an  officer  who  has  a  warrant  for 
collecting  taxes  and  who  threatens  a 
levy  and  sale  of  the  property  is  not  a 
voluntary  payment.  Ruggles  v.  Fond 
du  Lac,  53  Wis.  436.  An  assessment 
was  made  imder  a  law  afterward  de- 
clared unconstitutional,  and  was  paid 
under  protest  and  to  prevent  a  threat- 
ened sale;  it  was  held  that  since  the 
sale  would  not  have  constituted  any 
cloud  on  the  title,  the  payment  was 
volimtary  and  could  not  be  recovered 
back.  Detroit  v,  Martin,  34  Mich. 
170;  Ligonier  v.  Ackerman,  46  Ind. 
552;  Grim  v.  Weissenberg  School 
Dist.,  57  Pa.  433;  Kansas  Pac.  Ry. 
Co.  V,  Wyandotte  County,  16  Kan. 
587;  infra^  §  1621.  In  Iowa-it  is  held 
that  taxes  illegally  exacted,  paid  under 
protest,  the  fact  being  endorsed  by  the 
treasurer  upon  the  receipt,  may  be 
recovered,  thou^  there  was  no  com- 
pulsion used.  Thomas  v,  Burlington, 
69  Iowa,  140;  Winzer  v,  Burlington,  68 
Iowa,  279. 

Legalization  of  the  illegal  tax  by  the 
legislature  before  it  is  recovered  back 
Will  defeat  the  action.    Grim  v.  Wei&> 
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consist  of  some  actual  or  threatened  exercise  of  power  possessed, 
or  assumed  to  be  possessed,  by  the  party  exacting  or  receiving  the 
payment,  over  the  person  or  property  of  another,  from  which  the 
latter  has  no  other  means  or  reasonable  means  of  immediate 
relief  except  by  making  payment.^ 


§  1621  (944).  Voluntary  Payment:  Mistake  of  Law.  —  Money  vol- 
untarily paid  to  a  corporation  under  a  claim  of  right,  without  fraud 
or  imposition,  for  an  illegal  tax,  license,  or  fine,  cannot  without 
statutory  aid  —  there  being  no  coercion,  no  ignorance  or  mistake  of 
facts,  but  only  ignorance  or  pure  mistake  of  tJie  law  —  be  recovered 
back  from  the  corporation,  either  at  law  or  in  equity,  even  though 
Buch  tax,  license  fee,  or  fine  could  not  have  been  legally  demanded 
and  enforced.* 


senberg  School  Dist.,  57  Pa.  433;  ante, 
chaps,  iv..  xxvii.^  §§  1400,  1469,  as  to 
extent  of  legislative  power.  Index,  tit. 
Curative  Acta, 

Enjoining  collection  of  illegal  taxes. 
See  ante,  §§  1689,  1590;  Coulson  v. 
Portland,  Deady,  481. 

1  Radich  V.  Hutchins,  95  U.  S.  210; 
infra,  §  1624;  Baltimore  v.  Lefferman, 
4  Gill  (Md.),  425;  Brumagim  v.  Til- 
linghast,  18  Cal.  265;  Mavs  v.  Cincin- 
nati, 1  Ohio  St.  268;  Westlake  v.  St. 
Louis,  77  Mo.  47  (payment  of  a  water 
license  under  threat  of  turning  off  the 
water  held  compulsory);  First  Nat. 
Bank  of  A.  v.  Americus,  68  Ga.  119; 
Thompson  v.  Detroit,  114  Mich.  502; 
Chicago  V.  Klinkert,  94  111.  App.  524; 
Robins  v.  Latham,  134  Mo.  466;  Ben- 
ton V.  Goodale.  66  N.  H.  424.  In 
Mississippi  if  the  tax  is  wholly  unau- 
thorized b]^  law  and  void,  and  is  paid 
to  one  having  formal  authority  to  col- 
lect it,  the  payment  is  treated  as  invol- 
untary.   Tuttle  V,  Everett,  51  Miss.  27. 

>  Ante,  §§  1619,  1620,  and  cases; 
Robinson  v.  Charleston  Council,  2 
Rich.  (S.  Car.)  Law,  317;  Smith  v. 
Hutchinson.  8  Rich.  (S.  Car.)  Law,  260; 
Elston  V.  Cnicago  (void  special  assess- 
ment), 40  111.  514:  Welch  v,  Marion,  48 
Ala.  291;  Churcnman  v.  Indianapolis, 
110  Ind.  259;  Bailey  ».  Paulina,  69 
Iowa,  463;  Savannah  v.  Feeley,  66 
Ga.  31 ;  El  Paso  v.  Colorado  Springs 
Co.,  15  Colo.  App.  274;  Johnson  v. 
Atkins,  44  Fla.  185;  ConkJing  v. 
Springfield,  132  111.  420;  Yates  v. 
Royallns.  Co.,  200  111.  202;  Gannaway 
V.  Barracklow,  203  111.  410;  Chicago  v. 


Klinkert,  94  lU.  App.  524;  Newcomb 
V.  Davenport,  86  Iowa,  291;  Lindsey 
V.  Boone  Co.,  92  Iowa,  86;  Odendahl 
V.  Rich,  112  Iowa,  182;  Louisville  & 
N.  R.  Co.  V.  Commonwealth,  89  Ky. 
531;  German  Security  Bank  v.  Coulter, 
112  Ky.  577;  German  Security  Bank 
V.  Coulter  (Ky.),  66  S.  W.  Rep.  425; 
Wheeler  v.  Hennepin  County.  87  Minn. 
243;  Falvey  v.  Hennepin  County,  76 
Minn.  257;  Gould  v.  Hennepin  County, 
76  Minn.  379;  Couch  v.  Kansas  City, 
127  Mo.  436;  McCue  v.  Monroe 
County,  162  N.  Y.  235;  McKibben  v, 
Oneida  County,  25  N.  Y.  App.  Div. 
361;  In  re  Reid,  52  N.  Y.  App.  Div. 
243;  Pahner  v,  Syracuse,  26  N.  Y. 
Misc.  561;  Toal  v,  New  York,  34  N.  Y. 
Misc.  18;  People  v.  Wemple,  69  Hun 
(N.  Y.),  367;  Bristol  v.  Morgantown, 
125  N.  Car.  365;  Wehmer  v.  Hamilton 
County,  11  Ohio  Dec.  190;  Union  & 
Planters'  Bank  v.  Memphis,  107  Tenn. 
66;  MoUer  v.  Galveston,  23  Tex.  Civ. 
App.  693. 

In  a  case  in  Massachusetts  it  ap- 
peared that  bv  resolutions  of  the  board 
of  mavor  and  aldermen  of  the  city  of 
Lowell,  passed  March  28^  1876,  and 
May  2,  1876,  the  fee  for  a  hquor  hcense 
of  the  first  class  was  established  at 
$200:  and  on  May  9,  1876,  the  board 
voted  to  grant  the  plaintiffs  a  license 
of  the  first  class.  On  May  10, 1876,  the 
plaintiffs  called  upon  the  city  treasurer 
and  made  a  tender  of  S200,  and  de- 
manded of  him  a  license.  The  treas- 
urer informed  him  it  would  not  be 
ready  until  the  next  day.  On  May  11, 
1876,  the  plaintiffs  agam  called  on  the 
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§  1622  (945).  Principle  that  Voluntary  Pajmrnts  without  Mia- 
taka  or  Fraud  are  not  racovarabla  back  ia  a  genaral  one.  —  In  this 

treasurer,  but  were  informed  that  sinoe  under  an  uncontixtuJtumal  act  of  the 
the  aforesaid  tender  the  said  board  had  legislature  and  ordinances  passed  in 
voted  to  change  the  fee  to  $1,000.  The  pursuance  thereof,  the  court  adopting 
plaintiffs  thereupon  paid  the  treasurer  the  principle  that  money  voluntarily 
$1,000,  under  protest  in  writing,  and  paid  under  a  mistake  of  legal  right  can- 
received  their  hcense.  In  an  action  to  not  be  recovered  back,  and  that  mere 
recover  the  excess  ($800),  it  was  hdd,  apprehension  of  an  impending  distress 
that  the  payment  was  voluntary  ana  warrant  did  not  make  the  payment  a 
oould  not  be  recovered.  The  hcense  compulsorv  one:  Baltimore  v.  Leffer- 
when  granted  is  not  a  contract  between  man,  4  Gifi  (Ma.))  425,  where  Martin, 
the  licensee  and  the  city  or  town  bv  J.,  adverts  to  the  leading  authorities, 
the  officers  of  which  it  is  granted,  and  deduces  from  them  rules  substan- 
Municipal  officers,  in  acting  under  the  tially  the  same  as  those  stated  in  the 
statute,  are  merely  exercising  the  police  text,  §}  1616  et  9eq,  Approved,  Morris 
authority  which  the  statute  gives  them  v,  Baltimore,  5  Gul  (Md.),  244;  supra, 
as  public  officers.  Emery  v.  Lowell,  §  1619,  note.  See  also  Gordon  v.  Bal- 
127  Mass.  138.  timore,  76.  231;  Detroit  v.  Martin,  34 

The  doctrine  that  in  cases  like  those  Mich.  170;  8.  p.  Taylor  v.  Philadelphia 
stated  in  the  text  there  is  no  implied  Bd.  of  Health,  31  ra.  St.  73,  holding 
assumpsit  is  carefully  examined  and  that  a  threat  to  use  leaal  remedies  to  col- 
vindicated  by  Carr,  J.,  and  Tucker,  lect  does  not  make  the  payment 
Pres.,  in  the  opinions  pronounced  by  compulsory. 

them  in  Richmond  v,  Judah,  5  licigh  What  constitutes  oomfulbort  pay- 
(Va.),  306,  and  which  will  repay  peru-  ment;  further  illustrations.  Where  a 
sal.  Same  principle,  see  also  the  full  person,  on  his  own  motion,  goes  to  the 
and  able  opinion  of  Walker,  C.  J.,  in  city  clerk  and  pays  money  as  a  price 
Cahaba  T.  Council  v.  Burnett,  34  Ala.  of  a  license,  under  an  ordinance  after- 
400,  and  cases  cited;  Christy's  Adm.  wards  judicially  declared  void,  the 
V.  St.  Louis,  20  Mo.  143;  Walker  v,  St.  payment  is  voluntary,  and  not  upon 
Loub,  15  Mo.  563;  Smith  v.  Readfield,  compulsion,  althou^  the  ordinance 
27  Me.  145;  Union  Pac.  R.  Co.  v.  imposed  a  fine  and  imprisonment  as  a 
Dodge  County,  98  U.  S.  541:  Emeiy  penalty  for  not  obtaining  a  license; 
V.  Lowell,  127  Mass.  138;  Dickinson  nence,  in  such  cases,  the  money  cannot 
County  V.  National  Land  Co.,  23  Kan.  be  recovered  back  in  an  action  against 
196;  Kansas  Pac.  R.  Co.  v,  Wyandotte  the  corporation.  Cahaba  T.  Council 
County,  16  Kan.  587;  Cook  v.  Boston,  v.  Burnett,  34  Ala.  400;  Ligonier  p. 
9  Allen  (Mass.)^  393;  Muscatine  v,  Ackerman,  46  Ind.  552.  Where  the 
Packet  Co.,  45  Iowa,  185:  Delancev,  action  lies,  the  remedy  to  recover  back 
In  re^  52  N.  Y.  80;  Swift  v.  Pough-  illegal  taxes  paid  is  ordinarily  at  law 
keepsie,  37  N.  Y.  514;  Bank  of  Com-  and  not  in  equity.  Turner  v.  Althaus, 
monwealth  v.  New  York,  43  N.  Y.  184;  6  Neb.  54. 

Wilkes  V,  New  York,  79  N.  Y.  621;  In  Ohio  the  doctrine  is  judicially 
Moss  V,  Cummings,  44  Mich.  359;  asserted  that  money  wiU  he  deemed  to 
Cachet  v,  McCall,  50  Ala.  3(17;  Falls  have  been  paid  compulsorily  not  only 
t*.  Cairo,  58  lU.  403;  Sullivan  v.  Mc-  where  the  payment  was  made  to  re- 
Cammon,  51  Ind.  264;  Stephenson  lease  person  or  property  from  deten- 
County  V.  Manny,  56  111.  160.  tion,  but  also  in  cases  where  Ute  parties 

Money  paid  under  a  mistake  of /act  do  not  stand  on  an  equal  footing,  and 
may  (the  other  elements  of  liability  where  the  one  party,  before  he  would 
existing),  be  recovered  back,  if  the  de-  perform  a  duty  enjoined  on  him  by  law, 
fendant's  position  has  not  been  changed  illegally  compelled  or  required  the  other 
in  consequence  thereof.  Mayer  v.  to  pay  a  sum  of  money  to  induce  or 
New  York,  63  N.  Y.  455.  Mistake  secure  such  performance.  Baker  v. 
of  law  alone  held  not  sufficient  ground  Cincinnati,  11  Ohio  St.  534  (action 
for  recovery.  Bucknall  v.  Story,  46  to  recover  money  paid  for  theatre 
Cal.  589.  license    **under    protest"),    quahfjring 

The  doctrine  of  non-liability  has  and  explaining  Mays  p.  Cincinnati,  1 
been  applied  to  the  ease  of  money  paid  Ohio  St.  268.    This  seems  to  be  a  just 
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connection  it  may  be  stated  that  the  principle  is  a  general  one  appli- 
cable not  only  to  taxes  but,  with  perhaps  not  the  same  degree  of 
strictness,  to  other  claims,  that  money  voluntarily  paid  to  a  municipal 


and  reasonable  modification  or  applica- 
tion of  the  general  doctrine  as  to  what 
will  constitute  a  compulsory  payment. 
So,  where  a  coimty  court  gave  notice 
that  they  would  grant  a  certain  ferry 
to  the  person  who  would  donate  the 
largest  sum  to  the  county,  and  in  ao- 
coiSance  therewith,  the  then  holder 
of  the  franchise  bid  the  sum  of  $500, 
in  an  action  against  the  county  he  was 
allowed  to  recover  it  back,  on  the 
ground  that  the  county  authorities 
had,  under  the  statute^  no  right  to 
impose  any  such  condition  or  restric- 
tion upon  the  grant.  La  Salle  County 
V.  Simmons,  10  111.  513.  516.  As  to 
liability  of  county  for  &fine  paid  to  it; 
Cook  V.  Middlesex  County,  26  N.  J.  L. 
326.  So,  also,  it  has  been  aecided  that 
a  payment  is  not  voluntary  if  the  col- 
letioT  hoe  a  warrant  bv  virtue  of  which 
he  mav  levy  and  sell,  and  this  is  ex- 
hibited to  the  person  pa3ring  by  the 
collector;  the  party  in  that  State  not 
being  entitled  m  such  case  to  replevy 
personal  property.  Bradford  t;.  Chi- 
cago, 25  111.  411,  412. 

Money  compulsorily  paid  to  a  citjy 
on  a  void  aeseasment  for  the  purpose  of 
opening  a  street  may  be  recovered 
back,  the  right  to  such  recovery  being 
especially  clear  if  the  improvement  be 
abandoned  by  the  corporation.  Brad- 
ford V.  Chica^,  25  111.  412.  So,  it 
seemSy  that  if  m  such  case  the  money 
is  voluntarily  paid,  it  may  be  recovered 
back,  as  on  the  ground  of  a  total  failure 
of  consideration,  when  the  scheme  of 
Ae  improvement  for  which  the  money 
was  collected  has-  been  abandoned,  or 
is  unreasonably  delayed  by  the  cor- 
porate authorities.  lb.  Godfrey  v, 
Claflin,  21  Pick.  1  9, 13^  14,  as  to  effect 
of  total  failure  of  consideration.  The 
case  of  Bradford  v,  Chicago,  supra,  dis- 
tinguished in  Falls  v.  Cairo,  58  111.  403. 
in  which  it  was  held  that  a  party  could 
not  recover  back  money  volimtarily 
paid  upon  a  special  assessment,  where 
the  only  mode  of  collection  was  by  a 
levy  upon  lands.  Ante,  §§  1044,  1046, 
1619,  and  note.  Right  of  recovery 
back  where  the  assessment  is  set  aside. 
Jersey  City  v,  O'Callaghan,  4  N.  J.  L. 
349;  Jersey  City  v.  Riker,  38  N.  J.  L. 
225;  Peyser  v.  New  York,  70  N.  Y. 
497.   Where  plaintiff  sought  to  recover 


of  a  city  under  an  ordinance  requiring 
the  city  to  refund  taxes  erroneously 
levied,  it  was  considered  that  the  mere 
fact  that  he  saw  the  imvrovement  for 
which  the  tax  was  levied  being  made 
wiihout  protestinq  against  it  would  not 
estop  him  from  denying  the  validity  of 
the  assessment,  it  not  appearing  that 
he  knew  it  was  the  intention  to  assess 
adjacent  property  for  its  cost;  nor 
would  the  fact  that  he  paid  the  first 
instalment  of  the  tax  without  protest 
preclude  a  recovery,  a  protest  not 
being  required  by  the  terms  of  the 
ordinance.  Robinson  v.  Burlington,  50 
Iowa,  240.  See  Weber  v,  San  Fran- 
cisco, 1  Cal.  455;  Kellogg  v.  Ely,  15 
Ohio  St.  64,  the  cases  on  this  question 
in  Herman  on  Estoppel  and  Cooley  on 
Taxation,  passim.  Ante,  §  1455.  In 
Kentucky  it  is  held  that  an  action  lies 
to  recover  money  paid  under  a  clear 
and  palpable  mistake  of  law  or  fact,  and 
when,  in  law,  honor,  or  conscience,  it 
was  not  due.  Louisville  v.  Henning,  1 
Bush  (Ky.),  381.  What  is  such  a  mis- 
take? 76.  Noble  v,  Bullis,  23  Iowa, 
559;  Ripon  v.  Joint  Sdiool  Dist.,  17 
Wis.  83.  In  Indiana  the  question, 
What  is  necessary  to  make  a  payment 
of  a  license  fee  required  by  ordinance 
invalid?  is  discussed,  and  the  leading 
authorities  examinea  at  length,  by 
Burdick,  J.,  in  Ligonier  v.  Ackerman, 
46  Ind.  552.  Rules  of  the  civil  law  and 
provisioi^  of  the  Louisiana  Code  on 
this  subject,  which  are  not  entirely  coin- 
cident with  the  English  and  American 
jurisprudence.  See  Worsley  ».  Second 
Municipality,  9  Rob.  (La.)  324,  relat- 
ing to  wharfage  illegally  collected,  and 
Catholic  Soc.  of  R.  &  L.  Ed.  v.  New 
Orleans.  10  La.  An.  73,  as  to  recovery 
back  ot   taxes  assessed  upon  exempt 

groperty  and  voluntarily  paid.  See, 
owever,  Campbell  v.  New  Orleans,  2 
I/a.  An.  34;  Factors  &  Tr.  Ins.  Co.  ». 
New  Orleans,  25  La.  An.  454.  The 
disbursement  of  money  voluntarily 
paid  for  taxes  under  an  illegal  assess- 
ment cannot  be  enjoined  at  the  suit 
of  the  State.  Atchison  t;.  State,  34  Kan. 
379:  ante,  chap.  xxxi. 

Remec^  where  illegal  taxes  have 
reached  State  treasury.  Shoemaker  v. 
Grant  County,  36  Ind.  175.  See  also 
Cooley  on  Taxation  (2d  ed.),  804. 
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corporation  under  a  daim  of  right,  there  being  no  fraud  or  mistake 
oifact,  although  the  payor  is  mistaken  in  point  of  law  as  to  his  legal 
liability,  is  not,  at  least  in  general,  recoverable  back.*  Such  is  un- 
doubtedly the  general  rule;  and  it  is  not  intended  to  affirm  more 
than  that  this  rule  applies  to  municipal  corporations  the  same  as, 
under  like  circumstances,  it  would  apply  to  private  corporations  and 
individuals.  It  does  not  belong  to  this  work  to  consider  the  limi- 
tations upon  or  exceptions  to  the  general  proposition  that  pure 
mistakes  in  law  are  not  relievable,  as  exemplified  in  the  more  recent 
equity  decisions  in  Great  Britain  and  this  country.^  Where  a  board 
of  supervisors  acting  for  a  county  has  power  "to  examine,  settle, 
and  allow"  all  accounts  chargeable  against  the  county,  their  allow- 
ance and  settlement  is,  as  a  rule,  binding  upon  the  county  so  as  to 
preclude  it  from  recovering  back  money  paid  pursuant  thereto.*   But 


^  Marriott  v.  Hampton,  2  Esp.  546; 
8.  c.  2  Smith  Leading  Cases,  237; 
Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  674; 
Mowatt  r.  Wright,  1  Wend.  356; 
Onondaga  County  v,  Briggs,  2  Denio 
(N.  Y.),  26,  and  cases  cited  on  p.  40; 
Johnson  v,  Atkins,  44  Fla.  185;  Floyd 
V.  Atlanta  Banking  Co.,  109  Ga.  778; 
Lindsey  v.  Boone  County,  92  Iowa,  86; 
Toal  V.  New  York.  34  N.  Y.  Misc.  18; 
Union  &  Planters  Bank  v,  Memphis, 
107  Tenn.  66. 

Mistake,  in  order  to  be  a  groimd  to 
recover  back  taxes,  must  be  a  mistake 
of  fact,  and  not  mere  mistake  of  law. 
Lambom  r.  Dickinson  Coimty,  97 
U.  S.  181;  Hunt  ».  Rousmaniere,  1 
Pet.  15;  Bilbie  v.  Lumley,  2  East,  469; 
2  Smith's  Lead.  Cas.  398,  6th  ed.,  458; 
Marriott  v.  Hampton,  supra,  A  volun- 
tary pa3rment,  made  with  a  full  knowl- 
edge of  all  the  facts  and  circumstances 
of  the  case,  though  made  imder  a  mis- 
taken view  of  the  law,  cannot  be  re- 
voked, and  the  monev  so  psdd  cannot 
be  recovered  back.  Clarke  v.  Dutcher, 
9  Cow.  (N.  Y.)  674;  Ege  v,  Koontz, 
8  Pa.  St.  109;  Boston  &  S.  Glass  Co. 
».  Boston,  4  Met.  (Mass.)  181,  187; 
'  Benson 9.  Monroe,  7  Cush.  (Mass.)  125; 
Mihies  V.  Duncan,  6  B.  &  C.  671; 
Stewart  v.  Stewart,  6  CI.  &  Fin.  911, 
968;  and  see  cases  cited  in  note  to  2 
Smith's  Lead.  Cas.  403,  404,16th  ed., 
466;  Marriott  v,  Hampton,  supra. 
See  on  general  subject  supra^  {§  1619, 
1622,  and  notes. 

*  There  is  a  strong  tendency  in  the 
later  cases,  both  English  and  American, 
to  give  relief  where  justice  requires  it 


s«ainst  a  common  mistake  of  law. 
although  there  may  be  no  element  ot 
actual  fraud.  A  principle  applicable 
to  all  cases  cannot  be  formulated.  See 
on  this  subject,  1  Spence  Equitv,  632, 
633;  Bispham  Equity,  §§  185-188; 
Story  Equity  Jurisp.,  §  212  a,  written 
by  Judge  Redfidd;  Cooper  t\  Phibbs, 
L.  R.  2  H.  L.  149;  s.  c.  below,  17  Irish 
Ch.  R.  79;  note  limiinous  judf^ment 
of  Lord  Westbwryj  drawing  a  distinc- 
tion between  a  mistake  of  the  general 
law  of  the  land  and  one  relating  to  a 
matter  of  private  right,  the  latter  being 
considerea  as  a  matter  of  fact  rather 
than  of  law.  Stone  &.  Godfrey.  5  De  G. 
M.  &  G.  76,  opinion  of  Lora  Justice 
Turner;  Saxon  Life  Ass.  Co.,  In  re^  2 
J.  &  H.  408,  and  note  opinion  of  "^oe 
Chancellor  Wood;  Condon,  In  re. 
L.  R.  9  Ch.  App.  609,  and  opinion  ot 
Lord  Justice  JameSf  lb,  p.  614.  The 
manner  in  which  courts  of  eouity  deal 
with  mistakes  of  law  is  well  stated, 
and  the  cases  reviewed,  in  Daniel  v, 
Sinclair,  L.  R.  6  App.  Cases,  181,  190. 
See  Hunt  v.  Rousmanier's  Admrs.,  8 
Wheat.  (U.  S.)  174;  s.  c.  1  Pet.  1;  s.  c. 
below^  2  Mason,  342;  3  Mason,  294; 
Mr.  Justice  Starts  comments.  Equity 
Jurisp.,  §§  114,  115;  Snell  v,  Belleville 
Ins.  Co.,  98  U.  S.  85,  opinion  of  Harian^ 
J. ;  Mutual  Sav.  Inst.  v.  Eustin.  46  Mo. 
200,  203;  Underwood  v.  Brockman,  4 
Dana  (Ky.),  309;  Northrop  v.  Graves, 
19  Conn.  548. 

'  Onondaga  Coimty  v.  Briggs,  2 
Denio  (N.  YO,  26:  s.  c.  2  Hill  (nTy.), 
135;  followed,  Snelson  v.  State,  16 
Ind.  29. 
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before  payment,  the  county  may,  in  the  author's  judgment,  defend, 
notwithstanding  the  allowance,  if  not  liable  in  law.^ 

§  1623  (946).  Same  Subject;  Payment  must  be  Compulsory.  — 

Where  there  is  no  mistake  of  fact  or  fraud,  a  voluntary  payment  cannot 
be  recooered  back  on  the  mere  ground  that  the  one  party  was  under  no 
legal  obligation  to  pay,  and  the  other  had  no  right  to  receive.  Where 
a  party  would  recover  back  taxes  which  he  was  under  no  legal  obli- 
gation to  pay,  the  payment  must  be  compulsory.^  The  statute  of 
limitations  was  held  to  apply  to  an  action  of  this  kind.^ 

§  1624  (947).  The  Doctrine  of  the  Supreme  Court  of  the  United 
States  as  to  the  Bight  to  recover  back  Taxes,  stated.  —  The  principles 
above  stated  in  sections  1616, 1617,  as  those  which  govern  the  com- 
mon-law right,  in  the  absence  of  statutory  regulations,  to  recover  back 
illegal  taxes,  and  the  elements  necessary  to  constitute  a  comyvlsory 
payment,  have  been  sanctioned  as  correct  by  the  Supreme  Court  of 
the  United  States.*  The  general  or  common-law  doctrine  on  the 
subject  is  thus  recognized:  "Where  a  party  pays  an  illegal  demand 
with  a  full  knowledge  of  all  the  facts  which  render  such  demand 
illegal,  without  an  immediate  and  urgent  necessity  therefor,  or 
unless  to  release  his  person  or  property  from  detention,  or  to  prevent 
an  immediate  seizure  of  his  person  or  property,  such  payment 
must  be  deemed  to  be  voluntary  and  cannot  be  recovered  back.  And 
the  fact  that  the  party  at  the  time  of  making  the  payment  files  a 
written  protest  does  not  make  the  payment  involuntary."    But 

*  ArUe^  chap.  nx.  §§  856,  857.  866.  a  moral  obligation  on  the  part  of  the 

'  Infra,    §    1624;     McCrickart    v.  city  to  repay  them,  and  was  a  sufficient 

Pittsburgh,  88  Pa.  St.  133;   Benson  v,  consideration  to  support  a  subsequent 

Monroe,  7  Cush.  (Mass.)  125;  Mays  v,  promise  to  do  so.''    But  qtuiere  as  to 

Cincinnati,  1  Ohio  St.  268;   Clarke  v.  any  inherent  power  in  the  city  authori- 

Dutcher,    9    Conn.    674;     Taylor    v,  ties   without    legislative   sanction    to 

Philadelphia  Bd.  of  Health,  31  Pa.  St.  convert   mere   moral   obligations   not 

73;   Allentown  Bor.  v,  Sa^er,  20  Pa.  enforceable  at  law  or  in  equity  into 

St.  421;  Wharton  v.  Birmii^am  Bor.,  legally  finding  obligations.    See  Index 

37  Pa.  St.  371;  Knibbs  v.  Hall,  1  Esp.  -^Curative    Acts;    Moral    Obligation; 

279;   Robinson  v,  Charleston  Council,  Legislature. 

2  Rich.  317;    Lester  v.  Baltimore,  29        »  Brown  v.  Painter,  44  Iowa,  368; 

Md.  415;   Tupelo  t;.  Beard.  56  Miss.  Hamilton  v.  Dubuque.  50  Iowa,  213; 

532;  Cahaba  T.  Council  v.  Burnett,  34  Callanan  v.  Madison  Countv,  45  Iowa, 

Ala.  400;  Raislert;.  Athens,  66  Ala.  194;  561;    Commonwealth  v.  Philadelphia, 

Palomares   Land  Co.   v.   Los  Angeles  27   Pa.  St.  497 ;    and  see  generally, 

County,   146  Cal.   530.     In  State  v.  Cooley  on  Taxation,  chap.  xxiv. 
Butler,  11  Lea,  418,  the  court  said        *  Lambom  v.   Dickinson  Co.,   97 

"notwithstanding  the  voluntary  pay-  U.   S.    181;    Union  Pac.   R.   Co.   v. 

ment  of  taxes  illegally  assessed  does  Dodge  County,  98  U.  S.  541:  see  also 

not  constitute  or  confer  a  ri^t  of  action  First  Nat.  Bank  of  A.  v,  Americus, 

to  recover  them  back,  yet  it  did  create  68  Ga.  119. 


Digitized  by  V:rOOQlC 


2836 


MUNICIPAL  CORPORATIONS 


'§1624 


^' when  a  party  not  liable  to  taxation  is  called  upon  peremptorily  to 
pay  upon  such  a  warranty  and  he  can  save  himself  and  his  property 
in  no  other  way  than  by  paying  the  illegal  demand,  he  may  give 
notice  that  he  so  pays  it  by  diiress  and  not  voluntarily,  and  by 
showing  that  he  is  not  liable,  recover  it  back  as  money  had  and  re- 
ceived." Applying  these  principles  in  a  case  where  it  appeared  that 
the  lands  of  a  railroad  company  were  taxed,  some  of  which  were, 
and  some  of  which  were  not  taxable,  and  a  tax  warrant  was  out 
which  authorized  the  seizure  of  personal  property,  but  under  which 
no  demand  had  been  made  or  special  or  active  steps  had  been  taken 
and  no  immediate  seizure  thr^itened,  and  the  company  presented 
itself  and  made  payment  of  all  of  its  taxes  in  the  usual  way,  but  under 
a  general  protest  in  writing  "that  the  taxes  were  illegally  assessed 
and  levied,  were  wholly  unauthorized  by  law,  and  that  suit  would 
be  instituted  to  recover  back  the  money  paid,"  it  was  held  that  the 
payment  vxis  not  compulsory  in  such  a  sense  as  to  give  the  right  to 
recover  back  taxes  thus  paid.* 


»  Union  Pac.  R.  Co.  v.  Dodge 
County,  98  U.  S.  541,  au^.  Mr. 
Chief  Justice  Waite,  in  giving  the 
judgment  of  the  court  in  the  case  last 
cited,  accompanied  the  statement  of 
the  rules  appearing  in  this  section  of 
the  text  (§  1624)  with  the  following 
observations  upon  several  judgments 
of  the  Supreme  Court  which  had  some- 
times been  erroneously  supposed  to 
lay  down  a  different  doctrine:  — 

"There  are,  no  doubt,  cases  to  be 
found  in  which  the  language  of  the 
court,  if  separated  from  the  facts  of 
the  particular  case  under  consideration, 
would  seem  to  imply  that  a  protest 
alone  was  sufficient  to  show  that  the 
payment  was  not  voluntary,  but  on 
examination  it  will  be  found  that  the 
protest  was  used  to  give  effect  to  the 
other  attending  circumstances.  Thus, 
in  Elliott  p.  Swartwout,  10  Pet.  (U.  S.) 
137,  and  Bondr.  Hoyt,  13  Pet.  (U.  S.) 
266,  which  were  customs  cases,  the 
lavments  were  made  to  release  goods 
^^eld  for  duties  on  imports,  and  the 
protest  became  necessary  in  order  to 
show  that  the  legality  of  the  demand 
was  not  admitted  when  the  pcmnent 
was  made.  The  recovery  rested,  upon 
the  fact  that  the  payment  was  made 
to  release  property  from  detention, 
and  the  protest  saved  the  ri^ts  which 
grew  out  of  tiiat  fact.  In  Philadelphia 
V.  Collector,  5  Wall.  (U.  S.)  730.  and 
Collector  v.  Hubbard,    12   Wall.  13, 


e: 


which  were  internal  revenue  tax  cases, 
the  actions  were  sustained  'upon  the 
ground  that  the  several  provisions  in 
the  internal  revenue  acts  referred  to 
warranted  the  conclusion  as  a  necessary 
implication  that  Congress  intended  to 
give  the  taxpayer  su<m  remedy.'  It  is 
so  expressly  stated  in  the  last  case  (p. 
14).  As  tne  case  of  Erskine  v.  Van 
Arsdale,  15  Wall.  (U.  S.)  75,  foUowed 
these,  and  was  of  the  same  general 
character,  it  is  to  be  presumed  that  it 
was  put  upon  the  same  ground.  In 
such  cases  the  protest  plays  the  same 
part  it  does  in  customs  cases,  and  gives 
notice  that  the  payment  is  not  to  be 
considered  as  admitting  the  right  to 
make  the  demand.^' 

Adverting  to  the  case  in  judgment 
the  chief  justice,  in  the  case  from 
which  the  last  extract  was  taken,  ihuB 
proceeds  to  define  and  iUustrate  the 
subject  of  compulsory  payments:  "  The 
real  question  in  this  case  is  whether  there 
was  stich  an  immediale  and  urgent 
necessity  for  the  payment  of  the  taxes  in 
controversy  as  to  imriy  thai  it  was  made 
upon  compulsion.  The  treasurer  had  a 
warrant  in  his  hands  which  would  have 
authorized  him  to  seize  the  goods  of 
the  company  to  enforce  the  collection. 
This  warrant  was  in  the  nature  of  an 
execution  running  against  the  property 
of  the  parties  charged  with  taxes  upon 
the  lists  it  accompanied,  and  no  oppor- 
tunity had  been  afforded  the  parties  of 
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§  1625  (948).  Aotioiui  for  Torts;  Mode  of  Treatment.—  We  find 
it  impossible  to  state,  by  way  of  definition,  any  rule  suj05ciently 
exact  to  be  of  much  practical  value  which  will  precisely  embrace  the 
torts  for  which  a  civil  action  will,  in  the  absence  of  a  statute  declaring 
the  liability,  lie  against  a  mimicipal  corporation.  The  difficulty 
experienced  by  the  courts  on  this  subject  has  been  often  confessed, 
and,  speaking  of  it,  Mr.  Justice  Foote  remarks:  "All  that  can  be 
done  with  safety  is  to  determine  each  case  as  it  arises."  ^  It  is  justly 
observed  in  Mersey  Dock  cases  (relating  to  the  liability  of  a  public 
corporation  required  to  maintain  suitable  docks  and  harbor  ac- 
commodations, for  the  use  of  which  they  were  authorized  to  demand 
certain  dues)  "that  in  every  case  the  liability  of  a  body  created  by 
statute  must  be  determined  imder  a  true  interpretation  of  the 
statutes  imder  which  it  is  created."  *    While  the  powers  and  duties 


obtaining  a  judicial  deciaon  of  the 
ouestion  of  their  liability.  As  to  this 
class  of  cases  Chief  Justice  Shaw  states 
the  rule  in  Preston  v,  Boston,  12  Pick. 
7,  14,  as  follows:  'When  a  party  not 
liable  to  taxation  b  called  upon  per- 
emptorily to  pay  upon  such  a  warrant, 
ana  he  can  save  himself  and  his  prop- 
erty in  no  other  way  than  by  paying 
the  illegal  demand,  he  may  g^ve  notice 
that  he  so  pays  it  by  durus,  and  not 
voluntarily,  and,  by  showing  that  he 
is  not  liable,  recover  it  back  as  mone^ 
had  and  received.'  Tkis^  we  think,  ts 
the  true  rule,  but  it  falls  far  short  of  what 
is  reauired  in  this  case.  No  attempt 
had  oeen  made  by  the  treasurer  to 
serve  his  warrant.  He  had  not  even 
personally  demanded  the  taxes  from 
the  company,  and  certainly  nothing 
had  been  done  from  which  his  intent 
coi]Jd  be  inferred  to  use  the  legal 
process  he  held  to  enforce  the  collec- 
tion, if  the  alleged  illegality  of  the 
claim  was  made  known  to  him.  All 
that  appears  is  that  the  company  was 
charged  upon  the  tax-lists  with  taxes 
upon  its  real  and  personal  property 
in  the  county.  After  all  the  taxes  had 
become  delinquent  under  the  law,  but 
before  any  active  steps  whatever  had 
been  taken  to  enforce  their  collection, 
the  company  presented  itself  at  the 
treasurers  office,  and  in  the  usual 
course  of  business  paid  in  full  every- 
thing that  was  charged  agunst  it, 
accompanying  the  payment,  however, 
with  a  general  protest  against  the 
legality  of  the  charges,  and  a  notice 
tluit  suit  would  be  commenced  to  re- 
cover back  the  full  amount  that  waa 


paid.  No  specification  of  alleged  illegal- 
ity was  made,  and  no  particular  prop- 
erty designated  as  wrongfully  included 
in  the  assessment  of  the  taxes.  The 
protest  was  in  the  most  general  terms, 
and  evidently  intended  to  cover  every 
defect  that  might  thereafter  be  dis- 
covered, either  in  the  power  to  tax 
or  the  manner  of  executing  the  power. 
Three  vears  afterwards,  and  after  the 
case,  of  Union  Pac.  K.  Co.  v.  Mc- 
Shane,  22  Wall.  (U.  S.)  444,  which  was 
supposed  to  decide  that  the  particular 
lanos  now  in  question  were  not  sub- 
ject to  taxation,  this  suit  was  brought. 
Under  such  circumstuices  we  cannot 
hold  that  the  payment  was  compulsory 
in  such  a  sense  as  to  give  a  right  to  the 
present  action." 

1  Lloyd  V,  New  York,  5  N.  Y.  369, 
375;  Cobb  v.  Dalton,  53  Ga.  426. 
"No  rule  on  this  subject  can  be  so 
precisely  stated  as  to  embrace  all  the 
torts  for  which  it  has  been  held  by 
some  court  or  another  that  a  private 
action  will  lie  against  a  municipal 
corporation."  West,  J.,  in  Conway  v, 
Beaumont,  61  Tex.  10. 

*  Mersey  Docks  v.  Gibbs;  Same  v, 
Penhallow,  Law  R.  1  H.  L.  Cases, 
93;  s.  c.  1  H.  &  N.  439;  3  H.  &  N. 
164;  7  H.  &  N.  329;  approved  by 
Rives,  J.,  in  his  learned  opinion  in 
Richmond  v.  Long's  Adm.,  17  Gratt. 

g7&.)  375;  8.  p.  Southampton,  &c. 
ridge  Co.  V,  Southampton  Local 
Board,  8  El.  &  Bl.  812;  Winch  v, 
Thames  Conservators.  L.  R.  9  C.  P. 
C.  378;  Clark  v.  Atlantic  Qty,  180 
Fed.  Rep.  598,  601,  citing  text. 
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of  our  ordinary  municipalities  are  more  numerous  and  varied  than 
those  of  a  public  corporation  for  a  defined  purpose,  still  the  same 
general  principle  applies,  viz.,  that  liability  must  be  determined 
(when  not  expressly  declared)  by  the  nature  of  the  power  and  duty, 
and  the  charter  and  legislative  provisions  applicable  thereto.  We 
can,  perhaps,  most  satirfactorily  present  the  state  of  the  law  respects 
ing  the  liability  of  municipal  corporations  in  actions  for  torts,  by 
referring  to,  and,  as  far  as  possible,  classifying,  the  cases  (which  may 
be  groui>ed  according  to  the  subject-matter)  in  which  such  liability 
has  been  judicially  asserted  or  denied.  And  first,  we  will  mention 
cases  in  which  these  corporations  are  not  liable  to  cvoil  actions,  unless 
the  liability  be  expressly  created  by  statute. 

§  1626  (949).  Discretionary  and  LegiBlatdve  Powers.  —  A  muni- 
cipal corporation  is  not  impliedly  liable  to  an  action  for  damages 
either  for  the  non-exercise  of,  or  for  the  manner  in  which  in  good 
faith  it  exercises,  discretionary  powers  of  a  public  or  legislative  char^ 
acter.  Thus,  where  such  a  corporation  has  under  its  charter  a  dis- 
cretion  as  to  the  time  and  manner  or  plan  of  making  public  or 
corporate  improoements,  as,  for  example,  grading  streets,  constructing 
sewers,  drains,  vaults,  &c.,  building  market-houses,  improving 
its  harbor,  and  the  like,  neither  mandamus  nor  a  private  action 
will  lie  against  the  corporation  for  omitting  or  neglecting  to  act; 
and  the  reason  is  that  such  powers  are  conferred  to  be  exercised 
or  not,  as  the  public  interest  is  deemed  to  require,  and  there  is  no 
implied  liability  for  deciding  either  that  the  public  interest  does 
not  require  action,  or  that  it  requires  action  in  a  particular  way.^ 

^  Trescott   v,    Waterloo.    26    Fed.  494;  Claussen  v.  Luveme.  103  Minn. 

Hep.  592;    Trammell  v,  Riissellvllle,  491;   Keating  v.  Kansas  City,  84  Mo. 

34  Ark.   105;    Brown   v.  Bentonville  415;    Tritz  v.  Kansas  City,  84  Mo. 

(Ark.),   126    S.   W.    Rep.   93;  Vera-  632;  Funke  v.  St.  Louis,  122  Mo.  132, 

guth  V.  Denver,  19  Colo.  App.  473;  140,  citing  text;  Urqunart  v.  Ogdens- 

Rivers    v.    Augusta,    65    Ga.     376;  burg.  91  N.  Y.  67;    Astoria  Heights 

Collins  V.  Savannah,  77  Ga.  745  (not  Land  Co.  v.  New  York,  179  N.  Y. 

opening  a  street);    Ison  v.  Griffin,  98  579;    Rogers  v.  Bingham  ton,  101  N. 

Ga.  623;    Tarbutton  v.  Tennille,  110  Y.  App.  Div.  352,  356,  aflPd  186  N.  Y. 

Ga.  90;    Dalton  v,  Wilson,   118  Ga.  595,  citing  text;    Cole  t;.  MecUna,  27 

100;  Anderson  v.  East,  117  Ind.  126;  Barb.   (N.  Y.)  218;    Wilson  r.  New 

Vaughtmann  v,  Waterloo,  14  Ind.  App.  York,  1  Denio  (N.  Y.),  595;  Laoour  v. 

649;    Spitzer  v.  Runyan,   113  Iowa,  New  York.'3  Duer  (N.  Y.),  406;  post, 

619,    622,     citing   text;     McGrew   v,  §  1739;    Custer  v.  New  Philaddphia, 

Kansas  City,  69  Kan.  606;   Keeley  t;.  20  Ohio  Cir.  Ct.  R.  177,  181,  quoting 

Portland,  100  Me.  260,  quoting  text;  text;    McDade  v.  Chester  Citv.  117 

Henkel    v,    Detroit,    49    Mich.    249;  Pa.  St.  414;   Betham  &.  Philadelphia, 

Bauman  v,  Campau,  58  Mich.  444;  196  Pa.  302,  309,  citing  text;   Robin- 

McArthur  o.  Saginaw,  58  Mich.  357;  son  v.  Norwood,  27  Pa.  Super.  Ct. 

Williams  v.  Grand  Rapids,  59  Mich.  481;    Parks  v,  Greenville,  44  S.  Car. 

51;    Miller  v,  Kalamazoo,  140  Mich.  168;  Horton  &.  Bristol,  4  Lea  (Tenn.), 
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There  may  be,  however,  as  elsewhere  shown,  an  implied  liability  for 
the  negligent  or  unskilful  manner  in  which  ^trictiy  corporate  or 


30;  infra,  §  1627,  and  note:  Jones  v. 
Williamsburg,  97  Va,  722,  citing  text; 
Jordan  v.  Benwood,  42  W.  Va.  312,  cit- 
ing text;  Bartlett  v.  Clarksburg,  45 
W.  Va.  393,  quoting  text. 

A  limitation  on  the  doctrine  of  the 
text  is  asserted  in  many  cases,  where 
it  is  held  that  a  municipal  corporation 
cannot  so  exercise  its  disoretiona^ 
powers  in  adopting  a  plan  for  a  pubUo 
unprovement  as  pracHcaUy  to  take  vrir 
vale  property  for  pMic  use  wUnout 
compensaHon.  Post,  §§  1739-1745, 
and  cases. 

In  a  case  where  the  i>Ian  of  a  sewer 
was  proved  to  be  defective,  and  being 
negligently  maintained  caused  the  in- 
undation of  pliuntifF's  property,  Ruger, 
Ch.  J.,  said:  "We  are  also  of  the 
opinion  that  the  exercise  of  a  judicial 
or  discretionary  power,  by  a  municipal 
corporation,  wliich  results  in  a  direct 
ana  physical  injury  to  the  property  of 
an  mdividual,  and  which  from  its 
nature  is  liable  to  be  repeated  and  con- 
tinued, but  is  remediable  by  a  change 
of  plan  or  the  adoption  of  prudential 
measures,  renders  the  corporation  lia- 
ble for  such  damages  as  occur  in  con- 
sec|uence  of  its  continuance  of  the 
ori^al  cause  after  notice,  and  an 
omission  to  adopt  such  remedial 
measures  as  expenence  has  shown  to 
be  necessary  and  proper."  Seifert  v, 
Brooklyn,  101  N.  Y.  136;  post,  §S 
1739-1745,  and  cases,  where  the  sub- 
ject is  more  fully  considered.  Shearm. 
&  Red.  Neg.  (4th  ed.)  §{  269-279; 
Thomps.  N^.,  chap.  16. 

The  text  cited  and  the  principle  ap* 
plied  to  a  case  in  which  it  was  unsuc- 
cessfully sought  to  make  the  corpora- 
tion tiable  for  suspendinp  the  ordinance 
forbidding  fireworks,  during  which  time 
the  plaintiff's  house  was  destroyed  by 
fireworks  negligently  used  by  boys, 
mil  V.  Charlotte,  72  N.  Car.  55:  Davis 
V.  Montgomery  Council,  51  Ala.  139; 
Campbell's  Adm.  v.  Same,  53  Ala. 
527;  Ball  v.  Woodbine,  61  Iowa,  83; 
post,  §§  1703,  1737-1747;  White  v. 
Yazoo  City,  27  Miss.  357;  Griffin  v, 
Mavor,  9  N.  Y.  456,  and  cases  cited. 
Followed,  Dewey  v.  Detroit.  15  Mich. 
307,  where  the  council  had  a  discre- 
tion as  to  the  number  of  subordinate 
officers  it  would  appoint;  Western 
College  V,  Cleveland,  12  Ohio  St.  375; 


Carr  v.  Northern  Liberties  (authority 
to  construct  sewers),  35  Pa.  St.  324; 
followed  in  Lehigh  Coimty  v,  Hoffort, 
116  Pa.  St.  119  (erecting  barrier  be- 
tween roadway  and  foot-path  on  a 
bridge). 

The  passage  of  an  ordinance  per- 
muting the  use  of  a  street  for  coasting 
held  not  to  render  the  city  liable  for 
injuries  to  persons  resulting  from  such 
use,  because  the  adoption  of  such  an 
ordinance  is  an  exercise  of  legislative 

S>wer  and  discretionary.  Burford  v. 
rand  Rapids,  53  Mich.  98;  see  on 
this  point  infra,  §§  1628,  note,  1705 
and  notes;  Grant  v,  Erie  (fire  and 
damages  from  failure  to  repair  reser- 
voir), 69  Pa.  St.  420[  McDade  v, 
Chester  (failure  to  prohibit  dangerous 
occupation),  117  Pa.  St.  414,  citing 
text;  Bennett  v.  New  Orleans,  14  La. 
An.  120;  Cooley  Const.  Lim.  208; 
infra,  {  1636;  Kelly  v.  Milwaukee 
(damage  by  swine  at  large),  18  Wis. 
83;  JoUet  ».  Verley,  35  ID.  58,  per 
Beckwith,  J.;  Alton  v.  Hope,  68  111. 
167;  Goodrich  v,  Chicago,  20  111.  445, 
in  which  it  was  held,  where  a  city  cor- 
poration had,  among  other  powers, 
express  authority  "to  remove  aU  ob- 
structions in  the  harbor,"  that  it  was 
not  liable  to  a  party  who  received 
clamages  from  a  sunken  hulk  therein, 
if  the  dty  had  never  undertaken  to 
exercise  the  power  granted  to  it  to 
clear  out  the  narbor.  Canto,  J.,  says, 
in  substance:  If,  however,  the  city 
had  entered  upon  the  work  of  remov- 
ing the  hulk,  and  in  doing  so  had  care- 
lessly left  it  in  an  expoeied  situation, 
by  reason  of  which  a  navigator's  vessel 
was  injured,  it  would  be  liable  for  such 
negligence.  A  city  held  not  to  be  liable 
for  damages  by  spiles  in  front  of  pier 
owned  by  it  in  a  navigable  river.  Sea- 
man V.  New^  York,  80  N.  Y.  239; 
Armstrong  v,  Brunswick^  79  Mo.  319 
(failing  to  abate  a  nuisance).  See 
infra,  H  1655,  1665;  New  York  v. 
Furze,  3  Hill  (N.  Y.),  612,  explained  in 
Wilson  v.  New  York.  1  Denio  (N.  Y.), 
595,  600,  and  in  MiUs  &.  Brooklyn,  32 
N.  Y.  489,  cited  infra,  \i  1739,  1740; 
these  cases  distinguished  in  Seifert  v, 
Brooklyn  (noted  supra),  101  N.  Y. 
136:  see  post,  §§  1739-1745;  Shearm* 
&  Red.  N^.  §  285,  and  cases  cited; 
Dayton  v.  Pease,  4  Ohio  St.  80.    Co> 
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municipdl  powers ^  as  distinguished  from  public  powers,  are  carried  into 
execution,  although  there  was  no  perfect  or  absolute  duty  resting 
on  the  corporation  to  enter  upon  the  works  or  undertakings  involving 
the  exercise  of  such  powers.^  But  the  liability  in  such  cases  attaches 
only  when  the  duties  cease  to  be  judicial  in  thdr  nature,  and  become 
ministerial.^  This  is  the  principle;  its  application,  as  will  be  here- 
after seen,  is  oftentimes  extremely  difficult 


§  1627  (950).  FaUure  to  enforce  By-lawi.  —  Unless  there  be  a 
valid  contract  creating,  or  a  statute  declaring,  the  liability,  a  muni- 
cipal corporation  is  not  bound  to  secure  a  perfect  execution  of  its  by- 
laws,  relating  to  its  public  powers,  and  it  is  not  responsible  civilly  for 
neglect  of  duty  on  the  part  of  its  officers  in  respect  to  their  enforce- 
ment, although  such  neglect  results  in  injuries  to  private  persons 
which  would  otherwise  not  have  happened.'    Conformably  to  the 


poration  of  Trinity  House,  having 
power  to  raise  a  fund  by  the  levy  of 
light  duties,  held  liable  for  the  negli- 
gence of  its  servant  in  leaving  an  iron 
stump  standing  under  water  on  which 
the  plaintifTs  ship  struck.  Gilbert  v. 
Trinity  House,  L.  R.  17  Q.  B.  Div. 
795,  and  cases  cited. 

As  to  mandatory  and  discretionary 
powers,  see  ante,  §|  246,  1489,  1515; 
vosLii  1737-1747;  Steines  v.  Prank- 
lin  Co.,  48  Mo.  167;  Shearm.  &  Red. 
Neg.  §  269  et  seq.  As  to  private  action 
for  damages  for  breach  of  duty  im- 
posed by  statute  or  municipal  ordi- 
nance. Heeney  v.  Sprague,  11  R.  I. 
456;  Flynn  v.  Canton  Co.,  40  Md. 
312;  Thomps.  Neg.,  chaps.  14,  15,  16. 

A  city  is  not  liable  in  damages  for 
the  wrcfngfvl  repeal  of  a  street  railway 
franchise  ordinance  or  for  the  conduct 
of  its  officers  in  publishing  and  sub- 
sequently enforcing  the  repealing  or- 
dinance. Edson  V.  Olathe,  81  ICan. 
328.  City  not  liable  for  act  of  council 
in  passing  ordinance  which  wrongfully 
interferes  with  right  of  property  owner 
to  connect  with,  eeioer  under  grant  by 
municipalitv.  Property  owner's  only 
remedy  is  by  injunction.  Stevens  v. 
Muskegon,  111  Mich.  72. 

»  Poet,  §§  1630,  note,  1665,  1708, 
1717,  1741  et  seq.  The  text  cited, 
Clarence  v.  Auburn,  66  N.  Y.  334, 
341. 

«  Post,  §  1741,  et  seq.;  2  Thomps. 
Neg.,  chap.  16,  pp.  625-806,  and  cases 
there  cited;  Keeley  v.  Portland,  100 
Me.  260,  quoting  text. 


»  Levy  V.  New  York,  1  Sandf. 
(N.  Y.)  465,  relating  to  mjury  com- 
mitted by  swine  running  at  large  in  the 
streets  in  violation  of  by-laws,  referred 
to  with  approval,  11  N.  ¥.  396,  and  see 
cases  there  cited,  and  in  Griffin  p.  New 
York,  9  N.  Y.  456,  459,  per  Denio,  J.; 
B.  P.  Pecktr.  Austin  TmarKet  ordinance), 

2  Tex.  162,  in  which  the  court,  admit- 
ting that  such  a  corporation  may  be 
liable  for  ''the  wrongful  acts  of  its 
officers  done  imder  its  authority,  and 
pursuant  to  its  will,  express  or  implied," 
says  that  "such  a  rule  cannot  oe  en- 
forced in  this  case,  because  the  action, 
or  non-action,  of  the  officers  complained 
of  was  contrary  to  the  will  of  tne  cor- 
poration as  expressecl  in  the  ordinance.'' 
See  also  observations  (arouendo)  of 
MarshaU,  C.  J.,  in  Fowle  p.  Alexandria, 

3  Pet.  (U.  SO  398,  409;  CaldweU  v. 
Prunelle,  57  Kan.  511;  Henkel  v,  De- 
troit, 49  Mich.  249;  Sutton  v.  Carroll 
County  Pol.  Board,  41  Miss.  236; 
Sherman  v,  Granada,  51  Miss.  186; 
anU,  §  1626,  note;  Chandler  v.  Bay  St. 
Louis,  57  Miss.  327;  Funke  v.  St. 
Louis,  122  Mo.  132,  146,  dting  text: 
Moran  v,  Pullman  Palace  Car  Od.,  134 
Mo.  641;  Hannan  v.  St.  Louis,  137 
Mo.  494;  Butz  v.  Cavanagb,  137  Mow 
503;  SaUee  v.  St.  Louis,  152  Mo.  615; 
Lorillard  v.  Monroe,  11  N.  Y.  392,  396, 
aff'g  12  Barb.  (N.  Y.)  161;  Howard  v. 
Brooklyn,  30  N.  Y.  App.  Div.  217; 
Rogers  v.  Binghamton,  101  N.  Y.  App. 
Div.  352;  Hull  v.  Roxboro,  142  N. 
Car.  453  (ordinance  prohibiting  hog- 
pens);   McCrowell  r.  Bristol,  5  L^ 


Digitized  by  V:rOOQlC 


§1627 


UABILITY  FOB  TOBTB:   PUBLIC   DUTIES 


2841 


foregoing  principles  the  Supreme  Court  of  Georgia  held  that  a  muni- 
cipal corporation  is  not  liable  for  damages  resulting  from  a  failure  on 
the  part  of  its  coimcU  to  perform,  or  from  an  improper  performance 
of  those  powers  and  duties  which  are  legislative  or  judicial  in  their 
character.  For  damages  resulting  from  their  neglecting  to  perform, 
or  negligence  in  the  performance  of  corporate  duties  which  are  purely 
ministerial,  the  corporation,  it  was  admitted,  would  be  liable.  There 
is  no  sound  distinction,  says  the  court,  as  to  the  liability  of  the 
corporation,  between  a  failure  to  pass  an  ordinance,  in  the  first  in- 
stance, and  its  repeal  or  suspension  after  being  passed.  Therefore, 
where  a  city  council  passed  an  ordinance  forbidding  the  running 
at  large  of  cattle  in  its  streets,  but  subsequently  suspended 
its  operation  indefinitely,  on  the  ground,  among  others,  that 
the  growth  of  weeds  and  grass  was  too  luxuriant  for  comfort, 
health,  and  good  appearance,  one  who  is  gored  by  a  cow  running 
at  large  in  the  streets  has  no  cause  of  action  against  the  city;  and 


(Tenn.),  685,  approving  text;  Jones  v, 
WiQjamBhmg,  97  Va.  722. 

In  Kiley  v,  Kansas  City,  87  Mo. 
103,  a  city,  having  an  ordinance  ajp^nst 
nuisances  which  would  include  an  inse- 
cure wall  upon  private  propertv  but 
on  the  line  of  the  street,  was  held  not 
to  be  liable  for  the  death  of  a  child 
caused  by  the  fall  of  such  a  wall  upon 
an  adjoining  house.  See  also  Cain  v, 
Syracuse,  95  N.  Y.  83.  So  in  Anderson 
V.  East,  117  Ind.  126,  a  municipal  cor- 
poration was  held  not  to  be  tiaole  to  a 
citizen,  whose  building  is  situate  on 
his  awn  ground^  for  damages  sustained 
by  him  by  reason  of  the  walls  of  a 
building,  on  the  oppoedte  side  of  the 
alley  bdfon^g  to  another  citizen  and 
negugently  permitted  by  him  to  be- 
come dangerous,  falling  upon  his 
building  and  destroying  it.  In  such 
case  if  the  owner  of  a  building  which 
has  been  burned  negligently  permits 
the  ruiped  walls  to  become  dangerous, 
he,  and  not  the  city,  is  liable  to  the 
adjacent  owner  for  injury  to  his 
property  caused  by  the  walls  falling 
upon  it,  although  the  city  marshal 
volunteered  to  take  charge  of  the 
ruins  and  have  the  walls  torn  down  if 
necessary.  But  see  Hagerstown  v, 
Klotz,  93  Md.  437.  /f^ra,  §§  1628, 
1705,  and  notes  (as  to  injuries  in 
streets  and  public  places  caused  by 
awnings  and  jaUing  substances);  Howe 
V,  New  Orleans,  12  La.  An.  481.  Index 
—  Awning,    A  municipal  corporation 


is  not  ordinarily  liable  for  the  illegal 
and  unauthorized  acts  of  its  officers 
under  an  ordinance,  nor  is  it  made 
liable  by  the  fact  that  its  board  of 
trustees  are  cognizant  of  the  tortious 
act,  or  even  participate  therein.  Odell 
Trs.  c;.  Schroeder,  58  111.  353  (false 
imprisonment  by  town  officer;  no 
municipal  liability). 

A  city  is  not  liable  in  damages  to  a 
person  struck  by  a  bicycle  ridden  on  the 
sidewalk  by  reason  of  its  failure  to 
pass  an  ordinance  prohibiting  the 
riding  of  bicycles  on  sidewalks;  Tar- 
button  V.  TenniUe,  110  Ga.  90;  Howard 
V,  Brooklyn^  30  N.  Y.  App.  Div.  217; 
Rogers  v,  Bmghamton,  101  N.  Y.  App. 
Div.  217:  afif^  186  N.  Y.  595;  Custer 
V.  New  Philadelphia,  20  Ohio  Cir.  Ct. 
Rep.  177;  Bryant  v.  Orangeburg,  70 
S.  Car.  137;  Jones  v.  Willianisburg,  97 
Va.  722;  nor  is  a  city  liable  for  its 
failure  to  enforce  an  ordinance  pro- 
hibiting the  riding  of  bicycles  on  side- 
walks. Millett  V.  Princeton,  167  Ind. 
582.  But  see  contra,  Hagerstown  i;. 
Klotz,  93  Md.  437.  A  city  is  not 
liable  for  its  failure  to  adopt  or  enforce 
an  ordinance  prohibiting  horse  racing 
in  streets.  Marth  v.  Kingfisher,  22 
Okla.  602.  A  city  is  not  liable  for 
its  failure  to  enforce  an  ordinance  pro- 
hibiting the  discharge  of  cannon  in  the 
city  streets.  O'Rourke  v.  Sioux  FaJls, 
4  So.  Dak.  47.  See,  further,  as  to  dis- 
plays and  exhibitions  in  public  streets, 
post,  §  1703. 
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the  principle  is  not  altered  by  the  fact  that  the  owner  paid  a 
municipal  tax  on  the  cow.^ 


§  1628  (951).  FaUure  to  abate  Nuisaiices.  —  A  failure  by  the 
corporation  to  exercise  its  charter  power  to  abate  nuisances  not  ren- 
dering its  streets  unsafe  does  not  give  a  person  who  is  injured  by 
such  failure  a  private  action  against  the  corporation; '  and  there- 
fore where  a  house  in  a  city  was  destroyed  by  fire  caused  by  sparks 
from  an  engine  on  the  adjoining  property,  which  was  by  ordi- 
nance a  nuisance  that  the  city  might  have  abated,  but  which  after 
notice  and  request  it  had  neglected  to  abate^  the  city  is  not  liable 
in  damages  for  such  non-action  and  neglect,  to  the  owner  of  the 
house  destroyed.' 


^  Rivers  v.  Augusta  Council,  65  Qa. 
376;  antey  §  1626,  note.  See  also  Tar- 
button  V.  Tennille,  110  Ga.  90.  But, 
in  Maryland^  the  contrary  view  appears 
to  be  adopted  and  it  appears  to  be 
held  that  if  a  city  has  bv  its  charter 
power  to  prevent  cattle  from  running 
at  lar^  within  the  corporate  limits 
and  fails  to  exercise  such  power,  it  is 
liable  to  a  person  injured  by  cMe  so 
running  at  large.  Cochrane  v,  Frost- 
burg,  81  Md.  54.  See  also  Hagers- 
town  V,  Klotz,  93  Md.  437. 

■  Davis  V.  Montgomery  61  Ala. 
139:  Campbell's  Adm.  v.  Montgomery, 
53  Ala.  527:  anU,  §  1627,  note;  ColHns 
V,  Savannah,  75  Ga.  745,  748,  citing 
text;  Dalton  v.  \Tilson,  118  Ga.  100; 
James'  Adm'r.  v.  Harrodsburg,  85  Ky. 
191;  Bliven  v.  Sioux  City,  85  Iowa, 
346  (billboard);  Cason  v.  Ottumwa.  102 
Iowa,  99  (billboard);  Arnold  v.  Stan- 
ford, 113  Ky.  852;  Georgetown  v. 
Commonwealth,  115  Ky.  382;  Frank- 
fort V,  Commonwealth  (Ky.),  75  S.  W. 
Rep.  217;  Butz  v.  Cavanagh,  137  Mo. 
503;  Howard  v,  Brooklyn,  30  N.  Y. 
App.  Div.  217,  223,  quoting  text; 
Leonard  v.  HomellsviUe,  41  N.  Y. 
App.  Div.  106  (shooting  ^Uery  on  pri- 
vate property  endangenng  travellers 
on  street);  Hull  ».  Iloxboro,  142  N. 
Car.  453  (hog-pens);  Mansfield  v, 
Bristor.  76  Ohio  St.  270;  Chattanooga 
V.  Reid,  103  Tenn.  616,  citing  text; 
State  V.  Burlington,  36  Vt.  521;  Miller 
V.  Newport  News,  101  Va.  432,  436, 
citing  text;  Wood  v.  Hinton,  47  W. 
Va.  645;  Hubbell  v.  Viroqua,  67  Wis. 
343  (not  liable  for  injury  caused  by  a 
bullet  from  a  shooting  gallery  licensed 


by  the  dty  but  situated  on  private 
propert}^,  plaintiff  being  at  the  time 
on  the  sidewalk);  Kent  v.  Cheyenne,  2 
Wyo.  6.  But  see  Boothe  v.  Fulton, 
85  Mo.  App.  16. 

In  Taylor  v.  Cumberland,  64  Md. 
68^  a,  city  was  held  re8iK>nsible  for 
injuries*  caused  by  coasting  in  vio- 
lation of  an  ordinance.  Compare 
Burford  v.  Grand  Rapids,  53  Mich. 
98;  noted  supra ^  §  1626,  note;  past^ 
§i  1630,  note,  1713-1717;  Shearm. 
&  Red.  Neff.  (4th  ed.)  §  262,  and 
cases.  City  held  liable  for  creatine  and 
maintaining  a  nuisance.  Hart  v.  XJnion 
County,  57  N.  J.  L.  90;  Bolton  v.  New 
RocheUe.  84  Hun  (N.  Y.),  281.  City 
held  liaole  under  the  circumstances 
for  failure  to  abate  a  nuisance.  HiUs- 
boro  V.  Ivey,  1  Tex.  Civ.  App.  653. 
A  municipal  corporation  is  not  luMe 
for  sickness  of  its  inhabitants  arising 
from  its  failure  to  enforce  legally 
enacted  ordinances  imposing  penalties 
for  the  maintenance  of  nuisances. 
Hull  V.  Roxboro,  142  N.  Car.  453. 
Although  a  city  may  have  power  to 
provide  for  the  razing  or  demolishing 
of  buildings  which  by  reason  of  fire 
may  become  dangerous,  the  power 
conferred  is  simply  one  of  local  legis- 
lation, and  the  failure  to  exercise  it 
does  not  make  the  city  liable  for 
injuries  caused  by  the  falling  of  the  waQ 
of  a  building  which  became  oangerous 
by  reason  of  fire.  So  held  in  a  case 
^ere  plaintiff's  intestate  was  killed  in 
a  building  on  the  lot  adjoining  the 
dangerous  wall,  and  not  on  the  street. 
Cain  V.  Syracuse,  95  N.  Y.  83. 

'  Davis  V,   Montgomery,   51   Ala. 
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§  1629  (952).  FftUure  to  observe  By-lawi.  —  Nor  is  a  city  liable 
to  the  plaintiff  for  the  value  of  his  house  destroyed  by  the  taking 
fire  of  a  toooden  building  which  the  cUy  permitted  to  be  erected  in 
violation  of  its  ordinances.^  It  has  sometimes,  indeed,  been  broadly 
declared  that,  in  the  absence  of  a  statute  giving  it,  an  action  at 
law  for  damages  will  not  lie  against  a  municipal  corporation  for 
failing  to  exercise  its  legislative  functions  or  powers  to  the  injury  of 
private  individuals,  even  where  the  duty  of  exercising  them  is  im- 
perative or  mandatory.^ 

§  1630  (953).  Mistake  of  Corporate  Power  by  Corporation;  Mu- 
nicipal Licensees.  —  A  municipal  corporation  is  not  liable  to  a  pri- 
vate individual  for  losses  caused  by  its  having  misconstrued  the 
extent  of  its  powers,  and  issued  a  license  which  it  had  no  authority 
to  grant*  The  license  in  the  case  just  cited  from  the  United  States 
Supreme  Court  *  was  granted  by  the  corporation,  without  authority 

130.  A  city  18  not  liable  to  one  who  over  the  subject  when  in  fact  it  had 
is  injured  in  assisting  in  the  extinguish-  none.  The  exemption  from  liability  is 
ment  of  a  fire  in  a  manufactory  of  placed  bv  the  court  upon  the  ground 
fireworks  upon  the  groimd  that  it  that  such  functions  are  subsianUaUy 
fiuled  to  exercise  the  power  expressly  judicial  in  their  nature.  Duke  v.  Rome, 
committed  to  its  council  to  prohibit  20  Ga.  635;  White  v,  Yazoo  City,  27 
such  manufacture.  McDade  v.  Ches-  Miss.  357;  supra^  {  1626;  post,  §§ 
ter,  117  Pa.  St.  414.  As  to  tiability  for  1739,  1740.  So  a  dt^r  is  not  hable  for 
negligent  acts  of  firemen,  see  post,  the  acts  of  an  abutting  owner,  in  or 
§  1660.  As  to  displays  ot  fireworks,  upon  the  streets,  to  whom  it  has 
see  postf  i  1703.  granted  permission  to  connect  his  pri- 

^  Forsyth  v.  Atlanta^  45  Ga.  152.  vate  dram  with  the  sewers,  unless  it 
See  also  Harman  v.  St.  Liouis,  137  Mo.  has  been  guilty  of  neglect  in  respect  of 
494;  Chattanooga  v,  Reid,  103  Tenn.  its  own  dutv  to  keep  the  streets  m  safe 
616,  citing  text.  condition   for   travel.      Masterson   v, 

»  Reo^  ».  Newark,  33  N.  J.  L.  129.   Mt.  Vernon,  58  N.  Y.  391;  Shearm.  & 
The  judgment  in  this  case  can,  how-  Red.  Neg.  (4th  ed.)  §  263. 
ever,    rest   on   other   grounds.    Post,       *  Fowle  v,  Alexandria,  supra.     In 
'  1679;   ante,  §  246,  note.     See  also  Cole  v.   Nashville,  4  Sneed   (Tenn.), 


k 


bward  V.  Brookl3m,  30  N.  Y.  App.  162,  arising  on  demurrer  to  the  deo- 
Div.  217.  laration,  it  was  properly  held  that  as 

As  to  who  are  corporate  oftcers,  and  the  municipal  corporaHon  had  no  juriS' 
what  are  corporate  duties,  see  infr<i,  diction  over  lunatics,  and  no  power  and 
§§  1630,  1634,  1655,  1665,  1737j  1747.     no  duty  to  arrest  and  confine  them,  or 

As  to  contract  to  enforce  ordinances,  to  take  measures  for  this  purpose,  it 
see  Le  Claire  v.  Davenport,  13  Iowa,  could  not  be  made  liable  for  a  supposed 
210.  Ante,  §  704;  Gale  v.  Kalamazoo,  omission  of  duly  for  not  doing  so.  Post, 
23  Mich.  344.  i  1647.    But  m  the  same  case  it  was 

'  Fowle  V.  Alexandria,  3  Pet.  398;  also  decided  that  if  such  a  corporation, 
8.  c.  below,  3  Cranch,  C.  C.  70:  Vaught-  or  its  officers,  knowing  that  a  person 
mann  v.  Waterloo,  14  Ind.  App.  649;  was  a  lunatic,  granted  aim  a  license  to 
ante,  §§  791^  1610;  infra,  §  1647.  Nor  carry  on  a  dangerous  vocation,  as  Uiat 
is  a  municipal  corporation  liable  for  of  a  druggist^  it  was  liable  in  damages 
the  act  of  its  council  in  erroneously,  to  a  part^  injured  by  such  person  wmle 
but  without  any  corruption  or  malice,  in  pursiut  of  the  business  for  which  he 
reusing  to  grant  a  retail  license,  by  was  thus  licensed.  This  decision  was 
mistake  supposing  it  had  discretion  based  upon  the  ground  that  the  injury 
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therefor,  to  a  person  to  exercise  the  trade  of  auctioneer;  and  the 
plaintiff,  having  sustained  losses  from  his  fraudulent  conduct, 
brought  an  action  against  the  city,  the  injury  alleged  in  the  dec- 
laration being  an  omission  by  the  dty  to  take  a  bond,  as  required 
by  law,  and  the  corporation  having  no  authority  to  require  or  take 
such  a  bond,  it  was  held  that  the  action  could  not  be  maintained. 
The  court  observed  that  the  auctioneer  was  not  "the  officer  or 
agent  of  the  corporation,  but  acted  for  himself,  as  entirely  as  a 
tavern-keeper  or  other  person  who  carries  on  any  business  under 
a  license  from  the  corporate  body."  The  proposition  may,  we 
think,  be  affirmed  as  unquestionably  sound,  that  the  licensees  of  a 
municipal  corporation  to  exercise  any  independent  trade  or  business 
for  their  own  profit  are  not  the  officers  or  agents  of  the  corporation 
so  as  to-  make  it  impliedly  liable,  on  the  principle  of  respondeat 
superior,  or  otherwise,  for  their  conduct.*    On  similar  principles. 


which  happened  was  a  natural  and 
probable  result  of  the  {sower  granted, 
and  that  such  corporations  are  liable 
for  the  wrongful  acts  and  neglect  of 
their  officers  m  the  course,  and  within 
the  scope,  of  their  employment.  But 
was  the  act  of  granting  a  license  to  a 
druggist  a  corporate  act?  Was  it  not 
rather  a  public  power  to  be  exercised 
bv  the  corporation  as  a  public  agency 
of  the  State?  And  if  so,  the  acts  or 
neglect  of  the  officers  would  impose  no 
liability  on  the  corporation.  Ante,  § 
109;  post,  §§  1634,  1660,  1655-1665. 

1  In  Cohen  v.  New  York,  113  N.  Y. 
532,  a  city,  without  authority,  and  in 
violation  ot  a  statute  enacting  that  it 
should  have  no  power  to  authorize 
the  placing  or  continuing  of  encroach- 
ments or  obstructions  upon  any  street 
or  sidewalk  ^except  building  mate- 
rials), granted  by  permit  to  a  grocer,  in 
consideration  of  an  annual  license  tee. 
the  privilege  of  keeping  a  wagon  used 
in  his  business,  the  same  not  being  a 
public  licensed  cart,  in  the  street  in 
front  of  his  store  day  and  ni^t.  The 
wagon  being  so  placed  at  m^t  with 
the  thills  tied  up  by  a  string  m  a  per- 
pendicular position,  a  passing  ice- 
wagon  struck  it,  turning  it  around  and 
causing  the  thills  to  fafl  upon  and  kill 
a  passer-by  upon  the  sidewalk.  It  was 
held,  in  an  action  by  his  administra- 
trix against  the  city,  that  under  these 
circumstances  the  city  was  liable, 
being  regarded  as  itself  maintaining 
the  nuisance.  Peckham,  J.,  said:  "We 
do  not  say  that  this  principle  of  re- 


sponsibility would  render  the  city 
hable  in  every  case  of  a  mistaken  ex- 
ercise of  power,  authorizing  the  use  or 
occupancy  of  a  public  street  by  an  in- 
dividual. We  confine  ourselves  to  the 
decision  of  this  case,  and  we  simply 
say  that  when  the  city,  without  the 
pretence  of  authority,  and  in  direct 
violation  of  a  statute^  assumes  to 
grant  to  a  private  individual  the  rig^t 
to  obstruct  the  public  highway,  wmie 
in  the  transaction  of  his  private  busi- 
ness, and  for  such  privilege  takes  com- 
pensation, it  must  oe  regarded  as  itself 
maintaining  a  nuisance,  so  long  as 
the  obstruction  is  continued  by  reason 
of  and  under  such  license,  and  it  must 
be  liable  for  all  damages  which  may 
naturally  result  to  a  third  party  who 
is  injured  in  his  person  or  property  by 
reason  or  in  consequence  of  the  placing 
of  such  obstruction  in  the  highway." 

If  this  case  is  well  decid^  it  is  so 
upon  grounds  which,  as  we  tnink,  do 
not  impeach  the  doctrines  of  the  text, 
the  controlling  considerations  therdn 
being  not  the  relation  of  licensee  of 
the  city,  but  the  authorization  by  it, 
in  violation  of  a  statute,  of  a  nuisance 
upon  a  street,  rendering  the  same  im- 
safe  to  travellers.  See  if^ra,  §§  1702, 
1705;  Stanley  v.  Davenport,  54  Iowa, 
463,  noticed  ante,  §  1248.  note;  Shearm. 
&  Red.  N^.  \  263.  In  Kentucky,  it 
has  been  held  Uiat  a  municipality  must 
answer  in  damases  to  any  person 
injured  by  the  emoroement  of  an  uzk- 
constitutional  ordinance  by  the  muni- 
cipal officers  when  such  ordinance  is 
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a  municipality  acts  in  a  governmental  capacity  in  revoking  a  license 
issued  by  it,  and  the  municipality  is  not  liable  for  an  abuse  of  the 
power  of  revocation  by  its  officers  and  agents.^ 


§  1631  (954).  Municipal  Watar-Woita;  Failure  to  supply  Water.  — 
A  municipal  corporation,  owning  waterworks  or  gastoorks  which 
supply  private  consumers  on  the  payment  of  tolls,  is  liable  for  the 
negligence  of  its  agents  and  servants  the  same  as  like  private  pro- 
prietors would  be.*  But  in  the  absence  of  contract  it  is  not  liable 
to  the  consumer  of  water  for  negligerUly  laying  its  mains  too  near 
the  surface  of  the  ground  so  that  they  are  frozen,  whereby  the 
water  is  cut  off,  except  for  the  loss  of  the  rents  during  the  period 
when  the  water  is  not  supplied:  the  court  observing  that  the  claim 
in  suit  was  not  for  damages  caused  by  the  bursting  of  the  water- 
pipes  laid  by  the  city,  but  for  the  loss  of  water,  and  that  the  intro- 
duction of  water  by  the  city  into  private  houses  was  a  license  which 
was  paid  for,  and  was  not  on  the  footing  of  a  contract  guaranteeing 
a  constant  supply.' 


enacted  for  the  sole  benefit  of  the 
corporation  or  its  citizens.  Hence,  a 
person  imprisoned  by  a  town  marsnal 
lor  failure  to  pay  a  fine  under  such  a 
void  ordinance  was  held  to  have  a 
right  of  action  agsdnst  the  town  there- 
for. The  ordinance  in  this  case  re- 
quired transients  to  pay  a  license  tax 
for  the  pirivilege  of  selling  merchandise 
at  auction  or  retail.  McGraw  v. 
Marion,  98  Ky.  673.    But  qucaret 

1  Ison  V,  Griffin,  98  Ga.  623;  Lerch 
V.  Duluth,  88  Minn.  295;  Claussen  t;. 
Luveme,  103  Minn.  491.  Licensee 
held  entitled  to  repayment  of  license 
fee  for  unezptired  portion  of  Uoense 
upon  revocation  oy  municipality. 
Lydick  v.  Komer,  15  Neb.  500; 
State  V.  Weber,  20  Neb.  473:  Cham- 
berlain V.  Tecumseh.  43  Neb.  221; 
Auburn  v.  Mayer^  58  Neb.  161.  It  has 
been  said  that  if  the  municipal  au- 
thorities wrongfully  attempt  to  re- 
voke a  license  or  permit,  the  remedy 
of  the  owner  is  by  injunction  to  re- 
strain the  enforcement  of  the  void 
revocation.  Lerch  v.  Duluth,  88  Minn. 
295  ^rmit  to  remove  building  within 
fire  limits);  Claussen  v,  Luveme^  103 
Minn.  491  Hiquor  license).  A  city  is 
not  liable  for  the  wrongful  or  mis- 
taken acts  of  its  officers  in  reusing  to 
issue  a  license.  Butler  t;.  Moberly,  131 
Mo.  App.  172. 


«  BaUey  v.  New  York,  3  HiU  (N. 
Y.),  531;  2  Denio,  433;  Western  Sav. 
F.  Soc.  V.  Philadelphia,  31  Pa.  St.  175; 
Irving's  Ex'rs  v.  Media,  194  Pa.  648; 
Ysleta  V.  Babbitt,  8  Tex.  Civ.  App. 
432;  Shearm.  &  Bed.  Neg.  (4th  ed.) 
§  286.  Infra,  §§  1669-1673.  See  gen- 
erally ante,  §|  1317-1322  as  to  the 
duty  of  municipality  to  furnish  water, 
light,  &c.,  from  municipal  works. 

*  Smith  V.  Philadelphia,  81  Pa.  St. 
38;  ante,  §  1212.  See  also  United 
States  V.  Sault  Ste.  Marie,  137  Fed. 
Rep.  258;  Sandusky  v.  Central  City 
(Ky.),  68  S.  W.  Rep.  516;  Planters' 
Oil  Mill  V.  Monroe  Waterworks  Co.,  52 
La.  An.  1243;  Springfield  F.  &  M.  Ins. 
Co.  V.  Keeseville.  148  N.  Y.  46.  But  see 
Watson  V.  Needham,  161  Mass.  404. 
Liability  for  water  escaping  from  the 
pipes  or  reservoir,  and  for  damages 
from  the  bursting  of  pipes,  see  Hand!  v. 
Brookline.  126  Mass.  324;  Wilson  v. 
New  Bedford,  108  Mass.  261:  McAvoy 
V.  New  York,  54  How.  Pr.  (N.  Y.)  245; 
Chicago  V.  Setz,  202  lU.  545;  Aschoff 
V.  Evansville,  34  Ind.  App.  25;  Jenney 
V,  Brooklyn,  120  N.  Y.  164;  Stock  v. 
Boston,  149  Mass.  410,  where  a  city, 
having  contracted  to  supply  the  owner 
of  a  green-house  with  water  and  steam 
heat,  was  held  liable  for  the  destruc- 
tion of  plants  by  reason  of  the  freezing 
of  the  water-supply  pipe  from   being 
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§  1632  (955).    Demolition  of  HouaeB  to  present  spreading  of  lire. 

—  The  rights  of  private  property,  inviolable  as  the  law  regards 
them,  are  yet  subordinate  to  ike  higher  demands  of  the  public  wel- 
fare. SaliLS  popvli  suprema  est  lex.  Upon  this  principle,  in  cases  of 
imminent  and  urgent  public  necessity,  any  individiml  or  municipal 
officer  may  raze  or  demolish  houses  and  other  comlmstible  structures  in 
a  city  or  compact  town,  to  prevent  the  spreading  of  an  existing  con- 
flagration. This  he  may  do  independently  of  statute,  and  without 
responsibility  to  the  owner  for  the  damages  he  thereby  sustains. 
The  ground  of  this  exemption  from  liability  is  the  public  necessity, 
the  public  good;  and,  therefore,  if  the  public  good  did  not  require 
the  act  to  be  done,  —  if  the  act  was  not  apparently  and  reasonably 
necessary,  —  the  actors  cannot  justify,  and  would  be  responsible.^ 


imoovered  and  negligently  exposed 
while  the  city  was  constructing  a 
sewer  in  the  adjacent  street,  it  appear- 
ing that  the  owner  could  not  obtain  a 
supply  of  water  and  heat  by  the  use 
of  ordinary  diligence.  The  exi>osure 
of  the  water-pipe  was  the  proximate 
cause  of  the  injury,  and  the  city  was 
liable  in  tort,  notwithstanding  the 
owner  nii^t  recover  the  same  damages 
in  an  action  on  the  contract,  hijra, 
§§  1638,  1646,  1669,  1671. 

1  Mouse's  Case,  12  Coke,  63;  Ih, 
13,  where  Lord  Coke  says:  "For  the 
commonwealth,  a  man  shall  suffer 
damage;  as  for  the  savins  of  a  city  or 
town,  a  house  shall  be  plucked  down 
if  the  next  be  on  fire.  This  every 
man  may  do,  without  being  liable  to 
an  action."  Maleverer  v.  Spinke,  1 
Dyer,  36  6;  British  Cast  Plate  Co.  v. 
Meredith,  4  T.  R.  794,  797,  per 
BvUer.  J.;  Respublica  v.  Sparhawk, 
1  Dallas,  337,  and  authorities  cited  by 
McKean,  C.  J.  "We  find,  indeed,  a 
memorable  folly  recorded  in  the  third 
volume  of  Clarendon's  History,  where 
it  is  mentioned  that  the  lord  mayor  of 
London,  in  1666,.  when  that  city  was 
on  fire,  would  not  give  directions  for. 
or  consent  to,  the  pulling  down  of 
forty  wooden  nouses,  or  to  removing 
the  furniture,  &c.,  belonging  to  the 
lawyers  of  the  Temple,  then  on  the 
circuit,  for  fear  he  should  be  answerr 
able  for  a  trespass;  and  in  consequence 
of  this  conduct  half  of  that  great  dtv 
was  burned."  76.;  16  Vin.  Abr.  title 
'^NecessUy,"  pi.  8;  2  Kent  Com.  338; 
Taylor  v.  Plymouth,  8  Met.  (Mass.) 
462,  465,  per  Shaw,  C.  J.;  Neuert  v, 
Boston,  120  Mass.  338;  New  York  v. 


Lord,  18  Wend.  (N.  Y.)  126,  aflTg 
8.  c.  17  Wend.  (N.  Y.)  285;  Smith  v. 
Rochester,  76  N.  Y.  506;  Conwell  v. 
Emrie,  2  Ind.  35;  Field  v.  Des  Moines, 
39  Iowa,  575,  where  Miller,  C.  J.,  ap- 
plies the  doctrine  of  the  text;  Keller  t^. 
Corpus  Christi,  50  Tex.  614;  Bowditch 
V,  Boston,  101  U.  S.  16;  Quebec  v, 
Mahoney,  10  Rep.  Jud.  Que.  B.  R. 
378. 

In  the  case  of  Field  v.  Des  Moines, 
suprajthe  court  held  that  the  fact  that 
the  officers  of  a  municipal  corporation 
are  authorized  by  ordinance  to  direct 
the  destruction  of  private  dwellings 
and  other  property  to  prevent  the 
spread  of  fire,  does  not  make  the  cor- 
poration liable,  on  the  doctrine  of 
respondeat  superior,  to  the  owners  for 
property  thus  destroyed,  unless  there 
IS  an  express  statute  or  pzx>vision  in 
the  charter  creating  such  liability. 
The  destruction  of  private  property  to 
prevent  the  spread  of  conflagration  is  not 
a  "t{Mng  of  private  property  for  pMic 
use,**  entithng  the  owner  to  compensa- 
tion from  the  city.  The  destruction 
of  private  propertv  in  such  cases  is  an 
exercise  of  the  rig^t  which  individuals 
possess  to  destroy  private  property  in 
cases  of  impnerative  necessity.  See  also 
the  interesting  cases  of  the  American 
Print  Works  v.  Lawrence.  23  N.  J.  L. 
590,  aff'g  8.  c.  lb.  9;  and  see  s.  c.  on 
former  appeal,  21  N.  J.  L.  248;  lb, 
714,  which  arose  out  of  the  great  fire 
of  1836,  in  the  city  of  New  York; 
ante,  §  301.  See  opinion  of  Mr.  Justice 
Fidd  in  the  case  of  United  States  v. 
Pacific  Raibx)ad,  120  U.  S.  227,  in 
re8i>ect  of  property  destroyed  in  the 
Civil  War,  in  pursuance  of  military 
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§  1633  (956).  Same  Subject;  Statutory  Liability.  —  Municipal 
corporations,  or  certain  officers  thereof,  are  sometimes  appointed, 
by  charter  or  statute,  "agents  to  judge  of  the  emergency,  and  direct 
the  performance  of  acts  which  any  individual  might  do  at  his  peril, 
without  any  statute  at  all."  ^  And  by  statute  or  charter,  such  cor- 
porations are  not  unfrequently  made  liable  for  damages  which 
individuals  may  sustain  for  buildings  or  property  which  are  de- 
stroyed, under  the  direction  of  the  proper  officers,  to  prevent  the 
extension  of  a  fire.  The  liability  of  the  municipal  corporation  in 
such  cases  is  purely  statutory ,  and  therefore,  in  order  to  charge  the 
corporation,  the  case  must  be  clearly  and  fairly  within  the  enact- 
ment.* Thus,  where  the  statute  allows  such  a  recovery  only  when 
a  building  is  demolished  by  the  order  of  three  fire  wards  or  directors, 
a  destruction  of  it  by  the  order  or  direction  of  one  of  these  officers 
creates  no  liability  against  the  corporation;  and  a  by-law  authoriz- 

orders  or  from  military  necessity.    It  tion  of  the  presence  of  fugitive  soldiers, 

was  there  held  by  the  court  that  the  and  of  the  occupation  of  the  city  by 

United  States  are  not  liable  in  damages  Federal  troops;    and  Jones  v.   Kich- 

for  the  injury  or  destruction  of  private  mond,  18  Gratt.  (Va.)  517,  noticed  ante, 

property    caused    by    their    military  §  771,  note. 

operations;    nor   are   private   parties        ■  Taylor    v.    Plymouth,    8    Met. 

ch^eable  for  works  constructed  on  (Mass.)   462,   465;    Ruggles  v.   Nan- 

their  property  by  the  United  States  tucket,  11  Gush.  (Mass.)  433;  Hafford 

to  facilitate  such  operations.    Accord-  v.  New  Bedford,  16  Gray,  297;    Mo- 

inglvj  where  bridges  on  the  line  of  the  Donald  v.  Red  Wii^   13  Minn.  38; 

Pacific   Railroad    (of   Missouri)   were  Sorocco  v.  Geary,  3  Gal.  69;   Dunbar 

destroyed  during  the  Givil  War  by  v,  San  Francisco,  1  Gal.  355;  Howard 

either  of  the  contending  forces,  their  v,  San  Francisco,  51  Gal.  52;  Wheeler 

subsequent  rebuilding  by  the  United  t7.  Gindnnati,  19  Ohio  St.  19;  Western 

States  as  a  measure  of  military  neces-  Gol.  of  Horn.  Med.  v.  Gleveland,  12 

sity,  without  the  request  of,  or  any  Ohio  St.  375,  per  Gholaon,  J.;   Fisher 

contract  with,  the  railroad  company,  v.  Boston,  104  Mass.  87;    Neuert  v. 

imposed  no  liability  upon  it  therefor.  Boston,    120    Mass.    338;     Hayes   v. 

if  it  becomes  necessary  for  the  im-  Oshkosh,  33  Wis.  314.    The  text  was 

provement  of  the  sanitary  condition  approved  in  Field  v.  Des  Moines.  39 

of  its  inhabitants,  that  a  city  must  Iowa,  575,  in  which  it  was  held,  where 

create  a  nuisance,  —  as  the  depositing  the  ma^or  of  the  city,  in  pursuance  of 

of  refuse^  filth,  &c.,  in  a  particular  an  ordmance,  caused  buildings  to  be 

place.  —  its  liability  to  persons  affected  destroved  to  prevent  the  spread  of 

thereby  is  confined  to  its  careless  or  fire,  that  the  city  was  not  liable  to 

negligent    execution    of    the    work,  the  owner  of  the  buildings.    Miller^  G. 

Fort  Worth  v.  Grawford,  64  Tex.  202.  J.,  collects  and  reviews  the  principal 

*  People  V.  Wynhammer,  12  How.  oases.     See  also  Bowditch  v.  Boston, 


Denio  (N.  Y.),  461,  474,  opinions  of  not  distinctly  discussed.    Lumpkin,  J., 

Sherman  and  Porter,  Senators;   infra,  seems  erroneously  to  suppose  or  as- 

§  1655,  note.    Text  approved;  Keller  eume  th&t  there  ia  axt  implied  assumpsit 

V.  Gorpus  Ghristi,  50  Tex.  614;    and  on  the  part  of  the  city  for  the  destruo- 

see  Harman  v.  Lynchburg,  33  Gratt.  tion  of  such  propertv  as  might  other* 

Ta.)  37,  where,  in  1865,  whiskey  was  wise  have  been  saved  to  the  owner, 
iestroyed  by  the  police  in  anticipa- 
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ing  one  to  exercise,  in  uij^ent  cases,  the  powers  of  the  three,  was 
adjudged  to  be  void.^ 

§  1634  (957).     Same  Subject;  BeqMxndeat  Superior  not  Applleable. 

—  The  dty  council  of  Charleston,  acting  under  the  general  muni- 
cipal powers  of  the  city,  and  without  any  special  statute  creating  a 
liability,  adopted  an  ordinance  authorissmg  the  intendant,  among  other 
officers,  in  time  of  fire,  to  demolish  such  buildings  "as  may  be  judged 
necessary"  by  him  to  prevent  the  further  spread  of  fire,  thereby  in- 
vesting this  officer  with  the  power  to  judge  whether  the  necessity 
existed.  A  fire  being  in  progress,  the  plaintiff's  house  was  blown 
up  by  the  order  of  the  intendant,  and  the  fire  was  subsequently  ex- 
tinguished before  it  reached  his  premises.  He  brought  his  action 
of  trespass  against  the  city,  claiming  that  the  property  had  been 
destroyed  by  the  intendant  without  necessity,  and  that  the  ordi- 
nance authorizing  the  intendant  to  destroy  the  property  for  the 
benefit  of  the  dty  was  sufficient  to  charge  the  city  corporation  in 
case  the  plaintiff  established  that  the  destruction  was  imnecessary, 
and  that  the  discretion  of  the  officer  had  been  abused.  The  court 
decided  that  the  plaintiff  could  not  recover,  placing  its  judgment 
upon  the  broad  ground  that  the  dty,  being  a  public  corporation, 
was  not  liable  to  an  action  by  individuals,  unless  it  be  given  by 
statute.* 

^  CoflSn    V.    Nantucket,    5    Gush,  see  Pentz  v.  MtoA  Ins.  Co.,  9  Paige 

(Mass.)  269.    Note  remarks  of  MetcaV,  (N.  Y.),  568;  aty  F.  Ina.  Co.  of  New 

J.,  272,  as  to  whether  a  majority  of  the  York  v.  Gorlies,  21  Wend.  367.     In^ 

fire  wards  or  directors  could  lawfully  terest.    Interest  on  the  amount  should 

authorize  the  destruction  of  buildings,  be  allowed  from  time  of  destruction, 

Bowditch  V.  Boston.  101  U.  S.  16;  arUe,  New  York  v.  Pentz,  24  Wend.  (N.  Y.) 

§§  522,  587.    See  also  Ruggles  ».  Nan-  668;   25  Wend.  (N.  Y.)  157,  but  not 

tucket,  11  Gush.  (Mass.)  433,  on  this  intermediate  the  time  of  assessment 

point,  and  on  the  construction  of  the  and  confirmation  by  the  court.    Lord 

word  "owner."    As  to  the  estate  or  in-  v.  New  York,   3  HUl   (N.  Y.),  426. 

terest  necessary  to  justify  recovery,  Eoidenee.    The  opinions  of  bystanden 

and  as  to  the  right  of  recovenr  for  per-  as  to  whether  the  buildings  destroyed 

aonal  property  under  the  liew   York  would  have  taken  fire,  not  admisable; 

statute  (2  Rev.  Laws,  368),  see  Stone  as  to  the  opinion  of  firemen,  quare. 

V,  New  York,  25  Wend.  157,  aff'g  s.  c.  New  York  v.  Pentz,  24  Wend.  (N.  Y.) 

20  Wend.  (N.  Y.)  139;   New  York  v,  668. 

Lord,  18  Wend.  126;    17  Wend.  286.  «  White   v.  Charleston,  2  Hill  (8. 

Insurance,  It  is  held  that  the  fact  Car.),  571.   The  result  was  risht;  but 

that  the  owner  is  insured  does  not  assuming  the  power  to  pass  the  ordi- 

affect  the  right  of  recovery  or  the  nance,  the  decision  shoula  be  placed,  we 

amount  to  be  recovered  of  the  corpora-  think,  upon  the  g^und  that  ute  intend- 

tion.    The  insurers  are  entitled  to  be  ant  was  discharging  a  public,  as  distin- 

subrogated  to  the  rights  of  the  owner  guished  from  a  municii^  or  corporate 

or  assured^  and  to  have  appalled  on  duty,  and  is  not  in  tms  matter  to  be 

their  policies  the  amount  received  bv  regarded  as  the  agent  of  the  dty,  and 

him  from  the  corporation.    New  York  therefore  the  city  would  not,  on  the 

V.  Pentz,  24  Wend.  (N.  Y.)  668.    And  principle   of   reepondeat   superior,    be 
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§  1635  (958).  Same  Subject;  Statutory  Remedy.  —  As  one 
whose  property  has  been  destroyed  by  the  order  of  the  public 
authorities  for  the  public  benefit  has  a  strong  natural  equity  for 
compensation,  and  as  statutes  making  the  public  corporatian  liable 
are  remedial,  while  they  are  not  to  be  strained  to  cover  cases  not 
fairly  embraced  by  them,  they  are  yet  to  be  liberally  expounded.^ 
If  the  statute  creating  the  liability  against  the  corporation  pre- 
scribes the  remedy,  that  alone  can  be  pursued,  as,  if  the  statute 
provides  for  an  assessment,  a  civil  action  will  not  lie  against  the 
corporation.*  But  if  the  statute  gives  the  right  or  creates  the  lia- 
bility and  prescribes  no  spedfic  remedy,  an  action  may  be  brought.' 

§  1636  (959).  Destruetion  of  Property  by  Mobs.  —  Public  or 
municipal  corporations  are  under  no  common-law  liability  to  pay 
for  the  property  of  individuals  destroyed  by  mobs  or  riotous 
assemblages;*  but  in  such  case,  the  legislature  may  constitution-' 


responsible  for  his  acts.  Approved, 
18  Am.  Law  Review,  1009.  See  oscil- 
latioDs  in  later  cases.  Johnston  v. 
Charleston,  3  S.  Car.  232;  Coleman  v. 
Chester,  14  8.  Car.  286;  Black  v, 
Columbia,  19  S.  Car.  412.  7w/ra, 
§  1660,  note;  anU,  §§  109,  1627; 
post,  §§  1655-1666,  1737-1747;  Fisher 
V,  Boston,  104  Mass.  87;  Hafford  v. 
New  Bedford,  16  Grav  (Mass.),  297; 
Neuert  v.  Boston,  120  Mass.  338; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
Keller  v.  Coipus  Christi  (citing  text 
with  approval),  50  Tex.  614;  Hamilton 
County  V.  Garrett,  62  Tex.  602;  Edg- 
erly  v.  Concord,  59  N.  H.  78. 

»  New  York  t;.  Lord,  17  Wend. 
(N.  Y.)  285,  292,  per  Ndson,  C.  J.; 
afTd  18  Wend.  (N.  Y.)  126;  New 
York  V.  Pentz,  24  Wend.  (N.  Y.)  668; 
Stone  V.  New  York,  25  Wend.  fN.  Y.) 
157.  In. Ma88achu8€tt8  it  is  held  that 
the  statute  does  not  apply  to  a  build- 
ing which  is  pulled  down  by  order  of 
the  public  officers  after  it  is  so  far  burnt 
that  it  is  impossible  to  save  it.  Taylor 
V.  Plvmouth,  8  Met.  (Mass.)  462.  And 
the  New  York  statute  does  not  impose 
a  liability  on  the  corporation  for 
property  which  would  inevitably  have 
been  destroyed  by  the  fire.  Pentz  v, 
Mtn&  F.  Ins.  Co.,  9  Paige  (N.  Y.),  668; 
New  York  v.  Lord,  ITWend.  (N.  Y.) 
285.  Construction  of  Georgia  statute, 
making  municipal  corporations  liable. 
Dorrosan  v,  Huttner,  48  Ga.  133.  As 
to  liability  for  neglect  of  firemen,  see 
infra,  §  1660. 


•  RusseU  V.  New  Yorkj  2  Denio 
(N.  Y.),  461.  Same  principle,  infra f 
§  1680;  supra,  §§  1414-1417.  Where 
in  such  a  case  there  is  power  to  demolish 
the  building  a  court  of  ec[uity  will  not 
in  general  be  disposed  to  interfere  with 
the  exercise  of  the  power.  See  Auck- 
land V.  Westminster  Local  Board,  L.  R. 
7  Ch.  597;  Kerr  v,  Preston  Corp.,  L.  R. 
6  Ch.  Div.  463.  Remedy  by  action 
and  bv  injunction  in  respect  of  acts 
by  public  boards  and  commissioners 
in  excess  of  statutory  i)ower8,  and  to 
prevent  unnecessary  injury  from  the 
execution  of  such  powers,  see  Addison 
on  Torts  (4th  ed.),  chap.  16,  §  3. 

•  Lowell  V.  Wyman,  12  Cush. 
(Mnss.)  273,  276. 

•  Western  Col.  of  Hom.  Med.  v. 
Cleveland,  12  Ohio  St.  375;  Madison- 
ville  V.  Bishop,  113  Kv.  106,  citing 
text;  Adamson  v.  New  York,  110  N.Y. 
App.  Div.  58,  aff'd  188  N.  Y.  255, 
citing  text;  Long  v.  Neenah,  128  Wis. 
40,  citing  text.  See  also  lola  v.  Bim- 
baum,  71  Kan.  600;  Allegheny  County 
V.  Gibson,  90  Pa.  St.  397.  It  was  held 
in  Western  Col.  v.  Cleveland,  supra, 
that  a  provision  inter  alia  in  the  constit- 
uent act  of  the  city  that  it  ''shall  be 
the  duty  of  the  council  to  regulate  the 
police  of  the  city,  preserve  tne  peace, 
prevent  riots,  disturbances,  and  dis- 
orderly assemblages,"  had  reference  to 
the  passage  of  ordinances  to  be  en- 
forced by  officers  appointed  for  the 
purpose,  and  did  not  make  the  city 
responsible  for  the  riotous  destruction 
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aUy  give  a   remedy,  and   regulate   the   mode   of 
damages.^ 


the 


of  property,  or  for  the  neglect  of  the 
officers  of  the  city  in  not  preventing 
such  destruction.  Hart  v.  Bridgeport., 
13  Blatchf.  C.  C.  R.  289,  opinion  by 
Shipman,  J.  Supra,  i  1626.  See  also 
Prather  v.  Lexmgton,  13  B.  Mon. 
(Ky.)  669;  Ward  v,  LouisvUle,  16  B. 
Mon.  (Ky.)  184.  In  these  cases  liabil- 
it^r  was  soujp^t  to  be  grounded  on  the 
existence  ofpower  in  the  officers  to 
prevent  and  suppress  mol>8,  and  their 
failure  and  nealect  of  duty  in  this  resjiedt. 
The  court  did  not  regara  the  omissions 
or  acts  of  the  executive  officers  of  the 
city  as  imposing  any  liability  on  the 
city  in  its  corporate  capacity.  Cheaney 
t;.  Hooser,  9  B.  Mon.  (Ky.)  330; 
Robinson  ».  Greenville,  42  Ohio  St. 
626,  where  a  municipal  corporation  was 
held  not  to  be  liable  for  an  injury 
caused  by  the  discharge  of  a  cannon  in 
a  public  street  by  an  assembly  of  dis* 
orderly  persons,  though  it  had  nven 
them  permission  to  fire  it  and  took  no 
steps  to  stop  the  firing.  To  same  effect 
on  dmilar  facts,  Norristown  v,  Fitz- 
patrick,  94  Pa.  St.  121 ;  and  see  Lincoln 
V,  Boston,  148  Mass.  678,  where  a  city 
was  held  not  to  be  liable  for  damages 
caused  by  the  frightening  of  a  horse  in 
an  adjacent  street  by  the  firing  of 
cannon  in  a  public  common  under  a 
license  from  the  city.  See  further  as  to 
fireworks  in  the  pubUc  streets,  post^ 
§  1703.  In  further  support  of  the 
doctrine  stated  in  the  text,  see  supra, 
I  1626;  Ball  v.  Woodbine  (damage 
from  fireworks  discharged  in  violation 
of  ordinance),  61  Iowa,  83;  Hill  v. 
Charlotte,  72  N.  Car.  66;  infra,  §  1665 
et  sea.;  Pennsylvania  Ilall,  in  re,  5 
Pa.  St.  204;  Allegheny  County  v, 
Gibson,  90  Pa.  St.  397;  Fauvia  v.  New 
Orleans  (construing  statute).  20  La. 
An.  410;  Howe  v.  New  Orleans,  12 
La.  An.  481;  Baltimore  v.  Poultney 
(construing  Maryland  legislation),  26 
Md.  107;  Duffy  v,  Baltimore,  Taney 
C.  C.  200;  Williams  v.  New  Orleans, 
23  La.  An.  607 :  Hagerstown  v.  Dechert, 
32  Md.  369;  Bri^tman  t;.  Bristol,  65 
Me.  426;  Martin  v.  Brooklyn,  1 
Hill  (N.  Y.),  641,  646,  661;  UnderhiU 
V.  Manchester  (liability  of  towns  under 
statute),  46  N.  H.  214;  Chadboume  v. 
Newcastle,  48  N.  H.  196;  Bailey  v. 
New  York,  3  HiU  (N.  Y.),  631;  But- 
trick  9.  Lowell,  1  Allen  (Mass.),  172; 


Ely  V.  Niagara  County,  36  N.  Y.  297; 
Dale  County  v.  Gunter,  46  Ala.  118; 
Campbell's  Adm.  v.  Montgomery,  53 
Ala.  627;  Newberry  ».  New  York,  31 
N.  Y.  Super.  Ct.  369;  Moody  v.  Niagara 
County,  46  Barb.  (N.  Y.)  659;  New 
Orleans  &.  Abbagnato,  62  Fed.  Rep.  240; 
Chicago  League  Ball  Club  v.  Chicago^ 
77  m.  App.  124;  Wallace  v.  Norman, 

9  Okla.  339. 

^  Pennsylvania  Co.  v.  Chicago,  81 
Fed.  Rep.  317;  Chicago  v.  Pennsyl- 
vania Co.,  119  Fed.  Rep.  497;  Camp- 
bell V,  Montgomery  Council.  63  Ala, 
627,  citing  text;  Spring  Valley  Coal 
Co.  V.  Spnng  VaUey.  65  lU.  App.  671; 
Spring  Valley  Coal  Co.  v.  Spring  Valley, 
96  111.  App.  230;  lola  v.  Bimbaum,  71 
Kan.  600;  Madisonville  v.  Bishop,  113 
Ky.  106;  Lowell  w.  Wyman,  12  Cush. 
(Mass.)  273,  276;  Darhngton  v.  New 
York,  31  N.  Y.  164,  cited  arUe,  §  109, 
and  notes;  Marshall  v.  Buffalo,  176 
N.  Y.  646,  8.  c.  60  N.  Y.  App.  Div. 
149, 63  N.  Y.  App.  Div.  603;  Adamson 
V.  New  York.  188  N.  Y.  265,  aff'e  110 
N.  Y.  App.  Div.  68;  Gray  v.  Brooklyn, 

10  Abb.  0^.  Y.)  Pr.  n.  b.  186;  RuaseU 
i;.  New  York,  2  Denio  (N.  Y.),  461; 
Pennsylvania  Hall,  In  re,  6  Pa.  St.  204- 
It  is  held  imder  the  statutes  of  Kansas, 
that  an  action  against  a  city,  for  dam- 
ages resulting  from  the  kiUing  of  a  man 
by  a  mob,  would  be  brou^t  in  the 
name  of  the  personal  representative  of 
the  deceased.  Atchison  v.  Twine,  9 
Kan.  360.  City  held  not  liable  for 
the  killing  of  a  man  by  a  mob  under  a 
statute  imposing  liability  on  the  city 
for  "propcarty."  Gianfortune  v.  New 
Orleans,  61  Fed.  Rei>.  64.  Statute  of 
Maine  construed.  Brightman  v.  Bristol 
(contributory  fault  and  measure  of 
damages),  66  Me.  426.  Statute  of  iV^eio 
Hampshire  construed.  Underbill  v. 
Manchester,  46  N.  H.  214.  The  fact 
that  plaintiff  kept  a  disorderly  house 
held  no  defence.  Ely  v.  Niagara,  36 
N.  Y.  297.  The  statutes  in  question 
held  to  apply  to  all  injuries  to  persons 
and  property  and  are  not  limited  to 
such  as  result  in  loss  of  life.  Spring 
Valley  Coal  Co.  v.  Spring  Valley,  65 
III.  App.  671;  lola  t^.  Bimbaum,  71 
Kan.  600.  As  to  what  constitutes  a 
mob,  see  Madisonville  v.  Bishop.  113 
Ky.  106;  Duryea  v.  New  York,  10 
Daly  (N.  Y.),300,  aff'd  100  N.  Y.  626; 
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§  1637  (960).    Same  Subject;  LegisUtdve  Power  as  to  Remedy.  — 

As  the  right  to  reunbursement  in  such  cases,  when  given,  is  wholly 
based  upon  the  statute,  and  does  not  rest  upon  contract,  the  legis- 
lature may,  in  the  absence  of  special  constitutional  limitations, 
regulate  the  remedy  or  the  means  of  enforcement  of  the  liability  at  its 
pleasure,  even  after  judgment  has  been  rendered  against  the  munici- 
pality.^ 


Marshall  r.  Buffalo,  50  N.  Y.  App. 
Div.  149,  aff'd  176  N.  Y.  645;  Adam- 
son  V,  New  York,  110  N.  Y  App.  Div. 
58,  aTd  188  N.  Y.  255:  Aron  t;. 
Wausau,  98  Wis.  592.  A  charivari 
party  held  to  be  a  mob.  Cherryvale 
V.  Hawman,  80  Kan.  170,  citing  num- 
erous cases. 

In  Calif omia  it  is  not  necessary  that 
a  claim  against  a  coimty,  for  damages 
for  property  destroyed  by  a  mob. 
should  be  presented  to  the  board  oi 
supervisors  for  allowance  before  brinj^- 
ing  an  action  to  recover  judgment  on  it. 
The  act  of  the  legislature  compelling 
a  county  to  pay  for  property  destroyed 
by  a  mob  created  a  new  right,  and 
provided  a  new  remedy  therefor,  com- 
plete in  itself.  The  statute  of  Pennsyl- 
vania gives  to  the  owner  of  property 
destroyed  by  a  mob  a  right  of  action  for 
damages  against  the  county  where  such 
property  is  situated.  But  under  the 
statute,  no  person  can  recover  if  it 
appears  that  the  destruction  was  caused 
by  his  illegal  or  improper  conduct,  nor 
unless  it  appears  that  upon  knowledge 
of  the  intention  to  destroy  the  propertv, 
if  there  be  sufficient  tmae,  notice  be 
given  to  the  sheriff  or  other  specified 
officials.  In  a  case  imder  this  statute 
(The  Pittsburg  Riot)  it  was  held  (1) 
that  the  proi>erty-owner  is  not  in  de- 
fault for  not  giving  notice,  unless  he  had 
first  knowledge  of  the  intention  to 
destroy;  (2)  that  the  improper  con- 
duct to  prevent  recovery  must  be  the 
proximate  cause  of  the  destruction, 
and  the  assertion  of  a  legal  right  in  a 
legal  manner  would  not  be  improper 
conduct;  ^3)  that  the  fact  that  the 
riot  was  wiaespread,  and  beyond  the 
power  of  local  authorities  to  anticipate 
or  subdue,  did  not  constitute  a  defence; 
(4)  that  the  owner  of  personal  property 
in  transitu,  though  a  non-resident,  was 
entitled  to  the  benefit  of  the  statute: 
and  (5)  that  such  property  destroved 
in  a  county  by  a  mob  was  situated  in 
the  county.  Allegheny  County  v, 
Gibson,  90  Pa.   St.   297.    See  Clear 


Lake  W.  W.  Co.  v.  Lake  County, 
45  Cal.  90.  Such  statutes  are  gener- 
ally considered  to  be  constitutional. 
Pennsylvania  Co.  i;.  Chicago.  81  Fed. 
Rep.  317;  Chicago  v.  Manhattan 
Cement  Co.,  178  lU.  372;  Sturges  v. 
Chicago,  237  111.  46;  lola  v.  Bimbaum, 
71  Kan.  600;  Brown  v.  Orangeburg 
County,  55  S.  Car.  45.  A  railway 
companv,  as  a  common  carrier  and 
bailee  for  hire,  is  the  "owner"  of 
property  within  the  meaning  of  the 
Illinois  statute  authorizing  a  recovery 
for  destruction  W  the  act  of  a  mob. 
Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  r. 
Chicago,  242  111.  178;  Chicago  v. 
Pennsylvania  Co.,  119  Fed.  Rep.  497. 
Under  the  Kansas  statute  whatever 
mav  have  caused  the  conduct  of  the 
mob  may  be  shown  in  mitigation  of 
damages.  Adams  v.  Salina,  58  Kan. 
246.  Hence,  the  conduct  and  reputa- 
tion of  the  keeper  of  a  saloon  which 
was  destroyed  by  the  act  of  a  mob  may 
be  given  in  evidence  in  mitigation  of 
the  damages  to  his  property.  Stevens 
».  Anthony,  82  Kan.  179. 

1  Louisiana  v.  New  Orleans,  109 
U.  S.  285.  In  affirming  a  judg- 
ment in  this  case,  which  denied  the 
writ  of  mandamtis  to  compel  a  levy 
of  taxes  to  pay  judgments  against  a 
city  for  damages  caused  by  a  mob,  Mr. 
Justice  Field  swd:  "The  right  to 
reimbursement  for  damages  caused  by 
a  mob  or  riotous  assemblage  of  people 
is  not  founded  upon  any  contract  be- 
tween the  city  and  the  sufferers.  Its 
liability  for  the  damages  is  created  by 
a  law  of  the  legislature,  and  can  hie 
withdrawn  or  limited  at  its  pleasure. 
.  .  .  It  is  their  [municipal  corporc^ 
tions']  duty  to  exercise  their  authority 
so  as  to  prevent  violence  from  any 
cause,  and  particularly  from  mobs  and 
riotous  assemblages.  It  has,  therefore, 
been  generally  considered  as  a  just 
burden  cast  upon  them  to  require 
them  to  make  good  any  loss  sustained 
from  the  acts  of  such  assemblages 
which   they   should   have   repressed. 
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§  1638  (961).  Implied  Lial>iUl7  ez  delieto;  DIstiiietton  between 
Quasi  Corporfttioiis  and  Municipal  CoiporationB.  —  In  considering 
the  subject  of  the  implied  liability  (by  which  we  mean  a  liability 
where  there  is  no  express  statute  creating  or  declaring  it)  of  munici- 
pal corporations  to  civil  actions  for  misconduct  or  negl&A  on  their  pari, 
or  on  the  part  of  their  officers  in  respect  to  corporate  duties,  resulting 
in  injuries  to  individuals,  it  is  essential  to  bear  in  mind  the  dis- 
tinction pointed  out  in  a  former  chapter/  and  to  be  noticed  agun 
hereafter,*  between  municipal  corporations  proper,  such  as  towns 
and  cities  specially  chartered  or  voluntarily  organizing  under 
general  acts,  and  inmluntary  quasi  corporations,  such  as  townships, 
school  districts,  and  counties  (as  these  several  organizations  exist 
in  most  of  the  States),  including  therein  for  this  purpose  the  peculiar 
form  of  organization,  before  referred  to,  known  as  the  New  England 
town.*  The  decisions  of  the  courts  in  this  country  are  almost 
uniform  in  holding  the  former  class  of  corporations  to  a  much  more 
extended  liability  than  the  latter,  even  where  the  latter  are  invested 
with  corporate  capadty  and  with  the  power  of  taxation;^   but 


The  imi>o6ition  has  been  supposed  to 
create,  in  the  holders  of  jprop^y 
liable  to  taxation  within  their  limits, 
an  interest  to  discourage  and  prevent 
any  movements  tending  to  such  violent 
proceeding.  But,  however  considered, 
the  imposition  is  simply  a  measure  of 
legislative  policy,  in  no  respect  resting 
upon  contract,  and  subject,  like  all 
other  measures  of  policy,  to  any  change 
the  le^ature  may  see  fit  to  make, 
either  m  the  extent  of  the  liability  or 
in  the  means  of  its  enforcement.  And 
its  character  is  not  at  all  changed  by 
the  fact  that  the  amount  of  the  loss, 
in  pecuniary  estimation,  has  been 
ascertuned  and  established  by  the 
judgments  rendered.  The  obUgation 
to  make  indemnity  created  by  the 
statute  has  no  more  element  of  contract 
in  it  because  merged  in  the  judgments 
than  it  had  previously.'^  It  was  held, 
applying  these  principles,  that  a  statute 
passed  and  a  constitutional  provision 
adopted,  after  the  judgments  were 
obtained,  which  restricted  the  power  of 
taxation  by  a  city  to  such  an  extent  as  to 
make  it  impossible  to  pay  the  fudgments, 
were  valic^  and  did  not  deprive  the 
judgment  creditor  of  property  within 
the  meaning  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States.  Louisiana  v.  New  Orleans,  109 
U.S. 286.    Index —  ConstiiutumalPro' 


visions;   Contracts;   Judgments;   Man^- 
damus;    Remedy. 

1  AnU,  chap.  ii.  §S  34,  109. 

*  Infra,  §§  1639.  1687,  1708-1715. 

*  AnU,  f  §  40^. 

*  Ante,  I  34  and  note,  §  109;  Acme 
Road  Machinery  Co.  v.  Bridgewater, 
185  N.  Y.  1;  Soper  v,  Henry  County, 
26  Iowa,  264;  Sussex  County  v. 
Binder,  18  N.  J.  L.  108.  Approved 
Cooley  ».  Essex  County,  27  N.  J.  L. 
416;  Pray  v,  Jersey  Qty,  32  N.  J.  L. 
394;  Passaic  Br.  Prop.  v.  Hoboken 
Land  &  Imp.  Co.,  13  N.  J.  Eq.  503, 
504;  Cooley  Const.  lim.,  240  et  seq.; 
Niles  Tp.  V.  Martin,  4  Mich.  557; 
Larkin  v.  Saginaw  County  (defective 
bridge),  11  Mich.  88;  Lesley  v.  White, 
1  Speers  L.  (S.  Car.)  31;  Young  v. 
Edgefield  R.  Com'rs,  2  Nott  &  McC. 
(S.  Car.)  637;  Carroll  v.  'Hshamingo 
Co.  Pol.  Bd.,  28  Miss.  38;  Anderson 
r.  State,  23  Miss.  459;  Hedges  v. 
Madison  County,  6  111.  567;  Levy  r. 
Salt  Lake  City,  3  Utah,  63;  infra, 
§§  1639,  1641,  1647,  1687,  1708,  and 
cases  cited. 

In  Maryland,  a  county  is  liable  for 
injuries  caused  by  unsafe  roads  and 
bndges.  Calvert  County  v.  Gibson,  36 
Md.  229.     Index,  tit.  County. 

In  Caliiomia,  incorporated  cities 
are  not  liable  for  injuries  sustained  by 
private  individuals,  caused  by  the  neg- 
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respecting  the  grounds  for  this  difference,  there  is  considerable 
diversity  of  opinion.  The  principle  involved  lies  at  the  basis  of  a 
large  class  of  actions  against  municipal  corporations,  and  it  is 
desirable  to  examine  it  in  the  light  of  the  adjudications  which  have 
established  it.  It  may,  in  the  first  place,  be  remarked  that  it  is  a 
general  principle  of  law,  founded  in  reason,  that  where  one  suffers 
an  injury  by  the  neglect  of  any  duty  of  perfect  obligation  owing  to 
him  which  rests  upon  another,  the  person  injured  has  his  action. 
This  doctrine  applies  not  only  to  individuals,  but  to  private  corpora- 
tions aggregate,  and  it  obliges  such  corporations  to  respond  in  a 
private  action,  though  such  action  be  not  expressly  given  by  statute, 
for  the  damages  which  another  may  suffer  by  reason  of  neglect  or 
default  in  the  performance  of  any  such  corporate  duty.* 

lect  of  the  city^  officers  in  keeping  injury  was  suffered,  the  only  remedy 
streets  or  bridges  in  repair,  unless  made  being  by  information  or  indictment, 
liable  by  charter  or  statute.  In  the  And  it  was  specially  urged  that  there 
case  below  cited  the  court  says:  "In-  were  technicsu  objections  to  maintain- 
corporated  cities  in  this  State  are  mere  ing  trespass,  or  trespass  upon  the  case, 
governmental  instruments  formed  un-  These  objections  were  disposed  of  in  the 
der  the  State  laws  for  thepurposes  of  most  satisfactory  manner  by  the  terse 
internal  administration.  Tney  are  not  and  luminous  judgment  of  Parsons, 
distinguishable  in  principle  from  coun-  C.  J.,  who  decided  that  the  action 
ties  created  by  law  for  the  same  pur-  woula  lie,  and  placed  the  decision  upon 
pose.  Under  the  .  acts  organizing  the  broad  and  clear  grounds  stated  in 
counties,  boards  of  supervisors  and  the  text,  viz.:  that  private  corpora- 
road  overseers  are  charged  with  the  tions,  i.  6.,  corporations  created  for 
duty  of  keeping  pubUc  hidiways  in  their  own  benefit,  equally  with  individ- 
repair;  and  it  was  held,  in  Huffman  v,  uals,  are  liable  for  any  damages  which 
San  Joaquin  Coimty,  21  Cal.  426,  and  another  may  suffer  by  reason  of  any 
Crowell  V.  Sonoma  County,  25  Cal.  313,  neglect  or  default  to  perform  any  cor- 
that  counties  are  not  liable  for  injuries  porate  duty.  Weld  i;.  Androscoggin 
sustained  by  private  individuals  Boom  Prop.,  6  Me.  93  (liability  of 
through  the  neglect  of  the  officers  boom  companies) ;  Ward  v,  Newark  & 
charged  with  such  duties^  and  it  was  P.  Tump.  Co.,  20  N.  J.  L.  323,  325; 
intimated  that  responfidbility,  if  any,  Pamaby  v.  Lancashire  Canal  Co.,  11 
for  such  injuries  rested  upon  the  in-  A.  &  E.  223.  This  principle  as  to  pri- 
dividual  officers  in  default."  "VHnbigler  vate  corporations  is  at  the  present  day 
V.  Los  Angeles,  45  Cal.  36;  Tranter  v.  so  well  established  as  to  be  amon;;  the 
Sacramento,  61  Cal.  271.  fundamental  doctrines  of  our  juris- 
^  As  to  private  corporations,  this  is  prudence.  "The  result  of  the  cases 
well  illustrated  by  the  early  case  in  is^''  says  the  Supreme  Court  of  the 
Massachusetts  of  Kiddle  v.  Merrimac  United  States,  "tnat  for  acts  done  by 
River  Canal  Prop.,  7  Mass.  169.  This  the  agents  of  a  [private]  corporation, 
was  an  action  ot  case  against  the  de-  either  in  contractu  or  in  delicto,  in  the 
fendants,  a  canal  corporation,  which  course  of  its  business  and  of  their 
were  bound  by  their  charter  to  con-  emplovment,  the  corporation  is  re- 
struct  their  canal  so  deep  and  wide  sponsible  as  an  individual  is  respon- 
that  rafts  of  a  certain  description  could  sible  imder  similar  circumstances." 
pass  through  it  when  the  same  could  This  rule  is  applicable  to  municipal 
pass  the  river  with  which  it  was  con-  corporations,  but  it  is  appUed  with 
nected,  but  which  failed,  to  the  plain-  sreater  care.  Salt  Lake  City  v.  Hol- 
tiffs  injury,  thus  to  construct  their  Ester,  118 U.S. 256, 262;  Philadelphia, 
canal,  it  was  objected  that  no  private  W.  &  B.  R.  R.  Co.  v.  Quigl^,  21  How. 
action  lav  against  a  corporation  for  a  (U.  S.)  202.  In  Quigley's  Case,  supra, 
breach  of  its  duty,  even  though  special  it  was  held  that  the  railroad  company 
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§  1639  (962).  Umited  Lial>mi7  of  New  England  Towns.  — The 
question  was  presented  for  decision  at  an  early  day  in  Massachu- 
setts, whether  tovms  in  that  State  (the  statute  being  silent  upon 
the  subject)  stood  upon  the  same  footing  as  respects  liability  for 
damages  arising  from  their  neglect  of  duty  as  individuals  and  private 
corporations;  and  it  was  decided  that  they  did  not,  and  that  in 
order  to  subject  them  to  a  civil  action  in  favor  of  an  individual  for 
neglect  in  respect  to  their  public  duties  concerning  highways,  though 
such  duties  were  enjoined  by  statute,  the  legislature  must  expressly 
give  the  action.  Applying  this  principle,  it  was  accordingly  held, 
in  Mower  v.  Leicester,^  that  a  town  was  not  liable  in  a  common-law 
action  for  damages  sustained  by  an  individual  through  a  defect  in  the 
highways  of  the  town.  This  case,  or  the  English  case  upon  which  it 
was  based,*  has  been  generally  followed  throughout  the  New  England 


nd^t  be  liable  to  an  action  for  libd. 
In  Reed  v.  Home  Sav.  Bank,  130  Mass. 
443,  it  was  held  that  the  bank  might  be 
liable  to  an  action  for  maliciaua  prose- 
cutio7i,    InfrOf  §  1654. 

>  Mower  v.  Leicester,  9  Mass.  247. 
"From  a  very  early  period  in  Massa- 
chttseUa  towns  have  been^  by  general 
laws,  required  to  keep  highways  and 
bridges  in  repair,  and  made  liable  to 
actions  for  defects  therein  by  persons 
sustaining  special  damage  in  their 
persons  or  property.  Mass.  Col.  St. 
1648;  2  Mass.  Ck)I.  Rec.  229;  Mass. 
Col.  Sts.  (ed.  1672)  12;  Prov.  St.  1693- 
94  (5  W.  &  M.),  chap,  vi.,  {§  1,  6;  1 
Prov.  Laws  (State  ed.),  136,  137; 
Anc.  Chart.  66.  66,  267,  269;  St.  1786, 
chap.  Ixxxi.,  §§  1,  7;  Kev.  St.,  chap. 
XXV.,  S§  1,  22;  St.  1850,  chap,  v.;  Gen. 
Sts.,  chap.  3div.,  S§  1,  22."  Hill  v. 
Boston,  122  Mass.  344,  350.  In 
Mower  v.  Leicester,  says  Grayj  C.  J., 
"the  question  was  directly  presented 
for  judi^ent,  in  an  action  at  common 
law  against  a  town  [in  MassachuseUal 
for  a  personal  injury  caused  by  a 
defect  in  a  highway,  of  which  the  town 
had  not  had  the  notice  required  to 
charge  it  under  the  statute.  It  was 
ar^ed  for  the  plaintiff  that  none  of  the 
objections  which  prevailed  in  Russell 
V.  Devon  County,  2  T.  R.  661,  667, 
applied,  because  here  the  town  was  a 
corporation  created  by  statute,  capa- 
ble of  suing  and  being  sued,  was  bound 
by  statute  to  keep  the  pubuc  highways 
in  repair,  was  called  upon  to  answer 
only  for  its  own  default,  and  had  a 
treasury  out  of  which  judgments  re- 
covered against  it  might  be  satisfied; 


and  that  the  objection  that  a  multi- 
pUcity  of  actions  would  be  the  conse- 
quence of  levying  the  execution  on 
one  or  more  inhabitants  of  the  town 
could  have  no  effect,  because  it  would 
equally  apply  to  every  action  against 
a  town  or  parish,  and  yet  such  actions 
were  every  day  brought  and  supported. 
But  the  court  arrested  judgment,  say- 
ing: 'It  is  well  settled  that  the  com- 
mon law  gives  no  such  action.  Corpo- 
rations created  for  their  own  benefit 
stand  on  the  same  ground,  in  this  re- 
spect, as  individuals.  But  quasi  cor- 
porations, created  by  the  legislature 
tor  purposes  of  public  policy,  are  sub- 
ject, by  the  conmion  law,  to  an  indict- 
ment tor  the  neglect  of  duties  enjoined 
on  them ;  but  are  not  liable  to  an  action 
for  such  neglect,  unless  the  action  be 
given  by  some  statute.'"  Hill  v, 
Boston,  supra;  post,  §§  1642,  1688, 
1694. 

•  Russell  V.  Devon  Co.,  2  T.  R.  661, 
667.  In  this  case  an  individual 
brought  his  action  against  the  county 
for  an  injury  he  sustained  b^  its 
neglect  to  repsur  a  coimty  bridge. 
The  duty  to  repair  was  admitt^. 
That  the  defendant  was  liable  to 
indictment  for  neglect  to  repair  was 
conceded.  And  inasmuch  as  it  had 
no  corporate  fund,  or  means  of  obtain- 
ing such  a  fund,  out  of  which  a  judg- 
ment could  be  satisfied,  and  because 
each  inhabitant  would  be  liable  to 
satisfy  the  judgment  which  might  be 
levied  on  one  or  two  individuab,  who 
would  have  no  (practicable)  means 
whatever  of  reimbursing  themselves, 
it  was  considered  that  the  action  oould 
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States,  and  has  resulted  in  the  establishment  therein^  and  in  the  very 
general  recognition  elsewhere,  of  the  doctrine  that,  without  a  statute 
giving  it,  no  private  action  lies  against  towns  in  New  England  or 
other  qiuisi  corporations,  for  the  neglect  of  purely  governmental 
duties  imposed  on  them  by  general  legislative  enactment  applicable 
to  all  such  corporations  as  governmental  or  public  agencies.^ 

not  be  maintained.  But  this  reason 
clearly  does  not  appfy  to  ordinary 
chartered  municipalities,  or,  in  fact, 
to  any  public  body  having  a  oorpoiv 
ate  funa,  or  the  means  of  obtaining 
one,  out  of  which  the  judgment  may 
be  satisfied.  In  Riddle  v.  Merrimac 
River  Canal  Prop.»  7  Mass.  169,  187, 
the  decision  in  Russell  v.  Devon, 
suprOf  is  considered  as  based  upon 
"sound  reason/'  and  it  was  approved 
in  England  in  Mackinnon  v.  Penson, 
25  Eng.  L.  A  Eq.  457:  Cowley  v,  New- 
market Local  Board,  L.  R.  [1892] 
App.  Cas.  346;    see   also  Sydney jp. 


Bourke,  L.  R.  [1895]  App.  Cas._  433j 
Maguire  v.  Liverpool,    L. 


,  R.    119051 

1  K.  B.  767.  It  is  reviewed  and  com- 
mented on  in  msuw  subsequent  cases; 
see  particularly,  Weightman  v.  Wash- 
ington Corp.,  1  Black  (U.  S.),  39,  52, 
53;  Morey  v,  Newfane,  8  Barb.  (N.  Y.) 
645;  Young  v.  Edgefield  R.  Com'rs,  2 
Nott  &  McC.  (S.  Obut.)  537;  Beardsley 
V.  Smith,  16  Conn.  368,  375;  Ball  v. 
Winchester,  32  N.  H.  435;  Oilman 
V.  Laconia,  55  N.  H.  130  (explaining 
and  limitii]^  Ball  t;.  Winchester) ;  East- 
man v.  Meredith,  36  N.  H.  284,  cited 
infra,  §  1641,  note;  McConnell  v, 
Dewey  (road  supervisor's  liability), 
5  Neb.  385;  Altnow  v.  Sibley,  30  Minn. 
186:  Weltsch  v.  Stark,  65  Minn.  5; 
1  Thomps.  Neg.,  chap.  xv. 

Mode  of  enforcing  liabUiiies  of  New 
England  towns.  It  may  here  be  re- 
marked that,  at  common  law,  corpora^ 
tors  are  not  personally  liable  for  the 
dd)ts  of  the  corporation;  btU  by  usage 
and  practice,  peculiar  in  this  country 
to  the  New  England  States,  qtiasi  cor- 
porations, as  towns,  counties,  and 
parishes,  are  an  exception  to  this  rule, 
and  private  property  may  be  taken  to 
satisfy  a  corporate  iuagment.  The 
history  of  this  anomalous  usage,  and 
the  reasons  for  it,  are  stated  at  laxwa 
by  Church,  J.,  in  Beardsley  v.  Smith, 
16  Conn.  368.  See  also  Hill  v. 
Boston,  122  Mass.  344;  Union  v. 
Crawford,  19  Conn.  331;  Femald  v. 
Lewis,  6  Me.  264,  268,  per  Weston.  J.; 
Brewer  v.  New  Gloucester,  14  Mass. 


216;  Merchants'  Bank  v.  Cook,  4  Pick. 
(Mass.)  405,  414;  Chase  v.  Merrimack 
Bank,  19  Pick.  (Mass.)  564;  Gaskill  v. 
Dudley,  6  Met.  (Mass.)  546, 551.  The 
usage,  as  established  by  statute,  is  not 
a  taking  of  property  without  ''due 

Srocess  of  law."  Eames  v.  Savage,  77 
ie.  212.  See  also  S  1^06,  note. 
Remedy  of  inhabitant  over,  Beers  v, 
Botsford,  3  Day  (Conn.),  159.  Index, 
tit.  New  England  Tovms.  But  it  is 
otherwise  in  case  of  corporations 
proper;  and  the  author  is  aware  of  no 
instance,  out  of  New  England,  even  in 
the  case  of  quasi  corporations,  in 
which,  without  a  statute  to  that  effect, 
private  property  has  been  considered 
liable  to  pay  public  debts.  Ante, 
§§  992,  1506,  note,  1519,  note;  North 
Lebanon  v.  Arnold,  47  Pa.  St.  488; 
Miller  v.  McWilliams,  50  Ala.  427. 
In  accord  with  the  author's  views  are 
Flori  V,  St.  Louis,  69  Mo.  341;  Brab- 
ham v.  Hinds  Coun^,  54  Miss.  363; 
Kincaid  v.  Hardin  County,  53  Iowa, 
430,  distinguishing  Wilson  v,  Jefferson 
County,  13  Iowa,  181;  s.  p.  Sher- 
boume  v,  Yuba  County,  21  Cal.  113 
Mitchell  V.  Rockland,  52  Me.  118 
Symonds  v.  Clay  County,  71  111.  355, 
C>owell  V.  Sonoma  County,  25  Cal. 
313.  Town  in  Wisconsin  constructing 
and  maintaining  a  levee,  pursuant  to 
statutory  authoritjr,  is  not  liable  to  an 
owner  of  lands  which  are  overflowed  in 
consequence  of  the  negligence  of  the 
town  m  maintiuning  the  levee.  Spell- 
man  V.  Caledonia,  117  Wis.  254, 
259.  In  the  chapters  on  Corporate 
Boimdaries,  Dissolution,  Contracts, 
and  Mandamus  we  have  had  occasion 
to  consider  the  remedies  of  creditors 
against  municipal  and  public  corporar 
tions,  to  which  the  reader  is  referred. 
^  In  Rhobidas  v.  Concord,  70  N.  H. 
90,  the  court  examined  and  reviewed 
the  nature  and  extent  of  the  implied 
or  common-law  liability  of  towns  m  an 
opinion  of  marked  ability.  Peaslee,  J., 
who  delivered  the  opmion  of  the 
court,  siunmed  up  the  cases  in  which 
toums  in  New  Hampshire  are  not 
liable  as  follows:    "It  appears  that 
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§  1640  (963).  Uxxiited  UabiUty  of  Counttoi.  —  According  to  the 
prevailing  rule,  counties  are  under  no  liability  in  respect  qf  torts,  except 
as  imposed  (expressly  or  by  necessary  implication)  by  statute.  They 
are  political  divisions  of  the  State  created  for  convenience,  and  are 
usually  regarded  not  to  be  impliedly  liable  for  damages  su£Fered  in 
consequence  of  neglect  to  repair  a  county  road  or  bridge;  ^  such  a 
liability,  unless  declared  by  statute,  is  generally,  but  not  quite  uni- 
versally, denied  to  exist.^  On  the  same  grounds;  such  organizations 
as  townships,  school-districts,  road-districts,  and  the  like,  though 
possessing  corporate  capacity  and  power  to  levy  taxes  and  raise 
money,  for  their  respective  public  purposes,  have  been  very  generally 
considered  not  to  be  liable  in  case,  or  other  form  of  civil  action,  for 
neglect  of  public  duty,  unless  such  liability  he  created  by  statute.^    A 


towns  are  not  liable  at  common  law, 
(1)  for  the  improper  discharge  of  a 
purely  sovemmentiBl  function:  East- 
man V.  Meredith,  36  N.  H.  284;  Doo- 
Uttle  V.  Walpole,  67  N.  H.  654;  (2) 
for  neglect  to  t>erform  duties  imposed 
upon  them  without  their  consent; 
Sargent  v.  Gilford,  66  N.  H.  543;  (3) 
for  the  acts  of  officers  whose  powers 
and  duties  are  so  fixed  by  the  tegislar 
ture  that  the  town  cannot  control  or 
direct  their  actions:  Ball  v.  Winchester, 
32  N.  H.  435:  Hardy  v.  Keene,  52 
N.  H.  370;  Edgerly  v.  Concord,  50 
N.  H.  78;  Gross  v.  Portsmouth.  68 
N.  H.  266.  In  every  case,  in  wnich 
it  has  been  held  there  was  no  liability, 
the  decision  has  been  placed  upon  one 
of  these  grounds.  In  no  case  has  non- 
liability been  put  upon  the  broad 
ground  that  there  is  no  common-law 
fiability  of  a  municipal  corporation." 
/n/ro,  8  1640. 

»  Po8t,  §§  1688-16H  1715;  Granger 
r.  Pulaski  CJounty,  26  Ark.  37;  Wal- 
tham  V.  Kemper,  55  111.  346;  White  v. 
Bond  County,  58  111.  297;  Hollenbeck 
V.  Winnebago  County,  95  111.  148; 
Abbett  V.  Johnson  County,  114  Ind. 
67;  Shearm.  A  Red.  Nep.  (4th  ed.) 
§  256,  note,  and  cases  cited;  Smith 
V.  Allen  County,  131  Ind.  116;  Morris 
V.  Switzerland  Coimty,  131  ind.  285; 
Vigo  County  ».  Daily,  132  Ind.  73; 
Cones  V.  Benton  County,  137  Ind.  404; 
Jasper  County  v.  AUman,  142  Ind.  573; 
State  V.  Marion  County,  170  Ind.  595; 
Talbott  V.  St.  Joseph  County,  42  Ind. 
App.  198;  Kincaid  v,  Hardin  County, 
53  Iowa,  430;  Brabham  9.  Hinds 
County,  54  Miss.  363;  Moest  v.  Buffalo. 
116  N.  Y.  App.  Div.  657,  662,  aff^d 


193  N.  Y.  615;  Hughes  v.  Monroe 
County,  147  N.  Y.  49,  56,  citing  text; 
Markev  v,  Queens  Coimty,  154  N.  Y. 
675:  Lefrois  v.  Monroe  County,  162 
N.  Y.  563;  White  v.  Chowan  County, 
90N.  Car.  437;  Duncan  t;.  Lynchburg, 
2  Va.  Dec.  700,  citing  text. 

>  Cases,  supra;  pok,  (§  1687-1694. 
1713, 1714;  Askew  tr.  Hale  County,  54 
Ala.  639;  Barbour  County  v.  Mom, 
48  Ala.  566. 

In  Indiana  it  is  considered  that  the 
duty  of  the  county  to  keep  bridges  in 
repair  ie  imperative,  and  having  the 
power  to  make  appropriations  of 
mone^  for  that  purpose,  the  county  ie 
held  vmptiedly  liable  for  damages  stis- 
tained  by  a  traveller  from  a  county 
bridge  negligently  suffered  to  remain 
out  of  repair.  House  v,  Montgomery 
County,  60  Ind.  580;  Knox  County  tr. 
Montgomery,  109  Ind.  69,  and  cases 
cited;  Abbett  v.  Johnson  County,  114 
Ind.  67.  Poet,  §§  1688-1694,  1713, 
1715. 

In  N(hraska  the  general  rule  of  the 
rumrtiabilUy  of  counties  in  such  cases 
is  held.  Woods  v.  Colfax  County,  10 
Neb.  552;  s.  c.  23  Alb.  L.  J.  14. 

*  Weightman  v,  Washington  Corp., 
1  Black  (U.  S.),  39;  Van  Eppes  v. 
Mobile,  25  Ala.  460;  Sheiboume  tr. 
Yuba  County,  21  Cal.  113;  Beardsley 
V.  Smith,  16  Conn.  368,  375;  Chidsey 
V.  Canton,  17  Conn.  475:  Bray  tr. 
Wallingford.  20  Conn.  416,  419; 
Hedges  r.  Madison  County,  6  HI.  567; 
Hollenbeck  v,  Winnebago  County,  95 
111.  148;  Kincaid  v.  nardin  County, 
53  Iowa,  430,  approving  text;  Lane  tr. 
Woodbury,  58  Iowa,  i62;  Adams  v. 
Wiscasset  Bank,  1  Me.  361;  NUes  Tp. 
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county,  though  it  has  power  to  erect  and  repair  public  buildings, 
and  to  levy  and  collect  a  tax  for  that  purpose,  is  not  responsible,  in 
the  absence  of  a  statute  making  it  so,  for  injuries  resuMng  from  the 
unsafe  and  dangerous  condition  of  county  bwUdings,  especially  where 
there  exists  no  statute  authorizing  the  levy  of  a  tax  to  satisfy  such  a 
judgment.  A  county  was  accordingly  held  not  to  be  liable  for  an 
injury  suffered  by  the  plaintiff,  who,  when  in  attendance  upon  court 
as  a  witness,  was  precipitated  into  the  cellar  of  the  court-house,  in 
consequence  of  the  negligent  omission  qf  the  agerds  or  officers  of  the 
county  to  guard  or  light  a  dangerous  opening  leading  into  the  cellar.^ 


H.  Gom'rB  v,  Martin,  4  Mich.  557; 
Larkin  v.  Saginaw  County,  11  Mich. 
88;  Sutton  9.  Carroll  County  Pol.  Bd., 
41  Miss.  236;  Reardon  v.  St.  Louis, 
36  Mo.  555;  Tritz  v,  Kansas  City,  84 
Mo.  632;  Famum  v.  Concord,  2  N.  H. 
392;  Eastman  v.  Meredith.  36  N.  H. 
284;  Sussex  County  v.  Strader,  18 
N.  J.  L.  108;  State  v,  Hudson  County, 
30  N.  J.  L.  137;  Lorillard  v.  Monroe, 
11  N.  Y.  392:  Bartlett  v.  Croaer,  17 
Johns.  (N.  Y.)  439;  TreadweU  v.  Hanr 
cock  County.  11  Ohio  St.  190,  per 
OhoUon,  J.;  Baxter t;.  Winooski  Tump. 
Co.,  22  Vt.  114,  123;  ante,  §§  34,  109, 
1638.  and  cases  cited. 

Tne  doctrine  of  the  text,  as  else- 
where shown  in  this  chapter,  does  not 
apply  to  New  En^and  towns,  where 
the  duty  is  private  or  corporate,  as 
distinguished  from  public;  nor  does 
it  appear  to  be  applied  when  the 
wron^ul  act  is  in  tne  nature  of  a 
trespass  upon  the  property  rights  of 
others.  Gilman  v.  Laoonia,  55  N^  H. 
130;  explaining  and  limitmg  Ball  v. 
Winchester,  32  N.  H.  435.  See  Rho- 
bidas  V.  ConconL  70  N.  H.  90,  cited 
anU,  §  1639;  infra,  §  1641;  Weed  v, 
Greenwich.  45  Conn.  170.  In  order 
to  establish  a  lial)ility  upon  such  an 
organization  for  damages,  it  must  be 
shown  that  prior  to  the  accident  the 
corporation  must  have  had  exclusive 
control  of  the  bridge  or  building  where 
the  injury  occurred.  Titler  v.  Iowa 
County,  48  Iowa,  90;  Hollenbeck  v, 
Winnebago  County,  95  111.  148,  supra. 

^  Liability  of  countiea  far  neglect  of 
officials,  iStc,  Post,  SS 1688-1694, 1713, 
1714  ;  Index,  tit.  County;  Hamilton 
County  V.  Midiels,  7  Ohio  St.  109, 
cited  ante,  §  37,  note  (overruling  the 
early  case  of  Brown  County  v.  Butt, 
2  Ohio,  348,  recognized,  but  without 
examination,  as  authoritative,  in  Rich- 
ardson V,  Spencer,  6  Ohio,  13,  following 


Russell  V,  Devon  CounW,  2  T.  R.  661, 
approving  Riddle  v.  Merrimac  River 
Cajial  Prop.,  7  Mass.  169);  Mower 
V.  Leicester,  9  Mass.  247;  Young  v, 
Edgefield  R.  Comers,  2  Nott  &  McC. 
(S.  Car.)  537;  White  v,  Charleston,  2 
HiD  (S.  CaxX  571;  Ward  v,  Hartford. 
County.  12  Conn.  404:  Sussex  County 
V.  Strader,  18  N.  J.  L.  108;  Kincaid 
9.  Hardin  County,  53  Iowa,  430  (dis- 
tinguishing Wilson  V.  Jefferson  County, 
13  Iowa,  181);  s.  p.  Sherboume  v. 
Yuba  County,  21  Cal.  113;  Mitchell 
V.  Rockland,  52  Me.  118;  Dosdall  v. 
Olmsted  County  (failure  to  repur 
court-house),  30  Minn.  96;  Crowell  v, 
Sonoma  County,  25  Cal.  313;  Hedges 
ir.  Madison  County,  6  111.  557;  Hol- 
lenbeck V.  Winnebago  Co.  (defective 
construction  of  public  bmlding),  95 
111.  148;  Symonds  v.  Clay  County 
(negligent  setting  fire  to  brush  by 
county  employee),  71  HI.  355;  Fowle 
V.  Alexandria,  3  Pet.  (U.S.)  398.  409; 
Morey  t>.  Newfane,  8  Barb.  (N.  Y.) 
645.  See  similar  case  of  Eastmans. 
Meredith,  36  N.  H.  284;  infra,  §  1641, 
note.  See  also  $  1673,  and  note. 
But  a  city  is  liable.  Campbell  v, 
Montgomery,  53  Ala.  527.  Nor  is  a 
towndbip  bable  in  Kansas.  Eiken- 
berry  v.  Bazaar,  22  Kan.  556.  It  was 
said,  arguendo,  in  7  Ohio  St.  109,  supra, 
that  a  municipal  corporation  proper 
would,  under  like  circumstances,  have 
been  liable.    See,  on  this  point,  infra, 

»  1655-1668;  Cleveland  v.  King,  132 
.  S.  295.    So  in  Georgia,  a  county. 


although  it  is  its  duty  to  keep  a  l 
and  sufficient  jail,  is  not  liame  for  an 
escape  caused  by  the  insufficiency  of  (he 
jail,  though  the  sheriff  may  have  been 
made  liable  therefor,  there  being  no 
statute  giving  such  an  action.  The 
Governor  v,  Clark  County,  19  Ga. 
97,  citing  Russell  v.  Devon  County,  2 
T.  R.  661;    S.P.  Haygood  v.  Cliik 
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§  1641  (964).    Statutory  and  ImpUed  UabiUty  of  New  England 
Towns.  —  In  New  England,  as  will  hereafter  be  shown,  there  is,  in- 

County,  20  Ga.  845.    See  also  Petera  and  henoe  the  county  is  not  liable  for 

V.  State,  9  Ga.  109;   Soales  t;.  Chat-  their   judicial   action   or   non-action, 

tahoochee     County     (non-repair     of  Miller  v.  Iron  County,  29  Mo.  122; 

bridges),  41  Ga.  225.  State  v.  St.  Louis  County  Court,  34 

The  non-liability  of  counties  in  Mo.  546.  The  county  is  part  of  the 
Virginia,  in  the  absence  of  a  statute  body  of  the  State,  Commonwealth  v, 
declaring  the  liability,  is  asserted  by  Brice,  22  Pa.  St.  211.  It  is  liable  as 
the  Court  of  Appeals  in  Fry  r.  Albo-  at  common  law  for  services  of  phy- 
marie  County,  86  Va.  195.  The  sicians  in  making  a  post  mortem  exam- 
county  was  sued  to  recover  damages  ination  at  request  of  coroner.  AUe- 
resultmg  from  the  alleged  negligence  ^eny  Countv  v,  Shaw,  34  Pa.  St.  301. 
of  a  State  convict  enga^d  in  workine  But  not  liable  for  medical  treatment  of 
on  the  public  roads,  ana  of  the  alleged  prisoner  taken  ill  on  his  trial.  Com- 
negligence  of  a  superintendent  who  monwealth  v.  Hall,  7  Watts  (Pa.),  290: 
was  appointed  under  the  authority  of  supra^  §  1615,  note.  LiabiHty  of 
State  law.  ''No  suit,"  said  the  court,  counties  on  warrants  or  orders.  See 
"can  be  maintained  against  the  county  Index,  tit.  Orders;  Warrants.  Road 
of  Albemarle  upon  the  principle  of  districts  are  political  subdivisions  of 
respondeat  superior,  because  the  relar  coimties,  and  road  officers  are  not 
tion  of  master  and  servant  did  not  liable  to  civil  action  unless  by  force 
exist.  Such  officers  are  quasi  public  of  statute.  McConnell  v.  Dewey,  5 
officers  of  the  State;  for,  althoi^  the  Neb.  385,  392.  If  a  statute  creates  a 
officer  in  charge  was  appointed  by  the  claim  or  liability  against  a  county, 
county,  yet  the  office  and  duties  ind-  and  provides  no  remedy  for  its  enr 
dent  to  it  were  created  by  an  act  of  forcement,  an  action  at  law,  by  ordi- 
the  legislature,  for  the  general  public  nary  sununons  and  complaint,  will  lie. 
welfare;  the  public  roads  of  Albe-  Lowndes  County  v.  Hunter,  49  Ala. 
marie  county  being  highways  of  the  507.  See  Index,  tit.  Mandamus. 
conmionweafth  for  the  common  bene-  Where  a  claim  against  a  county  for 
fit  of  all  the  people  of  the  State  who  money  is  properly  presented  to  the 
have  a  right  to  use  them.  We  have  county  board,  ana  tney  fail  or  refuse 
been  referred  to  numerous  decisions  to  take  any  action  thereon,  or  fail  or 
concerning  the  character  of  the  duty  refuse  to  allow  the  same,  the  holder 
required  of  these  and  other  officials  may  then  conunence  an  action  thereon 
similarly  situated,  drawing  a  distino-  agamst  the  county  for  the  amount, 
tion  where  the  duty  is  for  the  benefit  In  such  action  it  is  not  necessary  that 
of  the  general  pubuc  and  where  it  is  he  should  set  forth  that  he  had  pre- 
for  the  benefit  of  a  corporation,  but  viously  presented  the  clidm  to  the 
we  do  not  cite  them.  Tney  are  more  county  board  for  their  allowance, 
distinctly  applicable  to  municipal  cor-  Such  presentation  does  not  constitute 
porations  proper  than  to  such  organi-  any  part  of  his  cause  of  action.  Ordi- 
zations  as  counties,  which  are  rather  narily  the  records  of  the  county  fur- 
political  subdivisions  of  the  State,  or,  nish  the  best  evidence  of  the  acts  and 
as  sometimes  denominated,  *  quasi  proceedings  of  the  comnuspioners, 
corporations.' ''  but  when  such  acts  and  proceeding 

A  county  is  not  liable  for  a  nuisance  amoimt  in  law  to  a  contract,  and  this 

to  a  citizen  in  the  erection  of  a  Jail  in  for  services  or  property,  or  something 

the  immediate  vicinity  of  his  residence,  of  value  to  be  furnished,   and  such 

or  for  suffering  it  to  become  so  filthy  contract  has  been  executed  by  the 

and  disorderly  as  to  be  a  nuisance  to  other    party,    and    the    county    has 

him  and  his  family.    Wehn  v.  Gage  received  the  benefit  of  it,  it  womd  not 

County,  5  Neb.  494;   s.  p.  Crowell  v.  be  proper  to  allow  the  county  commis- 

Sonoma  County.  25  Cal.  313;  Thread-  sioners  to   defeat   an   action  merely 

gill  V.  Anson  Coimty,  99  N.  C.  352  because  the  commisffloners  and  thdr 

(not  liable  for  a  nuisance  on  court-  clerk  had  failed  to  do  their  duty  by 

house  square).    County  courts  in  Mis-  making  their  records  show  all  their 

souri  are  not  agencies  of  the  county,  acts  and  proceedings.    In  such  a  case, 

but  a  branch  of  the  State  judiciary,  where   the    records    are   silent   witii 
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deed,  a  liability  on  both  dtiea  and  Ummsfot  injuries  caused  by  unsafe 
Of  defective  highways  and  streets,  but  this  liability  is  regarded  as 
wholly  and  strictly  statutory,  Tlie  rule  of  law  above  mentioned  ^  is 
there  adhered  to,  but  it  is  not  of  universal  application  even  as  to 
towns,  for  it  is  considered  that  there  may  be  other  instances  in  which 
they  are  civilly  liable  for  neglect  of  duty,  vnthout  an  express  statute  to 
that  effect?  Speaking  of  the  rule  established  in  the  before-mentioned 
case  of  Mower  v.  Leicester,  that  a  private  action  cannot  be  main- 
tained against  a  quasi  corporation  for  neglect  of  public  duty  un- 
less the  action  be  given  by  statute,  Mr.  Justice  Metcalf ,  in  a  much 
later  case,'  says:    "And  so  it  has  ever  since  been  held  by  this  and 


reference  thereto,  the  contract  may  be 
shown  by  parol  evidence.  Gillett  v. 
Lyon  County,  18  Kan.  410.  See 
Index,  tit.  County;  Mandamus;  Records 
and  Documents. 

1  Supra,  §  1639. 

*  OUver  V.  Worcester,  102  Mass. 
489,  496;  Blodgett  v.  Boston,  8  Allen 
(Mass.),  237;  Stickney  v.  Salem,  3 
Allen  (Mass.),  374;  Chidsey  v.  Canton, 
17  Conn.  476,  478,  approving  Mower 
V.  Leicester,  9  Mass.  247;  Reed  v.  Bel- 
fast, 20  Me.  246.  See  also  Weisenbere 
V.  mnneconne,  56  Wis.  667;  infra,  §§ 
1687' 1688,  1691,  1692. 

'  Bigelow  V.  Randolph,  14  Gray 
(Mass.),  541,  543;  Eastman  v.  Mere- 
dith, 36  N.  H.  284,  and  Conrad  v. 
Ithaca,  16  N.  Y.  158.  elsewhere  re- 
ferred to,  are  approved.  The  extract 
in  the  text  from  Bigelow  v.  Randolph 
approved  by  Sherwood,  J.,  in  Hannon 
V.  St.  Louis  County,  62  Mo.  313,  316. 
See  also  ante,  §§  37,  109,  1638  et  seq.; 
post,  §§  1655,  1665,  1737. 

New  England  tovm;  liability  for 
neglect  of  jmUic  duty;  d^ective  townr 
house.  The  question  of  the  right  to 
maintain  an  action  against  a  New 
England  town  (the  nature  of  which 
has  been  before  considered)  for  neglect 
of  duty^  in  the  absence  of  statute 
either  giving  or  prohibiting  such  an 
action,  was  learnedly  and  ably  ex- 
amined by  the  Supreme  Ourt  of  New 
Hampshire,  in  the  case  of  Eastman  v, 
Meredith,  just  mentioned  and  here- 
tofore referred  to  {ante,  §  41).  The 
material  facts  were,  that  the  defendant 
(the  town  of  Meredith)  built  a  town- 
house,  in  which,  among  other  purposes, 
to  hold  town-meetings.  The  house,  by 
the  negligence  of  those  who  built  it 
for  the  town,  was  so  defectively  con- 
structed that  the  flooring,  at  an  annual 


town-meeting,  gave  way,  and  the 
plaintiff,  an  inhabitant  and  legal  voter, 
m  attendance  upon  the  meeting,  re- 
ceived a  serious  bodily  injury.  The 
plaintiff's  injunr  was  caused  by  the 
msufficiency  of  the  building.  The 
court  concedes  for  the  argument  that 
it  was  the  duty  of  the  town  to  provide 
a  safe  and  smtable  place  for  holding 
town-meetings  (see  ante,  §  34,  note), 
and,  treating  the  case  on  this  basis, 
states  the  question  to  be  decided  thus: 
"Whether  a  citizen  of  the  town  who 
suffers  a  private  injury  in  the  exercise 
of  his  pubUc  rights,  from  neglect  of 
the  town  to  perform  this  pubhc  duty, 
can  maintain  an  action  against  the 
town  to  recover  damages  for  the  in- 
jury?" It  was  held  that  the  plaintiff 
could  not  recover;  and  this  decision 
rests  mainly  upon  the  ground  that  a 
statute  is  necessary,  and  has  been  uni- 
formly so  considered  in  New  England 
since  the  early  cases  of  Riddle  v.  Mer- 
rimac  River  Canal  Prop..  7  Mass.  169, 
187  (supra,  §  1639,  note),  and  Mower 
V.  Leicester,  9  Mass.  250  (supra,  § 
1639),  in  order  to  subject  towns  to  a 
civil  action  for  neglect  to  perform 
a  pubUc  duty.  Towns  in  New  Hamj}- 
shire  and  the  New  England  States,  it 
is  stated,  are  created  by  general  law. 
They  give  no  assent,  at  least  no  ex- 
press assent,  to  the  act  creating  them.  ^ 
TTiey  are  involuntary  territorial  and 
poUtical  divisions  of  the  State,  for  the 
purposes  of  government  and  muni- 
cipal regulation.  They  are  declared 
by  statute  to  be  corporations,  but  this 
does  not  enlarge  their  duties  or  liabiU- 
ties.  Ante,  §§  34,  41.  The  case  was 
considered  to  be  one  of  new  impres- 
sion, and  on  these  grounds  was  dis- 
tinguished by  the  court  from  cases  in 
England  decided  under  charters  which 
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other  courts.  TkU  rule  of  law,  however,  is  of  limited  appUcaiion. 
It  is  applied  in  the  case  of  towns  only  to  the  neglect  or  omission 
of  a  town  to  perform  those  duties  which  are  imposed  upon  all  towns, 
without  their  corporate  assent,  and  exclusively  for  public  purposes, 
and  not  to  the  neglect  of  those  obligations  which  a  town  incurs 
when  a  special  duty  is  imposed  on  it,  with  its  consent,  express  or 
implied,  or  a  specid  authority  is  conferred  on  it,  at  its  request.  In 
the  latter  cases,  a  town  b  subject  to  the  same  liabilities,  for  the 
neglect  of  those  special  duties,  to  which  private  corporations  would 
be,  if  the  same  duties  were  imposed  or  the  same  authority  conferred 
on  them,  including  their  liability  for  the  wrongftd  neglect  as  well  as 
the  wrongful  acts  of  their  officers  and  agents,'*  ^ 


imposed  a  public  duty  upon  the  cor- 
poration as  the  condition  or  price  of 
the  corporate  franchises,  and  from  cases 
decided  in  other  States  in  this  country, 
in  which  cities  and  towns  have  been 
held  Uable  to  a  civil  action  for  neglect 
to  perform  pubtic  duties  growing  out 
of  grants  conferring  special  powers 
and  privileges  for  local  advantage  or 
benefit.  AnU,  §  109;  Bee  infra,  §§  1642, 
1655,  1665,  1668,  1741  et  seq. 

Conformably  to  these  pnnciples,  it 
was  held  in  Bigelow  v,  Randolph,  14 
Gray,  541,  above  cited,  that  a  town  in 
Massachusetts  which  has  assumed  the 
duties  of  a  school-district  is  not  liable 
for  an  injury  sustained  by  a  scholar  at- 
tending the  public  school  from  a  danr 
gerous  excavation  in  the  schooU-house 
yard,  owing  to  the  negligence  of  the 
town  officers.  On  the  same  ground  it 
has  since  been  held,  in  an  elaborate 
opinion,  that  a  cmld,  attending  a 
pubUc  school  in  a  school-house  [pro- 
vided by  a  city,  under  the  duty  im- 
posed upon  it  by  general  ktws,  cannot 
maintain  an  action  against  the  city 
for  an  injury  suffered  by  reason  of 
the  unsafe  condition  of  a  staircase  in 
the  school-house,  over  which  he  is 
passing.  Hill  v,  Boston,  122  Mass. 
344;  infra,  §  1642;  Sullivan  v.  Boston, 
126  Mass.  540;  s.  p.  Finch  v.  Toledo 
Bd.  of  Education,  30  Ohio  St.  37. 
See  and  compare  Miles  v.  Worcester, 
154  Mass.  511;  Wahrmann  v.  New 
York  Board  of  Education,  111  N.  Y. 
App.  Div.  345^  aff'd  187  N.  Y.  331; 
Bassett  v.  Fish  (defective  school- 
house  floor),  75  N.  Y.  303:  s.  c.  below, 
12  Hun  (N.  Y.),  209;  and  Donovan  v. 
Board  of  Education,  85  N.  Y.  117; 
ante,  §  1638,  note;  infra,  §  1642,  note. 
As  to  liabiUty  for  defective  school- 


houses,  see  post,  i  1658.  Unsafe  court" 
house.  Supra,  §  1640,  and  note; 
Thomps.  Neg.,  chaps,  xv.,  xvi. 

Where  the  plaintiff  received  a  per- 
sonal  injtary  by  the  falling  of  a  portion 
of  the  brick  and  plastering  in  a  room 
occupied  by  a  crrr  as  a  common-council 
room^  it  was  held  that  if  the  dangerous 
condition  of  the  premises  at  the  time 
of  the  accident  was  the  result  of  causes 
beyond  the  control  of  the  city  au- 
thorities, and  the  injury  happened 
before  the  lapise  of  a  reasonable  ^time 
to  restore  them  to  a  safe  condition, 
the  dtv  would  not  be  liable.  But 
althougn  the  original  cause  might 
have  been  inevitable  accident,  yet  if 
the  city  authorities  continued  to  use 
the  building  for  pubUc  meetings  of 
the  council,  and  failed  to  repair  the 
premises  in  a  reasonable  time,  and  the 
injury  happened  in  consequence  of 
such  neglect,  while  the  plaintiff  was  in 
exercise  of  due  care,  the  citv  would  be 
liable  to  him.  Chicago  v.  O'Brennan, 
65  ni.  160.  See  infra,  §§  1642-1646. 
A  city  is  not  Uable  in  damages  for  in- 
juries inflicted  upon  a  person  by  the 
fall  of  a  market-^iouse  caused  by  a  wind 
storm  of  unprecedented  force  and  vio- 
lence. Flon  V.  St.  Louis,  69  Mo.  341. 
The  general  liability  of  munidpalitieB 
for  injuries  caused  by  falling  substances 
on  streets  and  public  places  is  discussed 
below. 

^  Implied  liability  of  New  England 
town  for  torts:  In  Rhobidas  v.  Concord, 
70  N.  H.  90,  109,  110,  Peaslee,  J., 
after  spedfying  the  cases  in  which 
to¥ni8  are  not  subject  to  an.  implied 
or  common-law  Hability  (see  ante,  ( 
1639),  said:  "In  no  case,  has  non- 
liabifity  been  put  on  the  broad  ground 
that  there  is  no  common-law  l&bility. 
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§  1642  (965).  Same  Subject;  RUl  ▼.  Boston.  — The  question  of 
ihe  implied  liabiliiy  of  a  municipal  corporation  for  the  neglect  of  a 
pvblie  duty  resulting  in  special  damage  to  an  individual  has  at  a  later 
date  nndergone,  in  the  Supreme  Judicial  Court  of  Massachusetts, 
the  most  borough  exammation  to  which,  perhaps,  it  had  ever 
been  subjected.*  The  opinion  of  Mr.  Chief  Justice  Gray,  for  learned 

N.  H.  354.  If  towns  were  mere  divi- 
sions of  the  State,  and  oould  not  be 
sued  without  authority  from  the  legis- 
lature, many  of  these  actions  would 
have  failed.  ...  So  far  as  the  ques- 
tions involved  in  this  branch  of  the 
law  have  been  considered,  the  deci- 
sions seem  to  recognize  three  classes  of 
cases  in  which  towns  are  liable  for  torts 
at  common  law:  (1)  For  urgent  acts 
(even  in  the  discharge  of  imposed 
duties)  which  interfere  with  the  rights 
of  others,  provided  such  rights  do  not 
depend  upon  the  imposed  duty;  Gil- 
man  V,  Laconia,  65  N.  H.  130:  Car- 
penter w.  Nashua,  58  N.  H.  37;  Farker 
V,  Nashua,  59  N.  H.  402;  Willey  i;. 
Portsmouth,  64  N.  H.  214.  (2)  For 
their  acts  concerning  propertv  not 
employed  in  a  public  use;  Clark  v. 
Manchester,  62  N.  H.  577.  (3)  Where 
duties  of  a  public  nature  are  volun- 
tarily assumed;  Rowe  v,  Portsmouth, 
56  N.  H.  291." 

1  Hill  V.  Boston,  122  Mass.  344, 
followed  in  Tindley  v.  Salem,  137  Mass. 
171,  where  the  Massachusetts  decisions 
are  classified  by  C.  AUen,  J.;  Wixon  v. 
Newport,  13  R.  I.  454,  where  a  city 
was  held  not  to  be  liable  for  a  defect 
in  heating  a  pubUc  school  building 
whereby  a  pui)il  was  injured,  the  duty 
of  the  city  being  a  public,  and  not  a 
corporate  duty.  But  see  Miles  v.  Wor- 
cester, 154  Mass.  511;  Clark  v. 
NicholasviUe  (Ky.),  87  S.  W.  Rep. 
300;  Brown  v.  New  York,  32  N.  Y. 
Misc.  571;  Blair  v.  Granger,  24  R.  I. 
17;  Folk  i;.  MUwaukee,  108  Wis.  359. 
See  also  Wahrmann  v.  New  York 
Board  of  Education,  111  N.  Y.  App. 
Div.  345.  Ante,  §§  1638,  note,  1641; 
post,  §§  1667,  and  note,  1687,  1688. 
See  Daniels  v.  Racine,  98  Wis.  649, 
651,  discussing  the  origin  and  nature 
of  municipal  Hability  and  referring  to 
the  text.  In  Johnson  v.  Somerville, 
195  Mass.  370.  Loring,  J.,  reviews  at 
great  length  the  principles  governing 
the  responsibility  of  municipal  cor- 
porations in  MassachuseUs  for  'the 
acts  of  its  officers  and  employees  and 
examines  and  states  the  decisions  of 


of  a  municipal  corporation.  On  the 
other  hand,  there  are  numerous  cases 
wherdn  towns  were  held  to  answer 
for  their  acts  without  any  statutory 
liability,  either  expressly  or  impliedly 
imposed.  Qtumlum  meruit  has  been 
maintained  to  recover  for  building  a 
highway  where  the  plaintiff  had  f aued 
to  perform  a  special  contract.  Wad- 
leig^  t;.  Sutton,  6  N.  H.  15;  Davis  v, 
Barrington,  30  N.  H.  517.  So  where 
a  town  let  a  bouse  for  a  term  of  3''ears 
and  the  tenant  made  repairs,  which 
were  to  be  in  Ueu  of  rent,  and  was 
subsequently  evicted  before  the  end 
of  the  term,  he  was  entitled  to  recover 
the  value  of  the  repairs  to  the  town. 
Smith  V.  Newcastle,  48  N.  H.  70.  If 
a  town  so  constructs  a  highway  as  to 
cause  a  nuisance  on  the  property  of 
an  abutter,  the  town  is  liable.  Gilman 
V.  Laconia,  55  N.  H.  130:  Cole  v.  Gil- 
ford, 63  N.  H.  60.  T^e  same  rule 
appues  to  the  construction  of  sewers; 
^e  Mills  V.  Nassau,  63  N.  H.  136; 
Nutt  9.  Manchester,  58  N.  H.  226; 
to  a  failure  to  properly  care  for  high- 
ways after  they  are  built,  Parker  v. 
Nashua,  59  N.  H.  402;  and  to  cases 
where  the  improper  construction  was 
not  authorizeoj  but  has  been  paid  for 
and  the  benefit  accepted;  Carpenter 
V.  Nashua,  58  N.  H.  37.  Where  the 
work  of  maintaining  sewers  is  volun- 
tarily undertaken,  the  town  is  liable 
for  mjuries  to  private  property  r^ 
suiting  from  negugence  in  such  work. 
Rowe  V.  Portsmouth,  56  N.  H.  291. 
The  court  has  also  sustained  actions 
against  towns  for  the  obstruction  of  a 
private  way.  Willey  ».  Portsmouth,  64 
N.  H.  214;  tor  money  paid  to  discharge 
a  debt  due  from  the  town,  Sanborn  v. 
Deerfield,  2  N.  H.  253;  for  the. ex- 
penditures  of  a  committee  to  purchase 
land  for  a  cemetery,  Eastman  v. 
Hampstead,  66  N.  H.  195;  for  labor 
performed  and  materials  furnished  in 
the  construction  of  waterworks,  Lea- 
vitt  V.  Dover,  67  N.  H.  94:  and  for 
the  expenses  of  a  committee  before  the 
legislature.  Rider  v,  Portsmouth,  67 
N.  H.  298;   Bachelder  v,  Epping,  28 
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research,  for  the  analysis  of  the  leading  judgments  on  the  subject  in 
England  and  America,  and  critical  observations  upon  them,  is  so 
intrinsically  valuable  that  it  will  be  studied  by  all  who  desire  to 
trace  the  history  of  the  law  on  this  point,  and  to  know  its  exact 
condition.  The  case  was  this:  The  plaintiff,  a  child  eight  years  of 
age,  attending  a  public  school  prooided  by  the  cUy  of  Boston,  was  in- 
jured by  reason  of  the  unsafe  condition  of  the  staircase  in  the  school- 
house,  and  for  the  special  damage  thus  sustained  an  action  of  tort 
was  brought  against  the  city.  No  statute  gave  or  denied,  in  terms, 
the  right  of  action  in  such  a  case.  The  charter  of  the  city  contained 
no  provision  in  respect  of  schools  or  school-houses;  but  a  genial 
statute  applicable  throughout  the  Commonwealth,  made  it  the  im- 
perative duty  of  all  cities  and  towns  to  provide  and  maintain 
school-houses.  It  was  held,  conceding  the  negligence  of  the  city 
in  respect  to  the  condition  of  the  staircase,  that  the  action  could 
not  be  sustained. 

§  1643  (965  a).  Same  Subject;  Principle  of  the  Ilecision;  Ground 
ol  Liability  stated.  —  The  principle  of  the  decision  was  stated  to 
be  that,  according  to  the  well-settled  law  of  Massachusetts,  no 
private  action,  unless  authorized  by  express  statute,  can  be  main- 
tained against  a  town  or  city  for  the  neglect  of  a  public  duty  im- 
posed upon  it  as  the  agent  of  the  public,  by  general  laws  for  the 
benefit  of  the  public,  and  from  the  performance  of  which  the  cor- 
poration receives  no  profit  or  special  advantage.  Whether  the 
result  would  have  been  different  if  the  duty  in  question  had  been 
imposed  on  the  city  by  a  special  charter  was  not,  of  course,  decided, 
but  the  reasoning  is  evidently  against  any  distinction  based  upon 
the  particular  mode  in  which  such  a  duty  is  prescribed.  Whether 
the  neglected  duty  involves  a  liability  depends,  in  the  judgment 
of  the  court,  upon  the  nature  of  the  duty;  that  is  to  say,  whether 
it  is  imposed  for  the  pecuniary  profit  or  other  special  advantage  of 
the  city,  —  if  so,  the  city  is  liable;  or  whether  it  is  a  duty  imposed 
upon  the  dty  as  a  public  instrumentality  of  the  State,  without 
pecuniary  or  other  special  advantage  to  the  dty,  —  if  so,  the  dty 
is  not  liable.  After  a  critical  examination,  in  the  same  case,  of  the 
decisions  in  England  on  the  subject  of  the  implied  liability  of  muni- 
cipal corporations  to  civil  actions  for  neglect  of  duty,  the  doctrine 
they  establish  is  thus  stated:  "The  result  of  the  English  authori- 
ties is,  that  when  a  duty  is  imposed  upon  a  municipal  corporation 

that  State  on  that  subject.  As  to  of  defective  school-houaes,  see  post^ 
the  general  rule  of  liability  in  respect   §  1658. 
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for  the  benefit  of  the  public,  without  any  consideration  or  emolu- 
ment received  by  the  corporation,  it  is  only  where  the  duty  is  a 
new  one,  and  is  such  as  is  ordinarily  performed  by  trading  corpora- 
tions, that  an  intention  to  give  a  private  action  for  a  neglect  in  its 
performance  is  to  be  presumed."  *  And  the  decisions  in  this  coun- 
try which  hold  otherwise  (notably  those  in  reference  to  defective 
highways)  are  considered  by  the  eminent  judge  who  delivered  the 
opinion  of  the  court  as  not  founded  on  sound  principles.  That  this 
general  view  of  the  restricted  liability  of  municipal  corporations  is 
sound  there  can  be  little  doubt;  but  what  duties  are  imposed  for 
the  exclusive  benefit  of  the  public,  and  what  powers  are  given  and 
what  duties  are  enjoined  for  the  special  emolument  or  benefit  of 
the  municipality,  and  which  may,  therefore,  be  regarded  as  the 
basis  of  an  implied  dvil  liability,  if  their  exercise  or  performance 
is  neglected  to  the  injury  of  individuals,  are  questions  which  have 
given  rise,  as  we  shall  see  in  the  course  of  this  chapter,  to  conflict- 
ing judgments. 

§  1644.  Gk>y6mm6ntal  Functloiis;  Immuni^  from  Liabili^  de- 
nied in  Admiral^.  —  The  Supreme  Court  of  the  United  States  has 
held  that  the  doctrine  that  when  a  municipal  corporation  exercises 
a  purely  governmental  function  no  liability  attaches  to  it  for  torts 
or  for  the  negligent  acts  of  the  oflicers  or  agents  it  employs  there- 
in, has  no  application  in  the  courts  of  the  United  States  sitting  in 
admiralty,  when  they  have  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  parties,  in  personam.  In  the  case  in  which  it  was 
so  held,  a  steam  fire-boat  belonging  to  the  city  of  New  York,  while 
endeavoring  to  extinguish  a  fire,  negligently  collided  with  and  in- 
jured the  libellant's  vessel  which  was  moored  at  a  slip.  The  city 
contended  that  it  was  not  responsible  for  the  negligence  of  its  officers 
in  the  exercise  in  a  public  or  governmental  function,  such  as  ex- 
tinguishing a  fire,*  but  the  court  refused  to  recognize  that  conten- 
tion on  the  ground  that  the  maritime  law  afforded  no  justification 
for  it.  The  Supreme  Court  recognized  the  fact  that  the  local  law 
of  the  State  of  New  York,  in  the  waters  of  which  State  the  cause 

1  mil  9.  Boston,   122  Mass.  344,  &  Red.  Neg.  (4th  ed.)  §  268,  note,  and 

supra,  per  Gray,  C.  J.,  infra,  §  1667,  reprinted  in  2  Thomps.  Neg.,  chap.  xvi. 

where  the  leading  English  decisions  Past,  §§  1667, 1713,  1714;  ante,  §  1638. 

are  succinctly  stated.    Hill  v,  Boston,  and  cases  cited  in  note;    §  1639  and 

followed   in   Tindley   v,    Salem,    137  note;  §  1641,  and  note.    Ulrich  v.  St. 

Mass.   171;    McNeU  r.   Boston,   178  Louis.  112  Mo.  138.  143,  citing  text. 
Mass.    326:     Johnson   v,    Somerville,        *  See  on  this  suDJect  ante,  §  1340; 

195  Mass.  370;  commented  on,  Shearm.  post,  §  1660. 
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of  action  arose,  afforded  no  redress  for  the  tort,  but  it  held  that 
the  local  decisions  of  one  or  more  States,  or  the  rules  of  law  en- 
forced therein,  could  not  abrogate  the  maritime  law,  and  could 
not  deprive  the  individual  of  a  right  of  recovery  for  a  maritime 
wrong  which,  under  the  general  principles  of  the  admiralty  law,  he 
possessed.  It  reviewed  the  authorities  and  reached  the  conclusion 
that  under  the  maritime  law,  there  was  no  exemption  from  lia- 
bility founded  upon  the  fact  that  the  vessel  at  fault  was  in  the 
performance  of  a  governmental  duty  at  the  time.^ 


*  Workman  v.  New  York  CSty,  179 
U.  S.  652,  rev'g  67  Fed.  Rep.  347,  s.  c. 
63  Fed.  Rep.  298.  In  this  case  the 
Ubel  was  in  versanam  by  the  owner  of 
the  damagea  vessel  against  the  city 
of  New  York.  The  vessel  of  the  city 
at  fault  was  not  seized  in  admiralty, 
and  hence  the  case  was  not  embaiv 
rassed  b]^  considerations  growing  out 
of  the  seizure  of  property  of  a  muni- 
cii>ality  devoted  to  pubuc  use.  The 
opinion  of  the  coiul  was  delivered  by 
Mr.  Justice  (now  Chief  Justice)  White, 
who  examined  the  decisions^  and  af- 
ter sa3ring  that  the  maritime  law 
was  paramount  and  did  not,  usu- 
ally at  least,  yield  to  any  local  law, 
pointed  out  tlmt  the  munidpal  cor- 
poration had  the  capacity  to  sue 
and  to  be  sued,  and  it  followed 
that  there  was  no  limitation  taking 
such  corporations  out  of  the  reach  of 
process  of  a  court  of  admiralty,  as 
such  courts,  within  the  limits  of  their 
jurisdiction,  may  reach  persons  hay- 
mg  a  general  capacity  to  stand  in 
judgment.  He  recognized  the  fact 
that  it  had  been  held  that  where  ad- 
miralty process  had  been  set  in  action 
against  a  municipal  con>oration. 
public  policy  restraioed  a  seizure  ot 
property  used  for  public  purposes  by 
such  corporation.  He  said,  however, 
that  this  was  but  the  application  of 
the  exception  as  to  the  mode  of  execu- 
tion of  a  judgment  or  decree  against 
such  a  corporation,  and  points  out 
that  its  existence  in  all  cases  in  the 
admiralty  law  had  been  denied.  After 
reviewing  the  decisions  in  admiralty 
as  to  the  liability  of  sovereign  powers 
for  the  torts  of  their  vessels  and  the 
jurisdiction  of  the  courts  of  admiralty 
of  causes  of  action  arising  therefrom, 
he  said:  '*It  results  that  in  the  mari- 
time law,  the  public  nature  of  the 
service  upon  which  a  vessel  b  en- 
gaged at  the  time  of  the  commission 


of  a  maritime  tort  affords  no  immunity 
from  liability  in  a  court  of  admiralty 
where  the  court  has  jurisdiction.  This 
being  so,  it  follows  that  as  the  muni- 
cipal corporation  of  the  city  of  New 
York,  unlike  a  sovereign,  was  subject 
to  the  jurisdiction  of  the  court,  the 
claimed  exemption  from  liability  as- 
serted in  the  case  at  bar,  because  of 
the  pubUc  nature  of  the  service  upon 
whicn  the  fire-boat  was  engaged,  — 
even  if  such  claim  for  the  purposes  of 
the  case  be  conceded  —  was  without 
foundation  in  the  maritime  law,  and 
therefore  afforded  no  reason  for  deny- 
ing redress  in  a  court  of  admiralt  v  for 
the  wrong  which  the  courts  below  both 
found  to  nave  been  committed."  Five 
Justices  {Fuller.  C  J.,  Harlan,  Brown, 
White  and  McKenna,  JJ.,)  concurred, 
while  four  Justices  (pray,  Brewer, 
Shiras  and  Peckham^  JJ.,)  dissented. 
In  the  dissenting  opinion  Mr.  Justice 
Gray  pointed  out  that  the  decisions 
of  the  State  courts  were  unanimous 
in  holding  that  there  was  no  liability 
on  the  part  of  municipal  corporations 
for  the  negligence  or  torts  of  fire  de- 
partment ofScers,  whilst  engaged  in 
extinguishing  fires,  and  asserted  that 
the  principle  conferring  immunity 
from  liability  therefor,  was  not  a  mere 
rule  of  locid  law,  but  was  the  ap- 
plication of  a  general  principle  of 
jurisprudence.  See,  further,  as  to 
the  liability  of  municipal  oorporor 
tions  in  admiraUy.  Thompson  Navi- 
gation Co.  V.  Chicago,  79  Fed.  Rep. 
984;  The  Major  Reybold,  111  Fed. 
Rep.  414;  United  States  v.  Port  of 
Portland,  147  Fed.  Rep.  865.  Althoudll 
much  divermty  of  opinion  is  to  be 
found  as  to  wnat  duties  will  be  con- 
sidered as  governmental  in  the  sense 
which  exempts  municipal  corporations 
from  liability  for  torts  in  the  perform- 
ance of  these  duties,  we  believe  that 
the   decisions  of   the  United  States 
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§  1645  (966).  ImpUed  LiabUity  of  Municipftl  Corporations  proper 
for  Misfeasance  and  Nonfeasance;  Its  Limits.  —  As  respects  muni- 
cipcd  corporcUiona  proper,  whether  specially  chartered  or  volun- 
tarily organizing  under  general  acts  of  the  character  before  alluded 
to,^  it  is,  we  think,  universally  considered,  even  in  the  absence  of  a 
statute  giving  the  action,  that  they  are  liable  for  acts  of  misfeasance 
positively  injurious  to  individuals,  done  by  their  authorized  agents 
or  officers,  in  the  course  of  the  performance  of  corporate  powers  con- 
stitutionally conferred,  or  in  the  execution  of  corporate  duties;  and 
itisthe  almost,  but  not  quite,  uniform  doctrine  of  thecourts,thatthey 
are  also  Uable  where  the  wrong  resulting  in  an  injury  to  others  con- 
sists in  a  mere  neglect  or  omission  to  perform  an  Absolute  and  perfect 
(as  distinguished  from  a  legislative,  discretionary,  quasi  judicial,  or 
imperfect)  corporate  duty,  owing  by  the  corporation  to  the  plaintiflF, 
or  in  the  performance  of  which  he  is  specially  interested.^  But 
there  is,  as  elsewhere  stated,  not  a  little  diversity  of  opinion  as  to 
what  duties  are  corporate  duties,  and  when  officers,  though  appointed 
or  elected  by  the  corporation,  are  to  be  regarded  as  the  officers  of 
the  corporation,  and  not  of  the  State  or  of  the  general  public*  And 
especially  have  the  courts  been  much  perplexed  respecting  the  prin- 
ciple upon  which  to  rest  the  distinction,  so  generally  taken,  by  which 
what  is  termed  a  qitasi  corporation,  though  possessing  full  corporate 
capacity  and  a  corporate  purse,  is  not  impliedly  liable  for  acts  of 
misfeasance  or  neglect  of  public  duty  on  the  part  of  its  officers  and 
agents,  while  for  the  same  or  a  similar  wrong  there  is  such  a  lia- 
bility resting  on  municipal  or  chartered  corporations.^    But  the  dis^ 

Courts   in   admiralty   are    the    only  cipal  officers  are  regarded  as  the  acts 

cases  which  deny  the  existence  of  the  of  the  corporation,  provided  the  acts 

general  principle.     The  excention  to  are  performed  by  that  branch  of  the 

the  doctrine,  thus  recognized,  is,  of  mumoipal  government  which  is  invested 

necessity,  of  but  a  limit^  appUcation  with  jurismction  to  act  for  the  corpor- 

in  the  case  of  municipalities  and  prob-  ation  upon  the  subject  to  which  tJie 

ably  is  of  no  extensive  practical  im-  particular  act  relates/' 
portance.  »  Suvra,  R  109,  1630,  1634,  1638- 

1  Ante,  §§  61,  70,  175.  1641;    inSra,   1656-1665;    text  cited, 

>  Aiken  v.  Colimibus,  167  Ind.  139,  Hannon  v.  St.  Louis  Countv,  62  Mo. 

143,  quoting  and  approving  the  text;  313,  319.    See  Johnson  v,  somerville, 

Ihk  V.  Duluth,  58  Minn.  182,  citing  195  Mass.  370. 
text.     Postj  §  1665,  and  cases  cited;        ^  A  city  is  not  liable  for  misfeasance 

§(  1737-1747.   The  text  cited  and  ap-  for  extending  the  bounds  of  a  street,  so 

plied;  Helena  v.  Thompson,  29  Ark.  as  to  bring  an  existing  nuisance  within 

569,  573:  Broom  Commentaries  Com.  the  limits  of  such  street.    McCutcheon 

Law,  651,  671;  Galveston  v.  Posntun-  v.  Homer,  43  Mich.  483;    Larkin  v, 

sky,  62  Tex.  118;  Martinsville  v.  Shir-  Saginaw,    11    Mich.   88;    Pontiao   v, 

lev284  Ind.  546.   In  Chicago  v.  Chicago  Carter,  32  Mich.  164;  Detroit  v,  Beek- 

ft  W.  I.  R.  R.  Co.,  105  111.  73,  Sheldon,  man,  34  Mich.  125;  Lansinff  v.  Toolan, 

J.,  said,  "We  recognize  the  doctrine  to  37  Mich.  152;  Detroit  v,  Blackeby,  21 

be,  that  the  unauthorized  acts  of  muni-  Mich.  84. 
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tinditM,  whatever  its  grounds,  or  precise  boundaries,  or  difficulties  in 
its  application,  is  well  established;  and  the  latter  class  of  corporations 
is  considered  to  be  impliedly  liable  (unless  the  legislation  n^atives 
such  liability)  for  wrongful  acts  done  in  what  is  termed  their  private 
or  corporate  character,  and  from  which  they  derive  some  special  or 
unmediate  advantage  or  emolument,  but  not  as  to  such  acts  done 
in  their  public  capacity,  as  governing  agencies  of  the  State,  in  the  dis- 
charge of  duties  imposed  for  the  public  or  general  (not  corporate) 
benefit.^ 


^  See  cases  cited  ante,  {  109;  supra, 
§§  1630,  1634,  1638-1646;  infra,  §§ 
1655,  1665,  1687,  1688,  1690,  1691, 
1708,  1714,  1717,  1741.  Brown's 
Adm'r  v.  Guyandotte,  34  W.  Va.  299, 
300,  quoting  text;  Funke  v.  St.  Louis, 
122  Mo.  1^  140,  citing  text.  See  also 
Oliver  r.  Worcester,  102  Mass.  489, 
499;  Richmond  v.  Long's  Adm.,  17 
Gratt.  (Va.)  375  (1867);  Petersburg 
V.  Appl^arth,  28  Gratt.  (Va.)  321; 
Western  Sav.  Fund  Soc.  v.  Philadelphia, 
31  Pa.  St.  175, 189,  ver  Strong,  J.  These 
cases  all  refer  to  tne  case  ot  Bailey  v. 
New  York,  3  Hill  (N.  Y.),  531,  and  to 
the  distinction  taken  bv  NeUon,  C.  J., 
between  the  pubUc  and  private  cap&c- 
it^  of  municipal  corporations.  The 
distinction  is  maintained  in  New  York. 
MaxmiUan  v.  New  York.  62  N.  Y. 
160,  where  the  subject  b  fully  discussed 
by  rolger,  J. ;  and  in  MtMouri,  Hannon 
V.  St.  Louis  Countv,  62  Mo.  313;  and 
in  Rhode  Islandf  Aldrich  v.  Tripp,  11 
R.  I.  141;  see  also  Crossett  v.  Janes- 
viUe,  28  Wis.  420;  and  in  Texas,  Gal- 
veston V.  Posnainsky,  62  Tex.  118, 
where  the  distinction  between  the 
liability  of  quasi  corporations  and 
municipal  corporations  is  considered 
at  some  length.  Galveston  v.  Barbour, 
62  Tex.  172:  Stockwell  v.  Rutland,  75 
Vt.  76:  Simpson  v,  Whatcom,  33 
Wash.  392.  Text  cited  aJid  approved, 
Helena  v.  Thompson,  29  Ark.  569. 

In  South  Carolina  the  rule  is  that  a 
municipal  corporation  is  not  liable  to 
be  sued  in  an  action  of  tort  for  non- 
feasance or  misfeasance  of  its  officers 
in  regard  to  their  public  duties,  unless 
expressly  made  so  Uable  by  statute. 
Gibbes  v.  Beaufort,  20  S.  Car.  213  (an 
action  for  damages,  caused  by  the  es- 
tablishment of  a  ferry  to  the  mjury  of 
one  already  existing  under  the  author- 
ity of  the  legislature).  But  where,  in 
the  same  State,  the  plaintiff  brought 
suit  against  a  city,  praying  that  it  be 


required  to  deliver  to  him  cerUdn  stock 
which  it,  through  its  officers,  had  il- 
legally transferred,  or  to  account  for 
the  same,  it  was  held  that  the  action  was 
ex  contractu,  and  that  such  a  suit  would 
he  against  it.  Chapman  v.  CSiarleston, 
28  S.  Car.  373. 

Patents  for  Inventions:  Municipal 
corporations  are  liable  to. the  patentee 
of  an  invention  if  they  infringe  his  in- 
vention in  the  course  of  the  execution 
of  corporate  powers  and  duties.  Ran- 
som V.  New  York  (infringing  patent  for 
fire  engines),  1  Fisher  Pat.  Cas.  254, 
274;  Bliss  v,  Brooklyn,  4  Fisher  Pat. 
Cas.  596.  In  this  case  tne  city  was  held 
Uable  to  the  patentee  for  an  improve- 
ment in  hose  couplings  used  by  it  with- 
out his  authority.  Munson  v.  New 
York,  3  Fed.  Rep.  338.  See  also  Amer- 
ican Nic.  Pav.  Co.  V.  Elizabeth  City,  4 
Fisher  Pat.  Cas.  189,  197,  per  Strong, 
J.:  Allen  v.  Brooklyn,  76.  598;  but  in 
Ohio,  it  was  decided  by  Mr.  District 
Judge  LeaviU,  in  Jacobs  v.  Hamilton 
County,  4  Fisher  Pat.  Cas.  81,  following 
Hamilton  County  v,  Mighels,  7  Ohio 
St.  109  (cited  ante,  |  34,  note),  that  a 
county  was  not  Uable  to  the  patentee 
for  an  infringement  of  his  patent  in  the 
construction  of  a  county  jail.  Counties 
held  to  be  corporations  and  liable  for 
infringements  of  patents.  May  v. 
Mercer  County,  30  Fed.  Rep.  247;  May 
V.  Logan  Ounty,  30  Fed.  Rep.  250. 
A  city  corporation  is  not  liable  for  an 
infringement  where  Uie  work  was  done 
by  contractors,  and  the  pateiitee  or  his 
exclusive  Ucensee  had  authorized  such 
contractors  to  proceed  to  execute  their 
contract  with  tne  city;  and  it  was  held 
that  the  owner  of  the  patent  could  not 
authorize  the  contractors  to  use  the 
patented  article  or  process,  and  reserve 
the  right  to  proceed  agiunst  the  dty 
to  recover  damages  for  an  infringe- 
ment of  the  patent  thus  occurring. 
Bigelow  V.  Louisville  (U.  S.  Cir.  Court, 
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§  1646  (967).  Same  Subject. —  Not  only  is  the  distincHon  just 
mentioned  well  eetabliehed,  hut,  as  practically  applied  in  the  reported 
judgments  of  the  courts,  it  has  tended  in  our  judgment  to  promote 
justice  and  to  secure  individual  rights.  This  liability  on  the  part  of 
municipal  corporations  springs,  as  we  think,  from  the  particular 
nature  of  the  dviy  enjoined,  which  must  relate  to  the  local  or  special 
interests  of  the  municipality,  and  be  imperative,  and  not  discretion- 
ary, legislative,  or  judicial,  and /rom  the  means  given  for  its  yetjormn 
ance,  which  must  be  ample,  or  such  as  were  considered  to  be  so  by 
the  legislatiu*e,  and  not  from  the  supposed  circumstance  that  they 
received  and  accepted  their  charters  or  grants  of  powers  and  fran- 
chises upon  an  implied  contract  with  the  State  that  they  would  dis- 
charge their  corporate  duties,  and  that  this  cgntract  enures  to  the 
benefit  of  every  individual  interested  in  its  performance.^  Unlike 
municipal  corporations  created  by  royal  charters,  which  cannot  be 
imposed  or  altered  without  the  consent  of  the  corporators,  except, 
indeed,  by  Parliament,*  our  American  corporations,  in  all  their  parts 
and  functions,  general  and  special,  are  mere  emanations  or  creations 
of  the  sovereignty  of  the  State,  which  confers  and  changes  their 
powers  at  its  will.  There  is  in  fact  or  in  law  no  relation  of  contract 
between  them  and  the  State;  and  the  notion  that  in  any  accurate 
sense  the  State  makes  a  contract  with  a  municipality,  when  confer- 
ring powers,  either  for  the  general  or  local  advantage,  seems  to  be 
piu^ly  ideal.' 

§  1647  (968).  Rule  of  Respondeat  Superior  as  appUed  to  Munici- 
pal Corporations;  Ultra  Vires.  —  The  rule  of  law  is  a  general  one, 
that  the  superior  or  employer  must  answer  civilly  for  the  negligence 
or  ward  of  skiU  of  his  agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free  from  contributory 
fault,  is  injured.     Municipal  corporations,  under  the  conditions 

1869,  before  BaUard,  J.)i  3  Fiaher  Pat.  ^  This  is  the  ralionale  of  the  doo- 

Cas.  602;  anU^  §|  803,  805.     Where  trine  of  the  cases  as  stated  by  Sdden, 

counties   are   hable   for   infrlnffement  J.,  in  Weet  v.  Brockport,  16  N.  Y. 

of  patents  they  will  not  be  held  liable  161, 173,  note,  and  it  is  the  one  adopted 

if  the  county  authorities  do  not  know  bv  Mr.  Justice  Cooley  in  his  work  on 

that   the   contractors   had   used   the  Constitutional  Limitations,  247,  248, 

patent   without   authority   from   the  and   in   many    reported    cases.      Its 

patentee.    May  v.  Juneau  County,  30  soundness  b  ably  combated  by  Mr. 

Fed.  Rep.  241.  JusticeCamp6ett,inDetroitt;.Blackeby, 

A  city  is  liable  for  damages  done  to  21  Mich.  84.    See  Detroit  v.  Beekman. 

a  vessel  temporarily  moored  at  a  wharf  34  Mich.  125j  Tolan  v.  Lansing,  3o 

where  the  city  is  entitled  and  accu»-  Mich.  315,  affirming  Detroit  vTseek- 

tomed  to  charge  wharfage  for  its  use.  man,  supra. 

Petersburgh  v.  Applegarth,  28  Gratt.  *  An/e,  §  50. 

(Va.)  321;  ante,  §  274.  »  Ante,  §§  55,  69,  90,  92,  109, 
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herein  stated,  fall  within  the  operation  of  this  rule  of  law,  and  are 
liable,  accordingly,  to  civil  actions  for  damages  when  the  requisite 
elements  of  liability  coexist.  To  create  such  a  liability,  it  is  funda- 
mentally necessary  that  the  act  done  which  is  injurious  to  others 
must  be  vyUhin  the  scope  of  the  corporate  powers  as  prescribed  by 
charter  or  positive  enactment  (the  extent  of  whidi  powers  all 
persons  are  bound,  at  their  peril,  to  know);  in  other  words,  it 
must  not  be  ultra  vires  in  the  sense  that  it  is  not  within  the  power 
or  authority  of  the  corporation  to  act  in  reference  to  it  under  any 
circumstances.^  If  the  act  complained  of  necessarily  lies  wholly  out- 
side of  the  general  or  special  powers  of  the  corporation  as  conferred 
in  its  charter  or  by  statute,  the  corporation  can  in  no  event  be  liable 
to  an  action  for  damages,  whether  it  directly  commanded  the  per- 
formance of  the  act  or  whether  it  be  done  by  its  officers  without  its 
express  conmiand;  for  a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make  itself  by  express  cor- 
porate vote  or  action.'   But  if  the  wrongful  act  be  not  in  this  sense 


1  The  Major  Reybold.  Ill 
Rep.  414;  Davoust  t^.  Ammc  " 
Cal.  69;  Chicago  v,  Norton 
Co.,  196  III.  580[Hender8on  v,  Clayton 
(Ky.),  67  8.  W.  Rep.  1;  Clayton 
V,  Henderson,  103  Ky.  228,  236, 
quoting  text.;  Hoggard  v.  Monroe, 
51  La.  An.  683;  Boye  v,  Albert  Lea, 
93  Minn.  121;  Stealey  v.  Kansas  Citv, 
179  Mo..  400;  Gardner  v.  St.  Joseph, 
96  Mo.  App.  657;  Tomlm  r.  Hildreth, 
65  N.  J.  L.  438;  Valentine  v.  Englewood, 
76  N.  J.  L.  509,  citine  text;  Speir  v. 
Brooklyn,  139  N.  Y.  6.  citing  text;  Scott 
V.  New  York,  27  N.  Y.  App.  Div.  240; 
Love 9.  Raleigh,  116  N.  Car.  296;  Barger 
V.  Hickory,  130  N.  Car.  550;  Wallace  v. 
Norman,  9  Okla.  339, 349,  quoting  text ; 
Betham  v,  Philadelphia,  196  Pa.  302, 
310,  quoting  text;  arUe,  §§  791,  1610, 
1630;  Broom  Commentaries  Com. 
Law,  560.  Mr.  Wood  devotes  chap, 
xvii.  of  his  work  on  Master  and  Servant 
to  the  subject  of  municipal  liability 
for  the  acts  of  servants  of  the  corpor- 
ation. In  Missouri  the  rule  has  been 
stated  to  be  that  a  municipal  ''corpor- 
ation is  liable  for  the  acts  of  its  agents, 
injurious  to  others,  when  the  act  is  in 
its  nature  lawful  and  authorized^  but 
done  in  an  unlawful  manner  or  m  an 
unauthorized  place,  but  it' is  not  liable 
for  injurious  and  tortious  acts,  which 
are.  in  their  nature,  unlawful  or  pro- 
hibited." Worley  v.  Columbia,  88 
Mo.  106  (false  imprisonment);  Brown 


V.  Cape  Girardeau,  90  Mo.  377  (mali- 
cious prosecution);  and  see  Wakefield 
».  Newport,  60  N.  H.  374  (injury  caused 
by  negligence  in  removing  a  flagstaff 
not  owned  by  the  city  and  which  it  was 
not  its  duty  to  remove).  "The  cele- 
bration of  a  holidav,  when  imdertaken 
by  a  city  exclusively  for  the  gratuitous 
amusement^  entertainment,  or  in- 
struction of  the  public,  under  authority 
of  the  general  law,  .  .  .  does  not 
render  the  city  liable  to  an  action  by 
an  individual  who  has  sustained  a 
personal  injury  through  negligence  in 
carrying  out  the  celebration."  Tind- 
ley  V,  Salem,  137  Mass.  171. 

A  city  which  knowinsly  permitted 
a  regularly  appointed  oriage-tender 
to  emplov  otner  persons  to  do  his 
work  held  liable  for  the  negligence  of 
the  persons  so  employed^  ^thoudi 
thev  were  paid  by  the  bndge-tender 
and  not  by  the  city.  Gathman  v.  Chi- 
cago, 236  111.  9.  As  to  right  of  a  muni- 
cipal employee  to  recover  where  he  was 
injured  oy  the  negligent  ad  of  a  fdlouh 
servantf  see  Gathman  v.  Chicago,  236 
111.  9;  Higbie  t^.  New  York  Board  of 
Education.  122  N.  Y.  App.  Div.  483. 

«  Healdsburg  Elect.  L.  &  P.  Co. 
V.  Healdsburg,  5  Cal.  App.  558;  Lloyd 
V.  Columbus,  90  Ga.  20;  Gray  v.  Gnf- 
fin.  Ill  Ga.  361 ;  Roughton  v.  Atlanta. 
113  Ga.  948;  Chicago  v.  Hannon.  115 
111.  App.  183;  Browning  v,  Owea, 
County,  44  Ind.  11,  13,  citing  text; 
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vUra  vires,  it  may  be  the  foundation  of  an  action  of  tort  against  the 
corporation,  either  when  it  was  done  by  its  officers  under  its  pre- 
vious direct  authority,  or  has  been  ratified  or  adopted,  expressly 
or  impliedly,  by  it,  or  when  it  was  done  by  the  officers,  agents,  or 
servants  of  the  corporation,  in  the  execution  of  corporate  powers  or 
the  performance  of  corporate  dvties  of  a  ministerial  nature,  and  was 
done  so  negligently  or  unskilfully  as  to  injiu«  others,  in  which  case 
the  corporation  is  liable  for  the  carelessness  or  want  of  skill  of  its 
officers  or  immediate  servants  or  agents  in  the  course  of  their  au- 
thorized employment,  without  express  adoption  or  ratifying  act.* 
Such  are  the  general  principles  of  our  jurisprudence,  concerning 
which  there  is  no  disagreement.*  But  when  we  come  to  their  ap^ 
plication,  considerable  differences  of  opinion  will  be  found  to  exist 
as  to  what  acts  are,  and  what  are  not,  vUra  vires,  and  what  powers 
and  duties  are,  within  the  meaning  of  the  rule,  as  stated,  corporate 
powers  and  duties;  for  if  the  duty,  though  devolved  by  law  upon 
an  officer  elected  or  appointed  by  the  corporation,  is  not  a  corporate 


Brunswick  Gas  li^t  Co.  v.  Bruns- 
wick, 92  Me.  493;  Vaile  v.  Independ- 
ent 116  Mo.  333;  Wabaaka  El.  Co. 
V.  Wymore,  60  Neb.  199;  Tilford  v. 
New  York,  1  N.  Y.  App.  Div.  199; 
Reynolds  v.  Board  of  Education,  33 
N.  Y.  App.  Div.  88;  Marth  v.  King- 
fisher, 22  Okla.  602,  611.  quoting  text; 
Wallace  v.  Norman,  9  Okla.  339,  quot- 
.  ing  text;  Betham  v.  Philadelphia,  196 
Pa.  302,  306,  310,  quoting  text;  Wil- 
son V.  Mitchell.  17  S.  Dak.  515;  Royce 
V.  Salt  Lake  City,  15  Utah,  401;  Dun- 
can V.  L3mchburg,  2  Va.  Dec.  700, 
quoting  text;  Kempster  v.  Milwaukee, 
103  Wis.  421.  As  to  implied  liability, 
see  ante,  §§  791, 793,  799, 1615.  Index, 
tit.  Implied  Contract. 

^  Duncan  v.  Lynchburgh,  2  Va.  Dec. 
700,  quoting  text. 

»  P<wrf,  5§  1651,  1654,  1655-1665, 
1675,  1708-1717,  1737-1747;  anU,  i 
1648.  See  also  Thayer  v,  Boston,  19 
Pick.  (Mass.)  511,  where  the  subject 
of  the  liability  of  a  munidpal  corpora- 
tion for  the  unauthorized  acts  of  its 
officers  is  discussed  by  ShaWf  C.  J. 
^thony  V.  Adams,  1  Met.  (Mass.) 
284:  Baker  v,  Boston,  12  Pick.  184; 
Perley  v,  Georgetown,  7  Gray,  464; 
Deane  t^.  Randolph,  132  Mass.  475; 
Howell  V,  Buffalo.  15  N.  Y.  512;  Bal- 
timore V,  Eschbach.  18  Md.  276:  State 
V.  Kirkley,  29  Md.  85,  110;  Hsurvey 
V.  Rochester,  35  Barb.  (N.  YJ  177; 
Leman  v.  New  York,  5  Boew.  (N.  Y.) 


414:  Philadelphia,  W.  &  B.  R.  R.  Co. 
V,  Quidey  (private  corporation  held 
responsible  for  libel),  21  How.  (U.  S.) 
202;  Cooper  v.  Atlanta,  53  Ga.  638, 
citing  text;  Chicago  v.  McGraw,  75 
111.  566,  570;  Sewall  v,  St.  Paul,  20 
Minn.  511,  524;  Aldrich  v.  Tripp,  11 
R.  I.  141;  Moore  i;.  New  York,  73  N. 
Y.  238,  approving  text;  Haag  t^.  Van- 
derburgh County,  60  Ind.  511,  ap- 
S roving  text;  Smith  v.  Rochester,  76 
r.  Y.  506;  Collins  v.  Macon,  69  Ga. 
542;  Kleopfert  o.  Minneapolis,  93 
Minn.  118;  Barger  r.  Hickory.  130 
N.  Car.  550;  Stephenville  v.  Bower 
(Tex.  av.  App.),  68  S.  W.  R^.  833. 

The  common  coundl  passed  an 
ordinance  directing  certain  work  to  be 
done,  but  in  violation  of  the  charter 
the  proper  officers  failed  to  give  prior 
notice  as  required.  The  contractor,  in 
good  faith  having  performed  the  work. 
Drought  an  action  against  the  city  on 
the  contract,  when  it  set  up  this  irreg- 
ularity to  defeat  a  recovery.  It  was 
held,  the  contractor  having  acted  in 
good  faith  and  relying  on  the  reg- 
ularity of  the  proceedings,  that  the 
city,  having  received  and  accepted 
the  benefit,  was  estopped  from  deny- 
ing the  regularity  of  the  proceedings 
in  that  respect.  See  Wade  v.  Brant- 
ford,  19  Up.  Can.  Q.  B.  207:  Moore 
p.  New  York,  73  N.Y.  238-  Index  — 
ImpUed  AssumpsiL 
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dtdy,  the  officers  of  the  corporation,  in  performing  it,  do  not  act  for 
the  corporation,  and  hence  the  corporation  is  not  responsible  (un- 
less so  expressly  declared  by  statute)  for  the  omission  to  perform  it 
or  for  the  manner  in  which  it  is  performed.* 

§  1648  (969).  Same  Subject;  Ultra  Vires  AeU.  — These  general 
principles  may  be  illustrated  and  enforced  by  a  reference  to  some  of 
the  adjudicated  cases;  and  first,  the  proposition  that  as  a  rule  there 
is  no  corporate  liability  when  the  act  complained  of  is  one  wholly  and 
manifestly  under  all  circumstances  outside  of  the  charter  or  constit- 
uent act  of  the  corporation,  or  some  valid  legislative  enactment 
applicable  to  it.*  We  have  heretofore  seen  that  contracts  viJtra 
vires,  in  the  sense  just  explained,  impose  in  general  no  corporate 
liability  directly  upon  the  contract;  •  and  for  the  like  reasons,  the 
same  gena*al  doctrine  applies  to  like  idira  vires  acts  other  than 
contracts,  whether  performed  by  the  municipal  council,  or  under 
its  direction,  or  by  its  officers  in  the  execution  of  their  supposed 
powers  or  duties.  The  principle  that  a  municipal  corporation  is 
bound  by  the  acts  of  its  officers  only  when  within  the  charter  or 
possible  scope  of  their  general  powers,  and  that  acts  which  in  their 
very  nature  are  wholly  and  necessarily,  under  all  circumstances, 
outside  of  the  powers  of  the  corporation,  or  of  the  officers  appointed 
to  act  for  it,  and  therefore  must  be  known  to  all  persons  to  be  so, 
are  void  as  respects  the  corporation,  is  vital;  and  the  opposite  doc- 
trine has  no  support  in  reason,  and  very  little,  if  any,  in  the  judg- 
ments of  the  courts.  The  principle  just  mentioned  is  exemplified 
in  an  interesting  manner  in  a  case^  where  the  authorities  of  the 

^  Supra,  §§  1630,  1634, 1641;  infra,  of  a  dam  upon  plaintiff's  property 

§§  1655-1665,  1737-1747.  without  bis  consent,  for  the  purpose 

The  cit^  01  ^eto  £/ao6n,  under  power  of  abating  a  nuisance  on  adjoining 

given  by  its  charter,  appointed  an  in-  land,  and  in  which  the  city  was  held 

r:tor  of  stabionary  steam  boilers  toiikin  not  to  be  liable.  Text  quoted  as  con- 
cUy,  and  passed  a  by-law  imposing  taining  the  true  rule:  Leeds  v.  Rich- 
a  penalty  on  any  person  who  should  mond,  102  Ind.  372;  Denver  v.  Bayer, 
use  such  a  boiler  without  first  having  7  Colo.  113;  Idaho  Springs  v.  Wood- 
it  tested  by  the  inspector.  It  was  held  ward,  10  Colo.  104;  Same  v.  Filteau, 
that  the  aty,  in  making  the  appoint-  76.  105;  Denver  v.  Dean,  76.  375; 
ment,  was  in  the  dischaige  of  a  pubUc  Denver  Circle  R.  Co.  v.  Nestor,  76. 403; 
and  not  a  private  duty,  t£at  the  duties  Bluthenthal  v.  Headland,  132  Ala.  249, 
of  the  inspector  were  public  duties,  and  251,  citing  text;  Royce  v.  Salt  Lake 
consequently  that  the  city  was  not  City,  15  tftah,  401,  408,  citing  text, 
liable  for  damage  resulting  from  the  *  Ante.  §§  791,  1610,  1611,  1630, 
negligence  of  the  inspector  in  the  die-  1647.  Tnere  ma^  be,  as  we  have  seen 
charge  of  his  duties.  Mead  v.  New  in  previous  sections,  an  implied  Ua- 
Haven,  40  Conn.  72.  bility  under  certain  circumstances  in 
'  Cavanagh  t;.  Boston,  139  Mass.  resi)ect  of  the  consideration  actually 
426,  which  was  an  action  against  the  received  and  retained  under  the  tdira 
city  for  damages  caused  by  the  un-  vires  contract.  Index  —  Ultra  Vires, 
authorized  erection  under  void  votes       *  Albany  v.  Cunliff,  2  N.  Y.  166, 
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city  of  Albany  assumed  to  bmld  a  private  bridge  across  the  basin 
to  a  pier  in  the  Hudson  River.  The  only  authority  for  the  per- 
formance of  the  work  was  an  unconMihUional  stahUe,  The  bridge 
fell  in  consequence  solely  of  the  negligent  and  improper  manner  in 
which  it  had  been  constructed  by  the  city.  It  was  decided  by  the 
Court  of  Appeals,  reversing  the  judgment  of  the  Supreme  Court, 
that  the  corporation  was  not  Hable  to  an  action  for  damages  at  the 
suit  of  a  person  injured  by  the  accident. 

§  1649  (969  a).  Same  Subject;  Author's  CommentB  and  Sugges- 
tions. —  In  the  two  preceding  sections  we  have  used  the  word  ultra 
vires  in  the  sense  of  meaning  an  act  which  both  intrinsically  and  in 
its  external  aspects  is,  under  all  circumstances,  wholly  and  neces- 
sarily beyond  the  possible  scope  of  the  chartered  powers  of  the 
munidpality.  The  propositions  we  have  there  stated  rest  upon 
this  basis,  and  are  not  intended  as  necessarily  applying  to  acts 
which  may  be  called  idtra  tires  in  a  looser  sense.  It  is  nowhere 
denied  that  a  contract  ultra  vires,  as  above  defined,  does  not  as  such 
bind  the  municipality.  Whatever  liability  a  municipality  may 
come  under  in  respect  thereto,  arises  not  upon  the  contract,  but  by 
way  of  estoppel,  and  chiefly  in  respect  of  the  consideration  received 
thereunder.  As  to  torts  or  wrongful  acts  not  resting  upon  contract, 
but  whjch  are  ultra  vires  in  the  sense  above  explained,  we  do  not  see 
on  what  principle  they  can  create  an  implied  liability  on  the  part 
of  the  municipality.  If  they  may,  of  what  use  are  the  limitations 
of  the  chartered  corporate  powers?  Certainly  the  rules  laid  down 
in  the  text  are  in  accordance  with  the  almost  if  not  universal  doc- 
reversing  8.  c.  2  Barb.  (N.  Y.)  190;  killed.  When  sued  for  this  injury,  the 
Browning  v,  Owen  County,  44  Ind.  11,  defence  of  the  city  was.  that  it  was 
13;  Haag  v,  Vanderbur^  County,  60  only  authorized  to  build  an  embank- 
Ind.  511,  citing  and  approving  text,  ment  and  plank-road,  and  that  in 
Also  Smith  v.  Rochester,  76  N.  Y.  506;  building  the  pile  bridge  it  exceeded  its 
Shelby  County  t;.|Deprez^  87  Ind.  509;  authority;  and  hence  it  was  not  the 
Kleopfert  v.  Minneapolis,  93  Minn,  act  of  the  city,  but  only  of  its  officers, 
118:  Fox  V,  Philadelpiiia,  208  Pa.  127.  and  therefore  the  city  was  not  respon- 

A  case  in  Illinois  may  here  appro-  sible  for  the  injurv.  But  the  court 
iniately  be  noticed,  which,  in  conneo-  held,  inasmuch  as  the  city  was  author- 
tion  with  the  one  referred  to  in  the  ized  to  construct  a  road  at  the  place 
text,  will  illustrate  the  principle  on  where  it  constructed  this  road,  that 
which  the  liabihty  of  the  corporation  its  failure  to  construct  it  in  the  desig- 
depends.  Bv  statute,  a  city  was  nated  mode  only  made  its  liabihty 
authorized  "to  construct  an  embank-  the  more  plain,  distinguishing  the  case 
ment  and  plank^oad"  across  a  certain  from  one  where  the  officers  <^  the  dty 
bottom,  and  under  this  authority  should,  without  authority^  construct 
constructed  a  pile  bridge  across  the  such  a  work  in  another  jurisdiction, 
bottom  in  so  careless  a  manner  that  Pekin  v,  Newell,  26  HI.  320;  Chicago 
the  horse  of  plaintiff,  when  rightfully  v.  Turner,  80  111.  419. 
upon  Uie  way,  fell  through  and  was 
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trine  of  the  courts,  and  are,  we  think,  sound.  It  is  not  meant, 
however,  to  affirm  that  the  non-liability  of  a  municipality  in  tort 
for  acts  that  are  wholly  and  necessarily  vUra  tires,  is  precisely  com- 
mensurate with  and  under  no  circumstances  greater  than  its  lia- 
bility in  respect  of  contracts  thus  tdtra  vires.  But  if  there  be  such 
enlarged  liability  the  cases  which  are  supposed  to  assert  it  are  few 
in  number,  exceptional  in  their  nature,  and,  if  they  are  well  decided, 
other  sufficient  grounds  of  judgment  will  probably  be  found  to 
exist.^  At  all  events  the  author  confesses  his  inability,  upon  the 
decisions  as  they  stand,  to  formulate  a  statement  of  the  conditions 
and  principles  which  determine  and  fix  such  liability.  It  is  use- 
less, if  not  dangerous,  to  generalize  upon  the  subject.  It  is  far 
safer  and  more  in  accordance  with  the  genius  of  our  jurisprudence 
to  deal  with  such  cases  as  they  arise.  On  such  a  sea  we  can  sail 
with  safety  only  so  long  as  we  keep  the  shore  line  and  the  lights  of 
the  actual  adjudications  in  plain  sight. 

§  1650  (970).  Same  Subject;  lUuttratdte  CaMi.  — So,  upon  the 
foregoing  principles,  where  the  selectmen  cf  a  town  caiised  a  dam  to  be 
erected  (an  act  the  town  was  not  under  any  drcumstances  authorized 
by  law  to  do)  which  flooded  the  plaintiff's  land,  the  town  was  held 
not  liable  for  the  injuries  resulting  therefrom.*  So  a  dty  corpora- 
tion has  no  legal  power  to  call  a  meeting  of  the  ciMaens  to  consider 
political  or  philanthropic  purposes;  and  if  it  does  so  even  by  ordi- 
nance of  its  common  council,  and  a  person  at  a  meeting  thus  as- 
sembled is  injured  by  the  discharge  of  a  cannon  fired  by  persons 
present,  the  corporation  is  not  liable.'    So,  in  another  case,  the  in- 

1  See  Cohen  ti.  New  York,  113  N.Y.  *  Boyland  v.  New  York,  1  Sandf. 

532,  noticed  ante,  §  1630;  Stanley  v.  27.    Same  principle,  Boom  v,  Utica, 

Davenport,  54  Iowa,  463,  referred  to,  2  Barb.  (N.  Y.)  104.    See,  further,  as 

ante,  §  1248,  note  (compare  Stange  9.  to  fireworks  and  exhibitions  in  the 

Hill  &  W.  D.  S.  R.  Co.,  54  Iowa,  669).  public  streets,  post,  §  1703.    Trespass 

These  and  like  cases  (post,  §  1703)  are  hy  aaent  where  corporation  had  nopotoer 

not  necessarily  in  conflict  with  the  involves  no  corporate  liability,    Cuyler 

doctrines  of  the  text,  and  the  judg-  v.  Rochester,  12  Wend.  (N.  Y.)  165; 

ments  when  against  the  mimicipahty  Swift  v.  Williamsburg,  24  Barb.  (N.  Y.) 

can  rest  upon  what  may  be  called  the  427;    Starr    v,   Rochester,    6  Wend, 

municipality's  neglect  of  its  highway  TN.  Y.)  564;    Morrison  v.  Lawrence 

or  street  duties.    See   infra,  §  1654  (injury  by  dty  fireworks),  dS  Mass.  219; 

Boyh 


and  note.  Boyland  v.  New  York,  supra,  ap, , 

'  Anthony  p.  Adams.  1  Met.  (Mass.)  and  a  city  was  held  not  liable  for  an 
284.  Approved,  Walling  p.  Shreve-  injury  caused  by  the  explosion  of 
port,  5  La.  An.  660;  Seele  v.  Deering,  powder  between  anvils  at  a  place 
79  Me.  343;  Idaho  Springs  v.  Wood-  within  the  city  which  killed  the  plain- 
ward,  10  Colo.  104;  Idaho  Springs  v.  tiff's  intestate  while  passing  that  place 
Filteau,  10  Colo.  105;  Cavanagh  v.  upon  one  of  the  streets.  Campbell's 
Boston,  139  Mass.  426,  noted  ante,  Adm.  9.  Montgomery,  53  Ala.  527; 
§1648,  note;  post,  }  1731.  Haag  v.  Vanderburgh  County,  60  Ind. 


Digitized  by  V:rOOQlC 


§1650 


torts:  respondeat  superior:  ultra  vires      2873 


corporating  act  prohibited  the  trustees  of  a  village  corporation  from 
laying  out  any  street  so  as  to  run  over  the  site  of  any  building  the 
expense  of  removing  which  should  exceed  one  hundred  dollars. 
The  object  of  this  prohibition  was  considered  to  be  to  protect  the 
taxpayers,  as  well  as  for  the  benefit  of  the  owners  of  buildings. 
The  trustees,  in  violation  of  the  express  prohibition,  laid  out  a 
street  in  the  site  of  which  there  was  a  building,  the  expense  of 
moving  which  would  exceed  the  sum  named.  In  an  action  brought 
against  the  corporation  by  the  land-owner  whose  property  was 
taken  for  the  street,  it  was  decided  by  the  Supreme  Court  of  New 
York  that  the  whole  proceeding  was  a  nuUity,  and  that  the  cor- 
poration was  not  estopped  to  set  up  the  want  of  jurisdiction  in 
defence,  notwithstanding  the  property  of  the  plaintiff  had  actually 
been  taken.^ 


511,  approving  text.  City  council 
called  out  fire  department  to  take  part 
in  a  centennial  parade,  and  the  hose- 
carts  were  carelessly  run  over  the 
plaintiff;  the  city  held  not  to  be  liable, 
as  the  service  was  not  corporate  or 
authorized  by  law.  Smith  v,  Kochester, 
76  N.  Y.  506. 

1  Cuyler  v.  Rochester,  12  Wend. 
(N.  Y.)  165.  The  statutonr  prohibi- 
tion is  the  turning  point  of  this  case 
upon  which  its  soundness  must,  as  it 
seems  to  us,  rest.  Browning  9.  Owen 
County,  44  Ind.  11;  McCarthy  v. 
Boston,  135  Mass.  197;  supra,  §  1630, 
and  note;    infra,  §  1649,  and  note. 

That  acl8  idtra  vires,  though  done  colore 
c^jUcii,  impose  no  corporate  liability: 
See  Baltimore  v.  Eschbach,  18  Md.  276; 
76.  284;  State  v.  Kirkley,  29  Md.  85, 
111;  Horn  v.  Baltimore,  30  Md.  218, 
approving  Howell  v.  Buffalo,  15  N.  Y. 
512;  Cole  v.  Nashville,  4  Sneed  (Tenn.), 
162,  cited  anU,  \  1630.  note.  Where  a 
city  derk  fraudulently  increased  the 
face  value  of  warrants  after  they  were 
issued,  the  city  is  not  liable.  Chandler 
V,  Bay  St.  Louis,  57  Miss.  327:  a.  p. 
Sutton  V,  Carroll  County  Pol.  Bd.,  41 
Miss.  236;  Sherman  v,  Granada,  51 
Miss.  186;  New  York  &  B.  Lumber 
Co.  V.  Brooklyn,  71  N.  Y.  580;  Mitch- 
ell r.  Rockland,  52  Me.  118,  reaffirming 
B.  G.  45  Me.  496;  41  Me.  363,  where 
the  health  officers  of  a  town,  without 
authority  of  law,  took  jpossession  of 
the  plaintiff's  vessel^  and  m  the  process 
of  fumigation,  set  it  on  fire,  and  the 
town  was  held  not  liable.  Similar 
principle.    Barbour    v.    Ellsworth,    6 


Me.  294;  Brown  p.  Vinalhaven,  65  Me. 
402;  post,  §§  1649,  1661;  Donnelly  v. 
Tripp,  12  R.  I.  97;  Pierce  v.  Same,  13 
R.  I.  181;  Cooney  v,  Hartland,  95  111. 
516.  A  town  held  liable  for  a  trespass 
committed  by  de  facto  officers.  Clark 
V,  Easton,  146  Mass.  43.  Further  as 
to  acts  of  de  facto  officers:  see  Index — 
tit.  Acts;  Officer.  Trammell  v.  Russell- 
ville,  34  Ark.  105,  where  a  town  was 
held  not  liable  in  an  action  for  false 
imprisonment,  either  by  reason  of 
having  adopted  an  illegal  ordinance, 
or  because  its  mayor  issued  a  warrant 
of  arrest  under  the  ordinance,  or 
because  the  marshal  made  the  arrest. 
A  city  is  liablefor  trespass  upon  the 
lands  of  others,  luckerson  v.  Mexico, 
58  Mo.  61;  Hunt  v,  Booneville,  65 
Mo.  620.  but  only,  as  was  held  in 
the  case  last  cited,  for  single  damages, 
the  statute  as  to  treble  damages  not 
being  conaidered  applicable  to  the  case 
presented.  The  (Uift  of  the  opinion 
of  Hough,  J.,  is  against  the  applica- 
bility of  the  statute  to  mumcipal 
corporations,  but  it  is  open  to  be 
applied  to  a  case  where  the  trespass 
was  committed  by  the  municipality  in 
bad  faith  or  wilfully.  Post,  §§  1740- 
1745.  Where  a  city  officer,  while  im- 
proving a  street,  committed  a  trespass 
upon  private  property,  —  by  taking 
earth  therefrom.  —  without  authority 
to  do  so,  it  was  neld  that  he  alone  was 
liable  and  not  the  city.  Rowland  v, 
Gallatin,  75  Mo.  134.  If  a  city  officer, 
while  removing  obstructions  from  a 
street,  enters  upon  private  property 
under  a  mistaken  behef  that  the  land 
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§  1651  (971).  Cases  where  Implied  Corporate  Liability  exists  for 
Wrongful  Acts.  —  Cases  such  as  those  just  mentioned  are  to  be  dw- 
iinguished  from  others  which  resemble  them  in  the  circumstance  of 
relating  to  wrongful  acts,  but  which  arise  out  of  matters  or  trans* 
actions  toitkin  the  general  powers  of  the  corporation,  and  in  respect  of 
which  there  may  be  a  corporate  liability.  Thus,  if  in  exercising  its 
power  to  open  or  improve  streets,  or  to  make  drains  and  sewers,  the 
agents  or  oflScers  of  a  municipal  corporation,  under  its  authority  or 
direction,  commit  a  trespass  upon,  or  take  possession  cf,  private  prop- 
erty, without  complying  with  the  charter  or  statute,  the  corporation 
is  liable  in  damages  therefor.^    In  such  cases,  also,  an  action  will  lie 

is  a  public  way,  the  city  is  not  liable  for  approves  of  the  rule  as  stated  by  Shaw, 
the  trespass.  Mann^n  v.  Haverhill,  C.  J.,  in  Thayer  v.  Boston,  19  Pick. 
135  Mass.  165.    Infra,  §  I65I.  (Mass.)   511,   supra);    Buffalo  &   H. 

^J^Conniff  v,  San  Francisco,  67  Cal.  Tump.  Co.  v.  Buffalo,  58  N.  Y.  639; 
45riCBngley  v,  Augusta,  118  Ga.  690;  Stoddard  ».  Saratoga  Springs,  127  N. 
Allen  V.  Decatur,  24  111.  332  (tres-  Y.  261,  268,  citing  text;  Seeley  v. 
pass);  Platter  v,  Seymour,  86  Ind.  Amsterdam,  54  N.  Y.  App.  Div.  9; 
323;  Walling  v.  Shreveport,  6  La.  An.  Brink  v.  Dunmore,  174  Pa.  395;  O'Don- 
660;  Ha^ivks  t;.  Charlemont,  107  Mass.  nell  v.  White,  24  K.  I.  483:  Hathaway 
414;  Ipswich  Mills  v,  Essex  County,  v.  Osborne,  25  R.  I.  249;  San  Antonio 
108  Mass.  363;  Hill  v.  Boston,  122  v.  Mackey,  14  Tex.  Civ.  App.  210;  Gal- 
Mass.  344;  JStna  Mills  v,  Waltham,  veston  v.  Brown  (Tex.  Civ.  App.),  67 
126  Mass.  122;  Gordon  v.  Taunton,  S.  W.  Rep.  156;  Crossett  v.  Janes- 
126  Mass.  349;  Bailey  v.  Wobum,  126  ville,  28  Wis.  420:  Whyler  v.  Bingham 
Mass.  416;  Waldron  v.  Haverhill,  143  Rural  Dist.,  L.  R.  [1901]  1  Q.  B.  45. 
Mass.  682;  Hildreth  v.  Lowell,  11  Infra,  §§  1653,  1655,  1740-1745,  and 
Gray  (Mass.),  345;  Anthony  v,  Adams,  cases. 

1  Met.  (Mass.)  284,  287:  Thayer  v.  Until  a  street  has  been  opened  and 
Boston,  19  Pick.  (Mass.)  511.  516;  compensation  paid  to  the  owner,  the 
Sheldon  v.  Kalamazoo,  24  Mien.  383  city  has  no  more  right  to  the  bed  of 
(in  which  the  cori)oration  was  held  the  street  than  any  other  stranger 
uable  for  a  tort  committed  by  direction  would  have;  and  the  intrucdon  by 
.  of  its  council  upon  private  property);  the  city  upon  such  propertv  is  as 
Ashley  v.  Port  Huron,  35  Mich.  296;  much  a  trespass  as  if  committed  by 
Sewall  V,  St.  Paul,  20  Minn.  511,  524,  an  individual.  Thus  if  a  citv  make 
citing  text;  Soulard  v,  St.  Louis,  36  improvements  in  front  of  the  lot  of  a 
Mo.  546;  Himt  v.  BooneviUe,  65  Mo.  riparian  owner  without  his  consent. 
620;  Dooley  .o.  Kansas  City,  82  Mo.  they  belong  to  the  owner  in  front  of 
444  (where  a  city  authorized  to  pur-  whose  lot  they  are  made.  Bsdtimore 
chase  property  beyond  it«  limits  for  a  v.  St.  Agnes  Ho^ital.  48  Md.  419; 
pest  house  was  held  liable  for  trespass  Casey  &.  Inloes,  1  Gill  (Md.),  510.  So 
m  having  seized  private  property  for  where  the  charter  of  a  borough  gave 
that  purpose  without  the  consent  of  the  warden  and  burgesses  authority 
the  owner),  post,  §§  1740-1745,  and  to  order  the  removal  of  all  encroacli- 
cases;  Allison  v.  Richmond,  51  Mo.  ments  upon  any  public  highway  of 
App.  133;  Clay  &.  Board,  85  Mo.  App.  the  borough,  and,  upon  the  order  not 
237;  Tegeler  t;.  Kansas  City,  95  Mo.  being  obeyed,  to  cause  them  to  be 
App.  162;  Lee  v.  Sandy  Hill.  40  N.  Y.  removed,  the  warden,  acting  officially, 
442  (where  a  corporate  Uaoility  was  and  under  a  vote  passed  by  Sie  warden 
asserted  for  the  torts  of  the  highway  and  burgesses,  caused  a  fence  of  a 
officers  in  encroaching  upon  ihe  plain'  person  along  the  line  of  the  highway  to 
ajSTs  T^operty  by  direction  oi  the  be  removeo,  the  owner  not  obeying  an 
govemmg  body  of  the  corporation,  order  previousl]^  made  for  its  removal, 
under  the  erroneous  supposition  that  The  fence  was  in  ffood  faith  supposed 
it  was  part  of  the  street.    Mason,  J.,  by  the  warden  andf  burgesses  to  oe  an 
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against  a  city  corporatioii  by  the  owner  of  land  through  which  its 
agents  have  unlawfully  made  a  sewer/  or  for  trees  destroyed  and 
injuries  done  by  them.*  A  case  in  Louisiana,  which  was  several 
times  before  the  courts  in  that  State,  was  decided  upon  the  same 
principle.  The  mayor  of  a  city  tortiously,  and  in  defiance  of  an 
injunction,  proceeded  at  the  head  of  a  force  of  laborers  and  demol- 
ished a  portion  of  the  plaintiff's  house,  for  the  supposed  reason  that 
it  was  on  public  ground.  The  city  corporation  ratified  the  act  by 
defending  it.  On  the  first  appeal  the  court  doubted  whether  the 
corporation  could  be  made  liable  for  the  wrongful  acts  charged 
against  its  oflScers,  especially  as  these  were  alleged  to  have  been 
done  by  them  wilfully  and  maliciously.  On  the  second  appeal  it 
was  held,  that  although  the  acts  of  the  mayor  were  done  without  the 
previous  order  of  the  city  council,  yet  the  corporation,  by  reason  of 
its  subsequent  ratification,  was  liable,  and  the  plaintiff  recovered.^ 

encroachment,  but  was  not  so  in  fact,  not    specifically    conferredi  —  as,    in 

In  an  action  of  trespass  brought  by  this  case,  building  a  sewer  under  its 

the  owner  of  the  fence  against  the  general   power  over  highways,  —  the 

borough,  it  was  held,  —  city  will  oe  liable  in  damages.    Leeds 

(I)   That  was  the  grant  of  power,  v.    Richmond,    103    Ind.    372.    Con- 

thou^  to  the  warden  and  burgesses,  tractors  who  made  an  excavation  in  a 

was  m  reality  to  the  borough.     (2)  street  vrithout  proper  avihorHy,  held 

That  the  power  to  remove  encroach-  personally  Uable  to  an  owner  of  adjoin- 

ments  was   a  power   asked  for  and  m^  property.    Lamed  v.  Briscoe,  62 

obtained  by  the  borough  for  its  own  Mich.  393. 

advantage  and  not  for  the  benefit  of  The  doctrine  that  a  city  is  liable 

the  pubfic.     (3)  That  in  the  removal  for  injuries  caused  by  the  ne^gent 

of    encroachments    it    was    therefore  manner  in  which  public  work  is  per- 

exercising  a  privilege,  not  discharging  formed  by  its  servants  does  not  extend 

a  governmental  duty.     (4)  That  the  to  cases  of  defective  legislation;    as, 

borough  was  Uable  for  the  acts  of  the  for  instance,  to  a  f^lure  to  pass  an 

warden.    Weed  t^.  Greenwich,  45  Conn,  ordinance  for  the  condemnation  and 

170.  dedication,  as  a  street,  of  land  upon 

In  Soulard  v.  St.  Louis,  36  Mo.  546,  which  work  has  been  done,  under  the 
supra,  where  a  street  vxis  opened  upon  designation  ''street"  in  a  special  tax 
land  without  condemnation,  the  court  bill.  Carroll  v.  St.  Louis,  4  Mo.  App. 
held  that  an  action  might  be  main-  191.  In  Sprague  v.  Tripp,  13  R.  I. 
tained  by  the  owner;  that  he  might  38,  the  city  owned,  by  purchase,  lots 
recover  as  damages  the  value  of  the  upon  a  private  way,  ana,  by  its  nigh- 
land  appropriated,  which,  when  paid,  way  commissioners,  removed  gravel 
would,  the  court  was  inclined  to  therefrom  and  from  the  way,  for  use 
think,  work,  i^o  facto,  a  dedication  in  repairing  other  streets,  imtil  the 
thereof  to  the  city.  way  became  impassible.    In  an  action 

Municipal  corporations  are  limited  by  an  owner  of  other  land  upon  the 

to  the  exercise  of  powers  conferred  by  private   way,   it   was   held   tnat   the* 

charter  or  statute,  and  they  are  not  commissioners  were  the  agents  of  the 

liable  for  the  acts  of  their  officers  under  city  for  whose  acts  in  making  the  way 

an  ordinance  which  was  whoUv  beyond  useless  the  city  was  liable, 

their   power   to   pass.    Field,   ».    Des  *  Hildrethv.  Lowell,  11  Gray  (Mass.), 

Moines,  39  Iowa,  575.     But  for  acts  345;  Leeds  v.  Richmond,  102  Ind.  372. 

causing   injury    to    private    property  «  Walling  t^.  Shreveport.  5  La.  An. 

committed  by  employees  of  a  city  in  660:  Ludlow  v.  Mackintosn  (Ky.),  53 

performing  a  work   which  is  within  S.  W.  Rep.  524. 

the  general  powers  of  the  city,  though  *  McGary  v.   Lafayette,   12  Rob. 
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§  1652  (972).     Same  Subject;  Wrongful  Aeti  done  Colore  Officii. 

—  Prima  facie,  a  municipal  corporation  is  not  liable  for  the  trespass 
and  torongfid  ads  of  its  officers,  though  done  colore  officii;  but  it  will 
clearly  be  liable  therefor  where  the  act,  if  not  wholly  uUra  vires  in 
the  sense  before  explained,  was  expressly  authorized  by  the  govern- 
ing body  of  the  corporation,  or  where,  without  special  authority,  it 
was  done  by  its  oflScers  in  the  scope  of  their  duties  and  employment, 
and  has  been  ratified  by  the  corporation.^  Accordingly,  a  munici- 
pal corporation  is  not  liable  for  the  illegal  seizure  of  the  plaintiff's 
property  by  one  of  its  officers,  for  an  alleged  mdaiion  of  its  ordi- 
nances, when,  in  fact,  no  such  violation  took  place,  and  the  corpora- 
tion had  not  previously  authorized  the  act,  or  subsequently  ratified 
it  by  receiving  the  proceeds  of  the  sale  of  the  property  seized,  or  in 
some  other  manner.^  If,  however,  the  corporation,  by  its  authorized 
action,  adopts  the  wrongfvl  ads  of  its  officers,  done  in  the  line  of 
official  duty,  it  will  be  liable  therefor,  however  it  might  be  in  the 
absence  of  such  ratification.  Therefore,  where  the  officers  of  a  city 
illegally  seized  the  personal  property  of  the  plaintiff,  and  detained  it. 


(La.)  668.  On  re-hearing,  75.  674; 
B.  c.  again.  4  La.  An.  440.  Approved, 
Wilde  V.  New  Orleans,  12  La.  An.  15. 
See  also  Lee  v.  Sandy  Hill,  40  N.  Y. 
442,  swpra^  §  1651,  note;  Hunt  v. 
Boston,  183  Mass.  303;  ante,  §§  307, 
777,  note;  b.  p.  and  discussing  lia- 
bility of  municipal  corporations  to 
exemplary  damageSf  Hunt  v.  Boone- 
ville,  65  Mo.  620.  As  to  exemplary 
damages,  see  Chicago  v.  Langlass,  52 
111.  256;  Chicago  t^TKelly,  69IU.  475; 
Ehrgott  ».  New  York,  96  N.  Y.  264. 
A  non-resident  merchant,  whose  prop- 
erty had  been  seized  for  a  tax  assessed 
under  an  invalid  municipal  ordinance, 
after  the  mayor  and  council  had,  with 
mahcious  intent  to  prevent  his  com- 
peting with  resident  merchants,  passed 
a  resolution  declaring  him  by  name  to 
be  within  the  ordinance,  —  was  held 
to  have  a  right  of  action  against  the 
city  for  the  tort.  Gould  v.  Atlanta, 
60  Ga.  164. 

*  Clayton  v.  Henderson,  103  Ky. 
228,  236,  quoting  text;  supra,  §§  1647, 
1648;  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  516,  where  the  rule,  as 
stated  by  Shaw,  C.  J.,  makes  the  cor- 
poration, without  ratification,  liable, 
also,  for  the  acts  of  its  officers  "done 
bona  fide,  in  pursuance  of  a  general 
authority  to  act  for  the  city  on  the 
subject  to  which  they  relate."  Ap- 
proved by  Mason,  J.,  Leer.  Sandy  Hill, 


40  N.  Y.  442,  449;  foUowed  in  Buffalo 

6  H.  Tump.  Co.  V.  Buffalo,  58  N.  Y. 
639.    Compare  Perley  v.  Georgetown. 

7  Gray  (Mass.),  464,  cited  ivSra,  ana 
statement  of  rule  by  MeicaJf,  J.; 
Moore  v.  Rtchburg  R.  Corp.,  4  Gray 
(Mass.),  465,  467;  Howell  v.  Buffalo, 
15  N.  Y.  512,  619.  Note  remarks  of 
Denio,  C.  J.,  p.  521:  supra,  §  1650, 
and  note:  AngeU  6l  Ames,  §  311. 
See  Munk  v,  Watertown,  67  Hun 
(N.  Y.),  261:  Noble  v.  Aasen,  10  N. 
Dak.  264:  Horton  t^.  Newell,  17  R.  I. 
671;  Parks  v.  Greenville,  44  S.  Car. 
168;  Ysleta  v.  Babbitt,  8  Tex.  Qv. 
App.  432. 

*  Fox  V.  Northern  Liberties,  3  Watte 
&  S.  (Pa.)  103;  Everson  v.  Syracuse, 
100  N.  Y.  677;  Corsicana  v.  White,  57 
Tex.  382:  Murray  ».  Omaha,  66  Neb. 
279;  Tyler  v.  Revere,  183  Mass.  98; 
O'Donnell  v.  White,  24  R.  I.  483; 
infra,  §  1666.  So  it  was  held  that  a 
city  was  not  liable  in  tort  for  the  act 
of  its  treasurer  acting  in  good  f  sdth  in 
the  execution  of  his  tax  warrant,  in 
seizing  and  sellin«[  the  chattels  of  one 
person  for  the  d^nquent  taxes  of  an- 
other. Wallace  v.  Menasha,  48  Wis. 
79,  citing  text.  But  where  an  officer 
seized  and  sold  property  to  pa^  a  void 
special  assessment  for  benefits  m  open- 
ing a  street,  the  city  was  held  liable. 
Durkee  v,  Kenosha,  69  Wis.  123,  dis- 
tinguishing Wallace  v.  Menasha,  supra. 
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whereupon  the  plaintiff  brought  suit  against  the  city  to  recover  the 
property,  and  the  city  filed  an  answer  which  involved  a  ratification  of 
the  acts  of  the  officers  in  question,  and  an  admission  that  they  were 
the  acts  of  the  dty,  and  the  city  was  defeated  in  the  suit,  it  was  held 
liable  for  the  damage  done  to  the  plaintiff  by  the  illegal  seizure  and 
detention  of  his  property.*  On  the  principle  that  a  town  is  not 
liable  for  the  trespasses  or  iUegal  acts  of  its  officers  or  agents,  unless 
such  acts  were  done  under  its  authority  previously  conferred,  or 
have  subsequently  been  ratified  by  it,  it  was  held  in  Massachusetts 
that  if  a  Unvn  collector,  without  being  authorized,  commits  a  person 
to  prison  for  not  paying  a  tax,  since  abated,  though  illegally  included 
in  his  warrant,  the  town  is  not  responsible,  in  an  action  of  tort,  for 
false  imprisonment.' 

§  1653  (973).  Same  Subject;  Treq;>ai8  for  IUegal  Selsure  of 
Property  under  Void  ABsessment.  —  A  municipal  corporation  may 
be  liable  as  respects  lorongfvl  and  wid  acts,  where  these  are  within  the 
scope  of  the  general  powers  of  the  corporation,  and  where  the  en- 
forcement of  such  acts  by  its  officers  under  its  authority  has  been 
compulsory,  resulting  in  injury  to  individuals.*  Falling  within  this 
principle  is  the  liability  of  the  corporation  to  refund  void  taxes  and 

^  Wilde  V.  New  Orleans,  12  La.  An.  that  they  were  so  intended.  Trescott 
15,  following  McGary  v.  Lafayette,  4  v.  Waterloo,  26  Fed.  Rep.  592.  In 
La.  An.  440;  Johnson  v.  Municipality,  New  York,  see  Lorillard  v.  Monroe, 
5  La.  An.  100.  In  another  case  m  the  11  N.  Y.  392;  Bank  of  Commonwealth 
same  State  it  was  held  that  though  v.  New  York,  43  N.  Y.  184.  See  also 
propert;jr  be,  in  the  first  instance,  law-  Tyler  v.  Revere,  183  Mass.  98;  Wil- 
fully seized  for  the  violation  of  an  ordi-  loughby  V,  Allen,  25  R.  I.  531;  Gal- 
nance,  yet  if  the  cori)orate  authorities  veston  v.  Brown  (Tex.  Civ.  App.), 
fail  to  pursue  the  requisite  stem  in  ad-  67  S.  W.  Rep.  156.  But  the  treaswrer 
vertising  and  disposing  of  tne  prop-  of  a  town  corporation  is  clearly  its 
erty  seized,  the  act  of  seizure  by  the  officer  and  agent,  for  whose  acts, 
officer  becomes  a  trespass  ab  initio,  for  within  the  scope  of  his  power,  it  is 
which  the  corporation,  it  was  decided,  liable.  Tucker  v.  Rochester,  7  Wend, 
might  be  liable  to  restore  the  property  (N.  Y.)  254;  cited  2  Denio  (N.  Y.), 
or  pay  its  value.  Baumgara  v»  New  473,  and  see  cases  there  referred  to. 
Orleans^  9  La.  119.  See  also  Himt  v.  But  it  is  not  liable  for  money  placed 
Booneville,  65  Mo.  620;  Langley  v.  in  his  hands  by  individuals  or  received 
Augusta,  118  Ga.  690;  Brown  v.  by  him  other  than  in  the  line  of  his 
W^Miter  City,  115  Iowa,  511:  Don-  official  duties.  Tolman  &.  Marlborough. 
neUy  r.  Tripp,  Treas.,  12  R.  I.   97;  3  N.  H.  57,  59. 

O'Donndlv.  white.  24  R.L  483;  Com-  The  previous  personal  and  unau- 
mercial  Power  Co.  v.  Taooma,  20  thorized  act  of  a  public  officer  will  not 
Waedi.  288;  Bunker  v.  Hudson,  122  estop  him  from  acting  in  his  public 
Wis.  43.  capacity  as  he  may  deem  the  public 

•  Perlcy   v.    Georgetown,    7   Gray  «)od  to  require.     Day  v.   Green,  4 
(Mass.),  464.    Afterwards  paying  the  Cush.  (Mass.)  433;   Dul  v.  Wareham, 
collectors  fees  for  serving  the  warrant,  7  Met.  (Mass.)  438. 
and  the  jaUer's  charges,  were  held  not        •  McGraw  v,  Marion,  98  Ky.  673, 
to  ratify  the  arrest,  it  not  appearing  680,  quoting  text. 
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assessments  compulsorily  coUected  for  its  own  benefit.^  So,  where 
a  municipal  corporation  made  a  void  a»9essment  upon  the  plaintiff 
for  a  street  improvement,  and  its  officers  seized  his  property  (bank 
biUs)  to  pay  it,  the  majority  of  the  Court  of  Appeals  of  New  York 
held,  and  we  think  properly,  that  since  the  assessment  was  made  for 
a  purpose  within  the  general  powers  of  the  corporation  (though  the 
particular  assessment  was  iUegal)  the  corporation  was  liable  to  the 
plaintiff  in  a  common-law  action  for  the  trespass  committed  by  its 
officers  in  seizing  his  propierty.' 

§  1654  (973a).  Whare  Mmilc^MJity  engftgat  In  Ultra  Virw  Un- 
dertakings.  —  If  a  municipal  corporation  without  charter  or  statute 
authority  buys  or  provides  the  plant  for  engaging  in  the  business  of 
distilling  spirits  and  does  engage  therein,  and  makes  fraudulent 
returns  under  the  United  States  revenue  laws,  in  not  reporting  the 
full  quantity  of  spirits  produced;  and  the  United  States  thereupon 
assesses  upon  the  corporation  as  a  distiller  a  gallon  tax  upon  spirits 
actually  produced  in  excess  of  the  amount  reported,  and  the  dty 
pays  such  tax  under  protest  and  compulsorily  (to  avoid  a  threatened 
seizure  and  sale  of  its  property),  it  cannot  recover  back  from  the 
United  States  the  amount  thus  paid,  on  the  ground  that  its  action 
in  carrying  on  the  business  of  distilling  is  idtra  vires  its  powers.' 


1  Supra,  §  1615,  and  cases  cited. 
See  Masteis  v.  Bowling  Green,  101 
Fed.  Rep.  101. 

«  HoweU  V.  Buffalo,  15  N.  Y.  512; 
Denio,  C.  J.,  and  Boioen,  J.,  dissented. 
The  chief  judge,  in  nis  dissenting 
opinion,  expressed  his  inability  to  see 
how  the  assessment  could  be  void,  and 
yet  be  a  corporate  act,  and  impose  a 
corporate  liability.  The  majority 
opinion  can,  we  think,  be  sustained  on 
the  principle  stated  in  the  text.  Ben- 
nett 0.  Buffalo,  17  N.  Y.  383,  386,  cor- 
rects the  report  of  Howell  v.  Bimalo. 
so  as  to  show  that  Comatock,  J.,  agreed 
with  the  majority  of  the  coujrt  as  to 
the  liability  of  the  corporation.  Bank 
of  Commonwealth  p.  New  York,  43 
N.  Y.  184;  Williams  v,  Dunkirk  (tort 
of  village  trustees),  3  TiAasing  (N.  Y.), 
44. 

*  Salt  Lake  City  v.  HoUister,  118 
U.  S.  256.  The  rule  that  corporations 
are  liable  for  the  wrongful  acts  of  their 
agents  and  ofBcers  in  me  course  of  the 
oori)orate  business,  is,  says  the  court, 
in  the  case  just  cited,  applicable  to 
municinal  corporations,  but  is  to  be 
appliea  with  greater  care.    Mr.  Justice 


Miller,  speaking  on  this  point,  says: 
"While  it  may  be  true  that  the  rule 
we  have  been  discussing  may  require  a 
more  careful  scrutiny  in  its  apphcation 
to  municipal  corporations  than  to  car- 
porations  for  pecuniary  profit,  we  do 
not  agree  that  they  are  wholly  exempt 
from  liability  for  wrongful  acts  done, 
with  all  the  evidences  of  their  being 
acts  of  the  corporation,  to  the  injury 
of  others,  or  in  evasion  of  legal  obliga- 
tions  to  the  State  or  the  public.  .  .  . 
The  question  of  the  liability  of  cor- 
porations on  contracts  which  the  law 
does  not  authorize  them  to  make,  and 
which  are  wholly  beyond  the  scope  of 
their  powers,  is  governed  by  a  different 

Principle  [from  the  liability  ex  ddicto], 
Q  such  case  the  party  deaun^  with  the 
corporation  is  imder  no  obligation  to 
enter  into  the  contract.  No  force,  or 
restnuntj^r  fraud  is  practised  on  him. 
The  powers  of  the  corporation  are 
matters  of  public  law  open  to  his  ex- 
amination, and  he  may  and  must 
judge  for  himself  as  to  the  power  of 
the  corporation  to  bind  itseff  by  the 
proposed  agreement.  It  is  to  this 
class  of  cases  that  most  of  the  authori- 
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§  1655  (974).  Bespondeat  Superior,  wh«n  Applicable  and  when 
not.  —  It  may  be  observed,  in  the  next  place,  that  when  it  is  sought 
to  render  a  municipal  corporation  liable  for  the  act  of  servants  or 
argents,  a  cardinal  inquiry  is,  whether  they  are  the  servants  or  agents  of 
the  corporation.  If  tiie  corporation  appoints  or  elects  them,  can  con- 
trol them  in  the  discharge  of  their  duties,  can  continue  or  remove 
them,  can  hold  them  responsible  for  the  manner  in  which  they  dis- 
charge their  trust,  and  if  those  duties  relate  to  the  exercise  of  corpo' 
rate  powers,  and  are  for  the  peculiar  benefit  of  the  corporation  in  its 
local  or  special  interest,  they  may  justly  be  regarded  as  its  agepts  or 
servants,  and  the  maxim  of  respondeat  superior  applies}  ^  But  if,  on 
the  other  hand,  they  are  elected  or  appointed  by  the  corporation,  irf 
obedience  to  the  statute,  to  perform  a  public  servipe,  not  peculiarly 
local  or  corporate,  but  because  this  mode  of  selection  has  been 
deemed  expedient  by  the  legislature  in  the  distribution  of  the  powers 


ties  cited  by  appellant  belong,  —  cases 
where  the  ooiporations  have  oeen  sued 
on  contracts  which  they  have  success- 
fully resisted  because  they  were  ultra 
vires.  But  even  in  this  class  of  cases, 
the  courts  have  gone  a  long  way  to 
enable  parties  who  had  parted  with 
property  or  money  on  the  faith  of  such 
contracts,  to  obtam  justice  by  recovery 
of  the  property  or  the  money  specifi- 
cally, or  as  money  had  and  received  to 
then:  use.  Thomas  v.  West  Jersey  R. 
R.  Co.,  101  U.  S.  70,  71;  Louisiana  v. 
Wood,  102  U.  S.  294:  Chapman  &. 
Douglas  County,  107  U.  S.  348,  355." 
See  Index,  tit.  Implied  Contracts; 
Ultra  Vires, 

The  opinion  of  the  court  in  this  novel 
case  (Salt  Lake  City  v,  HoUister) 
seems  to  assert  the  proposition  that 
the  city,  although  actmg  vUra  vires  in 
the  strongest  sense  of  that  expression, 
i.  e.f  in  respect  of  a  matter  manifestly 
and  necessarily  outside  of  the  scope  of 
its  powers  either  general  or  special, 
would  be  liable  in  tort,  although  per- 
haps not  in  contract,  tor  the  acts  of 
its  agents  and  servants  in  the  coiu'se 
of  such  unauthorized  business.  But 
the  action,  viz.,  to  recover  back  taxes 
actually  though  involuntarily  paid, 
being  equitabfe  in  its  nature  (anUf 
§  1616  et  seq,)f  the  jud^ent  or  the 
court,  which,  on  the  special  facts,  was 
unquestionably  sound  (for  the  tax  was 
a  tax  upon  property  and  was  justly 
due),  need  not  necessarily  rest  upon  so 
broada  basis  as  the  one  above  indicated, 


and  the  observations  of  the  court  in  the 
opinion  must  be  limited  accordingly. 
If  not  thus  limited  and  if  the  court  is 
to  be  imderstood  as  laying  down  the 
broad  principle  that  the  city  would  be 
liable  in  the  conduct  of  such  business 
to  the  same  extent  as  if  the  business 
was  infra  vires  (for  example,  that  it 
would  be  liable  in  damages  to  the 
manager  of  the  distillery  for  a  negligent 
injury  to  him  happening  in  the  course 
of  the  business),  it  would  be,  as  it  seems 
to  us^  an  extension  of  the  doctrine  of 
liabihty  of  municipal  corporations  for 
tdtra  vires  acts  beyond  the  limits  here- 
tofore and  generaJty  recognized,  since 
such  extended  liability  would  appear 
to  rest  upon  a  supposed  estoppel  created 
by  the  mere  fact  of  conducting  an 
lutra  vires  business,  and  this  in  the  face 
of  the  limitations  imposed  by  the 
charter  of  the  city  upon  its  corporate 
powers.  Such  a  view,  if  sound  as  re- 
spects private  corporations,  would 
seem  not  to  be  so  as  respects  municipal 
corporations,  whose  powers  are  defined 
ana  limited  for  the  express  purpose  of 
protecting  the  inhabitants  from  just 
such  liability.  Cases  within  the  ap- 
parent or  possible  powers  of  the  muni- 
cipality, where  the  other  party  acted 
in  good  faith  and  had  no  reasonable 
means  of  protecting  himself  from  loss 
or  damage,  may  stand  upon  different 
grounds.  Supra.  H  1638  et  seq.,  1649. 
^  Wishart  v.  Brandon,  4  Manitoba, 
453,  458,  quoting  text. 
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of  the  government,  if  they  are  independent  of  the  corporation  as 
to  the  tenure  of  their  office  and  the  manner  of  discharging  their 
duties,  they  are  not  to  be  regarded  as  the  servants  or  agents  of 
the  corporation,  for  whose  acts  or  negligence  it  is  impiedly  liable, 
but  as  independent  public  or  State  officers  with  such  powers  and 
duties  as  the  statute  confers  upon  them,  and  the  doctrine  cf  reepofi- 
deai  superior  is  not  applicable.^   It  will  thus  be  seen,  on  general  prin- 

»  Kansas  City  r.  Lemen.  12  U.  S.  N.Y.123;  QuiU ».  New  York,  36  N.  Y. 
App.  640;  Veraguth  ».  Denver,  19  App.  Div.  476;  Doty  v.  Port  Jervis, 
Colo.  App.  473;  Daly  v.  New  Haven,  23  N.  Y.  Misc.  313;  Davidson  v.  New 
69  Conn.  644;  ColweU  v.  Water-  York,  24  N.  Y.  Misc.  660;  New  York 
bury,  74  Conn.  568;  Chicago  v,  v.  Bailey  (Croton  Dam  Case).  2  Denio 
Norton  Milling  Co.,  196  HI.  680;  (N.  Y.),  433,  477,  and  authorities  dted 
Tollefson  v.  Ottawa,  228  111.  134,  136,  by  Hand,  Senator  (this  is  one  of  the 
citing  text;  Brinkmeyer  v.  Evansville,  leading  cases  on  the  subject  discussed 
29  Ind.  187;  Dooley  v.  Sullivan,  112  in  the  text  and  is  referriBd  to, infra); 
Ind.451;  Oggv.  Lansing,  36  Iowa,  496;  Fisher  v.  Newbem,  140  N.  Car.  606; 
Millard  9.  Webster  City,  113  Iowa,  220;  Neil  v.  Barron,  7  Ohio  N.  P.  84; 
Taylor  ».  Owensboro,  98  Ky.  271,  Wajper  v.  Portland,  40  Oreg.  389; 
277,  quoting  text:  Dudley  v,  Flemings-  Aldnch  v.  Tripp,  11 R.  1. 141 ;  O'Kourke 
burg  (Ky.),  72  &  W.  Rep.  327;  New  v,  Sioux  Falls,  4  S.  Dak.  47,  61;  Everill 
Orleans  v,  Kerr,  60  La.  An.  413;  v.  Swan,  17  Utah,  614,  citing  text; 
Bowden  v.  Rockland,  96  Me.  129;  Russell  v.  Taooma,  8  Wash.  166;  Simp- 
Boehm  v,  Baltimore,  61  Md.  269;  son  v.  Whatcom,  33  Wash.  392;  Bart- 
Baltimore  ».  O'Neill,  63  Md.  336;  Mor-  lett  t^.  Clarksburg,  45  W.  Va.  393; 
rison  v,  Lawrence,  98  Mass.  219;  Mulcaims  v.  Janesville,  67  Wis.  24; 
Howard  v.  Worcester,  163  Mass.  426;  State  v.  McNay,  90  Wis.  104;  East 
Fox  V.  Chelsea,  171  Mass.  297;  Lynch  Fremantle  v.  Annois,  71  Law  J.  P.  C. 
v.  Springfield,  174  Mass.  430;  McGinnis  39;  infra,  §§  1666,  1660,  1664,  1668, 
V,  Medway,  176  Mass.  67;  Murphy  v.  1741-1747:  supra,  §§  1634,  1639.  But 
Needham,  176  Mass.  422:  Walcott  v.  see  Rhobidas  t;.  Concord,  70  N.  H.  90. 
Swampsoott  (surveyor  of  highways).  See  also  McCarthy  v,  Boston  (injury  to 
1  Allen  (Mass.),  101;  per  Bigelaw,  C.  J.;  laborer  in  emplov  of  city  officer  while 
Buttrick  v,  Lowell  (assault  by  police  felling  a  tree  oefonging  to  an  abutter 
officer),  1  Allen  (Mass.),  172;  Kimball  upon  the  street),  136  Mass.  197;  Sul- 
V.  Boston,  1  Allen  (Mass.),  417;  Child  livan  v.  Holyoke  (explosion  of  naphtha 
V.  Boston  (sewers),  4  Alien  (Mass.)»  in  building  occupied  by  a  city  officer), 
41, 62;  Grim  9.  Foote.  4  Allen  (Mass.),  136  Mass.  273.  Hi^way  surveyor 
196,  197:  £bfford  v.  New  BedfonL  16  held  not  an  agent  of  a  town  in  repair- 
Gray  (Mass.),  297;  White  v,  Phillips-  ing  a  street,  and  town  held  not  liable 
ton,  10  Met.  (Mass.)  108;  Bryant  v,  for  an  injury  caused  by  his  negligence 
St.  Paul,  33  Minn  289  (city  not  in  using  a  derrick.  Pratt  9.  Weymouth, 
liable  for  negligence  by  a  board  of  147  Mass.  246.  Infra,  §  1673. 
heaUh  which  was  constituted  a  separate  Thus,  in  New  York,  the  mayor  and 
body  bv  the  city  charter) :  Smder  v,  aldermen,  in  making  an  order  for  the 
St.  Paul,  61  Minn.  466;  Hall  v.  Austin,  destruction  of  a  building  pursuant  to  the 
73  Minn.  134;  Boye  v.  Albert  Lea,  74  statute  (2  R.  L.  1831,  p.  368,  §  81), 
Minn.  230;  Kleopfert  v,  Minneapolis,  were  considered  to  act  not  (u  t^  officers 
90  Minn.  168;  Mannon  v.  St.  Louis  or  agents  of  the  corporation,  hut  as 
Coimty,  62  Mo.  313;  Bullmaster  9.  magistrates  or  public  officers,  designated 
St.  Joseph,  70  Mo.  App.  60;  Gordon  by  their  official  names  by  the  legisla- 
V.  OmiJuL  71  Neb.  670;  Rhobidas  v.  ture  for  the  execution  of  a  public  duty. 
Concord,  70  N.  H.  90,  111,  citing  text;  Russell  v.  New  York,  2  Denio  (N.  Y.), 
Hall  V.  Concord.  71  N.  H.  367;  Tomlin  461.  opinion  of  Sherman,  Senator,  at 
V.  Hildreth,  66  N.  J.  L.  438;  Valentine  p.  473,  and  of  Porter,  Senator,  at  p. 
V.  Englewood,  76  N.  J.  L.  609,  citing  481.  The  case  was  distinguished  from 
text:  Maxmilian  v.  New  York,  62  that  of  Bailey  i;.  New  York,  2  Denio 
N.  Y.  160;  Missano  v.  New  York,  160  (N.    Y.),    443,    afif'g   s.    c.    3    Hill 
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ciples,  it  is  necessary,  in  order  to  make  a  municipal  corporation 
impliedly  liable  on  the  maxim  of  respondeat  superior  for  the  wrong- 


(N.  Y.),  531,  in  relation  to  the  Croton 
aqueduct,  where,  on  the  ground  that 
the  corporation  had  an  interest  in  the 
grant,  held  property  under  it,  and 
passed  ordinances  in  relation  to  the 
execution  of  the  work,  it  was  held 
liable  for  the  acts  and  neglect  of  the 
water  cammisaianera  in  relation  to  the 
work,  though  thev  were  appointed  by 
the  governor  and.  the  senate;  supra, 
{{  1633,  1634;  infra,  {  166S. 

Departments  of  City  OcoemmerU. 
The  board  of  revision  and  correction 
of  assessments  lists  for  city  of  New 
York,  held  to  be  independent  public 
and  not  corporate  ofBcers,  and  city  not 
responsible  for  their  negligences.  Tone 
V.  New  York,  70  N.  Y.  157.  In  Ham 
V.  New  York,  70  N.  Y.  459,  the  text 
is  referred  to,  and  the  princii)le  applied 
to  the  department  of  public  inatruction 
in  the  city  of  New  York,  which,  though 
formally  constituted  part  of  the  city 
government,  is  charged  with  pMic,  as 
distinguished  from  corporate,  dvHes, 
and  as  it,  and  not  the  city,  has  the  sole 
control  of  subordinates  and  servants, 
the  city  is  not  Hable  for  their  neglect, 
although  the  ma^or  apooints  the  com- 
missioners. Swift  t^.  New  York,  83 
N.  Y.  528.  Infra,  {  1661.  So  as  to 
hoard  of  commissioners  of  public 
charities  and  corrections,  Maxmilian 
V.  New  York,  62  N.  Y.  160;  b.  p.  Haight 
V.  New  York,  24  Fed.  Rep.  93.  Cases 
where  the  department  is  auxiliary  only 
are  to  be  distinguished.  Ehrgott  v. 
New  York,  96  N.  Y.  264,  noted  infro; 
Shearm.  &  Red.  Neg.,  §}  295,  296,  and 
cases.  See  also  Campbell's  Adm.  v. 
Montgomery  (negligent  execution  of 
poHce  duties),  53  Ala.  527.  The  same 
principle  was  applied  to  an  act  provid- 
ing that  the  city  coimcil  should  cause 
certain  docks  to  he  built  for  the  benefit 
of  individuals  at  the  expense  of  the  cUy, 
but  such  expense  to  be  assessed  upon 
the  property;  it  was  held  that  the 
duty  was  a  State  and  not  corporate 
dut^r,  and  that  the  city  was  not  lia- 
ble in  a  private  action  for  damages. 
New  York  &  B.  Lumber  Co.  t^.  Brook- 
lyn, 71  N.  Y.  580,  where  the  general 
principles  relating  to  the  subject  are 
stated  by  Church,  C.  J.  Under  the 
act  of  1873,  amended  1874,  annexing 
territory  to  the  city  of  New  York  and 
placing  the  streets  within  it  under  the 
exclusive  control  of  the  department  of 


public  parks,  the  commissioners  of 
that  department  were  held  to  act  as 
agents  of  the  city  in  an  action  for  in- 
juries caused  by  a  defective  street. 
Ehrgott  V.  New  York,  96  N.  Y.  264; 
Shearm.  &  Red.  Neg.,  {  296,  and  cases. 
On  the  point  discussed  in  the  text, 
the  case  of  Barnes  t^.  District  of  Colum- 
bia, 91  U.  S.  540,  may  be  usefully  con- 
sulted. The  immediate  question  was 
whether  the  District  of  Columbia  was 
liable  to  an  action  by  a  traveller  for  an 
injury  sustained  by  reason  of  a  defect  in 
a  street  in  the  city  of  Washington,  The 
act  of  Congress  of  February  21,  1871, 
made  the  iJnstrict  of  Columbia  a  "mu- 
nicipal corporation,''  with  power  to 
contract,  have  a  seal,  sue  ana  be  sued, 
and  exexdse  other  powers  of  a  munici- 
pal corporation;  vested  the  executive 
power  m  a  governor  appointed  by  the 
Fremdent.  and  the  legislative  power 
in  a  legislative  assembly,  consisting  of 
a  council  and  a  house  of  delegates; 
established  a  hoard  of  public  works, 
consisting  of  the  governor  and  four 
other  persons  appointed  by  the  Presi" 
dent;  and  contained  these  provisions: 
"The  board  of  public  works  shall  have 
entire  control  of,  and  make  all  regula- 
tions which  they  shall  deem  necessary 
for  keeping  in  repair  the  streets,  ave- 
nues, alleys,  and  sewers  of  tiie  city, 
and  all  other  works  which  may  be 
intrusted  to  their  charge  by  the  legis- 
lative assembly  or  Congress.  They 
shall  disburse  upon  their  warrant  aU 
moneys  appropriated  by  the  United 
States  or  the  District  of  Columbia,  or 
collected  from  propert^r-holders,  in 
pursuance  of  law,  for  the  improvement 
of  streets,  avenue^  alleys,  and  sewers, 
and  roads  and  bridges;  and  shall 
assess,  in  such  manner  as  shall  be  pre- 
scribed by  law.  upon  the  property  ad- 
joining and  to  DC  specially  oenefited  by 
the  improvements  authorized  by  law 
and  made  by  them,  a  reasonable  pro- 
portion of  the  cost  of  the  improvement, 
not  exceeding  one-third  of  such  cost, 
which  sum  shall  be  collected  as  all 
other  taxes  are  collected."'  U.  S.  St. 
February  21,  1871,  §  37.  It  was  con- 
tended that  the  District  of  Columbia 
was  not  liable  as  a  municipal  corpora- 
tion, because  the  board  of  public 
works  was  not  a  department,  or  sub- 
ordinate agency  of  the  municipality 
called  the  District  of  Columbia,  but 
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f  ul  act  or  neglect  of  an  oflScer,  that  it  be  shown  that  the  officer  was 
its  officer,  either  generally  or  as  respects  the  particular  wrong  com- 
plained of,  and  not  an  independent  public  or  State  officer;  and,  also, 
that  the  wrong  was  done  by  such  officer  while  in  the  legitimate 
exercise  of  some  duty  of  a  corporate  nature  which  was  devolved  on 
him  by  law  or  by  the  direction  or  authority  of  the  corporation.* 

an  independent  federal  commission. 
A  majonty  of  the  court,  however,  held 
that  the  board  was  an  agent  of  the  cor-- 
poration,  for  whose  acts  or  negligence 
the  corporation  was  liable.  Note 
comments  of  Gray,  C.  J.,  on  this  point 
in  Hill  t;.  Boston,  122  Mass.  344,  372. 
The  decision  of  the  court  in  Barnes 
V.  District  of  Columbia,  91  U.  S.  540, 
supra  re-affirmed  and  applied.  Dis- 
trict of  Colimibia  v.  Woodbury,  136 
U.  S.  450.  See  also  District  of  Ck)lum- 
bia  V.  McElligott.  117  U.  S.  621 ;  Brown 
V.  District  of  Columbia,  127  U.  S.  579, 
586;  Metropolitan  R.  Co.  v.  District 
of  Columbia,  132  U.  S.  1.  See,  gener- 
ally, Powers  V.  Council  Bluffs,  50  Iowa, 
197;  Rowellv.  Williams,  29  Iowa,  210; 
Van  Pelt  v.  Davenport,  42  Iowa,  308; 
Damour  v.  Lyons,  44  Iowa,  276; 
Osborne  v.  Detroit,  32  Fed.  Rep.  36. 
A  city  is  not  liable  for  the  consequences 
of  a  violation  of  its  ordinances  by  its 
mayor  or  council  any  more  than  it 
would  be  if  the  illegal  act  were  done  by 
a  private  person.  Ball  v.  Town  of 
Woodbine,  61  Iowa,  83  (injury  by 
fireworks). 

In  Indiana  it  has  been  held  that  the 
rule  applicable  to  private  corporations 
that  the  master  is  not  Uable  for  in- 
juries caused  by  the  negligence  of  a 
co-servant,  cannot  be  applied  to  the 
officers  and  agents  of  municipal  cor- 
porations, especially  when  tney  are 
acting  in  different  departments  of  the 
mimicipal  government.  Turner  t^.  In- 
dianapolis, 96  Ind.  51. 

As  to  the  personal  liability  of  pifblie 
officers  or  agents,  created  by  statutCj  for 
official  acts  and  neglect,  see  Noweil  t^. 
Wright,  3  Allen  (Mass.),  166,  and 
cases  cited;  arUe,  §§  433-444,  1517, 
1575. 

^  Same  authorities.  Infra,  §§  1656, 
1665. 

Respondeat  superior;  Corporations, 
when  liable  and  vmen  not,  for  the  torts  of 
their  officers.  Grumbine  v.  Washing- 
ton. 2  McArthur  (D.  C),  578;  Denver 
V,  Peterson,  5  Colo.  App.  41;  Daly  v. 
New  Haven,  69  Conn.  644;  Piatt  ». 
..Waterbury,  72  Conn.  531;    Hinde  t;. 


Wabash  Nav.  Co.,  15  111.  73:  Foster 
V.  Chicago,  197  111.  264;  Taylor  v, 
Owensboro,  98  Ky.  271,  277,  quoting 
text:  Pollock's  Admr.  p.  Louisville, 
13  Bush.  (Ky.)  221;  Stewart  v.  New 
Orleans,  9  £ia.  An.  461;  Bennett  v. 
New  Orleans,  14  La.  An.  120;  Small 
V.  Danville,  51  Me.  359  (distinguished 
from  Thayer  t;.  Boston,  19  Pick. 
(Mass.)  511);  MitcheU  v,  Rockland, 
52  Me.  118  (approved  Brown  v.  Yinal- 
haven,  65  Me.  402);  Gilpatrick  v. 
Biddeford,  86  Me.  534;  Bowden  v. 
Rockland,  96  Me.  129;  Morrison  o. 
Lawrence,  98  Mass.  219;  Fisher  v. 
Boston,  104  Mass.  87;  Stoddard  v. 
Winchester,  157  Mass.  567;  Coughlan 
9.  Cambridge,  166  Mass.  268;  Butman 
V.  Newton,  179  Mass.  1;  Rome  v. 
Worcester,  188  Mass.  307;  Hilsdorf 
t;.  St.  Louis,  45  Mo.  94;  Khobidas  v. 
Concord,  70  N.  H.  90;  Missano  v. 
New  York,  160  N.  Y.  123;  Mahon  w. 
New  York.  10  N.  Y.  Misc.  664:  Bishop 
V.  New  York,  21  N.  Y.  Misc.  598; 
McGuinness  v.  Allison  Realty  Co.,  46 
N.  Y.  Misc.  8;  Boyland  ».  New  York, 
1  Sandf.  (N.  Y.)  27;  Fishery.  Newbem, 
140  N.  Car.  506;  Caspary  v,  Portland, 
19  Oreg.  496;  Aloom  v.  Philadelphia 
(dty  surveyor),  44  Pa.  St.  348;  R&Hj 
V.  Philadelphia  (when  contractor  for 
local  improvement  is  the  agent  of  the 
city),  60  Pa.  St.  467;  Norristown  ». 
Fitzpatrick,  94  Pa.  St.  121;  Condly 
V.  Nashville,  100  Tenn.  262;  Givens 
V.  Paris,  5  Tex.  Civ.  App.  705;  Lyman 
V.  White  River  Br.  Co.,  2  Aiken  (Vt.), 
255;  Thomas  v.  Grafton,  34  W.  Va. 
282;  Kuehn  v.  Milwaukee,  92  Wis.  263. 
Where  a  city,  acting  witkin  its  Gen- 
eral powers,  contracts  for  the  grading 
of  a  public  street,  and  in  accordance 
with  the  conctitions  of  the  contract  and 
the  law  prescribing  the  same,  the  woric 
is  done  imder  the  inmiediate  super- 
vision of  certain  officers,  whose  official 
duty  it  is  to  superintend  the  work,  and 
the  damages  result,  not  from  any  ne^- 
gence  or  wrongdoing  of  the  contract* 
ors,  but  from  the  performance  of  the 
work  in  the  manner  required  by  the 
contract,  the  contractors  are  the  agenU 
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§  1656  (975).  Police  Department;  LiabiUty  of  City  for  Acts  of 
Police  OfBcen.  —  Agreeably  to  the  principles  just  mentioned,  police 
officers  appointed  by  a  city  are  not  its  agents  or  servants  in  such  a  sense 
as  to  render  it  responsible  for  their  unlawful  or  negligent  acts  in  the 
discharge  of  their  public  duties  as  policemen;  ^  and,  accordingly,  a 


of  the  city,  and  the  city  is  liable  for 
such  damages.  Sewall  v.  St.  Paul,  20 
Minn.  511;  Billiard  v.  Richardson. 
3  Gray  (Mass.),  349.  Approved  and 
distinguished  in  Chicago  v.  Robbins, 
2  Black.  (U.  S.)  418,  428;  Readv  v, 
Tuskaloosa  (acts  of  city  marshal},  6 
Ala.  327;  Cowley  v,  Sunderland,  6  H. 
&  N.  565;  Hewison  v.  New  Haven,  37 
Conn.  475;  Sheldon  v,  Kalamazoo,  24 
Mich.  383.  A  right  to  annul  or  sus- 
pend the  contract,  and  an  obligation  on 
the  contractor  to  discharge  workmen 
disobeying  a  city  officer,  will  not  con- 
stitute the  contractor  the  agent  of 
the  city  so  as  to  make  it  liable  for 
injuries  sustained  by  an  individual, 
by  the  negligent  prosecution  of  the 
work,  —  as  by  careCess  blasting.  Blumb 
V.  Kansas  City,  84  Mo.  112. 

Article  16,  section  8,  Constitution 
of  Pennsylvania,  1874,  was  not  de- 
signed to  change  the  effect  of  corporate 
contracts^  but  to  impose  on  those  hav- 
ing the  right  of  eminent  domain  a  lia- 
bifity  for  consequential  damages,  from 
which  they  had  been  previously  exempt. 
Appl^dng  these  principles,  it  was  held 
tluit  if  a  railroad  company  contracts 
with  an  independent  contractor  for  the 
construction  of  its  rtdlroad,  it  is  not 
liable  for  damages  resulting  from  the 
negligence  of  the  contractor.  Ed- 
mundson  v.  P.  M.  A  Y.  R.  Co.,  HI  Pa. 
St.  316.  See  Index,  tit.  Contractor. 
Where  a  board  of  public  works  as- 
,  sumed  without  legal  right  to  change 
the  grade  of  a  street  and  entered  into 
a  contract  with  contractors  for  that 
purpose,  it  was  held  that  they  as  well 
as  the  contractors  were  liable  in  tres- 
pass for  damages  sustained  by  the 
owners  of  abutting  property  caused 
by  changing  the  grade.  Lamed  v. 
Briscoe,  62  Mich.  393;  infra,  §  1676 
etseq. 

Respondeat  superior  applies  to  a 
city  making  public  improvements 
where  it  retidns  tne  supervision,  charge, 
and  control  of  the  work.  Chicago  v. 
Joney  (deepening  canal  for  benefit  of 
city),  60  111.  383;  Chicago  v.  Dermody 
(injuries  by  fall  of  the  roof  of  city  hall;, 
61  111.  431.      . 


The  New  York  and  Brooklyn  Bridge 
belongs  to  the  two  cities  of  New  York  and 
Brooklyn,  and  the  trustees  thereof,  and 
their  employees  are  the  agents  and 
servants  of  the  two  cities,  for  whose 
negligence  the  cities  are  liable.  Walsh 
V.  New  York,  107  N.  Y.  220;  Walsh  v. 
New  York,  41  Hun  (N.  Y.),  299;  107 
N.  Y.  220.  See  Hannon  v.  Agnew,  96 
N.  Y.  439;  Walsh  v.  Bridge  Trustees, 
96  N.  Y.  429.  Index  — -Bridge;  City 
Purposes. 

Where  the,mayor  of  a  city  in  excess 
of  his  powers  made  an  arrangement 
with  a  person  to  remove  carcasses,  and 
that  person  threw  them  into  the  river, 
and  thereby  injured  the  plaintiff's 
property,  it  was  held  that  the  city  was 
not  liable,  since  the  mayor  was  not  in 
this  matter  the  servant  or  agent  of  the 
city,  and  the  principle  of  respondeat 
superior  did  not  apply.  Cumberland 
V.  Willison,  50  Md.  138.  The  office  of 
treasurer  or  comptroller  is  a  continu- 
ous office,  and  in  a  case  where  the  city 
is  liable  for  the  wrongful  acts  of  its 
officers  the  court  is  not  bound  to  regturd 
a  change  of  incumbents,  as  the  city  is 
under  an  obligation  to  protect  its  offic- 
ers against  personal  harm,  by  furnish- 
ing the  money  necessary  to  relieve 
them.  People  v.  Comptroller,  77  N.  Y. 
45. 

1  Gray  v.  Griffin,  111  Ga.  361; 
Culver  V.  Streator,  130  111.  238;  Craig 
V.  Charleston,  180  111.  164,  s.  c.  78 
111.  App.  312:  Chicago  v.  Williams,  182 
111.  135;  Tollefson  v.  Ottawa,  228  111. 
134,  136;  Robertson  v.  Marion,  97  111. 
App.  332;  Lahner  v.  Williams,  112 
Iowa,  428 :  Peters  v.  Lindsborg,  40  Kan. 
654;  Caldwell  v.  Prunelle,  57  Kan.  511; 
Taylor  v.  Owensboro,  98  Ky.  271,  277, 
quoting  text;  Louisville  Park  Com'rs 
V.  Prinz,  127  Ky.  460,  473;  Bean 
v.  Middlesboro.  (Ky.),  57  S.  W. 
Rep.  478;  Sherman  v.  Vermillion,  51 
La.  An.  880;  Hathaway  v.  Everett, 
205  Mass.  246;  Butler  v.  Moberly.  131 
Mo.  App.  172;  Barree  v.  Cape  Grirar- 
deau,  132  Mo.  App.  182;  Woodhull  v. 
New  York,  150  N.  Y.  450,  noted  infra; 
Wilcox  V.  Rochester,  190  N.  Y.  137, 
144,   citing  text;    Clayman  v.   New 


Digitized  by  V:rOOQlC 


2884  MUNICIPAL  CORPORATIONS  §  1656 

city  is  not  liable  for  an  assaidt  and  battery  committed  by  its  police 
officers,  though  done  in  an  attempt  to  enforce  an  ordinance  of  the 
city;  ^  or  for  an  arrest  made  by  them  which  is  illegal  for  want  of  a 
warrant,  or  for  other  cause;  ^  or  for  their  unlawful  acta  of  violence^ 

York,  117  N.  Y.  App.  Div.  565;  Mo-  dpality  is  not  responsible  for  the  acts 
Ilhennev  v,  Wilmii^gton,  127  N.  Car.  of  one  empl^ed  oy  it  to  enforce  the 
146;  Metz  &.  Asheville,  150  N.  Car.  ordinance.  Oliver  9.  Streator,  130  01. 
748.    750.    citing    text;     Betham    v,  238. 

Philadelphia,  196  Pa.  St.  302:  Miller  >  Kansas  City  v.  Lemen,  57  Fed. 
V.  Hastinp,  25  Pa.  Super.  Ct.  569;  Rep.  905;  Gnimbine  v.  Washington, 
Kelley  r.  Cook,  21  R.  I.  29;  O'Rourke  2  McArthur  (D.  C),  578;  Ready  v. 
9.  Sioux  Falls,  4  S.  Dak.  47,  51,  citing  Tuskaloosa,  6  Ala.  327;  Darsem  v. 
text;  Whitfield  v,  Paris,  84  Tex.  431,  Mobile,  31  Ala.  469;  Cook  &.  Macon, 
citi^  text;  McFadin  &.  San  Antonio,  54  Ga.  460;  Cranston  t?.  Augusta,  61 
22  Tex.  Civ.  App.  140;  Stinnett  v,  Ga.572;  Harris  v.  Atlanta,  62  Ga.  290; 
Sherman  (Tex.  Civ.  App.),  43  S.  McEhoy ».  Albany,  65  Ga.  387;  Att«r 
W.  Rep.  847;  Royce  ».  Salt  Lake  way ».  Cartersville,  68  Ga.  740;  Laurel 
City,  15  Utah,  401,  407,  citing  text;  v.  Blue,  1  Ind.  App.  128;  Vaughtman 
EveriU  v.  Swan,  17  Utah,  514,  citing  v,  Waterloo,  14  Ind.  App.  649;  Peters 
text;  Simpson  v.  Whatcom,  33  Wash.  i^.  Lindsborg,  40  Kan.  654;  Caldwell 
392;  Randies  v.  Waukesha  County,  96  v.  Pnmelle,  57  Kan.  511;  Taylor  v. 
Wis.  629;  McCleave  v,  Moncton,  35  Owensboro,  98  Ky.  271,  277,  quoting 
N.  B.  (Can.)  296;  and  see  cases  cited  text;  Pollock's  Adm.  v.  Louisville,  13 
infra  in  notes /to  this  section.  Bush  (Ky.),  221  *  Greenwood  v.  Louis- 

»  Bowditch  V,  Boston,  101  U.  S.  16;  viUe,  13  Bush  CKy.),  226;  Gullikson 
Odell  V,  Schroeder,  58  111.  353;  Lafay-  t;.  McDonald,  62  Minn.  278;  Ulrich 
ette  V.  Timberlake,  88  Ind.  330;  Ogg  v.  St.  Louis,  112  Mo.  138,  144,  citing 
t^.  Lansing,  35  Iowa,  495;  Caldwell  v.  text;  WoodhuU  v.  New  York  City, 
Boone,  51  Iowa,  687;  Prather  v.  Lex-  150  N.  Y.  450,  rev'g  76  Hun  (N.  Y.), 
mgton,  13  B.  Mon.  (Ky.)  559:  But-  390;  Coley  v.  Statesville,  121  N.  Car. 
trick  V.  Lowell,  1  Allen  (Mass.),  172;  301,  citing  text;  Alvord  v.  Richmond, 
Kimball  v.  Boston,  1  Allen  (Mass.),  3  Ohio  N.  P.  136;  Rusher  v.  Dallas, 
417;  Hafford  r.  New  Bedford,  16  83  Tex.  151,  citing  text;  Royce  v. 
Gray  (Mass.),  297;  Worley  v.  Colum-  Salt  Lake  City,  15  Utah,  401;  Rich- 
bia,  88  Mo.  106;   Norristown  v,  Fitz-  mond    v.    Long's    Adm.,    17    Gratt. 

gktrick,  94  Pa.  St.  121;  Burch  v.  (Va.)  375;  Wishart  v.  Brandon,  4 
ardwicke,  30  Gratt.  (Va.)  24;  arde,  Manitoba,  453.  Arde,  §§  1626-1630. 
§§  97,  103,  797:  «t«pra,  §  1652.  See  Power  of  city  to  indemnify  owners 
also  Atwater  v.  Baltimore,  31  Md.  462,  of  property  destroyed  to  preserve  the 
in  which  it  was  held  that  the  city  was  public  peace.  Jones  v,  Richmond,  18 
not  liable  for  the  neglect  of  the  hoard  Gratt.  (Va.)  517;  arUej  §  681,  note; 
of  pdice  commissionerSf  who  are  not  Shearm.  &  Red.  Neg.  (4th  ed.)  §§  260, 
appointed  b^  or  responsible  to  the  cor-  note,  358.  The  fact  that  a  Ucenae  is 
poration;  distiimiished  from  Marriott  grarUed  by  city  officers  for  a  bear-show 
V.  Baltimore,  9  Md.  160.  In  Elliott  v.  will  not  make  the  city  liable  for  dam- 
Philadelphia.  75  Pa.  St.  347,  the  city  ages  resulting  from  the  nq^gence  of 
vxis  held  not  liable  for  a  horse  negligently  its  poUce  officers  in  not  preventing  the 
IciUed  by  a  police  officer^  who  had  ar-  show  from  being  held  in  the  street, 
rested  the  driver  for  violating  the  Little  v.  Madison,  49  Wis.  605;  antcj 
ordinance  of  the  cit]^  in  respect  of  rapid  §  1630,  and  note.  This  subject  is  dis- 
driving,  distinguishing  Philadelphia  v.  cussed  further  on  in  connection  with 


Gilmartin,  71  Fa.  St.  140.    Nor  is  the  liability  for  unsafe  streets,   Po^  §  1703. 

city  liable  for  not  furnishing  a  police  See  Little  v.  Madison,  42  Wis.  643; 

force    adequate    to    the    emergency.  Schultz  v.  Milwaukee,  49  Wis.  254; 

Hannon   t;.   Agnew,   96   N.   Y.   439;  Cole  v.  Newburyport,  129  Mass.  594; 

Dewey    v.    Detroit,    15    Mich.    307.  Pesterfield  v,  Vickers,  3  Coldw.  (Tenn.) 

Shearm.  &  Red.  Neg.  (4th  ed.)  260,  205.    approving    Buttrick   v,    Lowell, 

and    cases.     A   municipal    ordinance  1  Allen  (Mass.),  172;    supra,     Ante^ 

forbidding  the  running  of  dogs  at  large  §  1248^  note. 
is  a  police  regulation,  and  the  muni-        A  city  is  not  liable  for  the  act  of  the 
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whereby,  in  the  exercise  of  their  duty  of  supi^ressing  an  unlawful 
assemblage  of  slaves,  the  plaintiff's  slave  was  killed.^  So,  on  the 
same  principle,  a  person  who  suffers  a  personal  injury  wkiie  aiding  the 
police  officers  of  a  city,  at  their  request,  in  arresting  disturbers  of  the 
public  peace  under  a  valid  ordinance,  has  no  remedy  against  the 
city.^  The  police  regvlations  of  a  city  are  not  made  and  enforced  in 
the  interest  of  the  city  in  its  corporate  capacity,  but  in  the  interest 
of  the  public.  A  city  is  not  liable  therefore  for  the  acts  of  its  oflScers 
in  attempting  to  enforce  such  regulations,'  although  the  ordinance 


recorder  in  wrongfully  refusina  haUf  the 
remedy  in  such  cases  must  be  sought 
against  the  officers  persona]^.  Pester- 
field  V.  Vickera,  3  Ooldw.  (Tenn.)  205; 
Ready  v.  Tuskaloosa  (city  marshal), 
6  Ala.  327;  Bowditch  v.  Boston,  101 
U.  S.  16.  Nor  is  it  liable  for  a  wron^vl 
arrest  and  imprisonment  by  poBce 
officers  imder  an  ordinance,  or  for  the 
taking  and  detention  of  property  by  such 
officers  from  the  person  so  arrested. 
Stedman  v.  San  Francisco,  63  Cal.  193. 
ArUe.  §  1368  et  seq. 

Although  the  cars  on  the  Brooklyn 
Bridge  were  operated  by  the  trustees 
of  the  Brooklyn  Bridge,  the  municipal 
cori)orations  of  New  York  and 
Brooklyn  are  not  liable  for  the  acta  of 
a  bridge  policeman  appointed  by  the 
trustees  of  the  bridge  when  such  acts 
are  done  in  the  public  character  of  a 
policeman  and  are  not  within  the  scope 
of  any  employment  sa  an  agent  or 
servant  of  the  municipalities.  So 
held  where  the  policeman  arrested  a 
passenger,  claiming  that  the  passenger 
struck  him.  Woodhull  v.  New  York 
City,  150  N.  Y.  450;  rev'g  76  Hun 
(N.  y.),  390.  A  city  is  not  liable  for 
the  urdavffuL  irnvouriding  of  an  animal 
running  at  large  oy  the  act  of  the  city's 
officers.  Gregg  t;.  Hatcher  (Ark.),  125 
S.  W.  Rep.  1007. 

^  Stewart  v.  New  Orleans,  9  La.  An. 
461 ;  8.  p.  in  similar  action,  Dargan  v. 
Mobile  (slave  negligently  lolled  by  an 
officer  of  the  city  guard  in  attempting 
to  arrest  him  for  a  breach  of  its  ordi- 
nances, city  held  not  liable),  31  Ala. 
469.  The  opinion  of  Walker,  J.,  is  well 
considered.  Compare  Johnson  v.  Mu- 
nicipality, 5  La.  An.  100^  in  which  the 
corporation  was  held  hable  for  the 
n^ect  of  duty  on  the  part  of  the 
keeper  of  the  police  Jatl.Temjliing  in  the 
death  of  the  plamtiff's  slave.  The 
decision  is  upon  the  ground  that  the 
keeper  was  tne  agent  of  the  corporar 


tion,  and  that  it  was  liable  for  his  acts 
and  defaults  in  the  discharge  of  his 
duties:  but  guoBre,  and  see  oonunents 
of  WalkeTf  J.,  in  Dargan  v.  Mobile,  31 
Ala.  469,  477;  Campbell  v,  Montgom- 
ery^ 53  Ala.  527;  Richmond  v.  Long's 
Adm.,  17  Gratt.  (Va.)  375,  approv- 
ing Stewart  t;.  New  Orleans  and  Dargan 
0.  Mobile,  above  cited;  Nisbet  v, 
Atlanta,  97  Ga.  650.  Ante,  {  103. 
Liability  of  city  for  lose  of  slave  put  to 
work  in  city  chainrgang.  Clague  t;. 
New  Orleans.  13  La.  An.  275.  The 
city  is  not  liable  for  property  destroyed 
hy  the  police  without  orders  from  the 
municipal  authorities.  Harman  v, 
Lynchburg,  33  Gratt.  (Va.)  37. 

«  Cobb  V.  Portland,  55  Me.  381; 
Sutton  V.  Carroll  County  Pol.  Bd.,  41 
Miss.  236.  There  is  on  the  same 
principle  no  municipal  liabilitv  for 
negligence  of  inspectors  of  steam  boilers 
appointed  hy  a  city  (Mead  v.  New 
Haven,  40  Comi.  72);  compare  Lafa- 
yette V.  Allen,  81  Ind.  166,  cited  infra; 
or  for  negli^nce  of  ambulance  driver, 
the  duty  oeing  public,  not  corporate. 
Maxmilian  v.  New  York,  62  N.  Y.  160; 
Ogg  V.  Lansing  (negligence  of  heaWi- 
officers  of  a  city),  35  Iowa,  495;  Pol- 
lock V.  Louisville,  13  Budi  (Ky.), 
221 ;  Haight  v.  New  York,  24  Fed.  Rep. 
93.  As  to  liability  of  the  city,  where 
it  is  the  owner  of  a  police  station  build- 
ing, for  the  negligence  of  a  policeman 
in  leaving  open  trap-door  leading  from 
the  sidewalk  into  the  police  station. 
Carrington  v.  St.  Louis,  89  Mo.  208. 
Compare  post,  §  1661,  note;  and  see 
post,  §  1671  el  seq. 

'  OdeU  V,  Schroeder,  58  111.  353; 
O^  t^.  Lansing,  35  Iowa,  495:  Cald- 
w3l  V.  Boone,  51  Iowa,  687;  Prather 
V.  Lexmgton,  13  B.  Mon.  (Ky.)  559; 
McKay  t;.  Buffalo,  74  N.  Y.  619  (care- 
lessly wounding  plaintiff);  Elliott  v, 
Philadelphia,  75  Fa.  St.  347.  It  has 
also  been  held  that  the  municipality 
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imposing  such  regulation  may  be  unconstitutional  or  void  for  any 
reason.^ 

Upon  similar  principles,  the  city  is  not  liable  to  prisoners  and 
others  detained  in  the  prisons,  workhouses  and  correctional  insti- 
tutions of  the  municipaUty,  for  injuries  sustained  by  reason  of  the 
d^edive,  unsanitary  or  irisufficient  nature  of  the  place  of  detention 
or  the  negligence  or  carelessness  of  the  oflScers  in  charge.*  The 
same  principle  has  also  been  appUed  to  relieve  the  city  from  lia- 
bility for  negligence  in  the  maintenance  of  a  pdice  station,  although 
the  injured  person  was  a  mechanic  in  the  employ  of  a  firm  of  con- 


will  not  be  made  liable  by  ratifying 
the  torts  of  police  ofBcers.  OdeU  v. 
Schroeder,  68  HI.  353:  CaldweU  v. 
Boone,  51  Iowa,  687.  But  in  Tennea- 
aee,  the  court  has  held  that  the  rule 
which  protects  a  municipal  corpora- 
tion from  liability  for  the  personal 
conduct  of  its  pohce  officers  aoes  not 
apply  if  the  officer's  act  had  the  sanc- 
tion of  the  city  authorities.  So  held 
in  an  action  of  trespass  to  recover 
damages  from  the  city  for  the  act  of  a 
policeman  in  tearing  down  a  fence. 
Johnson  City  v.  Wolf,  103  Tenn.  277. 
City  held  not  to  be  liable  for  the  wrong- 
ful act  of  the  mayor  and  police  in  clos- 
ing an  exhibition  with  intent  to  ixmire 
and  oppress  the  owner.  Kansas  City 
V.  Lemen,  57  Fed.  Rep.  905. 

The  building  department  of  New 
York  city  performs  a  public  service 
in  which  the  city  has  no  private  or 
corporate  interest  and  its  ne^gence  in 
approving  defective  buildmg  plans 
does  not  render  the  city  liable.  Btub- 
ley  V.  Allison  Realty  Co.,  124  N.  Y. 
App.  Div.  162. 

1  Clark  V.  Atlantic  City,  180  Fed. 
Rep.  598;  Franks  v.  Holly  Grove 
(Ark.),  124  S.  W.  Rep.  514:  Bond 
V.  Royston,  130  Ga.  646;  Hall  v. 
Dunn,  52  Oreg.  475. 

*  McAuliife  v.  Victor,  15  Colo.  App. 
337;  Wilson  v.  Macon,  88  Ga.  455: 
Gray  v.  Griffin,  111  Ga.  361;  La  Clef 
V.  Concordia,  41  Kan.  323;  New 
Kiowa  V.  Craven,  46  Kan.  114;  Jones 
V.  Corbin  (Ky.),  98  S.  W.  Rep.  1002; 
Curran  v,  Boston,  151  Mass.  505 
(workhouse) ;  Gullikson  v.  McDonald, 
62  Minn.  278;  Ulrich  v.  St.  Louis^  112 
Mo.  138  (prisoner  in  workhouse  injured 
by  vicious  mule);  Eddy  v.  Ellicottville, 
35  N.  Y.  App.  Div.  256  (death  of 
prisoner  from  pneumonia  contracted  by 
reason  of  defective  and  exposed  con- 
dition of  jail);   Bell  v.  Cincinnati,  80 


Ohio  St.  1  (workhouse  suard  injured 
by  explosion  m  quarry  whue  supervising 
work  of  inmates);  Koee  v,  Toledo,  24 
Ohio  Cir.  Ct.  R.  540  (workhouse); 
KeUey  v.  Cook,  21  R.  I.  29:  Green  o. 
Muskingum  County,  23  Ohio  Cir.  Ct. 
R.  43  (workhouse);  Davis  v.  Knox- 
viUe,  90  Tenn.  599;  Brown's  Adm'rs 
r.  Guyandotte,  34  W.  Va.  299  Qail 
burned  through  negligence  of  officers); 
Shaw  V.  Charleston,  57  W.  Va.  433; 
Contra:  Edwards  v.  Pocahontas,  47 
Fed.  Rep.  268;  Shields  v.  Durham,  118 
N.  Car.  450,  s.  c.  116  N.  Car.  394. 
City  held  not  liable  for  tortious  or 
negligent  acts  of  officers  whereby 
person  engaged  in  breaking  stone  in 
working  out  a  fine  was  injured.  Jack- 
son V.  Owinmville  (Ky.),  121  S.  W. 
Rep.  672.  City  held  not  liable  for 
negligence  of  foreman  of  chain  gang 
whereby  convict  working  on  streets 
was  injured.  Nisbet  v.  Atlanta,  97 
Ga.  650. 

An  indtuitrial  school  and  as^um  to 
which  minors  convicted  of  cnme  are 
committed  by  the  maipstrates  is,  ao 
far  as  such  persons  are  concerned,  a 
fovemmental  agency  for  their  care,  uid 
IS  entitled  to  the  same  immunity 
from  liability  for  damages  arising  from 
negligence  as  the  State  itself  and 
all  its  municipal  divisions.  Hence,  no 
liability  results  for  failure  of  the 
managers  to  instruct  a  minor  com- 
mitted thereto  in  the  management  and 
operation  of  a  machine,  or  to  warn  him 
that  it  was  dangerous,  or  to  post  rules 
or  regulations  as  to  its  use.  Corbett 
V.  St.  Vincent's  Industrial  School,  177 
N.  Y.  16.  aff'g  79  N.  Y.  App.  Div.  334. 

City  neld  not  liable  for  trespass  by 
police  officers  upon  private  property 
resulting  in  injury  to  such  property, 
while  such  officers  were  searchmg  a 
river  for  a  dead  body.  Gillm<v  «• 
Salt  Lake  aty,  32  Utah,  180. 


Digitized  by  V:rOOQlC 


§1657 


LIABILITY   FOR  TORTS:   PUBLIC   BUILDINGS 


2887 


tractors  employed  to  repair  the  roof  of  the  police  station,  and  he 
was  injured  by  the  negligence  of  a  police  tetegraph  operator  in  leav- 
ing the  door  to  an  elevator  shaft  open.^  The  municipal  corporation 
in  all  these  and  the  like  cases  represents  the  State  or  the  public;  the 
police  oflScers  are  not  the  servants  of  the  corporation;  the  principle 
of  respoTideat  superior  does  not  therefore  apply,  and  the  corporation 
is  not  liable  unless  by  virtue  of  a  statute  expressly  creating  the 
liability. 


§  1657.  City  HaU  and  Public  Buildings.  —  It  has  been  held 
that  the  mairUeruince  of  a  cUy  hall  for  the  use  of  the  city  officers  and 
employees  as  well  as  for  the  transaction  of  the  city's  business,  is 
the  exercise  of  a  governmental  function,  and  that  the  city  cannot  im- 
pliedly be  held  liable  for  negligence  on  the  part  of  its  officers  and 
agents  in  maintaining  and  repairing  the  city  hall  or  in  controlling  and 
managing  the  same.^  But  the  liability  of  llie  city  has  been  sustained 


1  In  Wilcox  V.  Rochester,  190  N.  Y. 
137,  rev'g  114  N.  Y.  App.  Div.  734,  Wil- 
lard  BarUeUy  J.,  who  delivered  the  opin- 
ion of  the  court,  after  reviewing  the 
principles  governinff  the  liability  of  a 
city  for  the  acts  of  its  police  oflScers, 
said:  "The  suggestion  is  made  that 
inasmuch  as  the  alleged  negligence  in 
the  present  action  was  not  the  omis- 
sion of  a  police  oflScer  or  member  of 
the  police  force  assuming  to  act  as 
such,  but  was  done  bv  an  employee 
of  the  city  engaged  in  the  maintenance 
of  a  pouce  station,  the  rule  which 
denies  the  application  of  the  doctrine 
of  respondeat  superior  to  the  torts  or 
negligent  acts  of  police  oflScers  does 
not  apply.  This  proposition  simply 
brings  us  back  to  the  question  whether 
the  safe  and  proper  maintenance  of  a 
police  station  Duuding  is  not  an  appro- 
priate, not  to  say  necessary,  element 
m  the  maintenance  of  a  pohce  force; 
and  if  it  is,  whether  it  is  not  the  exer- 
cise of  a  pubHc  governmental  func- 
tion. I  have  alrc^y  indicated  that 
I  think  these  Questions  miist  be 
answered  in  the  affirmative.''  But  in 
Carrington  v.  St.  Louis,  89  Mo.  208, 
where  the  plaintiff  sued  the  city  of 
St.  Louis  for  injuries  sustained  by 
falling  against  certain  iron  trap  doors 
over  a  cdlar-way  in  a  adewalk  in  the 
city  of  St.  Louis,  it  appeared  that  the 
doors  covered  a  cellar-way  opening 
into  a  building  used  and  occupied  by 
the  police  commianoners  as  a  poUce 


station  and  that  one  of  the  members 
of  the  police  force  opened  the  doors, 
painted  them,  propped  them  open 
with  a  stick,  and  left  them  in  that  posi- 
tion to  dry.  The  court  held  that, 
under  the  circumstances,  the  member 
of  the  police  force  through  whose  acts 
the  cellar-way  was  left  open,  was  the 
agent  of  the  city,  and  that  the  city 
was  liable  for  his  acts  as  a  breach  of 
its  dut^  to  keep  the  streets  and  side- 
walks m  a  reasonably  safe  condition 
for  persons  traveling  thereon. 

'  Schwalk's  Admr  t^.  Louisville,  135 
Ky.  570  (negligent  operation  of  ele- 
vator); Kellev  v.  Boston,  186  Mass. 
165,  noted  infra  (injuries  by  throwing 
snow  and  ice  from  roof);  Snider  v,  St. 
Paul,  51  Minn.  466  (negligent  opera- 
tion of  elevator);  Moest  v.  Buffalo, 
116  N.  Y.  App.  Div.  657,  aff'd  193 
N.  Y.  615  (negligent  operation  of 
elevator).  As  to  liability  of  town  for 
defective  town-house,  see  ante,  §  1641; 
Larrabee  v.  Peabody,  128  Mass.  561. 
As  to  liability  of  county  for  negli- 
gent omission  to  light  and  guard 
dangerous  openings,  see  ante,  |  1640. 
But  in  Lowe  v.  Salt  Lake  Citv,  13 
Utah,  91,  the  city  was  held  liable  for 
injuries  sustained  by  the  plaintiff 
through  falling  into  an  un^arded 
hatchway  in  the  rear  of  the  city  hall. 
Index  —  County;  Public  Buildings.  The 
fact  that  a  part  of  a  city  hall  building 
is  used  by  the  water,  sewer  and  other 
departments   of   the   city,    does   not 
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where  the  city  has  rented  out  the  city  hall  building  or  some  con- 
siderable part  thereof,  and  the  person  injured  had  come  to  the 
building  to  transact  business  with  the  city's  tenants.^ 

§  1658.  LiibiUty  for  BCaintonanfia  and  Repair  of  Sehod  Bulld- 
ingB,  etc.  —  When  a  mimidpal  corporation  is  charged  by  charter  or 
statute  with  the  ditty  of  erecting  and  maintaining  public  schools  for 
the  education  of  the  children  of  the  municipality,  the  weight  of 
authority  is  to  the  effect  that  in  the  exercise  of  the  power  so  con- 
ferred it  performs  a  public  or  governmental  duty  and  not  a  special 
corporate  or  administrative  duty  as  distinguished  from  a  State  or 
public  duty,  and  it  is  not  impliedly  liable  for  the  wrongful  acts  and 
negligence  of  its  officers  or  agents  in  maintaining  and  repairing  school 
buildings.^  In  the  case  of  school  districts,  boards  of  education  and 
other  quasi  corporations  created  for  the  limited  purpose  of  direct- 
ing and  controlling  school  matters,  exemption  from  liability,  in 
some  jurisdictions  at  least,  is  placed  upon  the  two-fold  ground, 
(first)  that  these  bodies  are  only  quasi  corporations  and  (second) 
that  they  perform  only  a  public  and  governmental  duty  and  do 
not  act  in  a  private  or  corporate  capacity  in  erecting  and  main- 
taining school  buildings.'    But  in  New  York  these  principles  do 

render  the  city  liable  for  negligence  in  also  been  held  that  the  principle  that 
its  maintenance.  Kelley  v.  Boston,  the  city  is  not  liable  for  acts  done  solely 
186  Mass.  165.  for  the  public  use  cannot  be  extended 

^  Oliver  v.  Worcester,  102  Mass.  to  justify  a  private  ntdaance,  and  hence, 
489;  Worden  v.  New  Bedford,  131  if  the  city  in  adapting  a  lot  of  land  for 
Mass.  23;  Little  t;.  Holyoke,  177  Mass.  school  purposes  builas  and  maintains 
114.  a  retaining  wall  on  the  boimdary  of 

'  Hill  V,  Boston,  122  Mass.  344,  the  school  lot  and  the  wall  falls  upon 
noted  supra  (leading  case  on  the  sub-  the  adjoining  lot  and  remains  there, 
ject) ;  Kuinare  v.  Chica^,  171  111.  332  it  becomes  a  nuisance  for  which  the 
(injuries  to  workman);  Ernst  v.  West  city  is  liable.  Miles  v,  Worcester,  154 
Covington.  116  Ky.  850;  Clark  v,  Mass.  511.  See  also  Wood  v.  Mitchell 
Nicholasville  (Ky.),  87  S.  W.  Rep.  300;  Ind.  School  Dist.,  44  Iowa,  27.  In 
Bigelow  V.  Randolph,  14  Gray  (Mass.),  Pennsylvania  the  courts  have  sustained 
541  (pupil  falling  mto  dangerous  exca-  the  liability  of  the  city  for  a  nuisance 
vation);  SuUivan  v.  Boston,  126  Mass.  on  the  ground  of  its  ownership  of  a 
540  (icv  path  in  school-house  yard);  school  building  and  have  hela  that 
Howard  v.  Worcester,  153  Mass.  426  although  the  city  b  not  liable  for 
(blasting  rock  while  excavating  foun-  failure  to  keep  the  building  in  repair, 
dation  of  school  building,  traveller  on  vet  if  the  city  be  the  owner  of  the 
highwav  injured);  Wixon  v,  Newport,  building  and  permits  a  nuisance  to 
13  R.  I.  454  (defect  in  heating  build-  exist  thereon  to  the  injury  of  an  adjoin- 
ing, pupil  injured);  Folk  v.  Milwau-  in^  owner,  the  city  is  "liable  to  the 
kee,  108  Wis.  359  (death  of  pupil  by  adjoining  owner  in  damages.  Briegel 
escaping  sewer  gas).  In  McNeil  v,  v.  Philadelphia,  135  Pa.  451  (dis- 
Boston,  178  Mass.  326,  the  city  was  tinguishing  Ford  v.  Kendall  Soiool 
held  not  Hable  for  a  defect  in  a  stair  District,  121  Pa.  543).  As  to  the 
of  a  school  building,  causing  an  injury  liability  of  a  municipal  corporation 
to  a  citizen  while  entering  to  vote,  the  as  a  properly  owner ,  see  infra,  %  1671. 


school-house  beine  used  as  a  polling        *  Freel    v,    Crawfordsville    Sdiool 
place.    But  in  Massachusetts,  it  has  City,    142   Ind.   27    (laborer  y fairing 
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not  appear  to  be  fully  adhered  to.  If  the  city  or  board  of  educa- 
tion doe^  not  have  the  control  of  the  school  buildings  in  such  sense 
that  it  has  the  power  to  keep  them  in  repair,  it  is  not  liable  for  the 
acts  of  the  officials  upon  whom  that  duty  is  imposed  by  statute.* 
But  if  the  statute  imposes  upon  the  board  of  education  or  other 
officials  the  duty  of  maintaining  and  keeping  in  repair  the  school 
buildings,  and  by  reason  of  the  neglect  or  default  of  the  board  of 
education  or  other  official  upon  whom  the  duty  is  imposed,  a  scholar 
or  other  person  lawfully  upon  the  premises  is  injured,  then  the 
board  of  education  or  other  official  is  liable  for  its  negligent  acts.^ 


repsdrs);  Lane  v.  District  Township, 
58  Iowa,  462:  Weddle  ».  Frederick 
County  School  Commissioners.  94  Md. 
334;  Whitehead  v.  Detroit  Board  of 
Education,  139  Mich.  490  (painter 
working  on  school  building  injured  by 
insufBcient  appliances);  Bank  v,  Brain- 
erd  School  District,  49  Minn.  106; 
McClure  Bros,  v,  Tipton  School  Dis- 
trict, 79  Mo.  App.  80;  Diehm  v,  Cin- 
cinnati, 25  Ohio  St.  305;  Finch  v. 
Toledo  Board  of  Education,  30  Ohio 
St.  37  (pupil  falling  into  unprotected 
well) :  Ford  v.  KencUJl  School  District, 
121  Pa.  543;  Erie  School  District  v. 
Fuess,  98  Pa.  600;  Index  — County; 
Public  Buildings;  Quasi  Corporations; 
Schools, 

»  Brown  i;.  New  York,  32  N.  Y. 
Misc.  571;  Terry  v.  New  York,  8 
Bosw.  (N.  Y.)  694;  Treadwell  v.  New 
York.  1  Daly  (N.  Y.),  123.  The  board 
of  education  of  New  York  city  is  an 
independent  corporation  and  not  an 
agency  of  the  ci^.  Gunnison  v.  New 
York  Board  of  Education,  176  N.  Y. 
11.  Hence,  the  city  is  not  liable  for 
the  nedigence  of  the  board  of  educa- 
tion. Ham  V.  New  York  City,  70 
N.  Y.  459. 

*  Higbie  v.  New  York  Board  of 
Education,  122  N.  Y.  App.  Div.  483, 
noted  infra  (cleaner  in  oublic  school 
injured).  In  Bassett  v.  Fish,  75  N.  Y. 
303,  it  appears  to  have  been  held  that 
in  the  case  of  a  qiutsi  corporation  such 
as  the  trustees  of  an  ordinary  school 
district,  no  liability  attaches  to  the 
quasi  corporation  for  the  negligence  of 
the  trustees,  but  the  liability  is  the 
liability  of  the  trustees  as  individuals. 
IL  however^  the  board  of  education 
of^a  district  is  created  a  body  corporate, 
and  the  power  of  erecting,  maintain- 
ing and  repairing  school  ouildings  is 
in  terms  given  by  the  statute  to  the 
corporate  body,   then  the  corporate 


body  is  responsible  for  the  failure  to 
maintain  the  school  buildings  in  repair. 
So,  too,  it  has  been  held  that  although 
the  board  .of  education  of  New  York 
city  was  not  charged  with  the  duty  of 
erecting  and  repairing  schools,  that 
duty  being  imposed  upon  other  city 
departments,  yet  where  it  was  vested 
with  the  management  and  control  of 
public  schools  m  other  respects  and 
had  the  full  power  to  close  them,  so 
that  if  there  was  any  neglect  with 
reference  to  such  closing  it  must  be 
that  of  the  school  board,  and  a  pupU 
was  injured  bv  the  fall  of  a  defective 
ceiling  of  which  the  board  had  notice, 
it  was  held  that  the  boaxd  of  education 
was  liable  to  the  pupil  for  its  negli- 
gence in  allowing  the  school  building 
to  be  occupied  by  pupils  after  it  had 
knowledge  of  the  unsafe  condition  of 
the  building  and  ceiling.  Wahrmann 
V.  New  York  Board  of  Education,  187 
N.  Y.  331,  aff'g  111  N.  Y.  App.  Div. 
345. 

The  rule  of  respondeat  superior  does 
not  apply  to  the  relation  existing 
between  the  board  of  education  of  a 
union  free  school  district  and  an 
"attendance  officer"  appointed  by 
the  board  pursuant  to  statute,  and 
the  board  is  not  liable  for  the  act  of 
such  "attendance  officer"  in  wrons- 
fuller  arresting  a  scholar.  Reynolds 
V.  Little  Falls  Union  Free  School  Dis- 
trict, 33  N.  Y.  App.  Div.  88;  Rhall 
V,  New  York  Board  of  Education,  40 
N.  Y.  App.  Div.  412.  These  decisions 
may  be  distinguished  from  the  other 
New  York  cases  upon  the  ground  that 
the  "attendance  officers"  were  exer- 
cising a  police  function  in  compelling 
the  attendance  of  children.  As  to 
liability  for  the  performance  of  police 
duties,  see  ante,  §  1656.  In  Higbie  v. 
New  York  Board  of  Education.  122 
N.  Y.  App.  Div.  483,  it  was  held  that 
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§  1659.  Park  Department;  Liability  of  City  for  Negligence  in 
Maintenance  of  Public  Parks.  —  Under  the  same  principles,  the 
courts  of  some  jiuisdictions  have  held  that  a  dty  or  other  muni- 
cipal corporation,  in  the  care  and  maintenance  of  public  parks  for 
the  benefit  of  the  inhabitants,  acts  in  a  governmental  or  public 
capacity  in  the  performance  of  a  duty  for  the  benefit  of  the  public, 
and  in  such  case  is  not  impliedly  liable  for  the  negligence  of  its 
officers  or  agents  who  are  intrusted  with  the  maintenance  of  the 
parks,^    It  has  also  been  held  in  Massachusetts  where  the  rule  just 

the  doctrine  of  respondeat  superior  of  it  upon  the  same  basis  as  if  the 
applies  to  the  board  of  education  of  board  of  park  commissioners  were  a 
New  York,  and  that  that  board  is  municipal  corporation  charged  with 
liable  to  a  cleaner  in  a  public  school  the  duty  of  maintaining  the  parks, 
for  injuries  received  through  the  saying  on  this  subject:  "In  disixwing 
negligence  of  the  board  or  its  agents,  of  the  same  we  will  treat  it  as  if  the 
Where  the  care  of  school  buildingB  parks  were  managed  and  controlled 
was  not  intrusted  to  the  board  of  by  the  city,  without  the  intervention 
education  but  to  the  ward  trustees  of  the  subsidiarv  corporation,  styled 
who  were  authorized  to  make  repairs,  a  board  of  park  commissioners,  be- 
it  was  held  that  the  ward  trustees  were  cause,  if  the  city  would  be  liable^  so 
not  the  agents  of  the  board,  but  in-  would  the  board  of  park  commission- 
dependent  public  officers,  and  that  the  ers,  as  it  is  merely  an  agency  of  the 
board  was  not  liable  for  their  negli-  city  created  by  law  to  exercise  supei^ 
gence.  Donovan  v.  New  York  Board  vision  and  control  over  the  parKs." 
of  Education,  85  N.  Y.  117.  So  considering  the  case,  the  decision 

In  Pennsylvania  it  is  held  that  an  of  the  court  was  that  the  board  of 
action  will  not  lie  against  a  city  park  commissioners  was  not  liable  for 
although  it  may  have  the  le^  title  the  torts  of  its  employees.  Carroll, 
to  the  school  buildings,  for  injuries  to  J.,  who  delivered  the  opinion  of  the 
a  pupil  caused  by  defects  in  the  build-  court,  said:  ''The  right  of  the  city 
ings,  if  the  control  of  the  buildings  to  support  public  parks  by  taxation  is 
and  the  duty  to  maintain  them  are  rested  upon  the  groimd  that  the  muni- 
intrusted  to  a  bosurd  of  education  cipal  authorities  are  charged  with  the 
appointed  or  created  pursuant  to  stat-  duty  of  maintaining  the  public  health, 
ute.  Rosenblit  v.  Philadelphia,  28  Pa.  and  that  parks  where  exercises  and 
Super.  Ct.  587  (distinguishing  Powers  recreations  can  be  indulged  in,  and 
V.  Philadelphia,  18  Pa.  Super.  Ct.  621);  pure  and  clean  ear  breathed,  contribute 
McCuUough  V,  Philadelphia,  32  Pa.  largely  to  the  health  of  the  community. 
Super.  Ct.  109.  S^  also  Board  of  Viewing  this  matter  from  this  stand- 
Public  Education  v.  Ruisley,  209  Pa.  point,  the  parks  of  the  city  occupy 
51,  which  holds  that  the  school  system  towards  it  and  its  inhabitants  the  same 
of  the  city  of  Philadelphia  is  whoUy  relation  as  do  hospitals  and  other 
under  the  control  of  the  board  of  public  institutions  useful  and  necessary 
public  education,  except  in  the  one  in  the  preservation  of  the  health, 
matter  of  rmsing  funds  for  school  pur-  safety  and  morals  of  the  people.  And 
poses.  See  also  Shuter  v.  Philadel-  althou^  there  is  conflict  m  the  authoi^ 
phia,  3  Phila.  (Pa.)  228.  Infra,  i  1671  ities,  the  decided  weight  of  the  ad- 
as  to  liability  of  a  city  in  its  capacity  judged  cases  favors  the  view  that 
of  a  properly  owner,  neither    mimicipal    corporations    nor 

^  In  Louisville  Park  Com'rs  v.  Prinz,  bodies  such  as  appellant,  when  exer- 

127  Ky.  460,  an  action  was  brought  by  cising  exclusively  public  functions  en- 

plaintiff  to  recover  damages  for  injuries  joined  by  law  for  the  benefit  of  the 

sust^ned  by  the  negligence  of  the  em-  general  public,  are  liable  to  suit  for 

ployees  of  the  board  of  park  commis-  the    personal   tort   or   negligence   of 

sioners  of  Louisville  in  the  operation  of  an  agent,  servant  or  employee."    The 

a  steam  roller  used  by  the  board.    In  learned  Justice  discussed  the  reasons 

deciding  the  case,  the  court  disposed  for  this  ruling,  examined  and  discussed 


Digitized  by  V:rOOQlC 


§  1659  UABILITT  FOR  TORTS:   PUBUC  PARKS  2891 

stated  is  adopted,  that  the  paths  in  a  public  park  are  not  streets 
or  highways  opened  and  dedicated  for  public  use  within  the  mean- 

the  decisions  and  concluded:  "From  across  it  at  an  intersecting  path,  and 
the  cases  written  b^r  this  court,  it  may  by  turning  water  upon  it  to  freeze 
safely  be  said  that  in  matters  pertain-  and  render  it  slippery.  Morton.  J., 
ing  to  the  conduct  of  the  charitable,  said:  "There  was  no  evidence  offered 
reformatory,  penal  and  other  public  that  the  foot  paths  on  the  common 
institutions,  such  as  parks,  supported  have  ever  been  laid  out  as  highways  or 
by  taxation,  an  action  will  not  lie  town  ways.  The  city  holds  the  com- 
ajgainst  the  municipal  or  other  corpora-  mon  for  the  public  benefit  and  not 
Uon  or  body  that  manages  and  controls  for  its  emolument  or  as  a  source  of 
them,  for  the  tort  or  negligence  of  the  revenue,  and  has  constructed  and 
agents  or  servants  in  their  employ-  kept  in  repair  these  paths  as  a  part  of 
ment.''  the   Conunon   for   the    comfort    and 

Where  plaintiff  in  MassachuseUa  recreation  of  the  public,  and  not  as  a 
sued  to  recover  damages  from  a  town  part  of  its  system  of  highways  or 
for  injuries  sustained  on  a  TMlh  in  the  streets.  It  is  not  liable  under  the 
yMic  common  on  the  ground  that  statutes  for  any  defect  or  want  of 
the  path  had  been  allowed  to  become  repair  in  them." 
dangerous  and  out  of  repair,  and  it  In  Blair  v.  Granger,  24  R.  I.  17, 
appeared  that  the  common  had  been  the  plaintiff  brought  an  action  against 
conveyed  to  the  town  upon  the  con-  the  city  of  Providence  to  recover 
dition  that  it  should  "forever  be  kept  dtuuages  for  personal  injuries  sustained 
open  as  and  for  a  common  for  the  use  by  the  plaintiff  while  oriving  through 
of  the  inhabitants  of  the  town,"  the  a  public  park  of  the  city,  nis  horse 
court  held  that  the  paths  were  not  bemg  frightened  by  the  negligent  use 
laid  out  as  public  ways  and  the  town  and  operation  of  a  steam  roller,  which 
was  not  liable  under  the  statutes  re-  was  being  used  to  construct  or  repair 
specting  highways  or  town  ways  for  one  of  the  drives  in  the  park.  The 
any  defect  or  want  of  repair  which  court  held  that  there  was  not  sufficient 
might  exist  in  them;  and  also  that  evidence  to  show  that  the  driveway, 
the  town  could  not  be  held  liable  upon  where  the  plaintiff  was  injured,  was 
the  ground  that  it  negli^ntly  suffered  a  highway  for  the  maintenance  and 
a  dangerous  place  to  exist  in  the  park  repau*  of  which  the  municipality  was 
and  f^ed  to  give  proper  notice  to  liable,  and  it  also  held  that,  upon  the 
persons  using  the  park  oy  its  invita-  facts  of  the  case,  the  city  seemed  to 
tion  or  license.  Clark  v,  Waltham,  have  been  in  the  exercise  of  a  govem- 
128  Mass.  567.  Morton^  J.,  said:  "It  mental  power  and  engaged  in  the  per- 
holds  the  park  not  for  its  own  profit  formance  of  a  public  service,  and  that 
or  emolument,  but  for  the  direct  and  it  was  not  liable  for  the  negligence  or 
inmiediate  use  of  the  public.  If  it  carelessness  of  its  officers,  agents  or 
can  be  said  that  there  is  any  duty  in  employees  in  charge  of  the  roller, 
the  town  to  construct  paths  over  it,  Rogers,  J.,  who  deUvered  the  opinion 
or  to  keep  such  paths  in  repair,  it  is  a  of  the  court,  said:  "The  city  of 
corporate  duty,  imposed  upon  it  as  Providence,  for  aught  that  appears, 
the  representative  and  agent  of  the  seems  to  have  been  in  the  discnar^e 
public  and  for  the  public  benefit  j  for  of  a  governmental  power,  engaged  m 
a  breach  of  such  a  dut^  a  private  the  performance  of  a  public  service,  in 
action  cannot  be  maintamed  against  which  it  had  no  particular  interest, 
a  town  or  city,  unless  such  action  is  and  from  which  it  derived  no  special 
given  by  statute.''  So  in  Steele  v,  benefit  or  advantage  in  its  corporate 
Boston,  128  Mass.  583,  it  was  held  that  capacity,  but  which  it  is  bound  to  see 
the  city  of  Boston  was  not  liable  for  performed  in  pursuance  of  a  dutv 
an  injury  caused  to  a  person  on  Boston  imposed  by  law  for  the  general  wef- 
Common  by  coming  into  collision  with  fare  of  the  inhabitants  or  of  the  com- 
a  sled  on  one  of  the  paths  therein,  munity;  that  the  members  of  the  park 
upon  which  the  cUy  had  permitted  department,  like  those  of  the  fire 
hoys  and  men  to  coast  in  the  winter  department,  although  appointed  by 
season,  and  which  the  city  had  fitted  the  cit^  corporation,  are  not,  when 
for  that  purpose  by  buildmg  a  bridge  acting  m  the  discharge  of  their  duties, 
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ing  of  9  statute  imposing  liability  upon  the  dty  for  negligence  in 
maintaining  streets  or  highways,  and  that  damages  cannot  be  re- 
covered under  the  statute  from  the  dty  for  injuries  sustained 
through  the  negligence  of  the  dty  in  maintaining  the  paths-*  But 
these  views  have  not  been  uniformly  accepted,  and  in  other  juris- 
dictions it  has  been  held  that  a  munidpal  corporation,  in  main- 
taining a  public  park,  is  liable  for  its  negligence  and  carelessness, 
and  for  the  negligence  and  carelessness  of  officers  and  agents,  which 
result  in  injury  to  persons  lawfully  using  the  park.^ 


servants  or  agents  in  the  employment 
of  the  city,  for  whose  conduct  the  city 
can  be  held  liable;  but  they  act  rather 
as  public  officers,  or  officers  of  the  city 
charged  with  a  public  service,  for 
whose  negUgence  or  misconduct  in  the 
discharge  of  official  duty  no  action 
will  he  against  the  city,  unless  expressly 
given;  and  hence  the  maxim  resj^oruieaj 
superior  has  no  apphcation.  Purely 
incidental  profit  in  the  management 
of  the  park,  where  it  is  not  managed 
merely  in  the  nature  of  a  business, 
does  not  constitute  such  a  special 
benefit  or  advantage  as  to  make  the 
city  Hable  in  the  absence  of  a  statute. 
In  the  lack  of  any  evidence  to  show 
that  the  city  had  anv  particular  inter- 
est or  derived  special  benefit  or  advan- 
ta^  in  its  corporate  capacity  from 
this  park,  we  think  the  nonsuit  was 
well  granted  on  that  branch  of  the 
case." 

In  Russell  v.  Tacoma,  8  Wash.  156, 
it  was  held  that  where  the  city  is  not 
the  owner  of  the  lands  constituting 
the  park  and  has  no  interest  therein, 
except  a  license  or  privilege  of  keei>ing 
it  for  use  as  a  park,  the  city  exercises 
a  power  conferred  upon  it  for  the 
PUdUc  good  and  not  for  private  or 
special  corporate  advantage,  and  hence 
it  is  not  impliedly  liable  for  the  acts 
or  omissions  of  its  officers  in  that 
behalf.  Where  the  plaintiffs  were  walk- 
ing on  the  grass  in  a  public  park  in 
vidation  of  an  ordinance^  and  while  so 
doing,  fell  into  a  trench,  it  was  held 
that  the  plaintiffs  could  not  recover. 
Sheehan  v.  Boston,  171  Mass.  296. 
Holmes,  J.,  remarked:  ''The  plaintiffs 
were  obliged  to  show  their  own  breach 
of  the  law  in  order  to  recover." 

*  Oliver  v,  Worcester,  102  Mass. 
489;  Clark  v.  Waltham,  128  Mass. 
567,  noted  supra;  McKay  v.  Reading, 
184  Mass.  140,  142.  But  see  c(mtra. 
Weber  ».  Harrisburg,  216  Pa.  117. 


*  Carey  v,  Kansas  City,  187  Mo. 
715;  Barthold  v.  Philadelphia,  154 
Pa.  109;  Weber  p.  Harrisburg.  216 
Pa.  117.  See  also.  Rhme  v.  Philadel- 
phia, 24  Pa.  Super.  Ct.  564.  In  Den- 
ver V.  Spencer,  34  Colo.  270.  where 
the  plaintiff  sued  to  recover  damages 
tor  personal  injuries  sustained  from 
the  jail  of  a  stand  or  platform  erected 
in  one  of  the  city  parks  and  intended 
to  be  occu]>ied  by  persons  for  furnish- 
ing entertainment  tor  people  resorting 
to  the  park,  it  was  held  tnat  the  dty 
was  liable  for  the  negligence  of  ito 
park  commissioners  in  constructing 
the  stand  or  platform.  In  Silverman 
V.  New  York,  114  N.  Y.  Supp.  59,  the 
plaintiff  was  seated  upon  a  bench  in 
one  of  the  public  parks.  A  wagon 
employed  by  the  park  department  in 
the  removal  of  rubbish  and  driven  by 
an  employee  of  the  department,  ap- 
proached from  a  direction  oppoedte 
to  that  in  which  the  plaintm  was 
facing.  It  passed  over  his  foot,  injur- 
ing it.  It  was  held  that  Uie  driver 
was  at  the  time  of  the  injury  a  servant 
of  the  city^  and  that  the  dty  was 
liable  for  nis  negligence.  In  Mahon 
V.  New  York,,  10  N.  Y.  Misc.  664, 
where  the  plaintiff  sued  for  damages 
for  breach  of  a  contract  for  certain 
work,  the  court  held  that  the  park 
cominissioners  were  the  officers  and 
agents  of  the  munidpaUty  in  the  care 
and  management  of  its  corporate 
property,  and  that  for  their  acts  the 
dty  is  responsible.  City  held  Hable 
for  neglijprence  in  the  maintenance  and 
repair  of  public  streets,  although  the 
control  and  maintenance  thereof  were 
intrusted  by  statute  to  the  board  of 

?irk  commissioners.  Ehrgott  v.  New 
ork,  96  N.  Y.  264.  See  also  to  the 
eame  effect,  Burridge  o.  Detroit,  117 
Mich.  557. 

A  boulevard  held  to  be  a  street  or 
highway  and  the  dty  liable  for  inju- 
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§  1660  (976).  Liability  for  Negligence  and  for  Wro  i 
Firemen.  —  In  the  absence  of  express  statute  creating 
municipal  corporations  are  not  liable  to  property  i 
travellers  in  the  city  streets  or  to  other  persons  for  i 
sioned  by  reason  of  negligence  in  using  or  keeping  i 
fire-engines  owned  by  tliem.^    So,  although  a  muni(  i 


nee  sustained  by  the  plaintiff  through 
failure  to  keep  the  ddewalk  there- 
of in  repair,  although  more  than  the 
usual  space  was  devoted  to  lawn  for 
park  purposes.  Burridge  v,  Detroit, 
117  Mich.  557.  In  State  v,  Schweick- 
ardt,  109  Mo.  496,  a  case  which  in- 
volved the  power  of  the  city  to  lease 
a  portion  of  a  public  park  for  the  sale 
of  intoxicating  liquors,  the  court  held 
that  the  management  of  the  park  must 
be  regarded  as  a  matter  of  purely  local 
concern,  not  in  a  political  capacitor, 
but  in  a  qitasi  private  capacity,  m 
which  the  municipal  authorities  act 
for  the  exclusive  benefit  of. the  cor- 
poration. 

In  Gartland  v.  New  York  Zoolo^cal 
Society,  136  N.  Y.  App.  Div.  163,  the 
defendant,  a  society  which  by  statute 
and  contract  with  the  city,  was  given 
the  power  and  privilege  of  maintain- 
ing a  zoological  garden  in  one  of  the 
public  parks  of  New  York  city,  was 
neld  to  be  liable  for  injuries  sustained 
by  the  employee  of  a  contractor 
through  the  negligence  of  the  employ- 
ees of  the  Zodlopcal  Society.  It  was, 
among  other  things,  contended  by  the 
defendant  that  it  was  a  mere  trustee 
for  a  public  purpose  and  was  not 
liable  for  the  negligent  act,  if  any, 
which  resulted  in  the  injury  to  the 
plaintiff;  that  it  was  a  governmental 
agency  acting  for  the  munidpality  and 
entitled  to  the  same  immumties  from 
liability  for  damages  as  was  conceded 
to  the  city  itself  and  to  all  it»  mu- 
nicipal divisions.  The  court  held  that 
the  defendant  was  not  a  governmental 
agency  and  was  liable.  Clarke  J.,  said: 
"The  building  in  which  the  accident 
occurred  is  upon  land  of  the  city  used 
for  a  public  park,  and  prior  to  the 
contract  under  widch  the  defendant 
corporation  now  controls  it,  it  was 
under  the  jurisdiction  and  manage- 
ment of  the  department  of  parks. 
But  the  city  is  responsible  for  torts 
committed  by  many  of  its  agents,  and 
for  negligence  in  the  maintenance  of 
its  property.  It  is  not  responsible  for 
the  torts  of  the  police,    WoodhuU  v. 


New  York,  160  N.  Y 
responsible  for  the  tori  • 
ees  in  the  street-clean  i 
Missano  v.  New  York, 
In  the  one  case  the  po  i 
in  a  governmental  fu: 
other  the  street  cleanc  i 
ing  a  duty  put  upon  t : 
its  streets  clean,  'in  i 
which  it  is  a  legal  in<l 
tinguished  from  its  gov ; 
tions  when  it  acts  ai 
Its  duty  in  regard  to  i  ] 
its  streets  and  its  pai 
places  is  not  govemmi! 
IS  relieved  from  res] 
negligence.  This  was 
as  the  department  of 
cemed  by  Ehrgott  v. 
N.  Y.  264.  Branchei 
service  wliich  have  bei 
courts  to  exercise  govo 
tions  are:  The  fire  aepu 
field  Fire  Ins.  Co.  v. 
N.  Y.  46;  the  chariti 
tions  department,  Mai 
York,  62  N.  Y.  160, 
department,  WoodhuU 
150  N.  Y.  450.  Bu 
governmental  duty  ;: 
municipality*  to  provl 
pleasure  grounds,  and 
wild  animals  or  fish,  <] 
books,  except  in  the  li 
a  great  city  may  with 
sider  the  aesthetic  and  : 
to  the  practical." 

*  Howard  v.  San  Fri 
62:  Jewett  v.  New  H;! 
368;  Torbush  v.  Nor; 
225;  Simon  v.  Atlant 
(rope  stretched  across 
aepartment};  Wilcox  t 
HI.  334  (collision  with 
der),  quoting  and  a 
Ogg  V.  Lansing,  35  Iowa 
w.  Ft.  Madison,  111  lov 
wood  V,  Louisville,  13  B 
Davis  V.  Lebanon,  108 1 
ville  Park  Com'rs  v.  1 
460,  473;  Burrill  v.  A 
118  (horse  frightened 
steam   from   engine   I 
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caused  the  plamtiflF's  property  to  be  bumed.^  T 
from  liability  in  these  and  the  like  cases  is  upon  th< 
the  service  is  performed  by  the  corporation  in  obedi< 
of  the  legislature;  is  one  in  which  the  corporation,  ai 
particular  interest,  and  from  which  it  derives  no  s 
in  its  corporate  capacity;  that  the  members  of  the  fir 
although  appointed,  employed,  and  paid  by  the  cit^ 
are  not  the  agents  and  servants  of  the  city,  for  whose 
liable;  but  they  act  rather  as  officers  of  the  city,  cl 
public  service,  for  whose  negligence  in  the  discharge  c 
no  action  lies  against  the  city,  without  being  express 
maxim  of  respondeat  superior  has,  therefore,  no  appi: 
is  such  a  corporation  liable  to  the  owner  of  property) 
damaged  by  fire  in  consequence  of  its  neglect  to  p\ 
engines  or  fire  apparatus,  or  to  provide  and  keep  in 
cisterns,  or  for  failing  to  provide  an  adequate  supply  c 
tinguish  fires  when  it  has  undertaken  to  provide  a 
A  liability  on  the  part  of  the  corporation  was  soug 
tained,  upon  the  ground  of  the  neglect  of  a  corporate 
court  considered  that  powers  of  this  nature  conferred 
pal  corporations  were  legislative  and  governmental, 
the  notion  of  implied  responsibility  to  individuals,  ba: 
or  nonfeasance,  and  distinguished  such  cases  from  tl 
the  duty  is  purely  ministerial.' 

1  Hayes  v.  Oshkosh,  33  Wis.  314; 
Kelly  V.  Cook,  21  R.  I.  29;  Irvine  v. 
Chattanooga,  101  Tenn.  291. 

•  Per  Bigdow,  C.  J.,  in  Hafford  v. 
New  Bedford,  16  Gray  (Mass.),  297, 
supra;  Hayes  v,  Oshkosh,  33  Wis.  314; 
supra,  i  967;  Maxmilian  v.  New  York, 
62  N.  Y.  160;  McCrowell  v.  Bristol,  5 


Lea  (Tenn.),  686;  Thomas  v.  Findlay, 
6  Ohio  Cir.  Ct.  R.  241;  Kies  v.  Erie, 
136  Pa.  144;  Lilly  v.  Scranton  (Pa.),  2 
Lacka.  Leg.  N.  176;  Dodge  v.  Granger, 
17  R.  I.  664;  Shanewerk  v.  Ft.  Worth, 
11  Tex.  Civ.  App.  271;  Lawson  v, 
Seattle,  6  Wash.  184;  Lynch  ».  North 
Yakima,  37  Wash.  667;  Dunston  v. 
New  York,  91  N.  Y.  App.  Div.  365; 
Manske  v,  Milwaukee,  123  Wis.  172, 
citing  textj  Welsh  v,  Rutland,  66  Vt. 
228  (neghgence  in  thawing  out  a 
hydrant  causing  ice  in  a  street^  by  a 
fall  upon  which  plaintiff  was  injured); 
Burrill  v.  Augusta,  78  Me.  118  (horse 
frightened  by  steam  from  an  engine 
negligently  left  in  the  street):  Balti- 
more V,  O'^Neill,  63  Md.  336,  where  the 


rule  was  applied  to  a 
discharged  employee 
partment  sued  for  his 
thereafter,  the  court  1: 
city  was  not  responsib 
the  fire  commissionen 
him.    But  if  a  membe 

g aliment  be  injured  c 
re,  by  a  street  whic 
neg^gently  left  in  an  u 
he  may  have  his  acti* 
any  one  else.  Turner 
96  Ind.  51.  Whether 
department  can  recc 
city  for  personal  injuri 
unsafe  engine,  see  Lai 
81  Ind.  166,  where  sucl 
had,  the  liability  of  th 
being  assumed;  post,  \ 
'  A  full  discussion 
the  authorities  on  the 
liability  of  a  city  or 
corporation  for  destruc 
of  citizens  and  inha 
through  failure  or  neg 
sufficierU  supply  of  loa 
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§  1661  (977).  Health  Department;  Liability  for  Negligence  and 
for  Torts  of  Health  Officers.  —  The  power  or  even  duty  on  the  part 
of  a  municipal  corporation  to  make  provision  for  the  public  health 
and  for  the  care  of  the  sick  and  destituJte,  appertains  to  it  in  its  govern- 
mental or  public,  and  not  in  its  corporate,  or  as  it  is  sometimes  called^ 
private  capacity.*  And  therefore  where  a  dty,  under  its  charter, 
and  the  general  law  of  the  State  enacted  to  prevent  the  spread  of 
contagious  diseases,  establishes  a  hospUaly  it  is  not  responsible  to 
persons  injured  by  reason  of  the  misconduct  of  its  agents  and 
employees  therein;^  and,  accordingly,  the  city  of  Richmond  was 

tection,  will  be  found  under  the  chap-  injured  by  unsafe  condition  of  stairs) ; 
ter  on  "Public  Utilities,"  anU,  \  1340.   Murtaugh  v,  Louis,  44  Mo.  479  (non- 

^  Love  v.  Atlanta,  95  Ga.  129;  paying  patient). 
Wyatt  v.  Rome,  105  Ga.  312;  Tollef-  In  locating  a  mtaH-pox  hospital 
son  9.  Ottawa,  228  111.  134;  Green  v.  boards  of  h^th  exercise  discretion 
Eden,  24  Ind.  App.  583;  Williams  v.  confided  to  them  as  public  officers, 
Indianapolis,  26  Ind.  App.  628;  Lex-  and  a  board  of  health  is  under  no 
ington  V.  Batson's  AdmV,  118  Ky.  liability  for  negligence  in  the  exercise 
489:  Having  v.  Covington  (Ky.).  78  of  this  discretion,  whereby  adjoining 
S.  W.  Rep.  431;  Twyman's  Aom'r  property  is  damaged.  Barry ».  Smith, 
V.  Frankfort.,  117  Ky.  518;  Mitchell  191  Mass.  78.  But  compare  Haag  v. 
V,  Rockland,  52  Me.  118;  Webb  ».  Vanderburgh  County,  60  Ind.  511, 
Detroit  Board  of  Health,  116  Mich,  where  the  county  was  held  liable  for 
516;  Murray  v.  Grass  Lake,  125  Mich,  creatiriig  a  nuisance  in  establishing  a 
2;  Nicholson  v.  Detroit,  129  Mich.  |)est-house  near  plaintifiTs  residence.  A 
246;  Gilboy  v.  Detroit,  115  Mich.  121;  city  is  not  liable  for  the  negligent  man" 
Bryant  v.  St.  Paul,  33  Minn.  289;  agemerd  of  its  pest-housCf  m  conse- 
Valentine  v.  Englewood,  76  N.  J.  L.  quence  whereof  persons  residing  in  the 
509;  Prime  v.  Yonkers,  192  N.  Y.  105;  vicinity  contract  small-pox.  Evans 
Bamber  v.  Rochester,  26  Hun  (N.  Y.),  v.  Kankakee,  231  111.  223;  s.  c.  132 
587;  Eddy  ».  Ellicottville,  35  N.  Y.  111.  App.  488.  County  held  not  liable 
App.  Div.  256;  White  v.  San  Antonio,  in  damages  to  an  inmate  of  its  hos- 
94  Tex.  313;  s.  c.  (Tex.  Civ.  App.),  fitaX  ioT  unakHfut  treatment  of.  the  res- 
57  S.  W.  Rep.  858,  citing  text;  ident  physician.  Sherboume  v.  'S'uba 
Bates  V.  Houston,  14  Tex.  Civ.  App.  County,  21  Cal.  113;  Summers  o. 
287,  289;  Ostrom  v.  San  Antonio  Daviess  County,  103  Ind.  262.  City 
(Tex.  Qv.  App.),  60  S.  W.  Rep.  not  liable  for  unlatMid  act  of  health  com- 
591;  Lowe  v.  Conroy,  120  Wis.  151.  mittee  or  other  officers  in  taking  pos- 
But  see  Deaconess  Home  &  Hosp.  v.  session  of  a  house  and  using  it  for  a 


h( 


Boutjes,  104  111.  App.  484.  Construe-  small-pox  hospital,  without  the  consent 
tion  of  New  Jersey  statute  declaring  of  the  owner  and  without  legal  author- 
that  the  members  of  boards  of  health  ity.  So  held  because  the  tort  was 
shall  not  be  subject  to  suit,  unless  upon  committed  by  the  city's  officers  in  the 
proof  that  they  acted  without  reason-  performance  of  a  public  duty.  Lynde 
able  and  probable  cause  to  believe  v.  Rockland,  66  Me.  309.  County 
that  the  aileeed  disease  was  in  fact  hoard  of  health  held  to  be  corporate 
iremdicial  ana  hazardous  to  the  public  body  and  vested  by  statute  with 
lealth.  See  Valentine  v.  Englewood,  function  of  a  public  nature  and  not 
76  N.  J.  L.  509.  impliedly  liable  in  an  action  of  tort 

'  Tollefson  v.  Ottawa,  228  III.  134,  for  damages  in  the  performance  of 
8.  c.  129  III.  App.  139;  Twyman's  official  duty.  Forbes  v.  Escambia 
Adm'r  v.  Frankfort,  117  Ky.  518,  County  Board  of  Health.  28  Fla.  26. 
citinff  text;  Lexington  v.  Batson's  The  same  principle  or  non-liability 
Admr,  118  Ky.  489;  Leavell  v.  West-  (in  the  absence  of  statute  giving  an 
em  Kentucky  Asylum,  122  Ky.  213,  action)  applies  to  trustees  of  pMic 
217,  quoting  text;  Benton  v,  Boston  charities  and  to  incorporated  charitable 
City  Hospital,  140  Mass.  13  (person  instituiiana  maintainea  as  public  chaii- 
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of  the  city  in  charge  of  the  hospital  negligently  suffered,  when 
delirious,  to  escape,  wander  off,  and  die.^  Within  these  principles, 
the  enforcement  of  quarantine,  and  other  health  regulations,  is  a  public 
function,  and  the  city  is  not  liable  for  the  negligence  or  tortious 
conduct  of  its  officers  and  agents  in  connection  therewith.*  Hence 
the  municipality  is  not  impliedly  liable  for  the  act  of  its  board  of 
health,  or  other  officers,  in  negligently  permitting  persons  suffer- 
ing from  a  contagious  disease  to  spread  the  contagion.'     Upon 

near  plaintiff's  reddence  whereby  she 
was  infected  with  small-pox.  Clayton 
V,  Henderson,  103  Ky.  228.    But  com- 

Sare  Arnold  v.  Stanford,  113  Ky.  852. 
iembers  of  a  board  of  health  and 
other  city  officers  hdd  liable  under 
stattUe  providii^  that  an  action  for 
damages  on  account  of  injuries  causing 
death  may  be  brought  when  the  death 
of  any  person  is  caused  by  the  wrongful 
act.  nedigence,  unskilfulness  or  de- 
fault of  another,  where  it  appeared 
that  the  defendants  caused  tne  re- 
moval of  a  person  afflicted  with  small- 
pox and  in  so  doing  failed  to  exercise 
the  care  and  precautions  the  circum- 
stances demanded  and  death  resulted. 
Aaron  v,  Broiles,  64  Tex.  316.  But 
quctre  as  to  the  construction  and  appli- 
cation of  the  statute  to  the  case  in  hand. 

^  Richmond  v.  Long's  Adm'r,  17 
Gratt.  (Va.)  375;  approves  Dargan 
V.  Mobile,  31  Ala.  469;  Stewart  v.  New 
Orleans,  9  La.  An.  461:  and  goes  on 
the  ground  that  the  duty  here  was 
public,  and  not  private,  and  hence  the 
city  not  liable  for  acts  and  defaults  of 
its  officers;  and  it  was  itself  approved 
and  followed  in  a  similar  case,  in 
Miesouriy  Murtau^  v.  St.  Louis,  44 
Mo.  479,  in  which  it  was  held  that  the 
dtjr  was  not  liable  to  a  non-pa3ring 
patient  in  its  hospital  for  injuries 
caused  by  the  neglect  or  misconduct  of 
the  hospital  officers  or  servants. 

»  Mitchellp.  Rockland,  41  Me.  363, 
B.  c.  45  Me.  496;  b.  c.  52  Me.  118; 
Valentine  v,  Englewood,  76  N.  J.  L. 
509;  White  v.  San  Antonio,  94  Tex. 
313;  Bates  v.  Houston,  14  Tex.  Civ. 
App.  287,  289.  Duties  imposed  and 
powers  conferred  upon  selectmen  of 
town  by  statute  wnen  persons  were 
infected  by  small-pox  held  to  be  im- 
posed and  conferred  upon  the  select- 
men, and  not  upon  the  town  as  a  cor- 
poration; and  tne  town  held  not  liable 
for  the  acts  or  default  of  the  selectmen. 
White  V,  Marshfield,  48  Vt.  20. 

*  In  Ogg  V.  Lansing,  35  Iowa,  595, 


for  punishment  or  reformation.  Cor- 
bett  V,  St.  Vincent's  Industrial  School. 
177  N.  Y.  16.  That  decision  proceeded 
on  the  nx)und  that  the  defendant  was 
engaged  in  the  performance  of  a  govern- 
mental duty  for  the  benefit  of  the  State 
in  respect  to  persons  committed  to  its 
custoay  and  possessed  the  same  im- 
munity as  the  State.  On  the  other 
hand,  in  Church  of  Ascension  v.  Buck- 
hart,  3  Hill  (N.  Y.),  193,  a  recovery 
against  a  religious  corporation  by  a 
person  injured  by  the  falling  of  a 
church  wall  was  upheld.  In  Blae- 
chinska  v.  Howard  Mission.  56  Hun 
(N.  Y.).  322  (rev'd  130  N.  Y.  497,  but 
on  anotner  point),  a  recovery  was  had 
against  a  charitable  organization  for 
the  maintenance  of  a  vault  under  the 
sidewalk  with  a  defective  cover.  In 
other  States  the  doctrine  of  total  im- 
munity has  been  rejected.  Hewett  v. 
Woman's  Hospital  Aid  Association, 
73  N.  H.  556  (recovery  by  a  nurse  for 
failure  to  warn  her  agamst  the  presence 
of  a  contagious  disease  upheld) ;  Bruce 
V.  Central  M.  E.  Church,  147  Mich. 
230  (church  held  Uable  to  workman 
for  defective  scaffolding). 

Town  held  not  liable  for  the  unlaw- 
ful and  unauthorized  act  of  the  board 
of  health  in  taking  possession  of  a 
dwelling  house  without  the  consent  of 
the  owner  and  using  the  same  as  a 
hospital  for  a  person  found  therein  who 
was  infected  with  a  contagious  disease 
and  too  sick  to  be  removed.  The  act 
of  the  board  of  health  was  held  to  be 
entirely  without  authority.  Spring  v. 
Hyde  Park,  137  Mass.  554. 

Where  the  statute  declared  it  to  be 
urdawfid  to  maintain  any  pest-house 
within  the  corporate  limits  of  any 
city,  or  within  the  distance  of  one  mile 
from  the  boimdary  thereof,  and  that 
any  municipal  officer  violating  the  pro- 
visions of  the  act  should  be  guilty  of 
a  misdemeanor,  it  was  held  that  the 
city  was  liable  tor  the  illegal  establish- 
ment and  maintenance  of  a  pest-house 
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and  repair.^    So  in  respect  to  its  failure  to  keep  its  streets  in  a  safe 
condition  for  public  use,  where  this  b  a  duty  resting  upon  it.' 

§  1666  (981).  around  of  ImpUed  UabUity.  —  The  liability  of  the 
corporation  for  its  own  negligence,  or  that  of  its  servants,  is  espe- 
cially clear  and  in  fact  indisputable,  where  it  has  recewed  a  consider- 
ation  for  the  duty  to  be  performed,  or  where,  under  permissive 
authority  from  the  legislature,  it  voluntarily  assumes  and  carries 
on  a  work  or  undertaking  from  which  it  receives  tolls  or  derives  a 
profit.^ 


1  Ante,  §  274;  Skinkle  v.  Goving- 
ton,  1  Bush,  617;  Fennimore  v.  New 
Orleans.  20  La.  An.  124;  Seaman  t;. 
New  York,  80  N.  Y.  239;  Radway 
V.  Briggs.  37  N.  Y.  256;  Allegheny  ». 
Campfcll,  107  Pa.  St.  530;  Willey  v. 
Allegheny.  118  Pa.  St.  490;  Bowden  v. 
Kansas  City,  69  Kan.  587.  Liability 
for  dangerous  approach  to,  see  Carle- 
ton  V.  Francoma  Iron  &  S.  Co.,  99 
Mass.  216;  Pittsburg  v.  Grier,  22  Pa. 
St.  54;  Erie  v.  Schwinj^le,  22  Pa.  St. 
384;  Memphis  v.  Kimbrough,  12 
Heisk.  (Tenn.)  133.  Infra,  §§  1666, 
note,  1668. 

Plaintiff  was  backing;  up  his  cart  to 
a  dock  owned  by  the  city  for  the  pur- 
pose of  loading  it;  his  norse  became 
unmanageable  and  backed  off  the  dock, 
and  was  lost.  The  loss  was  sustained 
by  the  negligence  of  the  city  in  failing 
to  have  a  string-piece  on  the  dock. 
The  absence  of  the  string-piece  was 
the  i)roximate  cause  of  the  loss,  and 
the  cit}r,  being  chared  with  the  duty 
of  keeping  it  there,  is  liable,  although 
at  the  moment  the  horse  was  not 
obedient  to  the  will  of  his  owner. 
Kennedy  ».  New  York,  73  N.  Y.  365, 
s.  p.  Clark  v.  Union  Ferry  Co.,  35 
N.  Y.  485;  Radway  v.  Briggs,  37  N.  Y. 
256;  McGuiness  v.  New  York,  52 
How.  Pr.  (N.  Y.)  450:  Swords  v.  Ed- 
gar, 59  N.  Y.  28;  Shearm.  &  Red. 
Neg.  (4th  ed.)  §  285,  and  cases. 

*  Infra.  §  1708  et  seq.  A  city  held 
not  to  be  liable  in  damages  for  injuries 
caused  by  the  negligence  of  a  feUoW" 
workman.  McDermott  v.  Boston,  133 
Mass.  349. 

Coajfting  on  public  streets.  For  in- 
juries suffered  by  one  passing  along 
or  over  a  pubhc  street  in  a  city, 
with  persons  "bobbing  or  coastina"  on 
such  street,  the  city  is  not  uable. 
Schultz  V.  Milwaukee,  49  Wis.  254; 
Lafayette  v.  Timberlake,  88  Ind.  330; 


Burford  v.  Grand  Rapids,  53  Mich.  98; 
Faulkner  f;.  Aurora,  85  Ind.  130;  Pierce 
V.  New  Bedford,  129  Mass.  534;  Steel 
V.  Boston,  128  Mass.  583;  Dudley  v. 
Flemingsburg,  115  Ky.  5;  Miller  v. 
Canton,  112  Mo.  App.  322.  While 
this  may  be  a  public  nuisance,  its 
suppression  is  a  police  duty,  and  not 
a  auty  in  which  a  corporation,  as  such, 
has  a  particular  interest,  or  from  which 
it  derives  any  special  benefit,  in  its 
corporate  capacity,  and  for  tne  non- 
performance of  such  duty  by  its 
officers  and  agents  the  corporation 
is  not  liable.  Hayes  v.  Oshkosh,  33 
Wis.  314;  Schultz  v.  Milwaukee,  49 
Wis.  254;  Wallace  v.  Menasha,  48 
Wis.  79.  See  Taylor  v.  Cumberland, 
64  Md.  68. 

*  Scott  t;.  Manchester  (carrying  on 
gas  works),  2  H.  &  N.  204,  affg  s.  c. 
1  H.  &  N.  59;  Cowley  v.  Sunderland, 
6  H.  A  N.  565;  Pittsburg  v.  Grier,  22 
Pa.  St.  54;  Mersey  Dock  Cases,  11 
H.  Lds.  Cases,  687;  Henley  v.  Lyme 
Rej^s,  2  CI.  &  F.  331;  Milnes  v.  Hud- 
dersfield,  L.  R.  10  Q.  B.  Div.  124, 
125;  Bathurst  v.  MacPherson  (nui- 
sance in  highway),  L.  R.  4  Appeal 
Cases,  256;  Greensboro  v.  McGib- 
bony,  93  Ga.  672;  Lorence  v.  Ellens- 
burgh,  13  Wash.  341:  Leavell  r. 
Western  Kentucky  Asylum.  122  Ky. 
213,  217,  citing  text;  Clark  v.  Man- 
chester, 62  N.  H.  577,  579;  citing 
text.  Infra,  §  1673,  note.  U  a  tug 
owned  by  a  city  is  emplo^^ed  for  profit^ 
MC 


the  city  is  liable  for  a  colMon  cau 
by  its  fault.  Giovanni  v.  Philadel- 
phia, 59  Fed.  Rep.  303.  A  town 
which  accepts  a  statute  authorizing 
it  to  lay  and  maintain  foater  pipes  for 
the  purpose  of  supplying  the  inhabit- 
ants with  water,  at  rates  established 
by  the  town,  is  liable  for  an  injury 
sustained  by  a  traveller  upon  a  mgh- 
way  of  the  town,  which  has  been  uih 
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§  1668  (983).  Same  Subject;  Author's  ConduBioiiB.  —  The 
author  is  of  the  opinion  that  the  American  cases  fully  support  the 
doctrine  above  laid  down  in  §  1665.  Possibly  the  English  cases  have 
not  gone  quite  so  far.  It  is  certain,  however,  that  the  doctrine  stated 
in  §  1666  has  the  uniform  sanction  of  the  American  and  of  the 
English  courts.  It  is  maintained  by  a  learned  American  judge  that 
the  English  cases  referred  to  in  his  instructive  and  useful  opinion 
below  given,  go  no  further  than  to  assert  that  there  is  an  implied 
liability  only  where  the  duty  imposed  upon  a  municipality  is  of  such 
a  nature  as  is  ordinarily  performed  by  trading  or  private  corpora- 
tions, and  does  not  exist  where  the  duty  is  imposed  solely  for  the 
benefit  of  the  public,  without  any  consideration  or  emolument  re- 
ceived by  the  corporation.^    However  this  may  be,  the  American 


was  considered  as  falling  within  the 
principle  of  Bailey  v.  New  York,  3 
Hill  (N.  Y.),  631  (post,  §  1669,  note), 
and  the  class  of  cases  to  which  that 
case  belong:  and  was  distinguished 
from  ButtncK  v.  Lowell,  1  Allen,  172; 
ante,  §  1656;  Hafiford  v.  New  Bedford, 
16  Gray,  297;  arUe,  $  1660;  Wheeler 
V.  Cincinnati,  19  Ohio  St.  19;  anUy 
§  1660,  where  it  is  held  that  members 
of  the  fire  department  are  public  and 
not  corporate  officers,  although  ap- 
pointed and  paid  by  the  city  corpora- 
tion. See  ante,  §  1655,  note;  post, 
§  1672,  note.     . 

1  Ante,  §  1642;  post,  §§  1673,  1674. 

The  leading  English  decisions  on  the 
subject  of  the  implied  liability  of  mvr 
nicipal  corporations  for  tortious  injuries 
causing  damage  to  others,  and  the  rea- 
sons on  which  they  rest  are  thus  stated 
by  Gray,  C.  J.,  in  his  learned  opinion, 
in  Hill  V.  Boston,  referred  to,  ardCt 
§  1642: 

''A  municipal  corporation,  empow- 
ered by  act  of  Parliament  to  construct 
gas-^works,  and  to  supply  the  gas  upon 
such  terms  as  might  tie  agr^  upon 
with  the  persons  supplied,  and  te  sell 
and  dispose  oi  the  coke,  and  to  apply 
the  siu*plus  profits  te  the  improvement 
of  the  tewn,  was  held  liable  for  a  per- 
sonal injury  caused  by  the  negligence 
of  a  workman  employed  by  the  cor- 
poration to  lay  the  ga»-pipes.  But 
the  reason  of  that  decision  as  declared 
by  Cockbum,  C.  J.,  delivering  the 
judgment  in  the  Exchequer  Chamber, 
was  that  'the  corporation  and  the 
township  derive  a  profit  from  the 
carrying  on  of  the  works,'  or,  as  he 
afterwards  said,  Hhe  defendants  were 


thus  in  the  nature  of  a  trading  cor- 
poration.' Scott  V.  Manchester,  1  H. 
&  N.  59;  8.  c.  2  H.  &  N.  204;  Coe  v. 
Wise,  5  B.  &  S.  440,  475.  [Ante, 
§  1666.] 

"In  another  case,  the  defendants 
were  held  liable  for  a  personal  injury 
suffered  from  the  negligent  and  dan^ 
aerous  construction  of  machines  in  vxishf 
houses  which  they  had  been  authorized 
by  statute  to  erect,  and  for  the  use  of 
which  the  plaintiff  and  other  persons 
using  the  same  paid  them  compensa- 
tion. Cowley  V.  Sunderland  Bor.,  6 
H.  A  N.  565. 

"The  House  of  Ijords,  affirming  ihe 
judgments  in  the  Exchequer  Chamber 
and  reversing  the  judgment  of  the 
Court  of  Exchequer,  held  that  the 
members  of  the  town  council  of  liver- 
pool  and  their  successors,  who  had 
been  formed  by  acts  of  Parliament 
into  a  corporation  by  the  style  of  The 
Trustees  of  the  Liverpool  Docks 
(Mersev  Docks  v.  Gibbs,  L.  R.  1  H.  L. 
93;  B.  G.  11  H.  L.  686,  nven  in  full  in 
1  Thompson  on  Negligence,  581), 
were  hable  for  an  injury  to  a  vessel 
from  a  bank  of  mud  which  had  been 
negligently  suffered  to  remain  in  the 
docks.  Tliat  case  has  been  so  often 
relied  on  by  American  courts,  as  ex- 
tending the  liability  of  municipal  cor- 
porations to  private  action,  that  it  is 
miportant  to  consider  the  substance  of 
the  acts  of  Parliament  bv  which  the 
corporation  was  created,  and  the 
grounds  upon  which  the  decison 
proceeded. 

"The  effect  of  those  acts  of  Parlia- 
ment, as  defined  by  Blackburn,  J.,  in 
delivering  the  opinion  of  the  judges. 
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an  absolute  or  ministerial  nature  (as  distinguished  from  State  or 
public  duties),  have,  as  elsewhere  shown  in  this  work,  declared  and 
enforced  against  municipal  corporations  proper  (in  distinction  from 
qiuisi  corporations)  a  measure  of  liability  greater  than  that  which 
is  thus  claimed  to  be  the  limit  of  such  liability  so  far  as  it  is  recog- 
nized by  the  existing  judgments  of  the  English  courts.^  The  general 
result  of  the  American  cases  is  stated  in  the  sections  of  the  text 
above  mentioned,  and  in  those  referred  to  in  the  notes  to  this 
section. 


§  1669  (984).  LUbiUty  of  City  of  New  York  as  Owner  of  Croton 
Water  Works;  New  York  ▼.  Bailey.  —  The  city  of  New  York,  as  the 
oimer  of  a  dam  on  the  Croton  River,  situate  upon  lands  the  title  to 
which  was  in  the  city,  and  being  part  of  the  works  built  to  supply 
the  dty  and  its  inhabitants  with  pure  water,  was,  after  great  consid- 
eration, held  liable,  though  the  dam  was  constructed  at  the  instance 
and  expense  of  the  city,  by  water  commissioners  appointed  by  the 
State,  and  not  by  or  under  the  control  of  the  dty  authorities,  to  an 
action  for  injuries  sustained  by  a  third  person  in  consequence  of  the 
dam  (which  was  negligently  and  unskilfully  built)  being,  carried 
away  by  a  freshet.^ 


Lords,  2  CI.  &  Fin.  331;  8  Bligh  N.  R. 
690;  1  Bing.  N.  C.  222;  1  Scott,  29. 
This  is  the  case  which  has  been  most 
often  cited  in  this  country  to  estab- 
lish the  general  doctrine  that  a  mu- 
nicipal corporation,  required  by  law  to 
construct  and  keep  in  repair  highways, 
buildings,  or  public  works  Tor  the 
benefit  of  the  public^  is  liable  to  an 
action  for  negligence  m  such  construc- 
tion or  repair,  whereby  the  plaintiff 
suffers  special  injury.  But  the  de- 
cision.  affirmed  no  such  general  doc- 
trine. The  corporation  of  Lyme  was 
held  liable  to  a  private  action  for 
damages  suffered  oy  reason  of  its 
neglect  to  repair  certain  sea-walls, 
upon  the  ground  that  the  royal  charter, 
which  had  been  accepted  by  the  cor- 
poration, manifested  an  intention  to 
render  the  corporation  liable  to  such 
suits;  because  the  charter  showed 
that  the  duty  to  make  such  repairs 
was  the  condition  and  consideration 
upon  which  the  cor^ration  was 
granted  certain  francmses  and  ao- 
quitted  of  certain  rents.  This  is  dis- 
tmctly  stated  in  the  judgment  of  the 
Court  of  Common  Pleas,  delivered  by 
Best,  C.   J.;    in  that  of  the  King^s 


Bench,  delivered  by  Lord  TerUerden; 
and  in  the  opinion  of  the  judges,  de- 
livered by  Park,  J.,  in  the  Elouse  of 
Lords,  and  affirmed  by  the  judgment 
of  that  house." 

»  Ante,  §§  109,  1638-1646,  1655- 
1667,  post,  §$  1689,  1690,  1713,  1714, 
and  cases  cited,  and  comments  on 
Hill  &.  Boston,  122  Mass.  344;  Index, 
tit.  County;  Quasi  Corporatiom,  Neg- 
ligence of  Quasi  Corporations,  1 
Thomps.  Neg.,  chap.  xv.  pp.  575-624, 
where  the  cases  of  Russell  v.  Men  of 
Devon,  2  Term  Rep.  661,  667,  and 
Mersey  Docks  Cases.  L.  R.  1  H.  L. 
Cas.  93  are  reprinted  in  full  and  an- 
notated. Negligence  of  Municipal 
Corporations,  2  Thomps.  Neg.,  chap, 
xvi.  pp.  625-806,  where  several  lead- 
ing American  cases  are  reprinted  and 
usefully  annotated. 

•  New  York  ».  Bailey,  in  Court  of 
Errors,  2  Denio  (N.  Y.),  433;  same 
case,  names  reversed,  in  Supreme 
Court,  3  HiU  (N.  Y.),  531;  reprinted 
2  Thomps.  Neg.  652.  While  there  waa 
no  doubt  in  the  opinion  of  the  Supreme 
Court,  and  comparatively  little  m  the 
Court  of  Errors,  that  the  city  waa 
liable,  there  was  much  diversity  of 
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to  protect  the  property  of  the  inhabitants  of  the  city  against  de- 
struction from  fire.^  We  elsewhere  discuss  the  responsibility  of  the 
dty  for  the  acts  and  negligence  of  members  of  its  fire  department  in 
extinguishing  or  attempting  to  extinguish  fires.'  We  have  there 
pointed  out  that  inasmuch  as  these  are  regarded  as  strictly  govern- 
mental functions,  the  city  is  not,  generally  at  least,  liable  for  the 
negligence  or  wrongful  acts  of  its  officers  or  agents.  But  with  these 
exceptions,  it  would  seem  to  be  the  general  rule  that  in  construct- 
ing and  maintaining  waterworks  and  water  mains  and  distributing 
pipes,  and  in  constructing  and  maintaining  a  gas  or  electric  light 
plant,  with  the  usual  mains  and  distributing  pipes,  or  poles  and 
wires,  a  city,  in  matters  other  than  those  above  mentioned,  acts 
in  its  private  and  corporate  capacity,  and  is  liable  for  the  negligence 
of  its  officers  and  agents  to  the  employees  of  the  city  and  to  other 
persons  who  suffer  damage  from  such  negligence.^ 


^  ArUSf  §  1340,  where  the  cases  are 
collated  and  fully  discussed.  See  also 
Terrell  v.  Louisville  Water  Co.,  127  Ky. 

77  (fire  cisterns  out  of  repair):  Green- 
ville Water  Co.  v.  Beckham  (Tex.  Civ. 
App.),  118  S.  W.  Rep.  889. 

*  Ante,  §  1660. 

*  See  ante^  §  1303  and  cases  there 
cited.  See  in  addition,  Hourigan  v, 
Norwich,  77  Conn.  358  (citv  em- 
ployee injured);  Augusta  v.  Mackey, 
113  Ga.  64;    Roberts  v.  St.  Mary% 

78  Kan.  707  (city  employee  injured); 
Henderson  v.  Young,  119  Ky.  224; 
Lynch  v.  Springfield,  174  Mass.  430 
(negligence  of  driver  of  water  de- 
partment wagon);  St.  Germain  v. 
Fall  River,  177  Mass.  550;  Danmiann 
■V.  St.  Louis,  152  Mo.  186;  BuUmaster 
V.  St.  Joseph,  70  Mo.  App.  60;  Boothe  v, 
Fulton,  85  Mo.  App.  16;  Messersmith 
V.  Buffalo,  138  N.  Y.  App.  Div.  427 
(defective  work  of  city  employee  in 
making  connection  with  water  main). 

But  in  Brink  v.  Grand  Rapids,  144 
Mich.  472,  it  was  held  that  where  the 
city  maintained  a  fire  hydrant  solely 
as  a  part  of  its  fire  system,  it  was  not 
liable  for  injuries  resulting  from  the 
plaintiff's  horse  taking  fnght  while 
firemen  were  flushing  the  hydrant  to 
remove  obstructions  m  it,  on  the  prin- 
ciple that  where  the  city  maintains  a 
water  plant  solely  for  extinguishing 
fires,  it  performs  a  governmental  duty 
and  is  exempt  from  implied  liability 
for  negligence.  See  also  Aschoff  v, 
Evansville,  34  Ind.  App.  25.  But 
where  the  water  system  is  used  not  only 


for  fire  protection  but  also  for  profity  the 
city  becomes  liable  for  damages  due  to 
its  negligence.  Chicago  o.  Selz,  202 
111.  545;  Rice  v.  St.  Louis,  165  Mo. 
636;  Dunstan  v.  New  York,  91  N.  Y. 
App.  Div.  355.  In  some  instances 
wnere  the  water  system  is  used  for 
private  purposes,  as  well  as  in  con- 
nection with  the  fire  department,  the 
city  has  been  held  liable  for  negligence 
in  the  former  use  only  and  free  from 
liability  in  the  latter.  Judson  v.  Win- 
sted,  80  Conn.  384;  Piper  v.  Madison, 
140  Wis.  311. 

In  Pennsylvaniaf  it  has  been  held 
that  the  fact  that  the  city  used  dectric 
wires  in  connection  with  its  police  and 
fire  departments  did  not  exempt  it 
from  hability  for  negligence  in  con- 
nection therewith,  fierron  v.  Pitts- 
burg, 204  Pa.  509;  Emery  v.  Phila- 
delphia. 208  Pa.  492. 

In  Alabamay  it  has  been  held  that 
if  the  municipality  has  no  statutory 
authority,  either  express  or  by  neces- 
saiy  implication,  to  maintain  an  elec- 
tric lighting  plant,  it  is  not  under  any 
liability  for  tne  negligence  of  its  officers 
in  connection  with  a  lifting  plant 
constructed  and  maintamed  by  it. 
Posey  v.  North  Birmingham,  154  Ala. 
611.  A  city  owning  an  electric  light- 
ing plant  is  not  responsible  to  a  mere 
licensee  upon  the  premises  where  wires 
belonging  to  the  city  are  located,  for 
injuries  sustsdned  by  that  person  in 
consequence  of  the  defective  condition 
of  the  wires.  The  fact  that  the  licen- 
see is  an  officer  of  the  city  does  not 
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gence  in  maintaining  its  pipes  and  mains  in  the  city  streets  and  for 
the  leakage  resulting  therefrom,  flooding  abutting  premises  and 
causing  damage/  or  rendering  the  highway  unsafe.^  So  also,  the 
dty  is  liable  for  defects  or  obstructions  in  highways,  both  within  and 
outside  the  city  limits,  resulting  from  the  negUgent  or  wrongful  acts 
of  its  agents  or  employees  in  constructing  or  removing  its  pipes  or 
mains.'  The  fact  that  a  city  has  siaMory  atUhoriiy  to  construct  and 
maintain  a  pumping  station  or  an  electric  light  plant  does  not  justify 
it  in  so  constructing  or  maintaining  it  as  to  cause  a  nuisance  inter- 
fering with  the  use  of  adjoining  property;  and  if  it  so  constructs  or 
maintains  it  as  to  cause  such  nuisance,  it  is  liable  to  the  owner  of 
the  adjoining  property  in  damages/ 

court  held  that  although  in  supplying  the  construction  of  its  waterworiEs. 
water  to  its  inhabitants  a  city  is  actiiur  In  Baker  v.  North  East  Borough,  151 
in  a  governmental  capacity,  it  will  Pa.  234,  the  court  held  that  if  the  facts 
nevertheless  be  liable  for  the  collapse  show  a  noisy  escape  of  water  from  a 
of  a  dam,  as  the  property  injured  there-  water  pipe  in  a  manner  calculated  to 
by  is  protected  by  the  constitutional  frighten  ordinarily  gentle  and  road- 
provision  against  the  taking  of  prop-  worthy  horses,  and  which  does  so 
erty  without  just  compensation.  In  frighten  them,  such  facts  are  evidence 
this  connection  see  Gordon  v.  Silver  of  negligence  for  which  the  city  is 
Creek,  127  N.  Y.  App.  Div.  888,  aff'd  Uable.  So  in  Winona  v,  Botzet,  169 
197  N.  Y.  509.  Fed.  Rep.  321,  where  the  city  in  oper- 

In  Minnesota,  the  rule  is  that  a  ating  its  waterworks  plant  used  a 
party  who  for  his  own  profit  keeps  on  skriu  whisUe  which  frightened  horses 
his  premises  anything  not  naturally  travelling  on  a  bridge  near  by,  the  city 
belon^png  there,  the  natural  tendency  was  held  liable  for  the  resulting  damage, 
of  which  is  to  become  a  nuisance  and  on  the  ground  that  it  failed  to  iise 
to  become  mischievous  if  it  e8cai>es,  is  reasonable  care  to  keep  the  bridge 
liable  if  it  escapes,  without  proof  of  reasonably  safe  for  travel, 
negligence,  for  ail  damages  directly  '  Augusta  v.  Mackey,  113  Ga.  64 
resulting  therefrom.  Hence  a  party  (injurv  due  to  negligently  filled  ditch 
injured  by  the  collapse  of  a  dam  need  outside  of  city  limits):  Fox  v.  Chelsea, 
not  prove  negligence  of  the  dty.  Wiltse  171  Mass.  297  (ditch  left  open).  The 
V,  Red  Wing,  99  Minn.  255.  nut  of  a  hydrant  projecting  into  the 

*  Chicago  V,  Selz,  202  111.  545;  highway  is  a  defect  for  which  the  citv 
Dammann  v.  St.  Louis,  152  Mo.  186;  may  be  liable.  St.  Germain  v.  Fall 
Rice  V.  St.  Louis,  165  Mo.  636:  Boothe  River,  177  Mass.  550. 

V,  Fulton,  85  Mo.  App.  16;  Jenney  v,  *  Morton  v.  New  York,  140  N.  Y. 
Brooklyn,  120  N.  Y.  164;  Dunstan  v.  207  (noise  and  vibration  of  pumping 
New  York,  91  N.  Y.  App.  Div.  355;  engine):  Gordon  v.  Silver  Creek,  127 
Kelsey  v.  New  York,  123  N.  Y.  App.  N.  Y.  App.  Div.  888,  aff^d  197  N.  Y. 
Div.  381;  Messersmith  v.  Buffalo.  138  509  (smoke  nuisance).  In  Boothe  v, 
N.  Y.  App.  Div.  427;  Esbure  Cigar  Fulton,  85  Mo.  App.  16,  the  city  miun- 
Co.  V.  Portland,  34  Oreg.  282;  Kumsey  tained  an  electric  light  and  water  plant 
V.  Philadelphia,  171  Pa.  63;  Piper  v,  adjoining  a  private  residence,  and  it 
Madison,  140  Wis.  311.  was  held  liable  for  a  nuisance  created 

*  Hand  v.  Brookline,  126  Mass.  324.  by  the  overflow  of  water  and  by  smoke, 
Water  escaping  from  the  city  mains  dust,  cinders,  steam^  vapor,  and  noises, 
undermined  and  washed  away  the  A  city  in  maintainmg  waterworks  is 
earth  under  a  highway,  causing  a  horse  responsible  if'  it  creates  a  malarial 
to  break  through  and  be  injured,  nuisance  by  damming  a  stream  and 
There  was  no  defect  in  the  highway  overflowing  private  lands.  Ennis  v, 
and  no  omission  to  keep  the  highway  Gilder,  32  Tex.  Civ.  App.  351.  Where 
in  repair.  The  action  was  pustained  a  city  in  conducting  its  waterworks 
for  neglect  on  the  part  of  the  city  in  takes  so  much  water  from  a  navigable 
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ing  under  some  valid  special  legislative  authority,  they  must,  like 
individuals,  use  their  own  so  as  not  to  injure  that  which  belongs 
to  another,  or  unjustly  or  improperly  invade  private  rights.  Thus 
they  may  erect  a  building  for  corporate  purposes,  but  if  in  so  do- 
ing they  should  place  its  foundations  in  such  a  manner  as  to  cause 
water  to  flow  back  on  private  owners,  the  latter  would  have  their 
action  for  the  damage,  the  same  as  if  the  injury  had  been  caused  by 
an  individual.^  Similarly,  a  municipal  corporation,  with  control  of 
a  public  common,  traversed  by  foot-paths  on  which  the  public  may 
rightfully  travel,  is  liable  to  a  common-law  action  for  damages 
caused  by  a  dangerous  and  ungvarded  excavation  made  by  the  corpora^ 
tionfor  its  own  purposes  in  the  ground  adjoining  one  of  the  paths,  to 
a  person  walking  thereon,  and  who  was  at  the  time  using  due  care.* 


ment  beyond  the  degree  required  of  a 
private  owner  of  property  omilarly 
situated.  Further,  as  to  bare  licensees, 
a  city  is  under  no  obligation  either  to 
make  private  property  safe  or  keep  it 
in  a  safe  condition.  Hence^  where 
the  city  of  New  York  acqiured  for 
park  purposes  a  pier  which  had  not 
been  opened  to  jyublic  itae  and  per- 
mitted it  to  remain  in  a  dilapidated 
condition,  the  city  is  not  liable  in 
damages  for  the  death  of  a  person 
who  disembarked  thereon  and  fell 
through  a  hole  therein  before  the  pier 
had  been  improved  and  dedicated  to 
the  use  for  which  it  was  acquired. 
Bu-ch  V.  New  York  aty,  190  N.  Y. 
397,  rev'g  121  N.  Y.  App.  Div.  395. 

1  Eastman  v,  Meredith,  36  N.  H. 
284,  per  PerleUy  C.  J.  Text  cited  and 
approved.  Cumberland  v.  Willison, 
50  Md.  138;  Bailey  v.  New  York,  3 
Hill  (N.  Y.),  531, 541,  per  NeUon,  C.  J. ; 
Thayer  v.  Boston,  19  Rck.  (Mass.)  511; 
Rhodes  ».  Cleveland,  10  Ohio,  159; 
Lacour  v.  New  York,  3  Duer  (N.  Y.), 
406;  Brower  v.  New  York,  3  Barb. 
(N.  Y.)  254:  TreadweU  v.  New  York, 
1  Daly  (N.  Y.),  123;  Rochester  White 
Lead  Company  v.  Rochester,  3  N.  Y. 
463;  Harper  r.  Milwaukee,  30  Wis. 
365.  In  Weet  v.  Brockport,  16  N.  Y. 
161,  172,  Mr.  Justice  Selden,  referring 
to  Rochester  White  Lead  Company  v, 
Rochester,  just  cited,  says:  "The  re- 
covery rested  upon  the  obvious  prin- 
ciple that  a  municipal  corporation  is 
no  more  exempt  from  liability  in  case 
it  creates  a  nuisance,  either  public  or 
private,  than  an  individual.  Post, 
§§  1731-1747.  So  on  the  principle  in 
the  text  where  a  municipal  corporation. 


to  supply  itself  wOh  water,  purchased 
land  from  the  plaintiff,  and  built 
thereon  a  reservou-,  from  which  water 
percolated  throu^  the  soil  and  in- 
jured the  plaintiff's  adjoining  lands, 
the  corporation  is  liable  for  the  dam- 
ages. Wilson  V,  New  Bedford,  108 
Mass.  26.  So  also  where  a  town  has 
power  to  erect  a  marketrhouse'it  must 
manage  and  maintain  it  in  a  proper 
manner  and  with  a  just  regard  to  the 
rights  of  the  owners  of  the  adjacent 
property.  Suffolk  ».  Parker,  79  Va. 
660. 

Nuisances,  and  power  of  municipal 
corporation  to  prevent  and  abate.  See 
anU,  §§  684,  688;  post,  §§  1132,  1586; 
People  V,  Albany,  11  Wend.  (N.  Y.) 
539  (no  power  to  destrov  a  work  [a 
bulkhead]  authorized  by  law,  because 
injurious  to  the  public  health);  Hart 
i;.  Albany,  9  Wend.  (N.  Y.)  571,  aff'g 
B.  c.  3  Paige  (N.  Y.),  213;  Denning  v. 
Roome,  6  Wend.  (N.  Y.)  651;  Wetmore 
V,  Tracy,  14  Wend.  (N.  Y.)  250;  Roch- 
ester V.  Collins,  12  Barb.  (N.  Y.)  559; 
Ray  V.  Lynes  (blacksmith  shop),  10 
Ala.  63.  A  municipal  corporation  is 
not  liable  as  for  misfeasance  in  extend- 
ing the  bounds  of  one  of  its  streets  by 
widening  it,  thereby  bringing  an  ex- 
isting nuisance  withm  the  street  limits. 
Larkm  v.  Saginaw  County,  11  Mich. 
88;  Pontiac  v.  Carter,  32  Mich.  164; 
Detroit  v,  Beekman,  34  Mich.  125; 
Lansing  v,  Toolan,  37  Mich.  152.  In- 
dex, tit.  Nuisances, 

*  Oliver  v.  Worcester.  102  Mass. 
489,  499.  The  principle  is  tersely 
stated  by  Hoar,  J.,  /&.  496;  and  the 
authorities  cited  by  Gray,  J,,  Ih,  499. 
It  was  considered  to  be  an  act  done  by 
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and  had  taken  no  measures  to  prevent  its  use  by  the  public  was 
not  decided;  but  the  liability  of  the  dty  in  such  a  case  on  the 
ground  that  it  created  and  maintained  a  public  nuisance  would 
not,  as  it  seems  to  us,  be  at  all  doubtful. 


§  1673  (986).      UibUity  as  Property  Owner  for  Negligence.— 

Where  the  county  of  St.  Louis,  having,  originally  without  any 
legislative  authority,  purchased  property  and  erected  thereon  a  cottnty 
insane  asylum  (which  was  afterwards  recognized  by  the  legislature 
as  an  asylum  for  the  county),  with  a  view  to  supply  the  building 
with  water,  dug  on  its  grounds  a  deep  trench,  the  sides  of  which, 
in  consequence  of  negligently  omitting  properly  to  support  them, 
fell  in  and  injured  one  of  the  workmen,  it  was  held  liable  for  the 
injury,  although  there  was  no  statute  making  counties  responsible 
for  the  neglect  or  wrongful  acts  of  its  oflScers  or  agents.* 

Other  iilustraJtUms  of  municipal  liability,  on  the  general  ground 
stated  in  the  three  preceding  sections,  are  given  in  the  note.^ 


^  Hannon  v.  St.  Louis  County,  62 
Mo.  313.  The  question  arose  on  a 
demuirer  to  the  complaint  based  on 
the  nound  that  "  a  county  is  a  political 
subdivision  of  the  State^  and  not  a 
body  corporate  either  private  or  mu- 
nicipal, and  therefore  not  liable  for  the 
lache8  or  misconduct  of  its  servants  or 
employees,"  unless  there  is  a  statute 
creating  such  liability.  The  court 
held  the  county  liable,  regarding  the 
case  as  within  the  principle  of  Bailey 
V.  New  York,  3  Hfll  (N.  Y.),  631,  2 
Denio,  433,  and  the  doctrine  of  Bigelow 
V.  Randolph,  14  Grav  (Mass.},  541, 
the  county  having  (with  legislative 
permission,  but  not  in  consequence  of 
a  legislative  command)  voluntarily 
assumed  a  special  duty  or  undertak- 
ing. The  case  is  pecuhar,  and  on  the 
whole,  perhaps,  rightly  decided,  the 
main  doubt  wiiich  exists  being  one 
which  arises  from  the  character  of  the 
undertaking  or  duty  assumed,  vu., 
the  care  of  the  insane,  which  in  its 
nature  is  rather  public  than  municipal 
or  local.  See  Perkins  v.  Lawrence,  136 
Mass.  305;  arUCy  §  1640,  and  note. 

»  Post,  §§  1717.  1727,  and  notes. 
"If  a  city  or  town,"  says  Chief  Justice 
Gray  (Hill  v.  Boston,  122  Mass.  344, 
358,  '^  negligently  constructs  or  main- 
tains the  bridges  or  culverts  in  a  high- 
way across  a  navigable  river  or  a  natural 
vxUer-cotursef  so  as  to  cause  the  water  to 
flow  hack  upon  and  injure  the  land  of 


another,  it  b  liable  to  an  action  of  tort, 
to  the  same  extent  that  any  oorporsr 
tion  or  individual  would  be  liable  for 
doing  similar  acts.  Anthony  v.  Adams, 
1  Met.  (Mass.)  284,  285:  Lawrraoe 
».  Fairhaven,  5  Gray,  110;  Peny  v. 
Worcester,  6  Gray,  544;  Parker  v. 
Lowell,  11  Gray,  353;  Wheeler  ». 
Worcester,  10  Allen  (Mass.),  591; 
McGraw  v.  District  of  Columbia,  3 
D.  C.  App.  405;  Wilson  v.  Macon,  88 
Ga.  455;  Blake  v.  Pontiac,  49  Bl.  App. 
543;  New  Kiowa  v.  Craven,  46  Kan. 
114;  Gullikson  v.  McDonald,  62  Minn. 
278;  Uhich  v.  St.  Louis,  112  Mo.  138; 
Robertson  v.  New  York,  7  N.  Y. 
Misc.  645;  Shields  v,  Durham,  118 
N.  Car.  450;  post,  §  1731.  So  if  a  city, 
by  its  agents,  without  authority  ot 
law,  makes  or  empties  a  common  sewer 
upon  the  proverty  of  another  to  his  in- 
jury, it  is  liaole  to  him  in  an  action  of 
tort.  Merrimac  River  Canal  Prop.  v. 
Lowell,  7  Gray,  223;  Hildreth  p. 
Lowell,  11  Gray  (Mass.),  345;  HaskeQ 
V.  New  Bedford,  108  Mass.  208;  2 
Thomps.  Neg.  751,  and  cases;  post, 
§  1739.  But  in  some  cases,  the  cause 
of  action  is  not  neglect  in  the  perform- 
ance of  a  corporate  duty,  rendering  a 
public  work  unfit  for  the  purposes  for 
which  it  is  intended,  but  it  is  the  doing 
of  a  wrongful  act,  causing  a  direct  in- 
jury to  the  property  of  another,  out- 
side the  limits  of  the  public  work." 
Child  V,  Boston,  4  Allen  (Mass.),  41; 
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of  reasonable  skill  in  the  execution  of  the  power,  although  the 
same  act,  if  done  without  legislative  sanction,  would  be  actionable.^ 


^  CaJlender  v.  Marsh,  1  Hck. 
fMass.)  418;  North  Transp.  Co.  of 
Ohio  V.  Chicago,  99  U.  S.  635,  noted 
infra,  §  1683;  Radcliff's  Ex.  v,  Brook- 
lyn, 4  N.  Y.  195;  Bellinger  ».  New 
York  Cent.  R.  Co.,  23  N.  Y.  42;  Pon- 
tiac  V.  Carter,  32  Mich.  164;  Detroit  v, 
Beckman,  34  Mich.  125;  Cumberland 
V.  Williflon,  50  Md.  138,  approving 
text;  Rounds  v.  Mumford,  2  R.  1. 
154;  Sprague  v,  Worcester,  13  Gray, 
193;  Bennett  v.  New  Orleans^  14  La. 
An.  120;  Americus  v.  Eldndge,  64 
Ga.  524;  Rigney  v,  Chicago,  102  111. 
64;  Snyder  v,  Kockport,  6  Ind.  237; 
supra,  §  1647 ;  Perry  v.  Worcester,  6 
Gray,  544;  Flagg  v,  Worcester,  13 
Gray,  601,  605,  per  Merrick,  J.: 
Koontz  V.  District  of  Columbia,  24 
App.  D.  C.  59;  Augusta  ».  Little,  115 
Ga.  124;  Chicago  v.  Webb,  102  lU. 
App.  232;  Home  Conveyance  Co.  v, 
Roanoke,  91  Va.  52;  British  Cast 
Plate  Co.  V,  Meredith,  4  T.  R.  794; 
Whitehouse  v.  Fellowes,  10  C.  B. 
(n.  b.)  779;  Mersey  Docks  Cases,  11 
H.  of  L.  C.  687,  713,  714  (noted  supra, 
§  1668,  note),  per  Blackburn,  J.,  who. 
speaking  of  this  subject,  says:  "It 
the  legislature  directs  or  authorizes  the 
doing  of  a  particular  thing,  the  doing 
of  it  cannot  be  wrongful.  .  .  .  But 
though  the  legislature  has  authorized 
the  execution  of  the  works,  it  does  not 
thereby  exempt  those  authorized  to 
make  them  from  the  obligalion  to  t^e 
reasonable  care  that,  in  making  them, 
no  unnecessary  damage  shall  be  done.'^ 
The  distinction  is  between  damage 
resulting  from  authorized  works,  where 
the  legislative  authority  is  a  bar  to  an 
action  unless  given  by  statute,  and 
damage  by  reason  of  the  work  being 
negligentlv  done,  as  to  which  the 
remedy  of  the  party  injured  by  action 
remains.  Geddis  r.  Bann  Reservoir, 
L.  R.  3  App.  Cases,  455,  per  Black- 
bum,  J. ;  Brme  v.  Great  Western  R.  Co., 
2  Best  &  S.  402,  411,  per  Crompion,  J.; 
Shearm.  &  Red.  Neg.  (4th  ed.)  §  283, 
collects  many  of  the  cases  on  this  sub- 
ject; 2  Thomps.  Neg.  743,  and  cases. 
Ante,  §  1145.  See  also  Hicks  v.  Dom, 
42  N.  Y.  47;  post,  §§  1683,  1731-1747; 
ante,  §  1128. 

The  subject  of  injuries  arising  from 
the  negligent  execution  of  statutory 
powers  IS  treated  in  chap.  xvi.  of  Addi- 


son on  Torts,  pp.  725,  727,  where  the 
following  observations  of  Watson,  B., 
are  quoted:  '' Powers  ^ven  b^  statute 
are  not  to  be  used  to  the  penl  of  the 
Uves  or  limbs  of  the  queens  subjects. 
They  are  to  be  exercised  reasonably, 
and  with  due  care,  so  as  not  by  negli- 
gence to  cause  dancers  to  others." 
Manley  v.  St.  Heleirs  Canal  &  Ry. 
Co.  (canal-bridge  over  highway),  2  H. 
&  N.  840;  Scott  v.  Manchester,  2  H. 
A  N.  204.  A  city  celebrating  a  holi- 
day under  authority  of  a  general 
statute,  held  not  Uable  for  personal 
injuries  resulting  from  the  negligent 
discharge  of  fireworks  by  its  servants. 
Tmdley  v.  Salem,  137  Mass.  171 
(noted  ante,  §  1647):  infra,  §§  1684- 
1686,  1742-1747.  See  further  as  to 
displays  and  exhibitions  by  the  city 
ana  others,  post,  §  1703.  There  is  a 
civil  Habilit^  for  injuries  to  adjoining 
property  arising  from  a  railroad  com- 
pany not  usin^  proper  caution  in  mak- 
mg  openings  m  embankment  author- 
ized by  statute.  Lawrence  v.  Great 
Northern  R.  Co.,  16  Q.  B.  643,  653; 
Add.  on  Torts  (4th  Eng.  ed.)  737, 
and  cases  cited.  The  same  principle 
asserted  by  the  Supreme  Court  of 
Missouri.  McCormick  v.  Kansas  City, 
St.  J.  A  C.  B.  R.  R.  Co.,  57  Mo.  433. 
Wagner,  J.,  lb.  p.  437,  seems  to  admit 
that  a  less  stringent  rule  applies  to 
municipal  corporations  in  repairing 
streets.  A  city  is  not  liable  for  dam- 
ages done  to  real  estate  by  the  occupa- 
tion of  the  street  upon  which  it  fronts, 
for  a  railroad,  with  its  permission,  un- 
less the  dainages  are  such  as  would 
not  have  resulted  if  the  road  had  been 
properly  constructed  and  operate. 
Emerson  v.  Lexington,  69  Mo.  157: 
Woodruff  V,  North  Bloomfield  Gravel 
Co.,  16  Fed.  Rep.  25;  Jennison  v. 
Kirk,  98  U.  S.  461:  Coolev  Const. 
Lun.  (4  ed.)  253.  See  further,  po8<, 
§§  1679,  1684-1686,  1731-1747. 

Where  a  mumcipal  corporation 
possesses  the  legal  authority  to  do  an 
act,  it  is  immaterial  to  inquire  into  its 
motives  for  doing  it,  and  erroneous  to 
make  its  liability  depend  upon  the 
motives  with  which  the  act  was  done. 
Benjamin  v.  Wheeler,  8  Gray  (Mass.), 
409;  Philadelphia  v.  Randolph,  4 
Watts  &  S.  (Pa.)  514  (stoppmg  water- 
course);  Chatfield  V.  Wilson,  28  Yt.  49; 
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§  1676  (989).  CoDMqudntial  Dimacrei;  Qradas  and  GhAiige  of 
Grades  in  Streets.  —  In  connection  with  the  principle  just  men- 
tioned that  there  b  no  implied  or  common-law  liability  for  doing 
with  proper  care  an  act  which  is  either  directed  or  authorized  by  a 
valid  statute,  may  be  noticed  the  power  of  municipal  corporations 
to  grade  and  to  change  the  established  grade  or  Jsod  of  their  streets^ 
though  the  exercise  of  the  power  may  be  injurious  to  the  adjoining 
property  owners.^  The  public  nature  of  streets;  the  uses  to  which 
they  may  lawfully  be  put;  the  authority  of  the  legislature  over 
them;  the  nature  of  the  rights  of  the  adjacent  proprietors,  of  the 
municipality,  and  of  the  public  with  respect  thereto;   and  of  the 

Wis.  223;  ante,  S  1129,  note;  post, 
§§  1683,  1732,  1733. 

Referring  to  Alexanders.  Milwaukee, 
suprGf  the  Supreme  Court  of  the 
Unit^  States  observes  that  it  has  been 
frequently  held  by  the  Supreme  Court 
of  Wisconsin  and  elsewhere,  that  over- 
flowing land  by  backing  water  upon 
it  was  a  "taking"  of  private  property 
within  the  meaning  of  the  constitu- 
tional provision  {jfost,  %  1679,  and  note), 
and  that  "it  is  difficult  to  reconcile'' 
Alexander  v,  Milwaukee  with  the  deci- 
sions above  referred  to.  Pumpelly  v. 
Green  Bay  Co.,  13  WaU.  (U.  S.)  166, 
180.  Undoubtedly  the  principle  on 
which  the  court  placed  Alexander  v. 
Milwaukee  is  a  sound  one;  the  doubt 
in  the  case  is  whether  the  plaintiff's 
land  was  not  ''taken"  in  sucn  a  sense 
as  to  give  him  a  constitutional  right 
to  compensation.  See  post,  §§  1677, 
note,  1679,  and  note.  1683;  Ashley  v. 
Port  Huron,  35  Mich.  296;  Northern 
Transp.  Co.  of  Ohio  ».  Chicago,  99  U.  S. 
635;  noted  infra.  §  1683;  2  Thomps. 
Neg.  692,  743;  Shearm.  <&  Red.  Neg.  § 
283.  What  is  a  "taking"  of  private 
property,  is  elsewhere  discussed  in  the 
present  work.  See  post,  §§  1684-1686; 
also  Index,  tit.  Eminent  Domain. 
Where  a  city  owned  the  bed  of  a  river 
and  had  the  right  to  divert  and  sell 
water  to  its  citizens,  it  was  held  not  to 
be  liable  for  damages  to  private  prop- 
erty caused  by  a  sudden  and  unlooked 
for  flood.  Moore  v,  Los  Angeles,  72 
Cal.  287. 

»  Ante,  §§  1674,  1675.  Infra,  § 
1677,  and  cases,  1683-1686.  Cum- 
mings  V,  Dixon,  39  Mich.  269;  Koeppen 
V.  Sedalia,  89  Mo.  App.  648;  Scott  v. 
Marshall,  110  Mo.  App.  178;  Smith  v. 


Boston  &  A.  R.  Co.,  99  App.  Div.  94; 
aff'd  181  N.  Y.  132.    "The  objects 


to  be  accomplished  by  grades  are 
twofold:  (1)  draft,  and  (2)  drain- 
age." Per  Champtin,  J.,  in  Lamed  v. 
Briscoe,  62  Mich.  393;  Fuller  0.  At- 
lanta, 66  Ga.  80;  2  Thomps.  Neg.  747, 
and  cases.  In  Iowa,  oy  statute, 
owners  of  improved  property  are 
entitled  to  damases  for  cnanges  of 
grade.  Hempstead  v.  Des  Moines,  52 
Iowa,  303;  Meyer  v.  Burlington,  52 
Iowa,  560;  Conklin  v.  Keokuk,  73 
Iowa,  343;  vost,  §  1677^  note.  WTiere 
a  stattOe  makes  a  city  liable  to  adjoin- 
ing property  owners  for  damages 
caused  by  a  change  of  grade,  its  repeal 
will  not  take  away  their  right  to 
damages  for  a  change  ordered  while  it 
was  in  force.  Healey  v.  New  Haven, 
49  Conn.  394;  post,  §  1677,  note. 
Text  quoted  and  ju>proved  in  Meth- 
odist Episc.  Ch.  V.  Wyandotte,  31  Kan. 
721.  See  also  Hdser  v.  New  York, 
104  N.  Y.  68;  Healey  0.  New  Haven, 
47  Conn.  305.  In  Gray  v.  Knoxville, 
85  Tenn.  99,  a  city  was  held  liable  for 
damajses  caused  D}r  gjrading  a  street, 
in  domg  which  plaintiff's  fences  were 
destroyed  and  his  land  overflowed  by 
surface  water,  on  the  ground  that  the 
act  was  a  "taking"  of  private  property 
for  public  use;  post,  §{  1683-1686. 
Lowering  the  face  of  the  street  a  few 
inches  to  improve  its  capacity,  without 
changing  the  level  of  tne  curb,  is  not 
such  a  chiuige  of  grade  as  will  entitle 
abutting  lot-owners  to  damages.  Coates 
V,  Dubuque,  68  Iowa,  550.  A  city, 
as  against  the  owner  of  the  fee  m 
the  street,  held  not  empowered  to 
authorize  its  contractor  for  grading 
streets  to  remove  and  sell  stone,  the 
removal  of  which  was  not  necessary 
for  the  grading  and  improvement  of 
the  street.  Rich  v.  Minneapolis,  37 
Minn.  423.    Ante,  §  1149. 
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the  same  principle  applies,  and.  the  like  freedom  from  implied  lia- 
bility exists,  if  the  street  be  embanked  or  raised  in  reducing  it  to 
the  grade  line,  so  as  to  cut  off  or  render  difficult  the  access  to  the 
adjacent  property.  And  this  is  so  although  the  grade  of  the  street 
has  been  before  established,  and  the  adjoining  property  owner  had 
erected  huHdinga  or  made  improvemenis  with  reference  to  8iu:h  grade.^ 


98  N.  Y.  396:  ReiUy  v.  Ft.  Dodge,  118 
Iowa,  633;  People  v.  StillingB,  76  N. 
Y.  App.  Div.  143.  On  the  other  hand 
if  the  grade  of  a  street  is  changed 
otherwise  than  as  authorized  by  law, 
the  city  will  be  held  liable  for  injuries 
caused  by  it.  Meinzer  v.  Racine,  68 
Wis.  241;  Same  v.  Same,  70  Wis.  561. 
As,  for  example,  when  the  grade  is 
changed  without  the  consent  of  the 
property  owners  or  of  some  proportion 
thereof,  when  this  is  required  bv 
statute,  or  without  compl3ring  witia 
other  precedent  or  necessary  statutory 
conditions.  Crossett  v,  JanesviUe,  28 
Wis.  420;  Dore  v.  Milwaukee,  42 
Wis.  18;  Hill  v,  St.  Louis,  59  Mo.  412; 
Karat  V,  Stillwater  A  T.  F.  R.  Co.,  22 
Minn.  118;  Lewis  Em.  Dom.  §  105. 
Infra,  §§  1681,  1682;  Lafayette  v. 
Wortman,  107  Ind.  404. 

>  Callendert;.  Marah,  1  Pick.  (Mass.) 
418,  the  early  leading  American  case  on 
this  subject,  and  where  the  question 
was  examined  by  Parker.  C.  J.,  with 
characteristic  ability.  Tne  gpround  of 
the  doctrine  is  thus  stated  by  him: 
''Those  who  purchase  house-lots  bor- 
dering upon  streets  are  supposed  to 
calcumte  the  chance  of  such  elevations 
and  reductions  as  the  increaong  popu- 
lation of  a  city  may  require,  in  order 
to  render  the  passage  to  and  from  the 
several  parts  ot  it  sue  and  convenient; 
and  as  their  purchase  is  always  volun- 
tary, the^  may  indemnify  themselves 
in  the  price  of  the  lot  which  they  buy, 
or  take  the  chance  of  future  improve- 
ments, as  they  shall  see  fit.  They  are 
presumed  to  loresee  the  changes  which 
public  necessity  or  convenience  may 
require."  1  Pick.  431.  The  doctrine 
of  Callender  v.  Marsh,  1  Pick.  fMass.) 
418,  has  been  very  generally  followed, 
as  will  be  seen  by  the  cases  below  cited. 
In  Massachusetts,  Griggs  v.  Foote,  4 
Allen,  195;  Brown  v.  LoweU,  8  Met. 
fMass.)  172;  Benjamin  v.  Wneeler,  8 
Gray,  409.  There  is  now  in  that 
State  a  remedy  by  statute  giving 
adjoining  ownera  damages  "by  reason 
of  any  raising  or  lowering,  or  other 


act  done  for  the  purpose  of  repairing 
a  highway." 

Where  after  damages  had  been 
awarded  under  an  accepted  order  for 
widening  a  street,  which  referred  to  a 
certain  plan  as  diowing  the  "several 
locations  and  the  amounts  of  land 
taken  from  each  of  the  owners,"  the 
grade  was  changed  bjf  another  order,  as 
shown  VLipon  a  certain  other  "-plan  and 
profile,**  it  was  held  that  the  change 
was  an  independent  proceeding  for 
which  a  land-owner  was  entitled  to 
additional  damages.  Lane  v.  Boston, 
125  Mass.  519.  Compare  Cambridge 
9.  Middlesex  County,  125  Mass.  519. 
Statute  construed:  Flagg  v.  Worcester, 
13  Gray,  601;  Snow  v.  Provincetown, 
109  Mass.  123;  Burr  v.  Leicester,  121 
Mass.  241;  Ryan  v.  Boston,  118  Mass. 
248;  Wilbur  v,  Taunton,  123  Mass. 
522;  Brady  v.  Fall  River,  121  Mass. 
262.  Jn  Snow  v.  Provincetown,  109 
Mass.  123,  and  Lane  v.  Boston,  125 
Mass.  519,  the  facts  were  these:  The 
streets  in  question  had  been  widened 
and  compensation  paid  for  such  widen- 
ing to  the  abutting  ownera.  After- 
wards the  municipal  authorities  raised 
the  grades  of  the  streets.  It  was  held 
that  for  such  changes  in  the  grades  the 
abutting  ownera  were  entitled  to  com- 
pensation; that  the  two  proceeding 
were  entirely  independent  of  eadi 
other;  and  that  compensation  for  the 
changes  in  grades  was  not  included  in 
that  for  the  widening  of  the  streets. 
Lewis  Em.  Dom.  §  209,  where  the  cases 
are  digested. 

An  owner  of  abutting  property  is 
presumed  to  know  what  the  established 
grade  of  the  street  was  when  he  pur- 
chased and  when  he  erected  improve- 
ments, and  to  have  built  with  reference 
to  it.  Denver  v.  Vemia,  8  Colo.  399, 
where  the  court  intimated  that  the 
city  could  be  held  liable  for  damages 
caused  by  its  neglect  to  reduce  a  street 
to  the  established  grade  for  a  long 
time  after  it  had  compeUed  the  con- 
struction of  a  sidewalk  several  feet 
below  the  original  surface  of  the  street. 
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a  city  liable  for  private  property  "damaged"  for  public  use,  where 


85;  Charlton  v.  AUegheny,  1  Grant 
(Pa.)  Cas.  208;  Carr  v.  Northern 
Liberties,  35  Pa.  St.  324;  RidKe  Street, 
In  re.  29  Pa.  St.  391;  Kensington  v. 
Wood,  10  Pa.  St.  93.  In  O'Connor  v. 
Pittsburgh,  18  Pa.  St.  187,  approved, 
Sniith  i;.  Washington,  20  How.  (U.  S.) 
135,  149,  a  church  had  been  built 
according  to  the  direction  of  the  city 
regulator,  and  in  accordance  with  a 
prior  established  grade.  Afterwards, 
the  city  authorities  reduced  the  grade 
seventeen  feet;  the  church  had  to  be 
taken  down  and  rebuilt,  at  an  expense 
of  $4,000.  The  authority  pven  to  the 
city  was  "to  improve,  repair,  and  keep 
in  order  the  streets,"  &c.  The  Su- 
preme Court  of  Pennsylvania  say: 
^'We  had  this  case  reargued  in  order 
to  discover,  if  possible,  some  way  to 
relieve  the  plaintiff  consistently  with 
law,  but  ^eve  to  say  we  can  find  none. 
The  law  is  settled,  not  only  in  Penn- 
sylvania, but  by  every  decision  in  the 
sister  States  except  one  [Ohu),  see 
infra,]"  Gibson,  C.  J.,  puts  the  deci- 
sion upon  the  ground  that  as  respects 
such  matters  the  public  corporation  is 
the  agent  of  the  State,  and  partakes 
of  the  State's  exemption  from  liability 
to  be  sued.  Respecting  the  Ohio  de- 
cisions, below  referred  to,  he  remarks, 
that  though  ''founded  on  natural 
justice,  they  are  not  founded  in  the 
law  which  prevails  elsewhere."  In 
1854,  by  statute,  the  city  of  Philadel- 
phia was  made  liable  for  dainages 
caused  by  a  change  of  an  established 
grade.  Ridge  Av..  Re,  99  Pa.  St.  469; 
Philadelphia  v,  Wright,  100  Pa.  St. 
235;  Campbell  v.  Same,  108  Pa.  St. 
300;  Act  1878.  Re  Brady  Street,  99 
Pa.  St.  591,  giving  remedy  for  change 
of  grade.  The  Constitution  of  Penn- 
sylvania of  1874  provides  that  ''mu- 
nicipal and  other  corporations  invested 
with  the  privilege  of  taking  private 
property  for  pubhc  use  shall  make  just 
compensation  for  the  property  taken^ 
injured,  or  destroyed  by  the  construc- 
tion or  enlargement  of  its  works,  high- 
ways, or  improvements,  which  com- 
pensation shall  be  paid  before  such  tak- 
mg,  injury,  or  destruction."  Construed. 
New  Brighton  Bor.  v.  United  Presby- 
terian Church,  96  Pa.  St.  331;  Pusey 
V,  Allegheny,  98  Pa.  St.  522;  New 
Brij^ton  Bor.  v,  Peiraol,  107  Pa.  St. 


280;  Hendrick's  Appeal,  103  Pa.  St. 
358;  In  re  Plan  166,  143  Pa.  414; 
O'Brien  v,  Philadelphia,  150  Pa.  589; 
Hobson  V,  Philadelphia,  150  Pa.  595; 
Rudderow  t;.  Philadelphia, '  166  Pa. 
241;  Devlin  t^.  Philadelphia,  206  Pa. 
518;  Cooper  v,  Scranton,  21  Pa. 
Super.  Ct.  17.  Compare  Montgomery 
t;.  Townsend,  80  Ala.  489,  decided 
under  similar  constitutional  provision. 
Lewis  £m.  Dom.  §  224;  Pennsylvania 
R.  Co.  t^.  Lippincott,  116  Pa.  St.  472. 
Post,  §§  1684-1686,  and  notes. 

So  in  Indiana:  Snyder  v,  Rockport, 
6  Ind.  237,  approving  Radcliff's  Ex.  v, 
Brooklyn,  supra;  re-affinned  in  La- 
fayette v,  Spencer,  14  Ind.  399,  where 
the  same  principle  of  municipal  non- 
liability was  held  applicable,  vnder 
the  General  Municipal  Corporations 
Act,  In  support  of  the  doctrine  in 
the  text,  see  Macy  t;.  Indianapolis,  17 
Ind.  267;  Lafayette  v.  Bush,  19  Ind. 
326;  Vinoennes  t;.  Richards,  23  Ind. 
381;  Lafayette  t;.  Fowler,  34  Ind.  140; 
Delphi  V.  Evans,  36  Ind.  90;  Terre 
Haute  V,  Turner,  36  Ind.  522;  Weis  v. 
Madison,  75  Ind.  241.  A  statute  of 
Indiana  provides:  "When  the  city 
authorities  have  once  established  ^e 
grade  of  any  street,  such  grade  shall 
not  be  changed  until  the  damages 
have  been  assessed  and  tendered  to  the 
party  injured,  which  dainages  shall  be 
collectea  from  the  parties  asking  for 
such  change  of  grade."  Under  this  it 
is  held  that  a  citv  has  no  ri^^t  to 
change  an  established  grade  until  the 
damages  have  been  assessed  and 
tendered;  if  it  makes  such  change  and 
carries  it  into  effect  without  such 
assessment  and  tender,  it  is  an  unlaw- 
ful act  for  which  it  mav  be  made 
directly  liable  in  an  action  for  damages. 
Lafayette  v,  Wortman,  107  Ind.  404. 
The  point  was  made  by  the  dtj  that 
as  the  plaintiff  did  not  enjom  the 
council  from  proceeding  with  the  woric 
of  changing  the  grade,  his  only  remedy 
was  in  mandamus  to  compel  the  city  to 
have  his  damages  ass^sed;  citing 
Methodist  Episc.  Ch.  Trs.  of  Hoboken 
V.  Hoboken,  33  N.  J.  L.  13,  and  Macy 
V,  Indianapolis,  17  Ind.  267  (decided 
prior  to  the  statute);  but  the  point 
was  overruled.  Infra,  §  1681;  Logans- 
port  V.  Pollard,  50  Ind.  151;  Lafayette 
V.  Wortman,  107  Ind.  404;  Wabash  v. 
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fered  with  and  water  was  thrown  by  the  embankment  upon  his 
property,  was  held  to  render  the  dty  liable  for  the  damages  thereby 


not  call  the  city  to  account  for  error 
in  judgment  in  establishing  the  |p*adey 
nor  can  he  recover  damages  for  mcon- 
veniences  or  expense  in  adjusting  the 
approach  to  his  premises  for  tlie  pur- 
poses of  ingress  or  egress.  Although 
the  city  may  be  the  owner  of  its  streets, 
it  has  no  more  potoer  over  them  than  a 
private  individual  over  his  own  land, 
and  it  cannot,  under  the  claim  of  public 
convenience,  be  permitted  to  exercise 
that  dominion  to  the  injury  of  another's 
property  in  a  mode  that  would  render 
a  private  individual  responsible  in 
damages,  without  itself  becoming  re- 
sponmble.  If  it  becomes  necessary  for 
the  interest  of  the  public,  in  grading  or 
draining  streets,  that  the  Tot  of  an 
individual  should  be  rendered  unfit  for 
occupancy,  either  whoUy  or  in  part,  the 
public  should  pay  for  it  to  the  extent  to 
whidi  the  owner  is  deprived  of  its  legiir 
imate  use.  Private  property  shall  not 
be  taken  for  public  use  without  due 
compensation,  applies  as  well  to  secure 
the  pajrment  for  property  partially 
taken  for  the  use  or  convenience  of  a 
street,  as  where  wholly  taken  and  con- 
verted into  a  street.  The  question  as 
to  the  extent  to  which  the  property  is 
taken  makes  no  difference  in  the  appli- 
cation of  the  rule:  private  rights  are 
never  to  be  sacrificed  to  public  con- 
venience or  necessity  without  full  com- 
pensation, and  for  such  an  injury  in- 
flicted, an  action  may  be  mamtained 
and  damage  recovered  as  a  compensa- 
tion." Nevins  v.  Peoria,  41  111.  502; 
followed  Aurora  v.  Gillett,  56  111.  132, 
133;  Aurora  v.  Reed,  57  lU.  29;  Dbcon 
V.  Baker,  65  111.  518;  Alton  t;.  Hope,  68 
lU.  167;  Slack  v.  East  St.  Louis.  85  lU. 
377;  Pekin  v,  Brereton.  67  111.  477; 
Stone  V.  Fairbury,  P.  A  N.  R.  R.  Co., 
68IU.  394;  Bloommgton  v.  Brokaw,  77 
lU.  194;  Teamey  v.  Smith,  86  111.  391; 
Elgin  V.  Eaton,  83  lU.  535;  Shawnee- 
town  V,  Mason,  82  111.  337;  Blooming- 
ton  V.  Pollock,  141  HI.  346;  Maish^ 
V.  Chicago,  77  111.  App.  351;  Whaples 
V,  Waukegan,  95  111.  App.  29;  Bamng- 
ton  V.  Meyer,  103  111.  App.  124;  but 
see  infra.  §§  1683-1686,  note,  1732, 
1741-1747. 

So  in  Tennessee  there  is  no  common- 
law  liability:  Humes  t;.  Knoxville,  1 
Humph.  4C^.  Afterwards^  by  statute, 
compensation  was  given  for  changing 


an  established  J^ade.  Nashville  v, 
Nicol,  3  Baxter  (Tenn.),  338.  A  grade 
may  be  establi^ed  without  an  ordi- 
nance. Gray  v.  Knoxville,  85  Tenn. 
99,  noted  suprOf  §  1676,  note. 

So  in  Maine:  Mason  v,  Kennebec  & 
P.  R.  R.  Co.,  31  Me.  215;  Hovey  v. 
Mavo,  43  Me.  322. 

So  in  Missouri,  both  as  to  grade  and 
change  of  grade:  Taylor  v.  St.  Louis, 
14  Mo.  20;  St.  Louis  v,  Gumo,  12  Mo. 
414  (foUowing  Callender  v.  Marsh,  1 
Pick.  418);  Hoffman  v.  St.  Louis,  15 
Mo.  651;  Cole  v.  St.  Louis,  132  Mo. 
633:  Fred  t^.  Kansas  City  C.  R.  Co., 
65  Mo.  App.  121.  The  attempt  in 
Thurston  t^.  St.  Joseph,  51  Mo.  510, 
to  overrule  St.  Louis  v.  Giuno,  supru, 
failed,  and  the  last-named  case  remains 
law  in  Missouri  to  the  present,  except 
as  changed  by  the  constitutional  pro- 
vision below  given,  Schattner  v, 
Kansas  City,  53  Mo.  162;  Imler  0. 
Springfield,  55  Mo.  119,  where  the  Mis- 
souri cases  are  commented  on  by  Vo- 
ries,  J.  **  Municipal  corporations  acting 
unaer  authority  conferred  by  the  legi»- 
lature  to  make  and  repair,  or  to  greSe, 
level,  and  improve  streets,  if  they 
exercise  reasonable  care  and  skill  in 
the  performance  of  the  work,  are  not 
answerable  to  the  adjoining  owner  for 
consequential  damages  to  his  premises. 
But  if  the  injury  can  be  shown  to  have 
been  the  result  of  the  negligence  or  un- 
skilf ulness  of  the  city  or  its  employees 
in  performing  the  work,  then  an  action 
win  lie,  and  the  party  injured  will  be 
entitled  to  damages.**'  Wegmann  r. 
Jefferson,  61  Mo.  65,  56,  decided  before 
the  constitutional  provision  noted 
below.  "Suchj"  says  Warner,  J.,  "is 
the  well-established  doctnne  in  Mis- 
souri.**  Thompson  v.  BooneviUe,  61 
Mo.  282.  Distinguished.  Hunt  v, 
BooneviUe,  65  Mo.  620;  Foster  v.  St. 
Louis,  4  Mo.  App.  564.  But  in  ac- 
cordance with  a  cnarter  provision,  the 
city  of  St.  Louis  was  held  liable.  Stick- 
ford  V,  St.  Louis,  7  Mo.  App.  217.  See 
also  Schumacher  v,  St.  Louis,  3  Mo. 
App.  297;  Fink  v.  St.  Louis,  71  Mo. 
452.  In  Missouri,  under  a  constHu- 
tional  provision  adopted  in  1875,  that 
private  property  cannot  be  taken  or 
damaged  without  just  compensation, 
owners  of  adjoining  property  are  en- 
titled to  damages  caused  by  a  change 
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prove  the  street,  and  hence  was  not  within  the  uses  for  which  the 
street  was  dedicated  or  acquired;  but  was  an  appropriation  of  the 


of  the  municipality  for  grading  or 
changing  grades  is  declared.  White 
».  Yazoo  City,  27  Miss.  357.  atyheld 
liable  for  cluuige  of  grade.  Vicksburg  v. 
Herman,  72  Miss.  211. 

So  in  Minnesota:  Lee  v.  Minneapolis, 
22  Minn.  13,  approving  Callenaer  v. 
Marsh,  1  Pick.  (Mass.)  418;  RadcUff's 
Ex.  V.  Brooklyn;  Smith  v.  Washington, 
20  How.  (U.  S.)  135,  above  cited;  Karst 
V.  St.  Paul,  S.  A  T.  F.  R.  Co.,  22  Minn. 
118;  Alden  v.  Minneapolis,  24  Minn. 
254;  Henderson  v.  Minneapolis,  32 
Minn.  319;  Genois  v.  St.  Paul,  35  Minn. 
330.  Where  a  city  is  made  liable  by 
statute  for  damage  to  abutting  prop- 
ertv  by  change  of  grade  of  a  street,  the 
right  of  action  aecruea  when  the  change 
is  lesally  and  finally  determined  on  and 
fixea,  though  the  street  has  not  been 
actually  lowered  to  such  grade;  and  in 
such  action  the  plaintiff  maVf  where  the 
statute  gives  an  actumy  recover  as  daw- 
ages  what  it  will  cost  to  lower  his  lot 
to  conform  to  the  new  grade,  and  to 
build  a  retaining  wall,  u  the  same  is 
necessary,  to  protect  nis  lot  when  so 
lowered,  trom  the  caving  in  of  an  ad- 
jacent lot.  McCarthy  v,  St.  Paul,  22 
Minn.  527;  Munger  v.  St.  Paul,  67 
Minn.  9;  s.  p.  Campbell  v.  Philadelphia, 
108  Pa.  St.  300.  This  view  seems 
to  the  author  doubtful;  the  change 
may  never  be  executed;  and  the  point 
has  elsewhere  been  otherwise  decided. 
Hempstead  t^.  Des  Moines,  63  Iowa.  36; 
Mulholland  v.  Des  Moines  A.  &  W.  Co., 
60  Iowa,  740;  Brown  v.  Lowell,  8  Met. 
(Mass.)  172;  Tyson  v.  Milwaukee,  50 
Wis.  78;  Jennings  v.  Leroy,  63  Cal. 
397;  Lewis  Em.  Dom.  §§  210,  667,  and 
cases.  The  rule  in  Minnesota  was 
stated  to  be  that  a  municipal  corporar 
tion  is  "liable  for  damages  caused  to 
private  property  by  grading  streets, 
when  a  private  owner  of  the  soil  over 
which  tne  streets  are  laid  would  be 
liable  if  improving  it  for  his  own  use." 
O'Brien  v.  St.  Paul,  25  Minn.  331; 
followed  in  Dyer  v.  St.  Paul,  27  Minn. 
457;  and  in  Armstrong  v.  St.  Paul,  30 
Minn.  299.  The  last  two  cases  hold 
that  an  owner  may  recover  damages 
from  a  municipality  for  the  removal 
of  the  natiu^  support  of  his  land,  and 
that  he  cannot  be  taxed  for  the  cost  of 
a  retaining  wall  to  support  his  land. 
In  O'Brien  v.  St.  Paul,  supra,  the  court 


briefly  reviewed  the  cases  above  cited. 
It  seems  to  the  author  that  the  le^ia- 
lature,  and,  by  delegation,  a  municipal 
corporation,  has  rightful  authority 
over  streets  not  limited  by  the  rights 
which  an  individual  owner  of  sofl 
has  over  his  proi)erty  as  respects  the 
rights  of  an  adjoining  owner.  See  infra, 
§§  1679,  1684r-1686. 

So  in  Vermont:  Fairbanks^.  Rocking- 
ham, 76  Vt.  221. 

So  in  West  Virginia:  Blair  tr. 
Charleston,  43  W.  Va.  62;  Yeager  ». 
Fairmont,  43  W.  Va.  259.  City  is  not 
liable  to  a  lot-owner  because  chanse  of 
grade  prevents  surface  water  Trom 
flowing  ofiF  the  lot;  nor  because  such 
change  of  grade  increases  the  quantity 
of  surface  water  on  the  lot,  if  it  is  not 
thrown  thereon  in  a  body.  Jordan  v, 
Benwood,  42  W.  Va.  312. 

So  in  Wisconsin:  Smith  v.  Eau 
Claire,  78  Wis.  457;  Jorgensen  v. 
Superior,  111  Wis.  561;  CoTclough  ». 
Milwaukee,  92  Wis.  182:  Liermann 
V.  Milwaukee,  132  Wis.  628. 

In  Michigan,  an  adjacent  property 
owner  is  entitled  to  damages  for  the 
change  in  a  street  grade  only  when 
the  prior  grade  in  conformity  to  which 
his  improvements  were  made  was  es- 
tabtished  by  proper  municipal  author- 
ities in  the  manner  prescribed.  Cum- 
mings  V.  Dbcon,  139  Mich.  269. 

In  Teocas,  abutting  owner  is  entitled 
to  damages  for  change  of  street  grade, 
though  it  had  never  before  been  es- 
tablished. Ft.  Worth  V.  Howard,  3 
Tex.  Civ.  App.  537. 

In  California,  prior  to  the  constitu- 
tional provision  noted  below,  it  was 
held  that  a  city  had  a  right  to  raise  the 
grade  of  a  street,  and  if  the  contractor 
or  a  city  performed  the  work  with 
proper  care  and  skill,  there  was  no  re- 
sponsibility for  any  consequential  dam- 
age which  might  result  to  the  contigu- 
ous property.  Negligence  or  want  of 
skill  in  the  grading  of  a  street,  by  a 
contractor  under  the  city,  will  not  be 
presumed  or  inferred  from  the  mere 
fact  of  damage;  it  must  be  proved. 
Shaw  V.  Crocker,  42  Cal.  435.  In  1879 
Califomia  by  constitutional  provision 
provided  for  compensation  for  property 
"taken,  appropnated,  or  damaged. 
Art.  i.  §  14.  Reardon  t^.  San  Francisco. 
66  Cal.  492.   Change  of  grade  act  heki 
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§  1678.    Change  of  Grade;  Berated  Viaducts;  Bridge  Approaebes. 
-  It  has  abo  been  held  that  the  erection  aoer  a  street  of  an  devaied 


auential  injuries  which  result  from 
tne  exercise  of  their  lawful  powers, 
though  these  powers  be  exercised  iudi- 
cioushry  without  malioe,  and  without 
illegality,  the  court  proceeding  upon 
the  ground  that  if  an  act  (digging 
drains,  as  in  Rhodes  v.  Cleveland^  10 
Ohio,  159,  or  cuttins  down  a  street,  as 
in  McCombs  v.  Akron  Council,  15 
Ohio,  474;  s.  c.  18  Ohio,  229).  though 
legal  and  properly  executed^  be  done 
for  the  good  of  au  to  the  injury  of  an 
individual,  the  injury  should,  in  justice 
and  good  morals^  be  shared  by  all. 
See  Goodloe  v,  Cmcinnati,  and  Smith 
V.  Same,  4  Ohio,  500,  514  (injuries  to 

Property  by  grading),  and  consult 
Crawford  v,  Ddaware  V.,  7  Ohio  St. 
459;  Scovil  v,  GeddingSi  i  Ohio,  Part 
2,  211;  Hickox  t^.  Cleveland,  8  Ohio, 
543,  which  last  two  accord  with  author- 
ities elsewhere.  In  Crawford  v.  Dela- 
ware, vwpra^  the  doctrine  is  admitted 
to  be  in  ''direct  conflict  with  the  deci- 
sions both  in  England  and  America," 
and  was  known  to  be  so  when  decided. 
This  doctrine,  says  Bronaon,  C.  J..  4 
N.  Y.  195,  205,  8uma.  is  not  law  "be- 
yond the  State  of  Ohio:*  The  later 
cases  seem  to  modify  the  broad  doc- 
trines of  the  earlier  ones,  and  make 
the  municipal  liability  depend  upon 
circumstances.  Cincinnati  v.  Penny, 
21  Ohio  St.  499,  where  the  prior  cases 
are  reviewed  by  Mcllvaine,  J.,  Youngs- 
town  V.  Moore,  30  Ohio  St.  133.  See 
Simmons  v.  Providence,  12  R.  I.  8. 
Referring  to  the  Ohio  cases,  the  Su- 
preme Court  of  Wiaconsin  declared 
them  not  to  be  law,  but  observes  that 
there  is  ''much  justice  and  equity  in 
the  principle  they  adopt."  Alexander 
V,  Milwaukee,  16  Wis.  247,  256,  noted 
sujyra,  §  1675.  Even  in  Ohio,  a  city 
which  has  constructed  with  reasonable 
and  ordinary  care  a  sewer  excavation, 
bv  which  the  lateral  support  of  the 
ptairUiffs  house  is  withdrawn  so  that 
the  foundation  walls  give  way^,  is  not 
liable  in  damages  therefor.  Cmcinnati 
V.  Penny,  21  (5hio  St.  499.  In  a  later 
decision  in  this  State,  it  is  held  that 
the  owner  of  a  lot  abutting  on  an  im- 
proved street  of  a  city  or  village,  in 
erecting  buildings  thereon,  assumes 
the  risk  of  all  damage  which  may  re- 
sult from  the  subsequent  grading  and 
improvement  of  the  street  oy  the  mu- 


nidpal  authorities,  if  made  within  the 
reasonable  exercise  of  their  power.  The 
liability  of  a  municipality  for  injury  to 
buildings  on  abutting  lots  exists  only 
where  such  buildings  were  erected 
with  reference  to  a  grade  actually 
established,  either  by  ordinance  or 
such  improvement  of  the  street  as 
fairly  indicated  that  the  grade  was 
permanently  fixed,  and  the  damage 
resulted  from  a  change  of  such  grade, 
or,  when  the  buildines,  if  erected  before 
a  grade  was  so  established^  were  injured 
by  the  subsequent  establishment  of  an 
unreasonable  grade.  Whether  a  grade 
be  unreasonable  or  not  must  be  deter- 
mined by  the  circumstances  existing  at 
the  time  the  grade  was  established,  and 
not  by  the  circumstances  existing  at 
the  time  the  abutting  lots  may  have 
been  improved.  This  principle  of  mu- 
nicipal liability  applies  where  a  lot  is 
improved  in  anticipation  of  a  reason- 
able future  grade  which  is  afterward 
established,  and  damage  results  from 
a  subsequent  change  in  Uie  grade. 
Akron  v.  Chamberlain  County,  34  Ohio 
St.  328;  Ross  v,  Cincinnati,  24  Ohio 
Cu-.  Ct.  R.  43.  But  can  the  courts 
adjudge  a  ^prade  to  be  unreasonably 
wluch  the  city  council  has  decided  to 
be  reasonable?  We  should  say  not. 
As  to  amount  of  damages  for  appro- 
priation of  an  easement  for  lateral 
support  of  street,  see  Dodson  v.  Cin- 
cinnati, 34  Ohio  St.  276;  Keating  v. 
Cincinnati,  38  Ohio  St.  141  (a  street 
on  a  hillside  so  excavated  as  to  cause 
a  landside  on  a  lot  fronting  on  another 
and  higher  street).  In  Cohen  &.  Cleve- 
land. 43  Ohio  St.  190  (erecting  a  via- 
duct), the  same  court  said:  "This 
court  has,  however,  constantly  acknowl- 
edged that  McCombs  v.  Akron  Council 
and  cases  following  it  are  a  departure 
from  the  current  of  authorities  else- 
where; and  althou^  these  cases  have 
not  found  favor  with  the  judges  de- 
livering the  opinions  in  Radclin's  Ex. 
V,  Brooklyn,  4  N.  Y.  195;  ffiU  v.  Boston, 
122  Mass.  344;  Alexander  t^.  Milwaukee, 
16  Wis.  247;  Northern  Transp.  Co. 
of  Ohio  V.  Chicago,  99  U.  S.  635,  we  are 
entirely  content  with  the  doctrine,  and 
would  not  change  it  if  we  could.  But 
the  justice  of  the  Ohio  rule,  the  firm- 
ness with  which  it  has  been  adhered 
to  for  nearly  half  a  oentury,  and  the 
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§  1679  (991).  Same  Subject;  No  Bight  to  Lateral  Support  of  Soil. 
—  Where  the  power  is  not  exceeded,  there  is  no  implied  or  common- 
law  liability  to  the  adjacent  owner  for  grading  the  whole  width  of 
the  street,  and  so  close  to  his  line  as  to  cause  hia  earth  or  fences  and 
improvements  to  fall,  and  the  corporation  is  not  bound  to  furnish 
supports  or  build  a  wall  to  protect  it.^  The  abutting  owner  has,  as 
against  a  dty,  no  right  to  the  lateral  support  of  the  soil  of  the  street, 
and  can  acquire  none  from  prescription  or  lapse  of  time.^    But 


that  if  the  city  authorizes  an  inde- 
pendent bridge  company  to  construct 
such  an  approach  to  its  bridge  and  the 
bridge  company  constructs  it,  the 
city  is  Kable  to  the  abutting  lot-owner 
for  the  damages  which  he  thereby 
sustains.  The  court  does  not  appear 
to  rest  this  conclusion  essentially  upon 
the  clause  in  the  Constitution  of  1870 
that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  with- 
out compensation,"  but  rather  upon 
the  ground  that  it  is  the  duty  of  the 
city  to  keep  its  streets  open  and  in 
repair  for  public  use  as  streets,  and 
that  what  it  does  by  another  it  does 
by  itself.  It  does  not  seem  to  us  that 
the  principle  of  agency  is  applicable. 
If  the  city  has  the  power  to  authorize 
such  an  approach,  it  is  not  liable;  if  it 
has  no  such  power,  its  action  would 
not  justify  the  nuisance,  and  on  what 
principle  is  the  city  corporation  to  be 
held  liable  for  authority  attempted  to 
be  conferred  by  an  ulbra  vires  ordi- 
nance on  the  bridge  company?  But 
under  the  provision  of  the  Constitu- 
tion of  1870  quoted  above,  if  a  city 
constructs  an  elevated  viaduct  in 
streets,  doing  special  damage  to 
abutters,  it  is  liable  to  them  therefor. 
Rigney  v.  Chicago,  102  HI.  64:  s.  p. 
Chicago  V.  Taylor,  125  U.  S.  161; 
Lehigh  Coal  Co.  v.  Chicago,  26  Fed. 
Rep.  415,  per  Dyer,  J.  Poet,  §§  1684- 
1686,  and  notes.  See  also  Ladd  v, 
Philadelphia,  171  Pa.  485;  Walsh  v. 
Scranton,  23  Pa.  Super.  Ct.  276. 
Property  alleged  to  be  injured  by  the 
closmg  of  a  street  need  not  abut  the 
closed  portion  of  the  street.  Chicago 
V,  Baker,  86  Fed.  Rep.  753. 

^  ArUe,  §  1677,  and  cases  cited; 
Quincy  ».  Jones,  76  111.  231;  Fyfe  v. 
Turtle  Creek,  22  Pa.  Super.  Ct.  292, 
297;  Taylor  ».  St.  Louis,  14  Mo.  20; 
St.  Louis  t;.  Gumo,  12  Mo.  414;  Pon- 
tiac  V,  Carter,  32  Mich.  164;  Rome  v, 
Omberg,  28  Ga.  46.  In  thus  holding, 
Lumpkirif  J.,  who  delivers  the  opinion 


of  the  court,  remarks:  "I  confess,  my 
convictions  are  not  so  clear  as  I  could 
wish  them  to  be."  The  same  doctrine 
was.  however,  substantially  adhered 
to  m  Roll  V,  Augusta,  34  Ga.  326. 
But  see  Dyer  v,  St.  Paul.  27  Minn. 
457;  Armstrong  v,  St.  Paul,  30  Minn. 
299,  referred  to  in  note  to  previous 
section.  As  to  recovery  under  the 
Iowa  statute  for  removal  of  lateral 
support  of  abutting  lot,  see  Richard- 
son V,  Webster  City,  111  Iowa.  427. 

*  Quincy  v,  Jones,  76  111.  231 :  s.  p. 
Mitchell  V.  Rome,  49  Ga.  19;  Hall  0. 
Bristol  (sewer  excavation  in  street), 
L.  R.  2  C.  P.  322;  Northern  Transp. 
Co.  of  Ohio  V.  Chicago,  99  U.  S. 
635.  In  this  last  case  the  court  says: 
"There  was  evidence  at  the  trial  that 
during  the  progress  of  the  neceasaiy 
excavation  of  La  Salle  Street  a  pwrtion 
of  the  walls  of  the  plaintiff's  buildings 
on  the  lot  cracked  and  sunk.  This  was 
caused  by  the  caving  in  of  the  excava- 
tion in  the  street,  the  timbers  used 
for  bracing  the  sides  having  given 
way.  In  reference  to  this  testimonjr 
the  court  instructed  the  jury  that  if 
they  were  satisfied  from  the  evidence 
that  the  sinking  of  the  waU,  or  rather 
the  cracking  of  the  wall,  was  due  to 
the  weight  of  the  wall  upon  the  selvage 
or  portion  of  the  earth  which  was  left, 
and  not  to  the  removal  of  the  material 
which  was  taken  out  of  the  street, 
that  is,  from  the  pit,  the  defendants 
were  not  liable.  If  they  were  satisfied 
that  if  the  wall  had  not  stood  upon 
the  plaintiff's  lot  where  it  did,  there 
would  have  been  no  change  in  the 
level  of  the  ground  there,  but  that 
the  change  in  the  level  which  caused 
the  deflection  of  the  wall  was  due  to  the 
weight  of  the  wall  resting  upon  the 
earth  after  the  excavation  was  made, 
then  the  defendant  was  not  liable  for 
that.  We  think  this  instruction  was 
entirely  right.  The  general  rule  may 
be  admitted  that  every  land-owner 
has  a  right  to  have  his  land  preserved 


Digitized  by  V:rOOQlC 


2934 


IkHlNICIPAL  CORPOltAllONS 


11680 


public  use,  is  an  obligation  to  the  community  which  rests  upon 
the  adjacent  land-owner;  and  hence,  although  the  municipality  is 
imder  no  obligation  to  afford  lateral  support  to  the  abutting  prem- 
ises, the  owner  of  the  abutting  premises  cannot,  by  dicing  or 
excavating  upon  his  land,  so  affect  the  lateral  support  of  tlie  high- 
way as  to  cause  or  threaten  its  subsidence.^ 


§  1680  (992).  Consequential  Damages  not  a  "  Taking  "  of  Property; 
Special  Bemedy.  —  Provisions  in  a  dty  charter,  or  other  statute, 
authorizing  the  opening  and  improving  of  streets  or  the  construc- 
tion of  works  of  a  public  nature  therein  if  these  be  within  the  scope 
of  the  legitimate  uses  of  streets  and  highways,  are  not  ufuxmstiiU" 
tional,  in  the  absence  of  special  provision  to  that  effect,  because  they 
omit  to  provide  compensation  for  those  who,  although  their  prop- 
erty be  not  taken,  thereby  suffer  indirect  or  consequential  damages. 
Although  the  adjoining  property  may  by  such  improvement  of  the 
street  be  consequentially  injured,  stUl  it  is  not,  in  a  constitutional 
sense,  taken  for  public  use.' 


426.  And  the  reason  is,  that  the  de- 
termination of  such  questions  has  been 
committed  by  the  legislature  to  the 
governing  body  of  the  corporation, 
and  not  to  the  judicial  tribunals. 

A8  to  wantonness,  oppression^  or 
malice  in  exercising  the  power.  Rounds 
t;.  Mumford,  2  R.  I.  154;  Reynolds  v. 
Shreveport,  supra;  Rudolphe  v.  New 
Orleans,  11  La.  An.  242;  Roberts  v. 
Chicago,  26  111.  249;  Philadelphia  v. 
Randolph,  4  Watts  &  S.  (Pa.)  514; 
supra,  %  d88,  note;  Henderson  v.  Mid- 
land R.  Co.  (Court  of  Exchequer),  24 
L.  T.  R.  N.  8.  881;  infra,  §  1683,  and 
note,  in  which  an  extract  is  given  from 
the  opinion  of  the  Supreme  Court  of 
the  iJnited  States,  delivered  by  Strong, 
J.,  in  Northern  Transp,  Co.  of  Ohio  v, 
Chicago,  99  U.  S.  635.  Supra,  §  1674, 
note. 

Construction  of  English  Ad  gwing 
compensation  for  lands  "irvjuriously 
affected"  hy  public  works.  Becket  v. 
Midland  R.  Co.  (change  of  grade  im- 
pedm^  access),  L.  R.  3  C.  P.  82;  Hall 
V.  Bristol  (sewer  excavation  injuring 
building),  L.  R.  2  C.  P.  322:  Queen  v, 
Wallesey  L.  Board  of  Health  (making 
sewer  and  levelling  street),  L.  R.  4  Q. 
B.  351;  Queen  ».  Vestry  of  St.  Luke, 
L.  R.  6  Q.  B.  572,  afF'd  L.  R.  7  q.  B. 
148;  Caledonian  Ry.  Co.  v.  Ogilvie,  2 
Macq.  229. 


*  Haveistraw  v.  Eckeraon,  192  N. 
Y.  54,  aS'g  124  N.  Y.  App.  EHv.  18. 
See  also  People  v.  Eckerson,  133  N. 
Y.  App.  Div.  220;  New  York  Steam 
Co.  V.  Foundation  Co.,  195  N.  Y.  43, 
50. 

*  Call^ider  v.  Marsh,  1  Pick. 
(Mass.)  418,  430;  Thurston  t?.  Han- 
cock, 12  Mass.  220;  Selden  v.  Jack- 
sonville, 28  Fla.  558;  Omaha  v.  Croft, 
60  Neb.  57i_  Comesky  v.  Suflfem,  83 
N.  Y.  App.  Div.  137;  Hoster  v,  Phila- 
delphia, 12  Pa.  Super.  Ct.  224.  But 
see  Eachus  v,  Los  Angeles  Consol. 
Electric  R.  Co.,  103  Cal.  614.  Note 
doubts  in  the  dissenting  opinion  of  Mr. 
Justice  Story,  in  Charles  Kiver  Bridge 
V.  Warren  Bridge,  11  Pet.  (U.  S.)  420, 
and  see  note  by  Chancellor  Kent:  2 
Kent  Com.  340,  6th  ed.  But  the  doc- 
trine in  the  text  was  asserted  by  the 
Court  of  Appeals^  upon  great  con- 
sideration, in  Kadcliff 's  Ex.  v.  Brooklyn, 
4  N.  Y.  195,  205. 

What  constitutes  a  taking.  Terre 
Haute  V.  Blake,  9  Ind.  App.  403; 
Bush  V.  McKeesport,  166  Pa.  57. 
Ante,  §  1014;  infra,  §§  1683-1686; 
Cooley  Const.  Lim.  541.  LegUimaU 
use  of  streets,  see  chapter  on  Streets, 
ante,  §§  1161  el  seq. 

Talcing  of  private  property.  For  a 
valuable  discussion  of  what  consti- 
tutes  a  "taking"  of  private  property, 
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whenever  the  common  council  should  change  the  grade  of  a  street, 
"they  should  make  eompeneaiion  to  the  owners  of  property  for  actual 
damages  thereby  caused,"  and  provide  for  such  payment  by  an  assess- 
ment  upon  aU  real  estate  benefited,  and  an  action  was  brought  against 
the  city  by  an  individual  injured  by  a  change  in  the  grade  of  a 
street,  alleging  as  a  breach  of  duty  that  the  dty  would  not  pay,  or 
provide  for  the  payment  of,  the  damages,  it  was  held  that  he  could 
not  recover,  because  the  effect  of  a  recovery  would  be  to  throw  the 
burden  upon  the  whole  city,  when  the  law  imposed  it  on  those 
locally  benefited.  The  court  regarded  the  case  as  one  where  the 
law  creating  the  liability  had  provided  a  special  mode  of  obtaining 
payment  from  a  particular  fund,  and  where  the  plaintiff's  remedy 
was  not  by  a  suit  for  damages,  but  by  mandamus  to  compd  the 
council  to  make  the  assessment  and  <*ollection;  and  the  judgment 
of  the  court  was,  we  think,  correct.^ 

§  1682  (994).  Same  Subject;  Remedy  of  Abutter  by  Injunetioii.  — 
When,  however,  the  charter  provides  that  the  established  grade  of 
a  street  "  shall  not  be  changed  until  the  damages  have  been  assessed 
and  tendered  to  the  property  owners  before  any  such  change  shall 
be  made,"  this  is  imperative,  and  the  city  may  be  enjoined  by  the 
abutter  from  entering  on  the  work  of  changing  the  surface  of  the 
street,  in  conformity  with  the  altered  grade,  until  his  damages  have 
been  first  ascertained  and  tendered.^ 

V,  Gould,  6  Mass.  40;  Boston  v.  Shaw,  ing  damage  caused  by  change  of  grade 

1  Met.   (Mass.)  130;   Cole  v.  Musca-  hdd  to  extend  to  property  ouUide  of 

tine,  14  Iowa,  296;  I>Drman  v.  Jackson-  the  city  limits,  as  well  as  to  that  within 

ville,  13  Fla.  538,  552;  supra,  §  1635.  the    dty.      Columbus    v.    Hydraulic 

Ante,  §  1677,  note;  ififra,  §{  1681, 1682.  Woolen  Mills  Co.,  33  Ind.  435. 

Construction  of  special  statutes.  Cole  »  Reock  v.  Newark,  33  N.  J.  L.  129. 
V.  Muscatine  (remedy  in  Commis-  Nor  would  a  suit  for  damages  lie  for 
sioners'  Court),  14  Iowa,  296;  Dalzell  the  omission  of  the  conunon  council 
t;.  Davenport  (mode  of  estimating  and  to  make,  or  cause  the  assessment  to  be 
proof  of  dainages).  12  Iowa,  437;  made,  the  remedy  being  by  maruiamtM. 
Crossett  v.  Janesville  (requiring  rec-  Ih.;  see  also  Heiser  9.  New  York.  104 
ommendation  of  property  owners),  28  N.  Y.  68.  In  Illinois  it  is  held  tioat  a 
Wis.  434;  Freeland  v.  Muscatine,  9  city  is  liable  if  it  fails  to  have  the  dam- 
Iowa,  461.  Since  the  decision  in  Cal-  ages  assessed.  Elgin  v.  Eaton,  83  HI. 
lender  v.  Marsh,  supra,  the  law  as  537;  Claybur;^  v,  Chicago,  25  111. 
there  held  has  as  above  stated  been  535.  So  in  Indiana.  Lafayette  v. 
changed  by  statute,  and  a  specific  Wortman,  107  Ind.  404,  noted,  §  1677, 
remedy  provided  for  such  an  injury,  supra,  note;  ante,  §§  827,  1487,  note; 
Ante,  i  1677,  note.  Femald  v.  Boston,  supra,  i  1665,  note;  §  1676,  note. 
12  Chish.  (Mass.)  574.  This  remedy  «  Hurford  v,  Omaha,  4  Neb.  336; 
excludes  a  civil  action  for  all  damages  Schrodt  v.  St.  Joseph,  109  Mo.  App. 
neoe8aar%  occasioned.  Flagg  9.  Worces-  627.  Grade  ought,  primarily,  to  be 
ter,  13  Gray  (Mass.)j  601;  76.  193;  proved  by  the  record  and  files:  if 
6  Gray,  544;  Benjamm  v.  Wheeler^  8  these  are  lost,  then  by  secondary 
Gray  (Mass.),  409,  413.    Statute  giv-  evidence;  but  it  cannot  be  established 
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or  legislative  enactment,  and  that  it  was  immaterial  whether  the 
fee  of  the  street  was  in  the  State,  or  in  the  city,  or  in  the  abutter.^ 


1  Northern  Transp.  CJo.  of  Ohio  v. 
Chicago,  99  U.  S.  636;  reprinted  2 
Thomps.  Neg.  692;  annotated,  Ih. 
743,  747.  In  giving  the  judpnent  of 
the  court  in  this  case,  Mr.  Justice  Strong 
observed:  ''It  is  undeniable  that  in 
making  the  improvement  of  which  the 
plaintiffs  complain  the  city  was  the 
agent  of  the  State,  and  performing  a 
vublic  duty  imposed  upon  it  hf^  the 
legislature;  and  that  persons  appointed 
or  authorized  by  law  to  make  or  im- 
prove a  highwav  are  not  answerable 
for  consequential  damages,  if  they  act 
within  their  jurisdiction  and  with  care 
and  skill,  is  a  doctrine  almost  univer- 
sally accepted,  alike  in  England  anl 
in  this  country.  It  was  asserted 
unqualifiedly  in  British  Plate^ass 
M.  Co.  V.  Meredith,  4  T.  R.  794; 
in  Sutton  v,  Clarke,  6  Taunton,  28, 
and  in  Boulton  v.  Crowther,  2  Bam. 
&  C.  703.  It  was  asserted  in  Green  v. 
Reading  Bor.,  9  Watts  (Pa.),  382,  384; 
O'Connor  v.  Pittsburg,  18  Pa.  St.  187; 
in  Callender  v.  Marsh,  1  Pick.  (Mass.) 
418,  as  well  as  by  the  courts  of  numer- 
ous other  States.  [Ante,  §  1677,  and 
note.]  It  was  asserted  in  Smith  v, 
Washington  Con>.,  20  How.  135,  in 
this  court;  and  it  has  been  held  by 
the  Supreme  Court  of  Illinois.  The 
decisions  in  Ohio,  so  far  as  we  know, 
are  the  solitary  exceptions.  The  doc- 
trine, however  it  may  at  times  appear 
to  be  at  variance  with  natural  justice, 
rests  upon  the  soundest  legal  reason. 
The  State  holds  its  highvxiys  in  trust 
for  the  public.  Improvements  made  by 
its  direction  or  by  its  authority  are  its 
acts,  and  the  ultimate  responsibility  of 
course  should  rest  upon  it.  But  it  is  the 
prerogative  of  the  State  to  be  exempt  from 
coercion  by  suit,  except  by  its  own  con- 
sent.  This  prerogative  would  amount 
to  nothing  if  it  does  not  protect  the  agents 
for  improving  highways  which  the  State 
is  compelled  to  emjHoy.  The  remedy, 
therefore,  for  a  consequential  injury 
resuiting  from  the  States  action  through 
its  agents,  if  there  be  any,  must  be  that, 
and  that  only,  which  the  legislature 
shall  give.  It  does  not  e^dst  at  common 
law.  The  decisions  to  which  we  have 
referred  were  made  in  view  of  Magna 
Charta,  and  the  restriction  to  be 
found  in  the  CJonstitution  of  every 
State  that  private  property  shall  not 


be  taken  for  public  use  without  just 
compensation  being  made.  But  acts 
done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  en- 
croaching upon  private  property, 
though  their  consequences  may  imp^ 
its  use,  are  universally  held  not  lobe 
*a  taking'  within  the  meaning  of  the 
constitutional  provision.  They  do  not 
entitle  the  owner  of  such  property  to 
compensation  from  the  State  or  its 
agentSj  or  give  him  any  ri^t  of  action. 
This  IS  supported  by  an  immense 
weight  of  authority.  Cooley  on  Con- 
stitutional Limitations,  page  542,  and 
notes.  The  extremest  quaufication  of 
the  doctrine  is  to  be  found,  perhaps,  in 
Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
(U.  S.)  166,  180,  and  in  Eaton  v.  Bos- 
ton, C.  &  M.  R.  Co.,  51  N.  H.  504 
[supra,  §  1679,  note].  In  those  cases 
it  was  held  that  permanent  flooding  of 
private  property  may  be  regarded  as  a 
^taking.'  In  those  cases  there  was  a 
physical  invasion  of  the  real  estate  of 
the  private  owner,  and  a  practical 
ouster  of  his  possession.  But  in  the 
ptresent  case  there  was  no  such  inva- 
sion. No  entry  was  made  upon  the 
plsontifT's  lot.  All  that  was  done  was 
to  render  for  a  time  its  use  more 
inconvenient.  The  present  Constitu- 
tion of  Illinois  [see  infra,  §  1686,  and 
note]  took  effect  [on  the  8th  day  of 
August,  1870]  after  the  work  of  con- 
structing the  tunnel  had  been  sub- 
stantially completed.  It  ordains  that 
private  property  shall  not  be  'taken 
or  damaged*  for  public  use  without  just 
compensation.  This  is  an  extension 
of  the  common  provision  for  the  pro- 
tection of  private  property.  [Ante, 
y  1677.  note.  Post,  §§  1684r-1686.] 
But  it  nas  no  application  to  this  case, 
as  was  decided  by  the  Supreme  Court 
of  the  State  in  the  case  of  Chicago  v. 
Rumsey,  87  111.  348;  a.  c.  10  Chicago 
Le^al  News,  333.  That  case  also 
decides  that  the  city  is  not  liable  for 
consequential  damages  resulting  from 
an  improvement  made  in  the  street, 
the  fee  of  which  is  in  the  city,  providea 
the  improvement  had  the  sanction  of 
the  le^lature.  [As  to  materiality  of 
fee  being  in  city,  see  ante,  chap,  on 
Streets.]  It  also  decides  that  La  Salle 
Street  is  such  a  street,  and  declares 
that  a  recovery  of  such  damages  by 
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year  of  the  State  of  Illinois.  Undoubtedly  this  word  effects  a  very 
important  change  in  the  law,  the  exact  scope  of  which  remains  yet 
to  be  definitely  ascertained  and  limited  by  the  courts.  After  much 
uncertainty  and  oscillation  in  the  State  of  Illinois,  it  has  at  length 
been  deliberately  determined  that  this  constitutional  provision  re- 
quires compensation  to  be  made  not  only  where  property  is  actuaUy 
ifWdded,  but  also  where  it  appears  that  there  has  been  a  physical 
disturbance  of  a  rigUy  either  public  or  private,  which  the  property 
owner  enjoys  in  connection  with  his  property  and  which  gives  to  it 
an  additional  value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.*  TTie  interpretation  was  sus- 
tained as  not  in  conflict  with  the  Federal  Constitution  by  the 
Supreme  Court  of  the  United  States,  in  a  case  that  came  from 
that  State.2 

What  effect  has  the  irdroduction  of  the  word  "damaged"  into  the 
organic  law  on  the  liability  of  a  municipal  corporation  for  conse- 
quential damages  caused  by  bringing  a  street  to  an  estabUshed 
grade  line,  or  by  changing  the  established  grade  of  a  street?  In 
answering  this  question,  it  must  be  borne  in  mind  that  streets  are 
essentially  public  in  their  nature,  and  as  such  are  under  the  para- 
mount control  of  the  legislature,  which,  subject  to  the  property 
rights  of  the  abutting  owners,  has,  except  as  specially  limited  by 
the  Constitution,  plenary  power  over  them  and  their  uses  for  all 
legitimate  street  pmposes.'  Power  to  graduate  and  improve  streets 
so  as  to  make  them  safe  and  convenient  for  public  use  unques- 
tionably exists  in  the  legislature,  and  is  almost  imiversally  con- 
ferred by  it  upon  the  municipal  or  local  authorities,  to  be  used 
according  to  their  judgment.  This  is  a  continuing  power  not  ex- 
hausted by  its  first  exerdse.*  When,  under  such  legislation,  an 
owner  dedicates  without  restriction  land  for  a  public  street,  he 
must  be  taken  to  consent,  for  the  reasons  stated  in  a  previous  sec- 
tion, that  the  public  authorities  may  determine  grades,  and  possi- 
bly what  future  changes  in  grades  may  be  necessary  or  desirable 
for  the  public  convenience.*  He  must  contemplate  that  hills  within 
the  limits  of  the  street  will  be  reduced  from  the  natural  surface, 
making  a  cut;  that  ravines  and  low  places  therein  will  be  filled  up 

1  Rigney  v.  Chicago  (street  viaduct       *  Chicago  v.  Taylor  (street  viaduct 

case),  102  III.  64,  wMch  is  the  leading  case),  125  U.  S.  161. 
case  in  that  State  on  this  subject,        *  AnJU,  \\  1122,  1163. 
modifying  and  explaining  the  previous       *  Ante,  (§  1145,  1151,  1152. 
decisions.     See  also    Spencer  v.   Pt.        *  Ante,  %  1676. 
Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  406. 
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ting  owner  or  the  right  to  the  support  of  his  soil  is,  in  the  case  under 
consideration,  subject,  by  the  very  terms  and  conditions  of  the 
dedication  or  acquisition  of  the  street,  to  the  right  of  the  public  to 
bring  it  down  for  street  purposes  proper  to  such  grade  line  as  the 
public  authorities  shall  first  adopt.  Although  sensible  of  the  appar- 
ent difficulty  of  defining  the  grounds  for  the  distinction,  it  seems  to 
us,  where  a  grade  line  has  been  officially  established  and  where  prop- 
erty has  been  improved  on  the  faith  of  it  (which  is,  of  course,  done 
on  the  assumption  that  the  grade  is  permanent,  although  the  power 
to  change  it  for  the  public  good  exists),  that  such  a  case  rests  upon 
so  strong  a  basis  of  natural  justice  as  to  bring  it  within  the  purpose 
of  the  constitutional  provision  in  question,  which  was  to  prevent  the 
unequal  sacrifice  for  the  public  good  which  in  such  cases  the  abut- 
ting owner  was,  by  the  established  course  of  decisions,  required  to 
make,  since  such  decisions  in  many  of  the  States  limited  his  right  to 
compensation  to  cases  where  there  was  a  trespass  upon  or  physical 
injury  to  the  corpus  of  his  property.  The  decisions  under  the 
amended  constitutional  provision  upon  the  exact  point,  as  to  its 
effect  on  street  grade  cases,  are  not  as  yet  very  decisive,  but  some  of 
those  referred  to  in  the  note  to  the  next  section  appear  to  give  to 
this  provision  a  scope  greater  than  the  one  here  suggested.  Part  of 
the  decisions  cited  rest,  however,  in  whole  or  in  part  upon  statutes; 
and  hence  a  critical  examination  of  the  legislation  and  of  the  opin- 
ions in  the  cases  is  necessary  to  ascertain  the  exact  force,  value, 
and  effect  of  any  given  judicial  judgment. 

§  1686  (995  c).  Same  Subject;  Change  of  Qrade  for  other  than  Street 
Purposes.  —  Where,  however,  the  establishment  or  change  of  the 
grade  is  made,  not  for  ordinary  and  usual  street  purposes,  but  for 
the  use  and  convenience  of  railway  or  other  private  companies,  or 
even  by  the  municipality  for  other  than  ordinary  and  proper  street 
uses,  and  damages  are  thereby  caused  to  the  abutter,  the  decisions 
hold  with  scarcely  any  dissent,  and  we  think  properly,  that  the 
constitutional  amendment  under  consideration  is  applicable,  and 
imposes  or  declares  a  liability  therefor.  Thus,  if  a  city  should,  for 
the  public  benefit,  put  the  street  to  an  unusual  use,  as,  for  example, 
a  high  viaduct  constructed  by  the  city,  especially  if  it  interferes 
with  general  public  travel,  thereby  specially  injuring  the  abutting 
owner's  access  or  his  light  or  air,  such  a  case  rightly  falls  within  the 
remedial  purpose  of  the  constitutional  amendment.  In  view  of  the 
wide-reaching  and  as  yet  somewhat  undefined  limits  of  the  operation 
of  the  constitutional  provisions  in  question,  we  have  given  the  text 
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CwU  LiabUiiy  in  respect  of  Defective  Streets, 

§  1687  (996).     Liability  for  Defeetiva  Stamts  and  Sidewalks.  —  We 
come  now  to  consider  the  civil  liability  of  munidpal  corporations 


on  Army  Street  in  San  Francisoo.  The 
city  constructed  a  sewer  in  the  street, 
and  brought  the  street  to  the  official 
grade  (it  seems  for  the  first  time).  In 
doing  so,  the  heavy  street  filling  caused 
by  its  weight  the  soft  earth  in  the  street 
to  be  ''squeezed  out,"  and  the  foun- 
dations of  the  plaintiff's  buildings  and 
the  buildings  themselves  to  be  thereby 
injured.  It  was  held  that  the  plain- 
tins  were  entitled  to  recover  compensa- 
tion by  virtue  of  the  constitutional 
provision.  Reardon  v.  San  Frandsoo 
(street  grade  case),  66  Cal.  492.  See 
also  Eachus  v.  Los  Angeles,  130  Cal. 
492.  See  Hall  v.  Bristol,  L.  R.  2  C.  P. 
322;  anU,  §§  1018,  note,  1679,  note, 
and  cases  construing  English  statutes 
there  cited;  Index,  tit.  DamageSt  Emir 
nerU  DomaiUy  Streets. 

Colorado.  —  ConstUutUmy  art.  ii. 
§  15.  ''Private  property  shall  not  be 
taken  or  damaged,  for  public  or  private 
use,  without  just  compensation.''  In 
MoUandin  v.  Union  Pac.  Ry.  Co. 
(railroad  in  street),  14  Fed.  Ref).  394 
(HdUeUy  J.),  where  a  steam  railroad 
company  had  laid  its  track  in  the  street 
in  front  of  plaintiff's  premises,  it  was 
held  that  plamtiff  was,  under  the  consti- 
tutional provision,  entitled  to  compen- 
sation. In  Denver  v.  Bayer  (railroad  in 
street),  7  Colo.  113,  it  was  said  that  the 
abutting  owner  is  entitled  to  compensa- 
tion from  the  railroad  company,  when 
the  street  is  occupied  by  a  railroad,  and 
his  property  is  injured  ttiereby ;  ana  it  is 
immaterial  that  the  fee  of  the  street  is 
in  the  city.  The  case  decided  that  the 
city  is  not  liable.  See  Denver  v.  Bone- 
steel,  30  Colo.  107. 

Gbobgia.  —  CanstituHon,  Bill  of 
Rights,  §  3,  par.  1.  "Private  property 
shall  not  be  taken  or  damaged  for 
public  purposes  without  just  compen- 
sation being  first  made."  In  Atlanta 
V.  Green  (street  grade  case),  69  Ga. 
386,  the  di^  had  raised  the  grade  of  the 
street  on  whu;h  plaintiff  was  an  abutting 
owner^  makine  the  level  of  the  street 
opposite  tJiie  plaintiff's  premises  fifteen 
feet  higher  than  it  was  originally.  It 
was  held  that  the  plaintiff  was  entitled 
to  compensation,  although  there  was 
no  direct  invasion  of  her  premises; 


and  that  the  meaxwre  of  damages  was 
the  decrease  in  the  value  of  the  prop- 
erty, taking  into  account  any  benefit 
as  well  as  any  injury  done  to  the  prop- 
erty. In  Moore  v.  Atlanta  (street  grade 
case),  70  Ga.  611,  the  grade  had  been 
fixed  by  the  city  severu  years  before, 
but  the  complamant  had  neglected  to 
have  it  recorded,  as  req^uired  by  statute 
in  order  to  give  him  a  right  to  maintain 
an  action  for  damages  if  the  grade  was 
afterwards  changed.  The  court  re- 
garded the  case,  which  arose  after  the 
adoption  of  the  constitutional  provi- 
sion, as  the  proper  subject  of  an  action 
for  damages;  but  refused  an  injunction, 
citing  Stetson  v,  Chicago  &  Efv.  R.  R. 
Co.,  75  111.  74  (noted  infra),  and  dis- 
tinguishing the  case  from  Chambers  v. 
Cincinnati  &  Ga.  R.  Co.,  69  Ga.  320, 
where  an  injunction  was  granted,  on 
the  ground  that  in  the  latter  case  the 

Eroperty  was  actually  taken,  ydiUe 
ere  the  property  suffered  only  a  con- 
sequential injury.  But  is  this  distinc- 
tion sound  under  the  language  of  the 
Constitution?  See  also  Castleb^ry  v. 
Atlanta,  74  Ga.  164;  Peel  v,  Atlanta, 
85  Ga.  138. 

Illinois. —*Con8fitii<ion,  art.  ii.  § 
13.  "Private  property  shall  not  be 
taken  or  damaged  for  public  use  with- 
out just  compensation."  The  leadmg 
case  in  Illinois  is  Rigney  v,  Chicago, 
102  ni.  64,  approved  Chicago  o.  Taylor, 
125  U.  S.  161,  referred  to,  ««pra,  §  1684. 
In  Rigney  v.  Chica^  the  court  explains 
the  previous  decisions  in  that  State. 
See  also  Chicago  v.  Murdoch,  212  HI. 
9,  aff'g  113  m.  App.  656;  Schroeder 
t;.  Joliet,  189  HI.  48;  Chicago  o.  Jack- 
son, 196  m.  496;  Winnetka  v,  Clifford, 
201  111.  475. 

Bridoe,  Gbadb,  and  othbb  Cases. 
In  Shawneetown  v.  Mason  (street  grade 
case),  82  111.  337,  (he  grade  of  a  street 
on  which  plaintiff  was  an  abutting 
owner  was  raised  by  the  d^oidant 
city  so  as  to  form  a  levee  along  the  river 
front.  An  embankment  ten  feet  hkh 
was  thus  left  in  front  of  the  plaintiff's 
premises.  It  was  held  that  the  <nty 
was  liable.  The  constitutional  pro- 
vision requiring  compensation  for  pri- 
vate property  "damaged"  for  public 


Digitized  by  V:rOOQlC 


rations,  and  to  keep  in  mind  the  distinction  between  municipal  cor- 
porcUions  proper  and  quasi  corporations,  such  as  counties  and  town- 


erty.  The  court  placed  its  decision 
upon  the  ground  that  such  an  injury 
was  not  different  in  character  from 
that  suffered  by  the  public  generally. 
So,  in  louxiy  where  power  to  vacate 
streets  is  given  under  statute,  where  a 
vacation  of  streets  affects  all  the  prop- 
erty owners  alike,  though  in  different 
degrees,  they  have  no  remedy.  Bor- 
ghast  V,  Cedar  Rapids,  126  Iowa,  313. 
As  to  an  injunction  in  Illinois  in  case 
of  damage,  see  Stetson  v.  Chicago  & 
Ev.  R.  Co.,  75  111.  74.  In  Board  of 
Trade  Tel.  Co.  v.  Bamett  (telegraph 
poles  in  street),  107  111.  507,  the  action 
was  trespass  quare  dausum  for  erecUng 
poles  in  the  street  on  which  plaintiff  was 
an  abutting  owner,  and  in  which  he 
owned  the  fee.  It  was  held  that  this  was 
a  new  use  of  the  street,  imposing  on  the 
fee  an  additional  biirden,  for  which 
compensation  should  be  made.  The 
court  cited  Indianapolis  B.  &  W.  R. 
R.  Co.  V.  Hartley,  67  HI.  439.  AnU,  § 
1220.  But  if  so,  there  would  be  a  rem- 
edy at  conunon-law  aside  from  the 
constitutional  provision  in  question; 
and  the  court,  while  it  mentioned  the 
constitutional  provision,  seemed  so  to 
hold. 

Railroads  in  Strbets.  Pekin  v, 
Brereton,  67  111.  477.  Excavations  by 
railroad  company  in  street  and  side- 
walk adjoining  plaintiff's  premises. 
City  held  liable.  Stone  v.  Fairbury,  P. 
&  N.  R.  Co.,  68  111.  394.  Smoke  and 
cinders  from  locomotives.  Railroad 
company  held  liable.  Chicago  &  Pac. 
R.  Co.  V.  Francis,  70  111.  238.  Benefit 
equalled  the  injury,  so  that  there  was  no 
decrease  in  value.  Hddj  no  damage,  and 
hence  no  liability.  Injunction  refused. 
Stetson  V.  Chicago  &  Ev.  R.  Co.,  76  HI. 
74.  In  Newman  v.  Metropolitan  Ele- 
vated Railway  Co.,  118  N.  Y.  618,  the 
court  construed  the  provisions  of  the 
Rapid  Transit  Act  and  the  General 
Railroad  Act,  which  declare  that  the 
commissioners  of  appraisal  in  deter- 
mining the  amount  of  compensation 
for  property  acquired  bv  railways 
under  said  acts  shall  not  "make  any 
allowance  or  deduction  on  account  of 
any  real  or  supposed  benefUs  which  the 
party  in  interest  may  derive  from  the 
construction  of  the  proposed  railway." 
After  stating  that  the  rule  under  the 
General  Rauroad  Act,  as  now  estab- 


lished, is  that  the  owner  shall  recdve, 
first,  the  full  value  of  the  land  taken, 
and  second,  where  a  part  only  is  taken, 
a  fair  and  adequate  compensation  for 
all  injury  to  the  residue,  sustained  or 
to  be  sustained  by  the  construction 
and  operation  of  the  railroad,  the  court 
held  that,  in  the  contemplation  of  the 
second  part  of  the  rule,  such  damages 
are  wholly  consequential,  and  that 
in  ascertaining  them  there  is  neces- 
sarily involved  an  inquiry  into  the 
effect  of  the  road  upon  the  property, 
and  a  consideration  of  aU  the  advan- 
tages and  disadvantages  resulting  and 
to  result  therefrom;  and  that  the  rule 
established  under  the  General  RaUroad 
Act  must  govern  and  control  awards 
against  the  Elevated  Railway  Com- 
panies made  under  the  Rapid  Transit 
Act.  The  court^  Brovm,  J.,  delivering 
the  opinion,  said  that  easements  of 
ingress  and  egress  and  of  light  and  air 
"cannot  be  severed  from  the  lands 
abutting  on  the  street,  and  the  effect 
of  the  construction  of  a  railroad  in  the 
street  is  not  to  transfer  them  to  the  com- 
pany, but  to  destroy  or  impair  them. 
The  right  therefore  of  the  property 
owner  to  compensation  is  not  tne  value 
of  the  easements  in  the  street  separate 
and  distinct  from  his  abutting  property, 
but  the  damage  his  property  sustains 
as  a  result  or  consequence  of  the  loss  of 
these  easements."  The  record  in  the 
case  showed  that  the  rental  vidue  of 
the  upper  floors  of  the  building  belong- 
ing to  plaintiff  had  been  diminished, 
but  that  the  rental  value  of  the  ground 
floor  had  been  greatly  enhanced  in 
value,  by  reason  of  the  proximit^r  of 
the  stairway  to  the  railroad  station. 
The  court  held  that,  in  awarding  dun- 
ages  to  the  owner,  the  effect  upHon  the 
entire  property  should  be  considered, 
and  not  merely  that  upon  any  par- 
ticular part  thereof.  See  ante,  §S  1018, 
1259,  1261,  and  cases.  Injunction 
refused;  the  proper  remedy  beins,  in 
the  case  presented,  an  action  at  law. 
Pekin  v.  Winkd,  77  111.  56.  CUy  held 
liable.  Pittsburg,  Ft.  W.  &  C.  ft,  Co. 
V.  Reich,  101  HI.  157;  Chicago  &  W. 
Ind.  R.  Co.  V,  Ayres,  106  lU.  511,  rafl- 
road  companies  held  liable.  But 
qwere  as  to  the  liability  of  the  mumidr 
polities  in  the  above  cases.  See  on  this 
point  the  later  case  of  Ohiey  v.  Wharf 
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tioned,  it  b  almost,  but  not  quite  universally  considered,  as  we  shaD 
see  below,  that  they  are  not  liable  to  a  dvil  action  for  damages  oc- 


shall  be  taken  or  damaged  for  public 
use  without  just  compensation  there- 
for/' In  Gottschalk  v.  Chicago.  B.  & 
Q.  R.  Co.  (raikoad  in  street),  14  Neb. 
550,  a  steam  railroad  was  constructed 
in  a  street  on  which  plaintiff  was  an 
abutting  owner,  and  tae  fee  of  which 
was  in  the  cit^.  The  plaintiff  was 
held  to  be  entitled  to  compensation. 
In  Harmon  v,  Omaha  (street  grade 
case),  17  Neb.  548,  the  owner  of  land 
abutting  on  a  street  had  erected  build- 
ings on  the  land  before  the  grade  was 
esSsiblished.  The  dty  afterwards  es- 
tablished a  grade,  ancf  raised  the  street 
so  that  there  was  an  embankment  in 
front  of  plaintiff's  lot.  It  was  held 
that  the  city  was  liable.  In  Schalle  v. 
Omaha  (street  grade  case),  23  Neb. 
325,  the  damage  for  which  compensa- 
tion was  allowed  was  the  lowenng  of 
the  street  by  the  citv,  thereby  making 
a  cut  in  front  of  plaintiff's  premises. 
It  seems,  though  it  is  not  clearly  stated, 
that  the  grade  was  established  then 
for  the  fiiit  time. 

Pennsylvania,  —  ConsHtuHon,  art. 
xvi.  §  8.  ''Municipal  and  other  cor- 
porations and  inoividuals  invested 
with  the  privily  of  taking  private 
property  for  puElic  use,  shall  make 
just  compensation  for  property  taken, 
mjured,  or  destroyed  by  tne  construc- 
tion or  enlargement  of  their  works, 
hifi^ways,  or  improvements,  which 
compensation  shall  be  paid  or  secured 
before  such  taking,  injury,  or  destruc- 
tion." Under  the  above  provision  the 
legislature  passed  an  act  that  "where 
the  proper  autiiorities  of  any  borough 
have,  or  may  hereafter  change  Vte 
grade  or  lines  of  any  street,  thereby 
causing  damage  to  the  owners  of  abut- 
ting property,  without  the  consent  of 
suoL  owners,  the  court  shall  appoint 
commissioners  to  assess  the  damages." 
It  was  held,  in  favor  of  a  church  cor- 
poration, which  had  erected  a  church 
edifice  prior  to  any  adoption  of  a 
grade  of  the  street  by  the  borough, 
that  a  change  from  the  natural  grade  or 
surface  is  within  the  act  the  same  as 
a  change  from  ^jcade  previously  made 
by  the  authorities.  New  Brifpiton  v. 
United  P^resbyterian  Church  (street 
grade  case),  96  Pa.  St.  331.  The  court 
avowedly  proceeded  on  the  doctrine 
of  giving  a  liberal  construction  to  this 


remedial  statute  provision,  and  it 
clearly  did  so.  s.  p.  Hendrick's  Aroeal 
(street  grade  case),  103  Pa.  St.  358; 
New  Bnighton  Bor.  v.  Peirsol,  107  Pa. 
St.  280.  Under  the  same  provision, 
and  the  legislation  of  the  State  there- 
under, the  land-owner  is  entitled  to 
compensation  for  land  taken  for  open- 
ing a  street,  and  in  addition  thereto, 
to  the  damages  which  will  result  from 
the  cutting  and  grading  of  the  street, 
if  such  grading  has  been  done.  If 
it  is  graded  afterwards,  the  damages 
thereby  occasioned  may  be  subse- 
quently appraised.  Piisey  v.  ADe- 
gheny  (street  erade  and  opemng), 
98  Pa.  St.  522.  Under  this  provision  a 
county  is  liable  for  consequential  dam- 
ages to  private  property  injured,  but 
not  actually  taken,  in  the  erection  <tf 
a  county  bridge.  Chester  County  p. 
Brower,  117  Pa.  St.  647.  It  is  self- 
executing  and  extends  to  a  county, 
although  it  is  not  in  the  strict  tedmi(»l 
sense  a  municipal  corporation.  lb, 
A  remedial  statute  givinig  damages  for 
change  of  grade  held  not  to  be  retro- 
active so  as  to  authorize  recovery  of 
damages  for  injuries  sustained  prior  to 
the  Constitution  of  1874.  Foucenson 
V,  Easton  Bor.,  116  Pa.  St.  523.  Rig^t 
of  action  for  consequential  injuries 
under  the  provision  accrues  whoi  the 
particular  part  of  the  work  causing 
the  injuiy  is  actually  undertaken. 
O'Brien  v,  Pennsylvania  Val.  R.  Co., 
119  Pa.  St.  184. 

The  meaning  and  object  of  the  otm«(du- 
tional  provision  were  fully  consdered  in 
Pennsylvania  R.  Co.  v,  Marohant,  119 
Pa.  St.  541.  The  conclusion  reached 
was  that  the  words  "injured  or  de- 
stroyed" mean  a  le^  wrong  or  injury, 
and  that  while  they  relate  to  injuries 
which  are  usually  termed  consequen- 
tial, nevertheless  they  are  confined  to 
such  injuries  to  one's  property  as  are 
actual,  positive,  ana  visible,  the 
natural  and  necessary  results  of  the 
orimnal  construction  or  enlargement, 
and  of  such  certain  character  ttiat  the 
compensation  therefor  may  be  asoei^ 
tained  and  paid,  or  secured,  in  ad- 
vance, as  provided  in  the  Constitu- 
tion; the  purpose  of  the  Constitution 
beinff  to  give  a  remedy  for  legal  wrongs, 
not  Tor  such  injuries  as  are  damnttm 
absque  injuria,  among  which  are  those 
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rule  on  this  subject  is  generally  held  in  respect  of  municipal  corpo- 
rations proper. 


§  1688  (997).  Unsafe  Streets;  Quasi  Corporations.  —  In  the  United 
States,  there  is  no  commofirlaw  obligation  resting  upon  quasi  corpo" 
rations,  such  as  counties,  townships,  and  New  England  towns,  to 
repair  highways,  streets,  or  bridges  within  their  limits,  and  they  are 
not  obliged  to  do  so  imless  by  force  of  statute.  Even  when  the 
legislature  enjoins  upon  corporations  of  this  character  the  duty  to 
make  and  repair  roads,  streets,  and  bridges,  and  confers  the  power 
to  levy  taxes  therefor,  the  general  tenor  of  the  decisions  is  to  treat 
this  as  a  public,  and  not  a  corporate,  duty,  and  to  regard  such  cor- 
porations, in  this  respect,  as  public  or  State  agencies,  and  not  liable 
to  be  sued  civilly  for  damages  caused  by  the  neglect  to  perform  this 
duty,  unless  the  action  be  expressly  given  by  statute.^ 


not  more  than  ei^teen  feet  wide. 
Afterwards  the  lunite  of  the  city  of 
Parkersburg  were  extended  so  as  to 
include  that  part  of  the  turnpike  op- 
posite the  pudntifif's  premises.  The 
turnpike  became  a  public  street^  and 
the  city  proceeded  to  grade  it  in 
nearly  or  quite  its  entire  width.  The 
court  held  that  if  such  grading,  whether 
it  left  the  street  at  the  same  height  as 
the  old  turnpike  road-bed  or  not,  in- 
jured the  plaintiff's  property,  he  was 
entitled  to  compensation. 

1  Ante,  §§  37. 1167,  note,  1^38-1646, 
and  cases  dted;  Lee  County  v.  Yar- 
brough,  85  Ala.  590,  592,  citing  text; 
Sutton  V.  Carroll  County  Police  Board, 
41  Miss.  236;  Larkin  v.  Sagnaw 
County,  11  Mich.  88;  Cooley  v.  Essex 
Co.  Freeh.,  27  N.  J.  L.  415,  approving 
Sussex  County  v,  Strader,  18  N.  J.  L. 
108;  Pray  v,  Jersey  City,  32  N.  J.  L. 
394;  RipW  v.  Essex  County,  40  N.  J. 
L.  45;  Huffman  v.  San  Joaquin 
County,  21  Cal.  426;  Hedges  v, 
Madison  County,  6  111.  567;  Detroit 
V,  Blackeby,  21  Mich.  84,  per  Camp- 
bell, C.  J.;  McCutcheon  v.  Homer,  43 
Mich.  483;  McEvoy  v.  Sault  Ste. 
Marie,  136  Mich.  172,  175;  Soper  v. 
Henry  County,  26  Iowa,  264:  Askew 
V.  Hale  County,  54  Ala.  639;  Blaylock 
r.  Muskogee,  117  Fed.  Rep.  125;  Col- 
well  V.  Waterbury,  74  Conn.  668; 
Moreton  v.  St.  Anthony,  9  Idaho,  532; 
Goddard  v.  Lincoln,  69  Neb.  594.  See 
Twist  V.  Rochester.  165  N.  Y.  619; 
Custer  V.  New  Philadelphia,  20  Ohio 
Cir.  Ct.  R.  177;   Lentz  v,  Dallas,  96 


Tex.  258.  See  also  Barbour  County 
t^.  Horn,  48  Ala.  566:  Covington 
County  t^.  Kinney,  45  Ala.  176;  ^ms 
9.  Butler  County,  49  Ala.  110:  Wyan- 
dotte 9.  Zeitz.  21  Kan.  649:  Hamilton 
County  9.  Mighels,  7  Ohio  St.  109; 
McCutcheon  9.  Homer,  43  Mich.  4S3; 
Atchison  9.  Jansen,  21  Kan.  560;  and 
see  cases  dted  in  that  State  in  which 
counties  are  held  responsible  for  safe 
condition  of  public  bridges.  Granger 
9.  Pulaski  County.  26  Ark.  37.  The 
subject  of  impUed  liability  is  learnedly 
examined  in  Hill  9.  Boston.  122  Mass. 
344,  where  the  cases  are  fully  collected 
and  reviewed  by  Gray,  C.  J.;  folly 
noted,  supra,  §  1642;  followed  llndley 
9.  Salem,  137  Mass.  171:  People  v. 
Esopus,  74  N.  Y.  310;  Carpenter  v, 
Cohoes,  81  N.  Y.  21;  People  v.  litUe 
VaUey,  75  N.  Y.  316;  Manud  r. 
Cumberland  County,  98  N.  Car.  9; 
Chick  9.  Newberry  County^  27  S.  Car. 
419,  where  a  statute  making  eountia 
liMe  for  damages  caused  by  defectiTe 
hi^ways,  causeways,  or  bridges,  was 
held  not  to  render  them  liable  for 
injuries  caused  by  a  defedwe  ferry-boat, 
though  the  ferry  connected  the  high- 
way on  oppoeito  banks  of  a  river.  In 
Hartford  County  v.  Hamilton,  60  Md. 
340,  a  county  was  held  in  damages  for 
injuries  caused  by  a  defective  puUic 
road,  under  a  statute  requiring  the 
county  authorities  to  keep  such  roads 
in  repair. 

Commissioners  of  highways  in  New 
York  are  liable  indimduauy  for  an 
injury  resulting  from  their  nei^ect  to 


Digitized  by  V:rOOQlC 


shall  presently  see,  in  respect  of  municipal  corporations  proper ^  has 
been  to  hold  them  civilly  liable  ^  for  injuries  from  defective  streets, 


held  not  to  be  liable  for  defective 
c&nal'bridge  approaches  on  State  lande- 
Carpeoter  v.  Cohoes,  81  N.  Y.  21 ;  s-  c. 
21  Alb-  L.  J.  374;.  Veedcrtf.  Little  Falls 
100  N.  Y.  ^43;  and  diatingoiah  Sewell 
V.  Cohoes,  75  N.  Y.  45;  BruBSO  v. 
BuffiUo,  90  N,  Y.  %79:  New  York  v. 
Sheffield,  4  Wall.  (U-  R)  189. 

Cajioda  »talule4  and  dednaiw.  The 
Municipal  Act  of  Upper  Canada  coa- 
taina  the  following  very  carefully 
framed  section:  "Sec.  631.  Every 
such  roadf  Btrect,  bridge,  and  highway 
shall  be  kept  in  n?pair  by  the  corpora- 
tioD,  The  default  of  the  corporation 
8o  to  keep  in  repair  shall  be  a  misdo- 
tneanor,  punishable  by  fine  in  the 
discretion  of  the  court ^  and  the  cor- 
poration shall  be  forth f^r  cimllti  respon- 
sibte  for  all  damages  sustained  by  any 
person  by  reason  of  such  default,  but 
the  action  must  be  brought  within 
three  months  after  the  dama^  have 
been  sustained;  and  thin  section  shall 
not  apply  t<o  any  road,  street^  bridge^ 
or  highway  laid  out  without  the  con- 
sent of  the  corporation  by  by-law, 
until  eatabliahed  and  aaaiimed  by  by- 
law/' Harr.  Munic.  Man.  (5th  ed.) 
p,  486.  The  following  notes  of  decis- 
ions under  the  statute  are  taken  from 
the  volume  last  ouotod. 

The  phrase  ''kept  in.  repair*'  is  not 
to  be  construed  as  if  it  meant  "con- 
struction" in  the  first  instance.  Queen 
V,  Epsom  Union  Guard,  8  L.  T.  R. 
N.  B.  383.  The  words  **  keeping  in 
repair"  should  be  construe<l  with  a 
reasonable  attention  to  cLrcmnstances, 
A  new  side  line  or  concession  line 
opened  in  a  township  thinly  scattered 
could  scarcely  be  expect<?d  to  be  foiind 
in  as  perfect  a  condition  as  an  old 
highway  in  a  well-settled  township. 
Per  RMnsoHj  C.  J,,  in  Cotbeck  v. 
Brantford  Corp^  21  Up.  Can,  Q.  B. 
276.  [Bee  also  Castor  v.  Uxbridge,  39 
Up.  Can-  Q.  B.  113;  and  additional 
cases  in  Harr,  Munio.  Man,  (5th  ed. 
hy  Mr.  Joseph)  pp.  487  el  seq.)  and  in 
Bi|2;Kar's  Municipal  Manual  (Canada, 
1900J,  834  €t  seq. 


It  is  no  defence  to  an  action  against 
a  municipal  corporation  for  negligent^ 
in  the  non-repair  of  a  road,  that  it 
appointed  a  proj>er  overseer  of  high- 
waySi  and  gave  him  means  and  author^ 
ity  to  keep  the  road  in  good  order. 
The  municipal  coriJoration  is,  as  it 
were,  it.Belf  tne  overseer  of  the  hiehway, 
and  on  this  principle  bound  to  keep  it 
in  repair.  It  has  not  only  the  duty 
thrown  expressly  upon  it  of  keeping 
highways  in  reiJair^  but  ha«  all  nece=*- 
sary  powers  given  it  for  enabling  it  to 
perform  tlmt  duty.  The  corporation 
must  at  its  peril  answer  for  the  conse- 
quences of  the  duty  not  being  per* 
formed.  The  negligence  of  it^  officers 
or  servants  is  no  answer.  Per  Robin- 
son ^  C,  J^  in  Col  beck  t^.  Brantford 
Corp.,  21  Up.  Can.  Q.  B.  276.  Inde- 
pendently of  the  statute  it  would 
appear  that  there  is  a  common-law 
duty  cast  on  municipal  corporations 
to  repair  and  keep  jn  fepair  the  roads 
which  ore  within  ibeir  jurisdiction,  and 
for  which  they  have  power  to  raise  ibe 
requisite  funds.  See  Welhnifton  f* 
Wilson,  14  Up.  Can.  C,  P,  299;  a.  c, 
16  Up.  Can.  C.  P.  124:  Harrold  ff. 
Simcoe  Ry,  Co,»  16  Up.  Can.  C.  P.  43, 
But  it  is  not  their  duty,  either  under 
the  statute  or  at  common  law,  to  lay 
a  plank  from  each  man's  house  across 
a  ditch  to  the  street  ^  and  to  keep  such 
planks  in  repair.  McCarthy  v.  Osh- 
awa,  19  Up.  Can,  Q.  B.  245.  The 
liTTiUation  (j*  to  time  (three  months) 
applies  only  to  acts  of  omission^  i,  f.^ 
non-repairr  but  not  to  acta  of  conunis- 
sion,  as  negligently  placing  gravel  on 
the  sides  of  the  road  and  taking  no 
precaution  to  prevent  persons  passing 
along  the  roan  from  running  again.st 
these  heaps,  whereby  a  person  so 
driving  might  run  against  the  hcaj^ 
and  be  injured,  Rowe  t?,  Le^ds,  13 
Up.  Can.  Q.  B.  575.  Where  the  scfr 
tion  is  applicable,  no  additional  time 
is  given  to  a  legal  representative  to 
brinp  the  action^  owing  to  the  death  of 
the  intestate,  by  reason  of  negligence 
within   the   meaning  of   the  section. 


^  Infra,   §§    170S-1716,   where   the  Wend.  (N.Y.)  474;  Chidsey  p.  Canton, 

Bubject  is  discussed,   the  cases  cited^  71   Conn.   475;    Riddle   p.    Merrimac 

and   the  result  summed  up.     Morey  River    Canal    Prop.,     7    Mass,    166; 

V.    NewfanCt    8    Barb,    (N.    Y.)    645;  Rigelow  v.  Randolph,  14  Gray  (Mass.), 

People    p.    Hudson    H.    Com'ra^     7  54 Ij  Snook  i/.  Anaconda,  26  Mont.  12S, 
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as  to  the  liability  of  counties  for  defective  bridges,  and  concludes 
that  there  is  no  satisfactory  reason  for  a  different  rule,  in  respect  to 
defective  streets  and  highways,  between  a  municipal  corporation 
proper  and  a  county,  since  both  are  created  by  the  legislature  for 
public  purposes,  and  the  ground  of  the  action  is  the  failure  to  per- 
form a  duty  imposed  by  law,  whereby  the  traveller  suffers  an  injury. 
To  a  limited  extent  the  same  view  has  been  elsewhere  taken.  It 
must  be  confessed  that  where  the  duty  to  repair  is  expressly  enjoined 
by  statute,  but  no  action  is  expressly  given,  it  is  not  easy  to  set 
forth  clear  grounds  for  the  distinction  as  to  the  liability  of  cities  and 
counties  in  respect  of  the  duty  to  keep  the  streets  and  highways 
under  their  several  jurisdictions  in  repair,  whereby  the  former  are 
held  to  an  implied  civil  liability  for  damages  caus«i  by  the  neglect 
of  this  duty,  and  the  latter  are  held  not  to  be  thus  liable.  Discard- 
ing this  distinction,  the  courts  in  a  few  States  have  decided  that 
counties  and  cities  are  equally  free  from  implied  dvil  liability  in 
such  cases.^ 

§  1690  (999).  Unsafe  Streets;  Cases  Classifled.  —  The  course  cf 
decision  on  this  subject  throughout  the  Union  is  fully  shown  in  the 
notes.*   The  cases  may  be  grouped  into  the  following  classes:  — 

First.  Where  neither  chartered  cities  nor  counties  or  other 
quasi  corporations  are  held  to  an  implied  civil  liability.  Only 
a  few  States  have  adopted  this  extreme  view  of  exempting  cities 
from  liability  in  this  respect. 

Second.  Where  the  reverse  is  held,  and  both  chart^^  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for 
their  neglect  of  the  duty  in  question.  This  doctrine  prevails 
in  a  small  number  of  States. 

Third.  Where  municipal  corporations  proper,  such  as  char- 
tered cities,  are  held  to  an  implied  civil  liability  for  damages 
caused  to  travellers  for  defective  and  unsafe  streets  under  their 
control,  but  denying  that  such  a  liability  attaches  to  counties 
or  other  quasi  corporations  as  respects  highways  and  bridges 

1  Detroit  v.  Blackeby,  21  Mich.  84;  condition  that  it  shall  be  liable  for 

Navasota  v.  Pearoe,  46  Tex.  525.    A  such    injuries.    Navasota    v,    Pearce, 

municipal  corporation,  having  by  its  46  Tex.  525.  Since  overruled,  and  city 

charter  "exclusive  control  and  power  held  liable  though  not  made  so  by 

over   its   streets,    alleys,    and   public  statute.    Galveston  v.  Posnanisky,  62 

grounds  and  hi^ways/'  is  not  tiable  Tex.   118.    Other  cases  to  the  same 

to   an   action   by  a  citizen  who  has  effect  are  cited,  infra,  §§  1708-171^ 

suffered  injury  by  a  negligent  want  of  and  notes. 

repair  in  its  street,  xmless  coupled  with        '  Ante,    §§    1638-1648.    Post,    §( 

such  powers  is  an  express  or  implied  1691,  1708  et  seq.,    1715,  1716. 
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of  New  England,  is  there  any  implied  or  commonrlaw  civil  lia- 
biKty  resulting  from  defective  streets  or  sidewalks;  the  liability  is 
wholly  statutory.^     The  same  rule  prevails  in  some  of  the  other 


more  limited  than  under  the  previous 
statute.  It  is  not  liable  for  defective 
condition  of  ''winter  roads."  It  is 
liable,  as  before,  for  defective  bridges. 
Willard  v.  Sherborne,  69  Vt.  361. 

Connecticut  Statute.  —  The  Conneo- 
Ocut  statute  in  substance  is  that  the 
several  towns  shall  make  and  keep  in 
good  and  sufficient  r&pair  all  the  need- 
ful highways  and  bndges,  &c.,  and  if 
any  person  shall  be  injured,  in  his  per- 
son or  property,  through  or  by  means 
of  a  defect  in  the  road  or  bridge,  he  may 
recover  damages  of  the  town,  &c. 

New  Hampshire  Statute,  —  In  New 
Hampshire,  by  the  statute  of  February 
27,  1786,  it  is  provided,  "that  in  case 
any  special  damage  shall  happen  to 
persons  or  their  teams  or  carnages  by 
means  of  the  insufficiency  or  want  of 
repair  of  any  hi^way  or  bridge  in 
any  town  or  parish,  the  party  ag- 
grieved shall  recover  his  <mmage  m 
an  action  against  such  town  or  parish. 
And  the  said  town  shall  have  a  remedy 
over  against  the  surveyor  of  highways 
through  whose  fault  or  neglect  tne 
same  happened."  Revised  Statutes, 
chap.  xlvu.  §  1.  See  Act  1878,  chap. 
75,  as  to  liability  for  defects  caused  by 
snow. 

Maine  Statute.  —  By  the  statute  in 
Maine  (Revised  Statute  of  1841,  chap. 
XXV.),  all  highways,  &c.,  are  to  be 
**kept  in  repair  ana  amended  from  time 
to  tune,  that  the  same  may  be  safe  and 
convenient  for  travellers,"  &c.  In  de- 
fault thereof,  the  town  in  which  such 
neglect  of  duty  occurs  is  made  liable. 
And  any  person  receiving  "any  bodily 
injuiy,"  or  suffering  "any  dainage  in 
his  property,  through  any  defect  or 
want  of  repairs,  .  .  .  may  recover,  in 
a  special  action  of  the  case,  of  the 
county,  town,  or  persons  who  are  by 
Law  hable  to  repair  the  same,  the 
amount  of  dfunages  thereby  sustained, 
if  such  county,  town,  or  person  had 
reasonable  notice  of  the  defect  or  want 
of  repair."  By  Act  of  1882,  towns  are 
exempt  from  liability  to  persons  on 
foot  for  injuries  caused  by  snow  or  ice 
on  the  sidewalk,  or  by  reason  of  its 
slippery  condition.  The  town  must 
have  twenty-four  hours'  actual  notice 
of  the  defect.  Gumey  v.  Rockport, 
93  Me.  360;  Hurley  v.  Bowdoinham, 


88  Me.  293;  Carleton  v.  Caribou,  88 
Me.  461.  The  maximiun  reooveiy  is 
limited  to  $2000. 

In  a  case  where  the  alleged  defect 
was  an  awning  jfrqjecting  ever  the  side- 
walk,  Mr.  Justice  Clifford  states  the 
following  as  essential  to  a  recovery 
under  the  statute  of  Maine :  The  high- 
way must  be  one  which  the  town  is 
bound  to  keep  in  repair.  It  must  have 
been  defective  at  the  time  of  the  acci- 
dent. The  plaintiff  must  have  been 
injured  as  alleged  in  the  declaration. 
The  town  must  have  had  reasonable 
notice  of  the  defect  prior  to  the  injury. 
The  plaintiff  must  have  been  in  the  ex- 
ercise of  ordinitry  care  at  the  time  of 
receiving  the  injury.  The  injury  must 
have  been  occasioned  solely  by  the 
defect,  and  not  by  any  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff. 
Tlie  question  whether  the  way  was 
out  of  repair  or  defective,  or  not,  is 
one  of  fact  for  the  jury.  Travellers, 
it  was  held,  may  receive  injuries  while 
travelling  upon  defective  hi^ways, 
and  such  as  are  not  occasioned  by  the 
defects  or  their  own  negligenoe,  and 
still  the  town  reciuired  to  keep  the 
same  way  in  repair  may  not  be  liable 
for  the  injuiy.  An  injury  may  be  pro- 
duced by  the  united  effect  of  a  want 
of  repair  in  a  road,  and  some  other 
cause,  and  the  injured  party  not  be 
entitled  to  recover  from  tiiose  whose 
duty  it  was  to  keep  the  way  in  repair. 
If  an  obstruction  be  left  in  a  street  by 
a  responsible  party,  still,  if  the  town, 
by  its  own  neglect,  allow  the  obstruc- 
tion to  remain  until  it  is  chargeable 
with,  notice,  the  town  is  liable  to  a 
person  injiu^d  by  reason  of  the  ex- 
istence of  such  obstruction.  Merrill  v, 
Portland,  4  Cliff.  C.  C.  R.  138. 

The  terms  "travel,"  "traveler," 
and  "travelling,"  used  in  the  statute, 
have  no  technical  legal  significance. 
Under  "appropriate"  instructions,  it 
is  for  the  jury  to  determine  whether 
a  person  recdving  an  injury  was 
"travelling  upon  the  highway"  within 
the  meaning  of  the  statute.  Hardy  v. 
Keene,  52  N.  H.  370;  Blias  v.  South 
Hadley,  145  Mass.  91. 

^  It  is  the  language  of  one  of  the 
most  accomplished  judges  that  ever 
sat  upon  the  uniformly  able  supreme 
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when  the  defect  has  existed  a  certain  length  of  time,  this  time 
must  have  elapsed  when  the  injmy  happened,  in  order  to  make  it 
actionable.^ 

§  1692  (1001).  Same  Subject;  Construction  of  tbe  New  Kngland 
Statutes.  —  The  judicial  reports  of  the  New  England  States  abound 
with  decmons  under  these  statutes  respecting  what  constitvies  an 
actionable  defect^  insufficiency,  or  ward  of  repair  in  a  street  or  kighr 
way;  what  is  required  of  towns  in  order  to  discharge  their  duty 
under  the  statute  and  escape  liabiUty;  how  much  of  the  highway 
or  street  must  be  made  safe  and  convenient;  what  degree  of  care 
is  required  of  the  plaintiff;  what  injuries  result  so  du-ectly  and 
immediately  from  the  defective  or  insuflScient  way  as  to  be  within 
the  statute;  and  questions  of  a  like  character,  the  decisions  concern- 
ing which  are  referred  to  below. 

§  1693  (1002).  Same  Subject;  How  far  the  New  England  Dedsloiis 
are  generally  applicable.  —  These  statutes,  it  will  be  perceived,  are 
general  in  their  language,  and,  in  substance,  impose  the  duty  on  towns 
(and  they  extend  to  cities  as  well)  to  make  their  ways  safe  and  con- 
venient, and  give  an  action  for  injuries  occasioned  to  the  person  or 
property  of  travellers  by  reason  of  any  defect  or  want  of  repair. 
How  far  the  duty  they  impose  is  coincident  with  the  corresponding 
duty  which  in  other  States  is  held  by  the  courts  to  rest  by  impUca- 

Red.  Neg.  (4th  ed.)  §  370,  and  cases;  oonsidered  as  enlai^g  civil  remedies 

Bliss  V.   South   Hadley    (children  on  for  neglect  of  corporate  duty,  and  it 

street  for  air  and  exercise),  145  Mass.  has  been  constantly  held  that  a  city, 

91.     770*0,  §  1694.  note.     An  action  like  a  town,  is  not  liable  to  an  action  for 

does  not,  it  seems,  lie  against  the  town  a  defect  in  a  highway,  except  so  far  as 

in  favor  of  a  person  who  receives  an  the  right  to  maintain  such  an  action 

injury  from  a  defective  highway  wkUe  has   been   clearly   idven   by   statute. 

using  such  highway  Jar  the  express  ptir-  Brady  v.  Lowell,  3  Gush.  (Mass.)  121 ; 

pose  of  horse^acingf  and  mcUching  his  Harwood    v.    Lowell,    4    Gush.    310; 

horse  for  speed  against  oUier  horses,  Hixon  v,  Lowell,  13  Gray  (Mass.),  59, 

AliteTj  if  the  fast  driving  was  merely  64;    Oliver  v,  Worcester,   102  Mass. 

incidental  to  travelling  upon  the  high-  489.    The  same  view  has  been  taken 

way  for  any  of  the  legitimate  purposes  in  other  New  England  States,  and  in 

for  which  a  highway  is  designed  to  be  New  Jersey,  Michigan^  and  CaUfomia, 

used.    McGarthy  v.  Portland,  67  Me.  Morgan  v.  Hallowdl,  57  Me.  375,  378; 

167.  Jones  v.  New  Haven,  34  Gonn.  1,  13; 

»  Brady  w.  Lowell,  3  Gush.  (Mass.)  Hewison  v.  New  Haven,  37  Gonn.  475; 

121.    See  also  Merrill  ».  Portland,  4  Pray  ».  Jersqr  Gity,  32  N.  J.  L.  394; 

GlifT.  G.  G.  R.  138,  noted  supra^  where  Detroit   v,   Blackeby,    21    Mich.   84; 

the  elements  of  the  statutory  hability  criticised     and     dissented     from     in 

are  stated  by  Cliffordy  J.  Waltham    v.    Kemper.    55    111.    347: 

''In  Massachusetts^^  8&yaGray,  G.  J.,  Winbigler  v.  Los  Angeles,  45  GaL  36.'' 

in    Hill   V,   Boston,    122    Mass.    344,  See  also  the  cases  cited  in  the  preced- 

357,  ''an  act  of  the  legislature  change  ing  note.    Infra^  §f  1717,  1718,  as  to 

ing  a  town  into  a  city  has  never  been  statutory  notice  to  city  of  defect. 
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mination  of  this  question  the  nature  of  the  coimtry,  the  character  <i 
its  highways,  and  the  care  usually  exercised  in  reference  to  such 
highways,  must  all  be  taken  into  consideration.^ 

Allen  (Mass.),  318,  320;  Hewison  v,  v.  Bayham,  26  Ont.  App.  (Can.)  514; 
New  Haven,  34  Conn.  136,  142.  Atkinson  v.  Chatham,  26  Ont.  App. 

1  Hull  V.  Richmond,  2  W.  &  M.  337.    (Can.)  521. 

Illustrations  generally  of  what  Other  specific  instances  rdaiing  to 
constitutes  non-repair  or  actionablb  actionable  defects.  Cios&-wa]k  riuaed 
DEFECTS  in  a  highway.  O'Dwyer  v.  eight  inches  above  roadway,  Vandalia 
Northern  Market  Co.,  24  D.  C.  App.  v.  Ropp,  39  Dl.  App.  344;  a  street 
81;  Carty  v.  Boeseke-Dawe  Co.,  2  crossing  of  plank,  raised  fourteen 
CaJ.  App.  684;  Pueblo  v.  Smith,  3  inches  above  the  level  of  the  sidewalk, 
Colo.  App.  386;  White  t^.  Trinidad,  Indianapolis  v.  Mitchell,  27  Ind.  App. 
10  Colo.  App.  327;  Seward  v.  Wilming-  589;  timbers  near  crossing,  Fair- 
ton,  2  Marv.  (Del.)  189;  Peoria  ».•  grieve  v.  Moberly,  39  Mo.  App.  31; 
Gerber,  168  111.  318;  Bloomington  v.  dippery  iron  gutter,  Lyon  p.  Logans- 
Mueller,  71  m.  App.  268;  Chicago  ]>ort,  9  Ind.  App.  21;  ouilding  mate- 
Sanitary  Dist.  V.  McGuirl,  86  111.  App.  rials  in  street.  Van  Vranken  v.  Clifton 
392;  Decatur  v.  Hamilton.  89  Dl.  App.  Springs,  86  Hun  (N.  Y.),  67:  pile  of 
561;  Normals.  Webb,  91  111.  App.  183;  sand  m  street,  "ners  v.  New  Yoric,  74 
Terre  Haute  t^.  Constans,  26  Indt  App.  Hun  (N.  Y.),  452;   piling  lumber  in 

L;    Mt.  Vernon  v.  Hoehn,  22  Ind.  street  is  negligence,  Senhenn  i 


421;    Mt.  Vernon  v.  Hoehn,  22  Ind.  street  is  negligence,  Senhenn  v.  Evans- 

App.  282;    Ford  v.  Des  Moines,  106  ville^  140  Ind.   675;    pipes  piled  in 

Iowa,  94;    Parinenter  v.  Marion,  113  the  street,  Henderson  v.  Burke  (Ky.), 

Iowa,  297;  Kansas  City  v.  Gilbert,  65  44  S.  W.  Kep.  422;  jdass  in  roadway, 

Kan.  469;    Kansas  City  v.  Smith,  8  £1  Paso  v.  Dolan  (Tex.  CSv.  App.), 

Kan.  App.  82;   Lawrence  v.  Davis,  8  25    S.   W.   Rep.    669;    broken   gLaas 

Kan.  App.  225:    lola  v.  Farmer,  72  lying  with  piles  of  other  refuse  in  the 

Kan.  620;  Henderson  v.  White  (Ky.),  street,    Galveston  v.    Reagan     (To:. 

49  S.  W.  Rep.  764;  Buck  v.  Biddeford,  Civ.   App.),  43  S.  W.  Rep.  48;  fire 

82  Me.  433;  Jones  v.  Deering,  94  Me.  plug,  Thunborg  v.  Pueblo,  18  Colo. 

165;    Hangerty  v.  Lewiston,  95  Me.  App.   80;    hydrant,   St.   Germain  o. 

374;  Gri&i  v.  Boston,  182  Mass.  409;  Fall  River.  177  Mass.  550;  unguaided 

Lynch    v.    Boston,    186    Mass.    148;  hydrant,  Bumes  v.  St.  Joseph,  91  Mo. 

£>owney   v.   Boston,    184    Mass.    20;  App.    489;     inequality    in    sidewalk, 

McEvoy  t;.  Sault  Ste.  Marie,  136  Mich.  Labarre  v.  New  Orleans,  106  La.  458; 

172*  Cunningham  v.  Thief  River  Falls,  decayed  condition  of  boards  of  a  widk, 

84  Minn.  21;  Adams  v.  Thief  River  Wilhams  v.  Hannibal.  94  Mo.  App. 

Falls, 84 Minn. 30;  Bieber V.St. Paul, 87  549;  show  case  on  sidewalk,  Wells  v. 

Minn.  35;   Le^ett  v,  Watertown,  55  Brooklyn,  9  N.  Y.  App.  Div.  61;  ob- 

N.  Y.  App.  Div.  321;   Archer  v.  Mt.  struction  two  inches  high  on  eidewalk, 

Vernon,  57  N.  Y.  App.  Div.  32;  Lloyd  v.  Baxter  v.  Cedar  Rapids,  103  Iowa,  599; 

Walton,  57  N.  Y.App.  Div.  288:  Brush  decayed  wooden  sidewalk,  EvasisviUe 

V.  New  York ,  59  N.  Y.  App.  Div.  12;  v.  Frazer,  24  Ind.  App.  628;  discarded 

Bates  V.  Holbrook,  67  N.  Y.  App.  Div.  fruit  rinds  and  decayed  vegetables  on 

25,  73  N.  Y.  Supp.  417;  Walden  v,  sidewalk,  city  hable,  Archer  v.  Johnson 

Jamestown,  79  N.  Y.  App.  Div.  433;  City  (Tenn.),  64  S.W.  Rep.  474;  piles  of 

Schall  V.  New  York,  88  N.  V.  App.  Div.  earth  placed  in  the  streets  in  the  oourae 

64;   Whittal  t;.  New  York,  64  N.  Y.  of  majdng  the  usual  improvements  of 

Supp.  250;   Corson  v.  New  York,  78  the    city   are  not    unlawful   defects, 

N.  Y.  App.  Div.  481;  Foy  v.  Wmston,  Swart  v.  District  of  Columbia,  17  D. 

135  N.  Car.  439;  Emery  v.  Philadel-  C.  App.  407;  lamp  posts^  <&c.  no  ob- 

phia,    208   Pa.    492;    McConway   t^.  structions,  Bureau  Junction  v.  Long, 

Philadelphia,  209  Pa.  236;   Taylor  v.  56  Dl.  App.  458;  trolley  pole  no  defect, 

Ballard,  24  Wash.   191;    Kleiner  v.  Kennedy  v,  Lansing,  99  Mich.  518; 

Madison,  104  Wis.  339;   De  Pere  t^.  pubhc  pump  no  nuisance.  Lostutter  v. 

Hibbard,  104  Wis.  666;   Buiroughs  v.  Aurora,  126  Ind.  436;  fire  plug  four 

Milwaukee,  110  Wis.  478;  Koepke  t^.  inches  from   curb  is  no  obstruction, 

Milwaukee,   112  Wis.  475;    Radichel  Homer  v.  Philadelphia,   194  Pa.   St. 

V,  Kendall,  121  Wis.  560;    Huffman  542;  gutter  eight  inches  wide  and  ox 
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1.  Want  of  railings. 

2.  Obstructions  to  the  travelled  path  by  rocks,  stones,  wood, 
timber,  posts,  snow,  ice,  &c. 

3.  Holes  or  excavations  in  the  traveUed  path,  or  so  immediately 
contiguous  as  to  make  the  highway  itself  unsafe. 

4.  Defective  bridges  and  causeways,  insufficient  to  support 
travellers. 

5.  Awnings,  and  falling  substances,  the  doctrine  in  respect  of 
which  is  limited  and  peculiar,  if  not  exceptional. 

In  a  work  general  in  its  character,  like  the  present,  it  is  imprac- 
ticable to  notice  at  length  the  cases  arising  under  these  local  stat- 
utes.* It  must  suffice  briefly  to  refer  to  some  of  the  more  important 
of  them.  For  convenience  analogous  decisions  in  other  States,  rest- 
ing upon  different  statutes  or  upon  general  principles,  are  cited  in 
the  same  connection.  By  recurring  to  the  New  England  statutes 
heretofore  given,*  the  precise  force  and  value  of  the  decisions  upon 
them  will  be  better  seen,  and,  in  the  light  of  these  decisions,  the  state 
of  the  law  in  this  country  upon  the  general  question  of  the  implied 
liability  of  municipdl  corporations  in  respect  of  defective  and  unsafe 
streets  and  ways,  be  better  understood.' 


necessarily  obstruct  or  hinder  one  in 
the  use  of  the  road  for  the  purpose  of 
travelling  thereon,  or  which,  from  its 
nature  and  position,  would  be  likely 
to  produce  that  result,  would  generallv 
constitute  a  defect  in  the  highway. 
Hewison  v.  New  Haven.  34  Conn.  136, 
140  J  Richmond  v,  Pemoerton,  108  Va. 
220,  226;  Harrison  Munic.  Man.  (5th 
ed.)  486;  Biggar^s  Munic.  Man.  (Can- 
ada, 1900)  824  et  seq. 

Obstructions  to  the  travelled  path. 
Smith  t;.  Davis,  22  D.  C.  App.  298; 
Streeter  v.  Marshalltown,  123  Iowa, 
449;  Glaj^ow  v.  Gillenwaters,  113 
Ky.  140.  Towns  must  remove  action- 
able obstructions  to  the  travelled  path 
or  route  by  whomsoever  placed  there, 
but  "are  not  liable  for  obstructions 
in  portions  of  the  highway,  not  part 
of  the  travelled  path,  and  not  so  con- 
nected with  it  that  they  will  affect  the 
security  or  convenience  for  travel  of 
those  using  the  travelled  path."  Smith 
i;.  Wendell,  7  Cush.  (Mass.)  498,  500, 
per  Dewey,  J.;  Shepardson  v.  Colerain, 
13  Met.  (Mass.)  55;  Kellogg  v,  North- 
ampton, 4  Gray  (Mass.),  65;  s.  c.  8 
Gray  (Mass.),  504;  Howard  v.  North 
Bridgewater,  16  Pick.  (Mass.)  189; 
Cogswell  V.  Lexington,  4  Cush.  (Mass.) 


307;  Hayden  v.  Attleborough,  7  Gray 
(Mass.),  338;  Wheeler  v,  Westport, 
30  Wis.  392;  2  Thompe.  Neg.  chap, 
xvi.  p.  766;  Hannibal  v,  Campbell,  86 
Fed.  Rep.  297;  Prather  v.  Spokane, 
29  Wash.  549;  Arthur  v.  CharlesUNi, 
51  W.  Va.  132. 

^  In  the  last  edition  of  Shearman 
&  Redfield  on  Negl^^ce,  the  reader 
will  find  a  useful  chapter  on  the  subject 
of  liabiUtv  for  defective  hi^ways;  and 
also  in  Thompson  on  Neghgence,  chap, 
xvi. 

>  Supra,  §  1691,  note. 

*  DBaSIONB  IN  THE  NeW  ENGLAND 

States  RESPEcriNa  Defective 
Streets  and  Sidewalks.  "Scffe  and 
convenierU";  duty  thus  imposiL  de- 
fined, Raymond  v.  Lowell,  6  Cuah. 
(Mass.)  524,  534.  Reviewed,  Hubbard 
t^.  Concord,  35  N.  H.  52;  Gregory  v. 
Adams,  14  Gray  (Mass.).  242,  per  Mer-- 
rich,  J.;  Hixon  v,  Lowell,  13  Grayj  59, 
per  Hoar,  J.;  Torphy  v.  Fall  River, 
188  Mass.  310;  Church  v.  Cherry- 
field,  33  Me.  460;  Johnson  v.  Hav»- 
hill,  35  N.  H.  74,  where  the  rule  adop- 
ted by  the  Supreme  Court  as  the  propa 
construction  of  the  statute  is  stated; 
Hubbard  v.  Concord,  35  N.  H.  52.  In 
Hardy  v.  Keene,  52  N.  H.  370,  Foster, 
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The  duty  is  not  an  absolute  one.  Thus  towns  are  not  necessarily 
bound  to  fence  or  to  erect  barriers  to  prevent  travellers  from  get- 
ting outside  of  the  road  or  way.^  A  municipal  corporation  may 
determine  for  itself  to  what  extent  it  will  guard  against  mere  possi- 
ble accidents^  and,  if  it  be  not  guilty  of  n^ligence,  the  judicial 
tribunals  are  not  to  say  it  shall  suffer  in  damages  for  not  giving  to 
the  pubUc  more  complete  protection,  since  that  would  practically 
take  the  administration  of  a  municipal  affair  out  of  the  hands  to 
which  it  has  been  intrusted  by  law.^    But,  nevertheless,  where  a 

railing),  2  Black,  590;  Ohicago  p. 
Galla^er,  44  111.  295;  Joliet  v.  Verley, 
35  111.  58:  Gilchrist  v.  Garden,  26  Up. 
Can.  C.  P.  1;  Cajstor  v,  Uxbridge,  39 
Up.  Can.  Q.  B.  113;  Wilson  0.  Halifax, 
L.  R.  3  Ex.  114;  Comwell  v.  Metro- 
politan Com'ra  of  Sewers,  10  Ex. 
771;  Grafter  v.  Metropolitan  Ry.  Co., 
L.  R.  1  C.  P.  300;  Adams  v.  Natick, 
13  Allen  (Mass.),  429;  Warren  v, 
Holyoke,  112  Mass.  362;  Shearm.  & 
Red.  Neg.  (4th  ed.)  §  356,  and  cases; 
Veeder  v.  Little  Falls,  100  N.  Y.  343 
(an  incorporated  village  held  not 
liable  for  oamages  caused  by  the  want 
of  a  railing  upon  land  belonging  to 
the  State,  though  it  had  unlawfully 
appropriated  the  land  for  a  street). 
In  Connecticut  a  city  is  not  under  obli- 
gation to  maintain  railings  in  front  of 
basement  offices  and  shops.  Beards- 
ley  9.  Hartford,  50  0>nn.  529.  In 
Iowa  cellar  doors  in  sidewalks  are  not 
unlawful.  If.  when  open^  they  can  be 
seen  readily  oy  a  pedestrian  using  due 
care,  or  if,  in  the  ni^t^time,  they  are 
lighted  so  as  to  be  disclosed  to  such  a 
person,  the  omission  to  place  baniera 
about  them  is  not,  of  itself,  evidence 
of  such  negligence  as  will  create  lia- 
bility, as  a  matter  of  law.  Day  v.  Mt. 
Pleasant,  70  Iowa,  193. 

*  Lansing  v.  Toolan,  37  Mich.  152, 
criticised  2  Thomps.  Neg.  736,  note; 
Keyes  v.  Marcellus,  50  Mich.  439. 
Where  a  horse,  becoming  frightened, 
left  the  roadway  and  dragged  a  carriage 
up  a  grade  of  about  twelve  feet  and 
over  a  curbstone  eight  inches  high, 
crossed  the  sidewalk  and  fell  down  an 
embankment,  there  being  no  raU  or  other 
harrier  on  the  outside  of  the  walk,  the 
city  was  held  not  to  be  liable.  Peek- 
ham,  J.,  said:  "That  which  never  hap- 
pened oefore,  and  which,  in  its  char- 
acter, is  such  as  not  to  naturally  occur 
to  prudent  men  to  guard  against  its 
happening    at    all,   cannot,   when  in 


264;  Tolland  v.  Willington,  26  Conn. 
587;  Ward  v.  North  Haven,  43  Conn. 
148;  Houfe  v.  Fulton,  29  Wis.  296; 
Toms  V,  Whitby,  35  Up.  Can.  Q.  B. 
195;  s.  c.  37  Up.  Can.  Q.  B.  100.  Duty 
to  dose  or  bar,  by  visible  signs,  if  un- 
safe. Blaisdellv.Portland,  39Me.  113; 
Loker  v,  Damon,  17  Pick.  (Mass.)  284; 
Drunr  v,  Worcester,  21  Pick.  (Mass.) 
44;  Koester  v,  Ottumwa,  34  Iowa,  41; 
Kelly  V.  Columbus,  41  Ohio  St.  263. 
When  road  or  street  regarded  as  opened. 
State  V,  ComviUe,  43  Me.  427;  Bow- 
man V,  Boston,  5  Cush.  (Mass.)  1; 
Kellogg  v.  Northampton,  8  (Iray 
(MassO,  504;  Bunch  v.  Edenton,  90 
N.  Car.  431;  Delphi  v.  Loweiy,  74  Ind. 
520;  Indianapolis  v.  Doherty,  71  Ind. 
5;  Wyandotte  v.  Gibson,  25  Kan.  236; 
Smchur  v.  Baltimore,  59  Md.  592; 
Fitzserald  v.  Berlin,  51  Wis.  81;  Lewis 
V.  Atlanta,  77  Ga.  756  (lights  not  placed 
upon  obstruction  as  required  by  ordi- 
nance). A  city  held  not  liable  for  in- 
juries caused  by  want  of  railings  upon 
a  bridge  withm  its  limits  owned  by 
the  State.  Carpenter  t;.  Cohoes,  81 
N.  Y.  21.  "A- person  who  by  night  or 
day  passes  alon^  a  public  street  op^ 
to  travel  has  a  ns^t  to  presume  that  it 
is  in  a  safe  condition;  and  if.  in  the 
exercise  of  reasonable  care,  ne  falls 
into  an  excavation  in  the  street  which 
was  not  adequately  protected,  and 
sustains  injuries,  he  may,  in  a  proper 
case,  recover  therefor."  Maxwell,  J., 
in  LincolD  v.  Walker,  18  Neb.  250,  on 
rehearing  of  s.  c.  /&.  244;  Thompson 
on  Neg.  (Vol.  ii.,  chap,  xvi.,  pp.  770- 
777)  collects  many  cases  relating  to  the 
duty  to  erect  guards  and  railings,  and 
to  li^t  dangerous  places. 

^  Sparhawk  v.  Salem,  1  Allen  (Mass.), 
30;  Murphy  v.  Gloucester,  105  Mass. 
470,  and  cases  cited,  by  Morton,  J.; 
Puffer  V.  Orange,  122  Mass.  389; 
Barnes  v.  Chicopee,  138  Mass.  67: 
Nebraska  City  v.  Campbell  (want  01 
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sidewalks  so  constructed  as  to  secure  absolute  immunity  from  danger 
in  using  them;  nor  is  it  bound  to  employ  the  utmost  care  and 
exertion  to  that  end.  Its  duty,  generally  stated,  is  only  to  use  due 
and  proper  care  to  see  that  its  sidewalks  are  reasonably  safe  for 
persons  exercising  ordinary  care  and  prudence.  The  Tnere  slipperir 
ness  cf  a  sidewalk,  occasioned  by  ice  or  snow,  not  being  accumulated 
so  as  to  constitute  an  obstruction,  is  not  ordinarily  such  a  defect  as 
will  make  the  city  liable  for  damages  occasioned  thereby.^  Where 
there  is  snow  upon  a  sidewalk,  and  it  is  rendered  slippery,  there 
is  danger  of  injury  from  slipping  and  falling,  even  on  the  best  con- 
structed walks.  At  such  times,  there  is  imposed  upon  foot-travellers 
the  necessity  of  exercising  increased  care;  *  and  where  the  city  uses 
reasonable  diUgence  it  will  not  be  Uable.'    But  in  case  no  attempt 


along  a  ffldewalk  with  which  he  is 
f ammar  in  the  daytime,  who  walks 
upon  a  part  which  is  obstructed  by 
an  accumulation  of  ice,  and  susUdns 
an  injuiy  which  he'  might  have  avoided 
by  passing  on  either  side  of  the  ob- 
struction, cannot  recover  for  the 
injury.  Quincy  v.  Barker,  81  lU.  300; 
Aurora  ».  Pulfer,  56  111.  270;  Schaefler 
V.  Sandusky,  33  Ohio  St.  246. 

1  Stanton  v.  Springfield,  12  Allen 
(Mass.),  566;  Nason  v,  Boston,  14 
Allen  (Mass.),  508;  Cook  v.  Milwaukee, 
24  Wis.  270;  Ward  v.  Jefferson,  24 
Wis.  342 :  Cook  v.  Milwaukee,  27  Wis. 
191;  Chicago  v,  McGiven,  78  111.  347; 
Clark  V.  District  of  Columbia,  3 
Mackey,  79;  Broburg  v.  Des  Moines, 
63  Iowa,  623;  Keith  v.  Brockton,  136 
Mass.  119;  Taylor  v,  Yonkers,  105 
N.  Y.  202;  Chase  ».  Cleveland,  44 
Ohio  St.  505;  Mauch  Chunk  v. 
Kline,  100  Pa.  St.  119;  Kinney  ». 
Troy,  108  N.  Y.  567:  Kaveny  v.  ifey, 
76.  571;  Seeley  v.  litchfield,  49  Conn. 
134;  Grossenbach  v.  Milwaukee,  65 
Wis.  31;  HiU  v.  Fond  du  Lac,  56  Wis. 
242;  Stilling  v.  Thorp,  54  Wis.  528; 
Schroth  V.  Prescott,  63  Wis.  652; 
Chicago  p.  Richardson,  75  111.  App.  198; 
Metzger  v.  Chicago,  103  111.  App.  605; 
Columbus  V.  Neise,  63  Kan.  885; 
Newton  v.  Worcester,  169  Mass.  516; 
Wesley  v.  Detroit,  117  Mich.  658; 
Lichtenstein  v.  New  York,  159  N.  Y. 
500:  Rogers  v.  Rome,  96  N.  Y.  App. 
Div.  427;  Russell  v.  Toledo,  19  Ohio 
Cir.  Ct.  R.  418;  Wyman  v.  Philadel- 
phia, 175  Pa.  117;  fioyle  v,  Mahanoy 
City,  19  Pa.  County  Ct.  R.  195; 
Lynchburg  v.  Wallace,  95  Va.  640; 
Calder  t;.  WaUa  WaUa,  6  Wash.  377; 


Beaton  v,  Milwaukee,  96  Wis.  416;  De 
Pere  v,  Hibbard,  104  Wis.  666;  Mueller 
V.  Milwaukee,  110  Wis.  623.  Other 
cases  are  cited,  Shearm.  &  Red.  Neg. 
(4th  ed.)  363,  and  by  Judge  Thomp- 
son.   2  Neg.  784  et  seq. 

•  Chicago  V.  McGiven,  78  HI.  347; 
Womach  v.  St.  Joseph,  168  Mo.  236; 
Kleng  V.  Buffalo,  156  N.  Y.  700;  Boyle 
V,  Mahanoy  City,  19  Pa.  County  Ct. 
R. 195. 

»  Battersby  v.  New  York,  7  Daly 
(N.  Y.),  16.  AUawing  snow  to  lie  on 
a  macadamized  road  does  not^  as  a 
general  rule,  come  under  the  idea  cl 
allowing  a  road  to  be  out  of  repur. 
Stewart  v.  Woodstock  &  H.  PI.  R. 
Co.,  15  Up.  Can.  Q.  B.  427;  Chicago 
V.  McDonald,  111  Dl.  App.  436; 
Spillane  v.  Fitchburg,  177  Mass.  87; 
Shipley  v.  Proctor,  177  Mass.  498; 
Corey  v.  Ann  Arbor,  124  Mich.  134; 
Harrmgton  v.  Buffalo,  121  N.  Y.  147; 
McPherson  v.  Buffalo,  13  N.  Y.  App. 
Div.  502;  O'Shaughnessey  v.  Middle- 
port,  93  N.  Y.  App.  Div.  93;  Kopper 
i;.  Yonkers,  110  N.  Y.  App.  Div.  747; 
Winne  v.  Albany,  61  Hun  (N.  Y.),  620; 
Dapper  v.  Milwaukee,  107  Wis.  88; 
D'Estimonville  v.  Montr^,  18  Hap. 
Jud.  Que.,  C.  S.,  470. 

A  city  cannot  be  held  liable  for 
injuries  occurring  by  reason  of  extraar" 
dinary  falls  of  snow,  b^ore  it  has 
had  reasonable  time  to  clear  the 
streets  and  put  them  in  a  proper  con- 
dition for  travel.  Clark  v.  District 
of  Columbia,  3  Mackey,  79;  Hayes  «. 
Cambridge,  136  Mass.  402;  McDonald 
V,  Toledo.  63  Fed.  Rep.  60;  McAllis- 
ter V.  Bridgeport,  72  Conn.  733:  Ayres 
V.  Hammondsport,   130  N.   Y.  665; 
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The  author  ventures  to  remark  that  some  of  the  reported  judg- 
ments have  imposed  an  unreasonable^  if  not  impracticable,  degree 
of  care  and  diligence  upon  the  municipal  authorities  in  respect  of 
slippery  sidewalks  caused  by  snow  and  ice,  and  the  more  recent 
legislation  has  limited  and  the  later  decisions  obviously  and  justly 
tend  to  restrict  the  Uability.  Each  case  must  depend  upon  its  exact 
facts,  and  the  foregoing  general  principles  must  be  understood  and 
applied  in  the  Ught  of  these  admonitory  suggestions,  and  of  the 
circumstances  of  the  particular  case,  keeping  in  view  also  the 
statutory  provisions  of  the  State,  if  there  are  any,  relating  to  the 
subject.^ 

The  owner  or  occupant  of  the  building  is  not  liable  in  such  cases 
to  the  person  injured  on  the  sidewalk  in  front  thereof  from  natural 
accumulations  of  snow  or  ice.* 


(when  ice  a  defect),  100  Mass.  49.  57, 
and  cases  cited  by  Gray,  J.,  Gilbert 
V.  Roxbury.  lb.  185;  Landolt  v,  Nor- 
wich. 37  Conn.  615;  Blake  v,  Lowell, 
143  Mass.  296:  Smyth  v.  Bangor,  72 
Me.  249.  Liability  extends  to  travelling 
acro88  as  well  aspassing  aUmg  the  side- 
walk. Street  v.  ELolyoke,  105  Mass.  82; 
Providence  v,  Clapp,  17  How.  (U.  S.) 
161,  oonstrumg  statute  of  Rhode 
Island,  which  is  substantially  the  same 
as  that  of  Massachusetta,  Green  v, 
Danby,  12  Vt.  338;  Barton  v,  Mont- 
pelier,  30  Vt.  650;  Tripp  v,  Lyman 
(defect  occasioned  by  freezing  and 
thawing),  37  Me.  250;  Durkin  t;. 
Troy,  61  Barb.  (N.  Y.)  437;  Mosey 
V.  ISroy,  lb.  580,  aff'd  as  Todd  v. 
Troy,  61  N.  Y.  506;  Savage  ».  Bangor. 
40  Me.  176;  Hubbard  v.  Concord 
(descending  icy  sidewalk),  35  N.  H. 
52;  lb.  74;  Hall  v.  Manchester,  40 
N.  H.  410. 

As  to  liability  elsewhere  than  in  New 
England.  McLaushlin  v.  Corry,  77 
Pa.  St.  109;  Cook  v.  Milwaukee,  24 
Wis.  270;  s.  c.  27  Wis.  191;  Evans 
V.  Utica,  69  N.  Y.  166;  Chicago  v. 
Bixby,  84  111.  82;  Quincy  v.  Barker, 
81  III.  300;  Ward  v.  Jeflferson.  24  Wis. 
342,  construing  statute  of  Wisconsin; 
Baltimore  v.  Marriott,  9  Md.  160; 
Atchison  v.  King.  9  Kan.  550;  Collins 
V.  Council  Bluffs,  32  Iowa.  324;  7 
Alb.  L.  J.  33,  and  note;  Snearm.  & 
Red.  Neg.  (4th  ed.)  §§  363,  364;  2 
Thomps.  Neg.  784. 

In  Illinois  it  is  held  that  a  city, 
unless  expressly  authorized  by  the 
legislature,  cannot,  by  ordinance,  com- 
pd  a  citizen  to  remove  snow  from  the 


sidewalk  in  front  of  his  premises,  any 
more  than  to  remove  obstructions  from 
the  middle  of  the  street,  as  he  has  in 
both  merely  an  interest  common  to 
all  citizens.  And  the  case  is  oonadered 
to  be  wholly  unlike  special  assessments 
for  permanent  improvements  adjoin- 
ing certun  lots  speciaUy  ben^ted 
thereby.  Gridley  v.  Bloomington,  88 
lU.  554;  Chicago  v.  O'Brien,  111  HI. 
531,  532.  Abutter  not  compellable  in 
that  State  to  keep  sidewalks  in  repair. 
Chicago  V.  Crosbv,  111  111.  538.  But 
as  to  removal  of  snow,  the  contrary 
has,  as  we  have  seen  (ante,  chapter  on 
Ordinances,  §  713),  been  elsewheore 
held.  Lincoln  v.  Janesch,  63  Neb. 
707.    Post,  §  1704,  note. 

^  Nebraska  City  v.  Rathbone,  20 
Neb.  288.  ''Several  authorities  treat 
the  class  of  cases  in  question  [for  in- 
juries caused  by  ice  and  snow]  aa 
mvolving  want  of  repair  and  defects. 
But,  in  the  absence  of  statutes  which 
provide  for  them  as  such,  it  is  not  a 
natural  construction,  and  the  cases 
are  more  consistent  which  deal  with 
these  things  as  acts  of  negiigenoe  at 
common  law.  A  ereat  deaL  however^ 
may  fairly  depend  on  local  usage  in 
determining  duties  concerning  hi^i- 
ways  in  winter.  Where  it  is  customary 
to  treat  the  removal  of  snow  and  ioe  as 
a  regular  part  of  highway  management, 
the  failure  to  look  after  it  may  be 
properly  regarded  as  wrongfiil  and 
negligent."  Per  Camp6e2{,  J.,  in  Mo- 
Kdlar  t;.  Detroit,  57  Mich.  158.  These 
observations  of  this  distinguished  judge 
place  the  subject  in  its  juist  view. 

'  Kirby  v.  Boylston  Market  Aasoc., 
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and  its  effect  upon  the  right  of  recovery,  apply  to  cases  such  as  we 
are  now  considering.  Adverting  in  this  place  to  the  subject  in  a 
general  way,  it  may  be  stated  that  if  the  person  injured  knew  of 
the  defect  or  obstruction,  and  ought  reasonably  to  have  avoided  it 
by  going  outside  or  around  it,  and  did  not,  he  cannot  recover.^    It 


Gray  (Ma8s.)»  395;  Adams  v.  Carlisle, 
21  Pick..  (Mass.)  146;  Holman  v. 
Townsend,  13  Met.  (Mass.)  297,  299; 
Horton  v.  Ipswich,  12  Ciish.  ^Mass.) 
488;  Lund  r.  Tyngsboro'  (on  leaping 
from  carriage  on  near  approach  to  de- 
fect), 11  Cush.  (Mass.)  663;  Tuttle 
V,  Holyoke,  6  Gray  (Mass.),  447; 
Sears  v,  Dennis,  105  Mass.  310;  Stick- 
ney  v.  Maidstone,  30  Vt.  738,  and 
cases  cited  by  Pierpont,  J.;  Manders- 
chid  V.  Dubuque,  29  Iowa,  73.  Ordi- 
nary iron  gas  box  in  sidewalk  with 
projecting  rim,  uncovered,  may  be 
an  actionable  defect.  Loan  v.  Boston, 
106  Mass.  460;  Ayer  v.  Norwich  (tent 
on  road),  39  Conn.  376. 

Defect  causing  team  to  be  fright- 
ened: Meisner  v,  Dillon,  29  Mont.  116; 
Quinlan  v.  Philadelphia,  206  Pa.  309. 

Decisions  construing  New  Eng- 
land Statutes  (Ai>jtb.  §  1691,  note). 
Card  V.  Ellsworth,  66  Me.  647,  where 
the  cases  are  cited  and  reviewed  by 
Peters,  J.;  Marble  v,  Worcester,  4  Gray 
(Mass.),  396;  Cook  v,  Charlestown,  98 
Mass.  80.  (I)ompare  Morse  v.  Rich- 
mond, 41  Vt.  436;  s.  c.  8  Am.  L.  Reg. 
(n.  s.)  81,  and  note  of  Jud^  Redfidd; 
Clinton  v,  Howard,  42  Conn.  294; 
Bassett  v.  St.  Joseph,  63  Mo.  290; 
Brown  v,  Glasgow,  57  Mo.  166;  Bennett 
V.  Fifield,  13  R.  I.  139;  Smith  t\  Sher- 
wood Township,  62  Mich.  169  (hole  in 
bridge).  Fright  of  team  by  accident^  and 
injury  thereto  by  a  d^ect  in  the  highway, 
Davis  V.  Dudley,  4  Allen  (Mass.).  667. 
Distinguished  from  Palmer  v.  Anaover, 
2  Cush.  (Mass.)  600;  and  Howard  t;. 
North  Bridgewater,  16  Pick.  (Mass.) 
189.  Explamed.  Fogg  v,  Nahant,  98 
Mass.  578;  Jackson  v.  Bellevieu,  30 
Wis.  260.  See  Manderschid  v.  Du- 
buque, 26  Iowa,  108,  disapproving 
Davis  V,  Dudley,  swpra.  Whether  in- 
jury caused  joirUty  by  defective  road  and 
defect  in  piaifUiffs  wagon,  horse,  or 
harness  is  actionable,  see  conflicting 
views  in  Vermont  and  Massachusetts 
on  the  one  hand,  and  Maine  on  the 
other.  Hunt  v.  Pownal,  9  Vt.  418; 
Rowell  V.  Lowell,  7  Gray  (Mass.), 
100;  Howard  v.  North  Bridgewater, 
16  Pick.  (Mass.)  189;  Marble  v.  Wor- 


cester, 4  Gray  (Mass.),  396;  Pahn^ 
V,  Andover,  2  Cush.  (Mass.)  600; 
Shepherd  v.  Chelsea,  4  Allen,  113; 
Fogs  V.  Nahant,  106  Mass.  278;  b.  c. 
98  Afass.  678;  Moore  v.  Abbott,  32 
Me.  46;  Farrar  v.  Greene,  32  Me.  574; 
Moulton  V.  Sanford,  61  Me.  -127. 
Followed.  Perkins  v.  Fayette,  68  Me. 
162;  and  Aldrich  p.  Gorham,  77  Me. 
287;  following  Moore  v.  Abbott,  32 
Me.  46,  which  is  denied  to  be  law  in 
Winship  v.  Enfield,  42  N.  H.  197; 
Hall  V.  Kansas  Citv,  54  Mo.  598; 
Lacon  v.  Page,  48  lU.  499;  Joliet  v. 
Verley,  35  111.  58,  63;  Auroras.  Pulfa*. 
66  111.  270;  Baldwin  v.  Green¥roo€l 
Tump.  Co.,  40  Conn.  238;  Cushins  v. 
Bedfoid,  125  Mass.  626.  See  fur&er 
cases  cited,  infra;  also  2  Thomps.  Neg. 
778.  Burden  of  proof  to  establish  con- 
tribuiory  n^igence.  See  infra,  §  1719. 
1  Schaefler  v.  Sandusky,  33  Ohio 
St.  246;  Durkin  v.  Troy,  61  Barb. 
(N.  Y.)  437;  Evans  v.  Utica,  69  N.  Y. 
166;  Wilson  v,  Charlestown,  8  Allen 
(Mass.),  137;  Belton  v.  Baxter,  64 
N.  Y.  246:  Pennsylvania  Co.  v,  Rath- 
geb,  32  Ohio  St.  66;  Merrill  v.  Port- 
land, 4  Cliff.  C.  C.  R.  138;  Iseminger 
V,  York  Haven  Water  &  Power  Co..  206 
Pa.  691.  In  a  case  where  the  allega- 
tions of  the  party  injured  while  cross- 
ing a  gully  m  a  street,  were,  that  he 
saw  the  gully  but  believed  it  was  rea- 
sonably ^e,  that  he  used  due  and  or- 
dinary care,  and  that  there  was  no 
other  safe  road,  it  was  held  that  these 
facts  did  not  show  contributory  negli- 
gence, and  that  the  question  as  to 
such  negligence  was  one  of  fact  for 
the  jury.  Albion  v.  Hetrick,  90  Ind. 
545.  Where  an  obstruction  to  a 
street,  although  originally  the  act  of 
another,  is  so  protracted  as  to  possess 
an  element  of  permanency,  it  is  the 
duty  of  the  munidpal  autnorities  to 
remove  it  and  in  the  case  of  their 
fcdlure  to  do  so.  the  mumdpality  may 
be  charged'  witn  negligence  in  case  of 
injury  arising  therefrom.  Frank  v. 
Warsaw,  198  N.  Y.  463,  aff'g  129  N. 
Y.  App.  Div.  936.  See  also  Cohen  v. 
New  York,  113  N.  Y.  632;  Wells  ». 
Brooklyn,  9  N.  Y.  App.  Div.  61;  s.  c. 
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has  been  held  that  where  two  causes  combine  to  produce  the  injury, 
both  in  their  nature  proximate,  the  one  being  the  defect  in  the 
highway  and  the  other  some  occurrence  for  which  neither  party  is 
responsible,  such  as  the  accident  of  a  horse  running  away  beyond 
control,  the  corporation  is  Uable,  provided  the  injury  would  not 
have  been  sustained  but  for  the  defect  in  the  highway.^  There  can 
be  no  recovery  if  the  injury  be  caused  by  the  unskilfulness  or  want 
of  care  on  the  part  of  the  driver,*  or  if  it  can  be  shown  that  the 
plaintiff,  by  his  own  want  of  care,  directly  caused  the  accident.' 
The  streets  and  sidewalks,  it  has  been  well  remarked,  are  for  the 
benefit  of  all  conditions  of  people;  and  all  have  the  right,  in  using 
them,  to  assume  that  they  are  in  an  ordinarily  good  condition,  and 
to  regulate  their  conduct  upon  that  assumption.  A  person  may 
walk  or  drive  carefully  in  the  darkness  of  the  night,  relying  upon 
the  belief  that  the  corporation  has  performed  its  duty,  and  that  the 
street  or  the  walk  is  not  in  an  unsafe  condition.^    He  walks,  it  has 


21  N.  Y.  App.  Div.  626;  s.  c.  45  N. 
Y.  App.  eSv.  623,  afif'd  162  N.  Y. 
657. 

1  Toms  ».  Whitby,  37  Up.  Can.  Q. 
B.   100;    Sherwood  v,   Hamilton,   37 


Moulton  V.  Sanford,  51  Me.  127;  Per- 
kins V.  Fayette,  68  Me.  L52;  Ring  v. 
Cohoes,  77  N.  Y.  83;  Ehrgott  ».  New 
York,  96  N.  Y.  264;  Hampson  v. 
Taylor,  15  R.  I.  83,  approving  text. 
But  see  conflicting  decisions  on  the 
point,  supra,  Shearm.  &  Red.  Neg. 
(4th  ed.}  §  346,  and  cases,  and  chapter 
on  Proxunate  Cause. 

•  Flower  v.  Adams,  2  Taunt.  314; 
Cassedy  ».  Stockbridge,  21  Vt.  391; 
Peoria  Br.  Assoc,  v.  Loomis,  20  111. 
235;  Alger  v,  Lowell,  3  Allen  (Mass.), 
402;  Stuart  v.  Machiasport,  48  Me. 
477;  Cobb  v.  Standish,  14  Me.  198; 
Marriott  v,  Stanley,  1  M.  &  G.  568; 
Whitman  ».  Lewiston.  97  Me.  519. 
So  if  the  accident  really  and  substan- 
tiallv  arose  by  reason  of  some  defect 
in  the  plaintiff's  wagon,  harness,  &c. 
Jenks  v.  Wilbraham,  11  Gray  (Mass.), 
142;  Noyes  ».  Morristown,  1  Vt.  357; 
Allen  t^.  Hancock,  16  Vt.  230;  Bigelow 
».  Rutland,  4  Cush.  (Mass.)  247; 
Moore  v.  Abbott,  32  Me.  46;  Farrar 
V.  Greene,  32  Me.  574:  see  also  Clark 
V.  Barrington,  41  N.  H.  44;  Tucker  v, 
Hennecker,  41  N.  H.  317;  Winship  v. 
Enfield.  42  N.  H.  197;  Palmer  v.  An- 
dover,  2  Cush.  (Mass.)  600;  Hunt  v. 


Pownal,  9  Vt.  411,  418.  A  city  held 
not  liable  for  the  death  of  a  runaway 
hoTSCf  though  it  had  neglected  to  erect 
barriers  about  the  defect  in  the  street 
which  caused  the  accident.  Moss  v, 
Burlington,  60  Iowa,  438. 

»  Butterfield  v,  Forrester,  11  East, 
60;  Woolf  ».  Beard.  8  C.  &  P.  373; 
Smith  V,  Smith,  2  Pick.  (Mass.)  621; 
Bridge  v.  Grand  June.  R.  Co.,  3  M.  & 
W.  244;  Waite  v,  N.  E.  Ry.  Co.,  E.  B. 
&  E.  719;  Baker  ».  Portland,  58  Me. 
199;  Tuff  V.  Warman,  2  C.  B.  n.  s. 
740;  8.  c.  5  C.  B.  n.  s.  573;  Witherley 
V.  Riesent's  Canal  Co.,  12  C.  B.  n.  s.  2; 
Bradley  v.  Brown,  32  Up.  Can.  Q.  B. 
463.  The  rule  operates  also  in  the  case 
of  children  of  tender  age.  Mangan  v, 
Atterton,  L.  R.  1  Ex.  239;  Singleton 
i;.  Eastern  Coimties  Ry.  Ci).,  7  C.  B. 
N.  8.  287.  The  question  of  contribu- 
tory negligence  arises  when  both  par- 
ties are  substtotially  at  fault,  and 
when  the  fault  of  each  contributes  to 
the  disaster.  Per  Cleasby,  B.,  in  Gee 
V.  Metropolitan  Ry.  Co.,  L.  R.  8  Q.  B. 
177. 

*  Ward  V,  District  of  Columbia,  24 
D.  C.  App.  524;  Wilkins  v.  Wilmmg- 
ton,  2  Del.  Super.  132;  Salem  v.  Web- 
ster, 192  111.  369;  Wihnette  v.  Brachle, 
209  111.  621;  Vieths  v.  Skinner,  47  HI. 
App.  325;  Strehmann  i;.  Chicago,  93 
111.  App.  206;  Savanna  v.  Trusty,  98 
111.  App.  277;  Campbell  v.  Chicago, 
100  111.  App.  358;  Chicago  v.  Gillette, 
108  111.  App.  455;  McLeansboro  v. 
Trammel,  109  111.  App.  524;   Chicago 
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been  said,  by  a  faith  justified  by  law,  and  if  his  faith  is  unfounded, 
and  he  suffers  an  injury,  the  party  in  fault  must  respond  in  damages. 
So,  one  whose  sight  is  dimmed  by  age,  or  a  near-sighted  person 
whose  range  of  vision  was  always  imperfect,  or  one  whose  sight 
has  been  injured  by  disease,  may  act  on  the  assumption  that  the 
streets  and  w:ays  are  in  a  reasonably  safe  condition.  Each,  how- 
ever, is  bound  to  know  that  prudence  and  care  are  in  turn  required 
of  him,  and  that  if  he  fails  in  this  respect  any  injury  he  may  suflFer 
is  without  redress.^  Each  case  depends  upon  its  own  circumstances 
and  each  is  a  law  unto  itself. 


§  1699  (1008).  LiabUity  for  Injuries  outside  the  TraveUed  Highway; 
Width  to  be  kept  in  Repair;  Right  to  go  extra  viam.  —  ''Although 
the  highway  be  of  varying  and  unequal  width  between  fences,  on 
each  side,  the  right  of  passage  or  way,  prima  facie  and  unless  there 
be  e\'idence  to  the  contrary,  extends  to  the  whole  space  between 
the  fences,  and  the  public  are  entitled  to  the  use  of  all  of  it  as 
tlie  highway,  and  are  not  confined  to  the  parts  which  may  be 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot-passengers."  *    In  general,  however,  the  duty  to  keep  in 

V.  Harris,  113  111.  App.  633;  atizens' 
St.  R.  Co.  V.  Ballard,  22  Ind.  App. 
151;  Louisville  v,  Keher,  117  Ky.  841; 
Pierce  v.  Wilmington,  2  Marv.  (Del.) 
306;  Campbell  v.  Boston,  189  Mass. 
7;   Perrette  v.  Kansas  City,  162  Mo. 


238;  Haxton  v.  Kansas  City,  190  Mo. 
63;  Hitt  V.  Kansas  City,  110  Mo.  App. 
713;    Brush  t^.  New  York,  59  N.  Y. 


App.  Div.  12;  Godfrey  v.  New  York, 
104  N.  Y.  App.  Div.  357;  Gribben  v. 
Metropolitan  St.  R.  Co.,  84  N.  Y. 
Supp.  196;  Ohliger  v.  Toledo,  20  Ohio 
Cir.  Ct.  R.  142;  Gillard  v,  Chester, 
212  Pa.  338;  Gallamore  v.  Olympia, 
34  Wash.  379;  Lemman  v,  Spokane, 
38  Wash.  98. 

1  Davenport  v.  Ruckman,  37  N.  Y. 
668,  573^  per  Hunt,  C.  J.,  whose  lan- 
guage sUgntly  altered  is  given  in  the 
text;  Weed  v.  Balston,  76  N.  Y.  329; 
Garbanati  v.  Durango,  30  Colo.  368; 
Bath  V.  Blake,  97  111  App.  36;  Cov- 
ington S.  M.  &  Mfg.  Co.  V.  Drexilius, 
120  Ky.  493;  Lorenz  v.  New  Orleans, 
114  La.  802;  Ham  v.  Lewiston,  94  Me. 
265;  Deland  v,  Cameron,  112  Mo. 
App.  704;  Fox  v,  Clarke,  25  R.  I.  515; 
Parrish  v.  Huntington,  57  W.  Va.  286; 
Blind  plaintiff:  Franklin  v,  Harter. 
127  Ind.  446;  Hill  v.  Glenwood,  124 
Iowa,  475;  Foy  v,  Winston,  126  N. 


Car.  381;  Homewood  v.  Hamilton, 
1  Ont.  Law  Rep.  (Can.)  266.  It 
is  not,  however,  too  much  to  ask  of 
persons  of  defective  sight  greater 
care  than  is  required  of  persons  free 
from  such  infirmity.  Winn  v.  Low- 
ell, 1  Allen  (Mass.),  177;  Smith 
V.  Wildes,  143  Mass.  556;  Sleeper 
V.  Sandown,  52  N.  H.  244;  see 
also  Bridges  v.  North  London  R. 
Co.,  L.  R.  6  Q.  B.  377,  397;  Button 
».  Windsor,  34  Up.  Can.  Q.  B.  487. 
No  person  is  required  to  have  perfect 
vision,  or  to  be  vigilant  in  the  dis- 
covery of  defects  which  ought  not  to 
exist.  Thompson  v,  Bridgwater,  7 
Pick.  ^Mass.)  188.  No  person  is  in 
fault  in  neglecting  to  observe  and 
avoid  a  defect  not  so  plain  and  ob- 
vious as  to  be  necessarily  observable 
by  one  in  the  possession  of  ordinary 
faculti^  travelling  at  an  ordinary 
pace.  Cox  v,  Westchester  Tump.  Co., 
33  Barb.  414;  Frost  t;.  Waltham,  12 
Allen  (Mass.),  85.  Further  as  to 
elements  of  actionable  defect  in  the 
highway  or  street,  see  Vicksburg  v. 
Hennessy,  54  Miss.  363;  8.  p.  Lane  v, 
CromMe,  12  Pick.  (Mass.)  177; 
Moore  v.  Abbott,  32  Me.  46;  Ruadi  v. 
Davenport,  6  Iowa,  443. 

*  Queen  v.  United  Kingdom  TeL 
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of  repair,  the  public  have  a  temporary  right  to  go  on  the  adjoimng 
land  for  the  purpose  of  travel.^  So  sidewalks  and  street-crossings 
are  constructed  for  the  use  of  foot-passengers;  but  if  these  hap- 
pen to  be  obstructed,  or  to  be  in  sudi  a  dangerous  condition  as  to 
deter  an  ordinarily  prudent  man  from  using  them,  then  one  may 
walk  elsewhere.  If  he  does  so  however  without  sufficient  reason, 
and  is  injured,  his  injury  cannot  be  imputed  to  the  negligence  of 
the  city.* 


North  Bridgewater,  16  Pick.  (Mass.) 
180;  Smith  v.  Wendell,  7  Cuah. 
(Mass.)  498;  Kellogg  v.  Northamp- 
ton, 4  Gray  (Mass?),  65.  8  Gray 
(Mass.))  604;  Mochler  v.  Shaftsbmy, 
46  Vt.  580.  Whether  wide  enough  to 
be  8afe  is  for  the  jury;  so,  whether  it 
should  be  made  safe  and  convenient 
its  whole  width.  Johnson  v.  White- 
field,  18  Me.  286;  Aldrich  v,  Pelham, 
1  Gray  (Mass.),  510;  Savage  v.  Bangor, 
40  Me.  176;  Craig  v.  Sedalia.  63  Mo. 
417;  Perkins  v.  Fayette,  68  Me.  152; 
Dickinson  v.  Maine  Tel.  Co.,  46  Me. 
483;  Morse  v.  Belfast,  77  Me.  44;  see 
also  Brown  v.  Glasgow,  57  Mo.  156, 
157;  Monongahela  (Dity  v.  Fischer, 
111  Pa.  St.  0:  Scranton  v.  Hill,  102 
Pa.  St.  378;  Keyes  p.  Marcellus,  60 
Mich.  439;  Durant  v.  Palmer,  29  N. 
J.  L.  544.  If  a  street  is  opened  for 
travel  throughout  its  entire  width,  it 
is  the  duty  of  the  city  to  keep  the  en- 
tire width  in  a  reasonably  safe  con- 
dition. Stafford  v.  Oskaloosa,  57 
Iowa,  748.  (I)ompare  FuUiam  v,  Mus- 
catine, 70  Iowa,  436;  Crystal  v.  Des 
Moines,  65  Iowa,  502.  Infra,  §  1707. 
note.  Shearm.  &  Red.  Neg.  (4th  ed.) 
§§  351,  352,  and  cases;  2  Thomps.  Neg. 
766,  and  cases.  Irifra,  §  1702.  The 
obligation  to  keep  in  repair  is  onlv  as 
''against  such  accidents  as  are  likely 
to,  and  actually  do"  occur  in  using  a 
highway  for  the  purpose  of  travel. 
S^es  V.  Pawlet,  43  Vt.  446. 

LlABIUTT    FOR    LATENT    DEFECTS. 

Prindle  v,  Fletcher.  39  Vt.  255,  257. 
Cited  with  approval,  24  Wis.  342.  See 
26  Wb.  56;  Powell  ».  Bowen,  92  Dl. 
App.  453;  Mattoon  9.  Worland,  97 
111.  App.  13;  Matthews  ».  Toledo,  21 
Ohio  Cir.  Ct.  R.  69. 

^  Carrick  v,  Johnston,  26  Up.  Can. 
Q.  B.  65.  But  see  Arnold  v.  Holbrook, 
L.  R.  8  Q.  B.  96.  Rj^t  to  go  extra 
viam,  Campbell  v.  Race,  7  Cush. 
(Mass.)  408,  410,  and  cases.  Reed  v. 
Schuylkill  Haven,  22   Pa.  Super.  Ct. 


27;  Dallas  v.  Moore  (Tex.  Civ.  App.}, 
74  S.  W.  Rep.  95. 

'  O'LAUghlin  v.  Dubuque,  42  Iowa, 
539;  Scranton  v.  Hill,  102  Pa.  St.  378; 
Zettler  v.  Atlanta,  66  Ga.  195;  Alline 
V,  Le  Mars,  71  Iowa,  654.  A  dty  is 
not  bound  to  provide  approaches  from 

Srivate  property  to  its  streets,  nor 
able  for  injuries  caused  by  its  failure 
to  guard  such  approaches.  Goodin 
V.  Des  Moines,  55  Iowa,  67,  where 
plaintiff  fell  from  private  property 
mto  a  street  which  had  been  recently 
excavated.  Where  a  street  was  fenced 
up  by  the  city  after  over  twenty  years' 
use,  and  the  plaintiff  was  compelled 
to  go  round  by  reason  of  the  fence,  it 
was  held  t^t  he  was  specialty  damr 
aged  and  the  city  liable  to  him  m  dam- 
ages. Beaudean  v.  Cape  Girardeau,  71 
Mo.  392.  In  Massachusdts  an  injurv 
received  by  traveller  ovUside  of  the  road, 
though  the  road  itself  was  danprous, 
is  not  within  the  statute,  of  which  the 
words  are  ''injury  by  reason  of  any 
defect"  in  the  highway.  (Ante,  §  1691, 
note.)  Tisdale  v.  Norton,  8  Met.  388. 
Nor  ordinarilv  actionable.  Sparhawk 
V.  Salem,  1  AUen,  30.  The  doctrine  in 
Massachusetts  is,  that  the  damage,  in 
order  to  be  actionable,  must  be  occa- 
sioned by  causes  entirely  within  the 
highwav.  Richards  v.  Eimeld,  13  Gray 
(Mass.),  344,  346,  per  Bigehw,  J.,  cit^ 
ing  and  following  Rowell  v.  Lowell,  7 
Gray,  100.  See  also  Keith  v.  £aston»  2 
Allen,  552:  Baltimore  v.  Branman,  14 
Md.  227;  Bassett  v.  St.  Joseph,  53  Mo. 
290,  301,  a  well-considered  case;  Stone 
0.  Attleborough,  140  Mass.  328;  Stock- 
well  V.  Fit^burg,  110  Mass.  305; 
Sullivan  v.  Boston,  126  Mass.  540; 
Lowe  V.  Clinton,  136  Mass.  24;  Aston 
V.  Newton,  134  Mass.  507:  Augusta 
V.  Tharpe,  113  Ga.  152;  Morehouse 
V.  Dixon,  39  lU.  App.  107;  Mt.  Cannel 
V.  Guthridge,  52  III.  App.  632;  Temby 
V.  Ishpeming,  140  Mich.  146;  Ringel- 
stein  V.  San  Antonio  (Tex.  Qv.  App.), 
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§  1700  LIABILITY  FOR  UNSAFE  STREETS 

§  1700  (1009).  Defective  streets;  User  of  Land  as  I  : 
—  There  have  been  many  cases  where  the  injury  ha 
property  used  as  a  highway  or  street  which  has  never 
Old  or  dedicaied  as  such,  and  the  municipality  has  si  i 
upon  this  ground.    But  where  the  corporation  has  ! 
of  land  within  the  limits  of  the  municipality  as  i 
taking  charge  of  it,  as  such,  it  is  chargeable  with  1  ; 
as  though  it  were  legally  laid  out;  and  it  is  liable   i 
reason  of  neglect  to  keep  the  same  in  safe  condi  i 
It  is,  under  such  circumstances,  estopped  to  claim  ; 
legal  highway;    and  it  is  affected  with  the  conse  | 
knowledge  and  acts  of  its  officers  and  agents.^ 

21  S.  W.  Rep.  634;  Dallas  v.  Moore  Branch,  81  Mich.  5^ ! 

(Tex.  Civ.  App.),  74  S.  W.  Rep.  95;  90  Mich.  104;    ^ill 

Brabon  v,  Seattle,  29  Wash.  6.  Mich.  251;  Belyea  u 

^  Coates  V.  Canaan,   51   Vt.   131;  Mich.   504;    GrahaE  i 

James  v.  Portage  City,  48  Wis.  677;  48  Minn.  201;    Mai 

Kitredee  v.  MUwankee,  20  Wis.  46;  101  Mo.  613;  Meinei  • 

Weisenberg  v.  Appleton,  26  Wis.  56;  Mo.  274;  Downendv 

Harper  v.  Milwaukee,   30  Wis.  365;  Mo.  60;  Walker  v.  1 1 

Colby  V.  Beaver  Dam,  34  Wis.  285;  Mo.  App.  244;   Schc  i 

Prideauxt;.  Mineral  Point;  43  Wis.  513;  Mo.  App.  106;   Golci 

Sewell».  Cohoes,  75N.  Y.  45;  Todd  v.  Mo.  App.  100;    Gari 

Troy,  61  N.  Y.  506;  Conrad ».  Ithaca,  Mo.  App.  207;    Bov 

16  N.  Y.  158;  Weet  v.  Brockport,  16  62  Mo.  App.  456;   I : 

N.  Y.  161;    Hyatt  v.  Rondout  Trs.,  Mo.  App.  494;   Rusli 

44  Barb.  385;    Houfe  v.   Fulton,   34  Mo.  App.  418;  Hold 

Wis.  608;  Stark  v.  Lancaster,  57  N.  H.  92  Mo.  App.  143;  O'M  i 

88;    Aurora  v.  Colshire,  55  Ind.  484;  99  Mo.  App.  695;  II 

Phelps    V.    Mankato,  23   Minn.  277;  26   Mont.   140;    Chi 

Manderschid  v.   Dubuque,   25  Iowa,  43  Neb.  732;  South  '. 

108;   Matthews  v.  Barraboo,  39  Wis.  50  Neb.  798;    CoUe; 

674;    Johnson  v.  Milwaukee,  46  Wis.  51  N.  Y.  App.  Div. 

568;    Kelly  v.  Fond  du  Lac,  31  Wis.  Mmira  Heights,  59    ' 

179:   Seward  v.  Milford,  21  Wis.  485;  404;    McCormick  v. 

Gallagher  v.  St.  Paul,  28  Fed.  Rep.  305:  Hun  (N.  Y.),  632, 18  : 

Potter  u.  Castleton,  53  Vt.  435;  Seward  May  v.  Brooklyn,  19  : 

V.  Wilmington,  2  Marv.   (Del.)   189;  Greenberg  v.  lungstoii 

Dccaturv.Besten,  169111.340;  Chicago  653;  Neal  v.  Marion, 

f».  Baker,  195  111.  54;    Roodhouse  v.  Toledo «;.  Nitz,  23  Ohii 

Christian,  55  111.  App.  107;  Mt.  Mor-  Musick  v.  Latrobe,    I 

ris  V.  Kanode,  98  111.  App.  373;  Frank-  Wall  v.  Pittsburg,  20; 

fort  V,  Coleman,   19  Ind.  App.  368;  Houston,  27  Tex.  Civ. 

Huntington  v,  McClurg,  22  Ind.  App.  Chester  v.  Carroll,  9S 

261;  Byerly  9.  Anamosa,  79Iowa,  204;  port  News  v.  Scott's 

Harrison  v.  Ayrshire^  123  Iowa,  528;  794;    Taake  v.  SeattI 

Lamb  v.  Cedar  Rapios,  108  Iowa,  629;  Prather  ».   Spokane, 

Brown  v.  Chillicothe,  122  Iowa,  640;  McKnight  v.  Seattle, 

Atchison  v.  Mayhood,  69  Kan.  672;  Hanley  v.  Huntington 

Topeka  v.  Cook,  72  Kan.  595;  Madi-  But  see  Crawford  v. 

sonville  v.  Pemberton's  Adm'r  (Ky.),  562;  Horey  v.  Haven 

75  S.  W.  Rep.  229;  Bromley  v.  Bodkin  273;    Milhkin   v.    Be 

(Ky.),  77S.  W.Rep.  696;Hutching8i;.  Ohio  Cir.   Ct.   R.   4! 

Sullivan,  90  Me.  131:    Ogle  v.  Cum-  Nashville,    106    Teni 

berland,  90  Md.  59;  D'Amico  v.  Bos-  street  need  not  be  kep 

ton,  176  Mass.  599;   O'Neil  v.  West  Jones  t;.  Collins,  177  J 
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§  1701  (1010).    Ughting  Streets,  as  conzMeted  with  Defects  therein. 

—  A  corporation  which  by  its  charter  has  the  power  to  lay  out,  im- 
prove, light,  and  keep  its  streets  in  order,  is  liable  in  damages  at  the 
suit  of  an  individual  who  sustains  injuries  by  reason  of  the  neglect 
of  such  corporation  to  keep  its  streets  in  a  safe  condition.^  The 
grant  of  power  in  the  charter  of  a  city  to  the  council  to  lay  out 
streets,  is  a  grant  to  the  corporation,  and  is  of  such  a  character  as 
to  prevent  its  exercise  by  any  other  person  or  body.*  A  dty  is 
under  no  obligation  to  light  its  streets  with  lamps,  and  simply 
neglecting  to  light  the  streets  is  not  a  ground  of  liability.'  But 
where  it  assmnes  to  light  a  street,  and  does  it  so  negligently  that 
a  person  is  injured  in  consequence  by  falling  into  an  excavation  in 
the  night-time,  the  character  of  the  light  may  be  shown  as  a  circum- 
stance to  establish  negligence.^    A  person  employed  and  paid  by 

dent  to  make  the  town  UablcL  under  a 
statute,  for  injuries  sustained  by  reason 
of  its  negligence  in  failing  to  £eep  the 
road  in  proper  repair.  Ivory  v.  Deer- 
park,  116  N.  Y.  476;  infra,  §  1704, 
note. 

But  the  principle  stated  in  the  text 
does  not  apply  wnere  a  bridge  and  its 
approaches  belong  to  the  State  as  part 
or  its  public  works,  for  in  such  case  the 
cit^  has  no  right  to  enter  upon  or  re- 
pair the  same,  and  hence  it  is  not  liable 
tor  an  injury  caused  thereby  to  a 
traveller,  although  used  by  the  public 
as  a  himway,  with  the  ac<|uiescence 
of  the  State.  Where  there  is  no  duty 
and  no  power  there  can  be  no  liability. 
Carpenter  v.  Cohoes,  81  N.  Y.  21; 
Veeder  v.  Littie  Falls,  100  N.  Y.  343; 
Bnisso  V.  Buflfalo,  90  N.  Y.  679. 

1  Noblep.  Richmond,  31  Gratt.(Va.) 
271:  followed,  Clark  v.  Richmond, 
83  Va.  355;  Gordon  v,  Richmond,  83 
Va.  436;  Barnes  v.  District  of  Colum- 
bia, 91 U.  S.  540.   See  cases  cited  in/ra. 

*  lb.,  cases  supra. 

s  Randall  v.  Eastern  R.  R.,  106 
Mass.  276;  Gaskins  v.  Atlanta,  73  Ga. 
746;  Lyon  v.  Cambridge,  136  Mass. 
419;  Wolf  V.  District  of  Columbia,  21 


Wright  V.  Behnont,  58  Wis.  370;  Davis 
V.  Fulton,  62  Wis.  657;  Cronin  v.  Del- 
avan,  50  Wb.  375;  Estelle  t;.  Lake 
Crystal,  27  Minn.  243  (a  platform, 
erected  by  a  private  person,  used  by 
the  public  as  a  part  of  the  street  with 
the  knowledge  of  the  municipal  authoi^ 
ities). 

By  merely  permiUing  the  public  to 
use  a  sidewalk  which  is  not  within 
the  limits  of  a  recognized  street,  a  city 
will  not  render  itself  liable  for  injuries 
sustained  by  reason  of  it^s  defective 
condition.  Bishop  v.  Centralia,  49 
Wis.  669;  Leggett  v.  Watertown,  93 
N.  Y.  App.  Div.  80.  Where  a  city  in 
enclosing  a  common  placed  the  fence 
so  that  a  strip  remained  along  a  public 
street,  such  strip  being  afterwards 
pavea  and  used  as  a  sidewalk  for  more 
than  twenty  ^ears,  it  was  held,  in  an 
action  for  an  injury  caused  by  a  defect 
in  it,  that  it  had  become  by  prescrip- 
tion a  part  of  the  street,  for  defects  in 
which  the  city  was  liable.  Veale  v. 
Boston,  135  Mass.  187.  A  viUa^i^  in 
IlUnois  was  held  liable  for  injuries 
sustained  on  a  sidewalk  built  and 
maintained  by  it  upon  private  property 
within  its  limits.  Magruder,  J. :  "  Hav- 
ing assumed  to  perform  the  same  duty 
in  regard  to  it  as  though  it  was  a  part 
of  one  of  the  streets,  they  were  bound 
to  use  the  same  degree  of  vi^lance  as 
they  exercised  in  reference  to  other 
sidewalks  within  the  limits  of  the  cor- 
poration," citing  text.  Village  of 
Mansfield  v.  Moore,  124  111.  133.  The 
use  of  a  road  for  many  years  for  public 
travel  and  its  recogmtion  by  town 
officers  as  a  highway  were  held  suffi- 


App.  D.  C.  464;  Oliver  v.  Denver,  13 
Coto.  App.  345;  Daytona  v.  Edson* 
46  Fla.  463;  Chicago  v.  Ai^el,  50  III. 
App.  132;  Vinoennes  v,  Thuis,  28  Ind. 
App.  523;  Vinceimes  v.  Spees,  35  Ind. 
App.  389;  McHugh  v.  St.  Paul,  67 
Minn.  441;  Canavan  v.  CHI  City,  183 
Pa.  St.  611;  Bohl  v.  Dell  Rapids,  15 
S.  Dak.  619;  Collier  v.  Ft.  Smith, 
73  Ark.  447. 

«  Freeport  v.   Isbell,  83   m.   440. 
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near  enough  to  the  line  of  public  travel  to  interfere  with  or  in- 
commode travellers,  are  not  defects  in  the  highway.*    It  is  not 


(Mass.)  267;  Smith  v.  Wendell,  7 
Gush.  (Mass.)  498;  Kello^  t;.  North- 
ampton, 4  Gray,  65;  Foreman  v. 
Canterbury,  L.  K.  6  Q.  B.  214.  A 
rock.  Card  v.  Ellsworth,  65  Me.  547. 
Sticks  of  Hmber,  logs,  &c.  Castor  v» 
Uxbridge,  39  Up.  Can.  Q.  B.  113; 
Springer  v.  Bowdoinham,  7  Me.  442; 
Snow  V.  Adams,  1  Cush.  (Mass.)  443; 
Johnson  v,  Whitefield,  18  Me.  286; 
Davis  V.  Bangor,  42  Me.  522;  Gorham 
V,  Cooperstown,  59  N.  Y.  660.  A  tent. 
Ayer  v.  Norwich,  39  Conn.  376.  A 
portable  fvmace.  Rushville  v,  Adams, 
107  Ind.  475.  PUe  of  lumber.  North 
Manheim  v,  Arnold,  119  Pa.  St.  380. 
Steam  thresher,  Burrell  Township  v. 
Uncapher,  117  Pa.  St.  353.  Steam  motor. 
Stanley  v,  Davenport,  54  Iowa,  463: 
artte,  §  1248,  note.  A  steam  roUer  and 
engine.  Younc  v.  New  Haven,  39 
Conn.  435.  Pole,  Mochler  v.  Shafts- 
borough,  46  Vt.  580;  Turner  v.  Buch- 
anan, 82  Ind.  147.  BtU  not  a  hrokerir 
down  wagon.  Rounds  v.  Stratford,  26 
Up.  Can.  C.  P.  11.  Posts.  Soule  v. 
Grand  Trunk  R.  Co.,  21  Up.  Can.  C. 
P.  308:  Coggswell  v.  Lexington,  4 
Cush.  (Mass.)  307.  But  see  McComber 
V.  Taunton,  100  Mass.  255.  See,  fur- 
ther, Ray  V.  Manchester,  46  N.  H. 
59.  Hoies  or  excavations.  Reed  v. 
NorUifield,  13  Pick.  (Mass.)  94;  Con- 
greve  v.  Morgan,  5  Ehier  (N.  Y.),  495; 
Doherty  v.  Waltham,  4  Gray  (Mass.), 
596;  Willard  v.  Newbury,  22  Vt.  458; 
Batty  V.  Duxbury,  24  Vt.  155;  Mui^ 
phy  V.  Gloucester,  105  Mass.  470; 
Ghenn  t;.  Provincetown,  Ih.  313. 
Loose  planks,  projections,  or  other  in- 
equalities of  surface.  Irwin  v.  Bradford, 
22  Up.  Can.  C.  P.  19,  421;  Hall  v, 
Manchester,  40  N.  H.  410;  Winn  v. 
Lowell,  1  Allen.  177:  Raymond  v. 
Lowell,  6  Cush.  (Mass.)  524;  Hubbard 
V.  Concord,  35  N.  H.  52;  Smith  v. 
Wendell,  7  Cush.  (Mass.)  498.  An 
ash  pile.  Ring  v.  Cohoes,  77  N.  Y.  83. 
Machinery  left  on  roadside.  Bennett 
V.  Lovell,  12  R.  I.  166.  As  to  rove 
extended  across  the  street  being  an  ob- 
struction or  defect.  French  v.  Bruns- 
wick, 21  Me.  29.  But  see  Barber  v. 
Roxbury,  11  Allen  (Mass.),  318,  that 
it  is  not.  "Obstructions,**  or  want  of 
repairs,  defined  by  BartleU,  J.  Ray  v. 
Manchester,  46  N.  H.  59.  Loaded 
wagons  standing  on  a  street  under  care 
of  a  driver  not  a  "defect  or  want  of 


repair''  of  streets.  Davis  v,  Bangor, 
42  Me.  522. 

Any  effect  upon  or  near  the  travdUd 
way,  which  in  its  nature  is  calculated 
to  friahten  horses  of  ordinary  gentleness^ 
may  be  held,  under  some  drcumsiances, 
to  constitute  a  defect  in  the  way  itse^. 
Morse  t;.  Richmond.  41  Vt.  435;  Cham- 
berlain V.  Enfield,  43  N.  M.  356; 
Wmship  V.  Enfielc^  42  N.  H.  197; 
Lund  V.  Tynssboro',  11  Cush.  (Mass.) 
563;  Dimock  v.  Sufficld,  30  Conn. 
129;  Hewison  v.  New  Haven,  34  Conn. 
136.  But  see  Horton  v.  Taunton,  97 
Mass.  266;  Kingsbury  v,  Dedham,  13 
Allen  (Mass.),  186;  Cook  v.  Charles- 
town,  lb,  190,  note;  Keith  v.  Easion, 
2  Allen  (Mass.),  552.  See  also  Corby  v. 
Hill,  4C.B.  N.  B.  556;  Pickhard  v.Smitli, 
10  C.  B.  N.  8.  470;  Tarry  v.  Ashton, 
L.  R.  1  Q.  B.  Div.  314;  Soule  v.  Grand 
Trunk  R.  Co.,  21  Up.  Can.  C.  P.  308; 
Vars.  V.  Grand  Trunk  R.  Co.,  23  Up. 
Can.  C.  P.  143jCrawfordsvi]le  v.  Smith, 
79  Ind.  308.  The  onus  is  on  the  plain- 
tiff to  give  affirmative  evidence  of 
negligence.  Lester  v.  Pittsford,  7  Vt. 
158;  Perin  ».  Concord  R.  Co.,  44  N.  H. 
223.  Evidence  to  show  that  other 
horses  besides  the  plaintiff's  were 
frightened  at  the  object  is  admisEdble. 
Darling  t;.  Westmoreland,  52  N.  H. 
401.  The  jury  are  not  to  infer  a  d^ect 
on  the  highway  at  a  particular  time  and 
place  merely  from  the  fact  that  an  injury 
was  sustained  at  that  time  and  place. 
Church  V.  Cherryfield,  33  Me.  460; 
Sherman  v.  Kortr^t,  52  Barb.  (N.  Y.) 
267;  OUins  v.  Dorchester,  6  Cush. 
(Mass.)  396;  Packard  v.  New  Bedford, 
9  Allen  (Mass.),  200;  Calkins  v.  Hart- 
ford, 33  Conn.  57.  But  see  Kearney 
V.  London,  B.  A  S.  C.  Ry.  Co.,  L.  R. 
5  Q.  B.  411;  Feital  v.  Middlesex  R.  R. 
Co.,  109  Mass.  398;  Mullen  v,  St. 
Johns,  57  N.  Y.  567;  Harrison's  Munic. 
Manual  (5th  ed.),  4^etseq.',  Biggar's 
Munic.  Man.  (Canada,  1900)  824  d 
seq. 

1  Farrell  v,  Oldtown,  69  Me.  72; 
Bartlett  v.  Kittery,  68  Me.  358;  Rounds 
V,  Stratford,  26  Up.  Can.  C.  P.  11; 
Nichols  V,  Athens,  66  Me.  402.  Thus 
where  the  wrought  part  of  a  hi^way 
was  sufficiently  smooth  and  "vnde  for 
safe  transit,  a  traveller's  horse,  meeting 
cows  with  boards  on  their  horns,  be- 
came fri^tened  and  ran  the  wa^n 
against  a  blasted  rock  lying  outside 
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and  in  some  jurisdictions  no  liability  attaches  to  the  munidpality 
although  it  may  by  ordinance  or  otherwise  have  expressly  granted 
permission  for  the  display  in  the  public  streets.^ 


the  city  received  oompensationy  nor  in 
charge  of  any  agent  of  the  dty»  and 
the  city  was  not  responable  for  the 
fright  while  both  animalfl  were  travel- 
ling along  the  highway.  Shearm.  & 
Red.  Neg.  (4th  ed.)  SS  263,  358;  2 
Thomps.  Neg.  778. 

In  Michiaan,  where  there  is  no 
liability  on  the  part  of  a  municipality 
for  tort  in  connection  with  the  main- 
tenance of  the  streets  in  the  absence 
of  a  statutory  provifflon  therefor,  it 
was  held  that  the  statute  requiring 
municipal  corporations  to  keep  their 
streets  in  a  condition  reasonably  safe 
and  fit  for  travel  did  not  render  a 
village  liable  for  personal  injuries  bv 
permitting  horae^acing^  on  a  street  which 
was  in  proper  condition  and  safe  for 
travel.  McCarthy  v.  Munifling,  136 
Mich.  622. 

^  Fifield  0.  Phcenix,  4  Ariz.  283; 
Bartlett  &.  Clarksburg,  45  W.  Va.  393. 

A  city  had  passed  an  ordinance 
which  permitted  coasting  on  certain 
streets.  It  was  held  that  the  city  was 
not  liable  for  injury  sustained  by  a 
traveller  as  a  result  of  the  coastmg. 
The  court  said  that  coasting  on  a 
public  street  was  not  necessarily  a 
public  nuisance^  and,  as  under  some 
circumstances,  it  would  be  proper  to 
allow  it,  it  was  discretionary  with  the 
council  to  determine  whether  it  should 
be  permitted,  and  the  city  was  not 
liable  under  the  rule  which  exempts 
the  city  from  liabilit^r  for  the  exercise 
of  legislative  discretion.  Burford  v. 
Grand  Rapids,  53  Mich.  98.  A  city 
by  ordinance  appointed  agents  and 
made  contracts  for  a  Fourtn  of  July 
celebration.  As  a  part  of  the  cele- 
bration five  or  six  unbroken  horses 
were  raced  on  the  public  streets  and 
in  consequence  plaintiff  was  injured. 
It  was  held  that  the  use  of  the  public 
streets  for  horse-racirkg  was  illegal;  and 
also  that  as  the  city  had  no  statutory 
authority  to  contract  for  the  celebra- 
tion, the  orcfinance  and  contracts 
made  or  purporting  to  be  made  by  its 
authority  were  void  as  wholly  vUra 
vires,  and  that  the  city  was  not  liable. 
Marth  t^.  Kingfisher,  22  Okla.  602. 
The  mayor,  pursuant  to  authority 
conferred  upon  him,  granted  a  permit 
to  fire  gun-powder  in  an  anvil  on  a  lot 
in  connection  with  a  Fourth  of  July 


celebration.  Sand  and  gravel  were 
scattered  by  the  firing  oT  the  anvil, 
and  plaintiff's  plate  glass  windows 
were  oroken.  It  was  held  that  the 
city  was  not  liable.  Wheeler  v,  Ply- 
moutii,  116  Ind.  158.  Elliott,  J.,  said: 
"The  city  is  not  liable  for  their  (the 
licensees')  act,  because  it  is  not  shown 
that  it  was  intrimdcally  dangerous.  It 
IS  quite  well  settled  that  a  munidpal 
corporation  is  not  liable  for  the  acts 
of  its  licensees  unless  it  is  shown  that 
they  were  authorized  to  p^orm  an 
act  dangerous  in  itself.  Warsaw  v. 
Dunlap,  112  Ind.  576;  Dooley  p. 
Sullivan,  112  Ind.  451;  Ryan  v. 
Curran,  64  Ind.  345.'; 

In  Massachusetts^  it  has  been  held 
that  a  cit3r  which  undertakes  (under 
the  authority  of  a  statute  providing 
that  the  city  council  may  appropriate 
money  for  such  purpose)  to  celebrate 
a  holiday,  exclusively  for  the  gratuitous 
amusement  of  the  public,  is  not  liable 
in  an  action  by  one  who  sustains  per- 
sonal injuries  throu^  the  negligenee 
of  servants  of  the  city  in  disauxrging 
fireworks  for  the  purposes  of  the  cele- 
bration. Tindley  v.  Salem,  137  Mass. 
171.  The  court  said  that  the  case 
fell  within  the  principle  of  Hill  v. 
Boston,  122  Mass.  344,  referred  to 
supra,  §  1642,  and  that  the  celebration 
of  a  holiday,  when  undertaken  by  a 
city  exclueavely  for  the  gratuitous 
amusement,  entertainment  and  in- 
struction of  the  public,  under  the 
authority  of  the  general  law  referred 
to^  which  was  applicable  to  all  cities 
ahke,  did  not  render  the  city  liable  for 
damages.  Plaintiff's  horse  became 
frightened  while  being  driven  along 
the  street  by  the  fring  of  cannon  on 
the  city  common  under  a  license  granted 
by  the  city  authorities  pursuant  to 
ordinance.  It  was  held  that  the  city 
was  not  liable.  Lincoln  v.  Boston. 
148  Mass.  578.  The  court  pointed 
out  that  the  common  was  only  a 
public  place  in  the  city's  care;  and 
that  the  city  did  not  own  the  land, 
nor  was  it  liable  for  defects  in  the 
paths.  An  ordinance  of  the  dty  pro- 
nibited  the  firing  of  cannon  without  a 
license  or  permit  from  the  city  oflidala. 
The  court  sidd  that  the  ordinance  was 
simply  a  police  regulation,  and  that 
the  license  was  merely  a  removal  of 
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to  persons  injured  by  displays  of  fireworks  and  other  licensed  ex- 


might  under  the  facta  be  liable  for 
the  death  of  the  plaintiff's  intestate. 
In  Crowlev  v.  Rochester  Fire  Works 
Co-,  183  N^  Y.  353,  rcv^g95  N.  Y.  App. 
Div.  13,  the  eoort  held  that  while  a 
discharge  of  fireworks  in  a  street  of  a 
denanly  populated  cit^  may  constitute 
a  nuisance  per  sc,  it  is  not  necessarily 
illegal  to  exhibit  a  display  of  fireworli 
in  an  open  spaca  like  a  park  where j  if 
conducted  with  care,^  no  danger  to 
persons  or  property  is  involved*  In 
Melker  v.  New  York,  190  N.  Y. 
4S1,  ;the  cause  of  an  action  arose 
out  of  the  same  display  of  fireworks  as 
that  involved  in  the  Landau  ease, 
iupra.  The  trial  court  avibniitted  to 
the  jury  the  question  whether  or  not 
the  discharge  of  fireworks  constituted 
a  nuisance,  and  instructed  the  jury 
that  if  the  discharge  wa^  a  ntiisance 
the  defendant  was  liable.  The  jury 
returned  a  verdict  for  the  defendant. 
Under  the  appellate  practice  of  New 
York  courts,  the  Court  of  Appeals 
could  not  review  the  finding  of  the 
jury  that  the  discharge  of  fireworks 
did  not  constitute  a  nuisance  in  fact^ 
and  it  held  that  the  discharge  did  not 
constitute  a  nuisance  per  se^  that 
being  a  question  dependent  entirely 
upon  the  facts  and  clrcumstanoea 
attending  the  discharge,  and  the 
court  affirmed  the  judgment  for  the 
defendant.  A  display  of  fireworks  in 
a  city  park  is  not  a  nuisance  per  se, 
A  municipality  which  licenses  such  an 
exhibition  is  not  liable,  if  the  licensee 
in  giving  the  exhibition  injures  another 
by  negligence.  Dc  Agramonte  v.  MU 
Vernon,  113  N.  Y.  App.  Div.  292. 

Some  of  the  New  York  decisiona 
appear  to  hold  municipalities  liable  for 
the  acts  of  contractors  and  others  who 
have  excavated  the  city  streets  or 
depositee!  building  material  or  street- 
paving  material  therein  under  a  license 
or  authority  from  the  citv.  See  God- 
frey v^  New  York,  104  N.  Y.  App.  Div. 
367,  aff'd  185  N.  Y*  563;  Parks  v. 
New  York,  111  N.  Y.  App.  Div.  S3r>, 
aff'd  1S7  N.  Y.  .555.  But  it  may  be 
doubted  whether  these  decisions  should 
not  be  regarded  as  proceeding  rather 
upon  the  ground  that  the  city,  being 
charged  with  notice  of  the  obstruction, 
had  failed  to  perform  its  duty  to  see 
that  the  obstacle  was  properly  li^tetl, 
gr  was  ao  maintained  by  the  contractor 


as  not  to  endanger  the  public  safetv. 
In  Buckley  v.  New  York,  135  N.  t. 
App.  Div.  512,  it  was  held  that  where 
a  city  licenses  a  plumber  to  make  an 
excavation  in  a  public  street  to  repair 
a  sewer  the  excavation  is  not  a  nuis- 
ance per  sc,  so  as  to  make  the  city  a 
joint  actor  with  the  plumber  in  m^ing 
the  excavation  and  therefore  liable  to 
a  person  injured. 

In  Little  p.  Madison,  42  Wis.  t>43, 
cited  supra f  the  city  had  lieen^d  or 
authorized  an  exhibiiion  of  wild  aninrnh^ 
in  consequence  of  which  plaintiff's 
hoi^s  took  fright  and  plaintiff  was 
injured.  It  was  held,  reversing  the 
trial  court,  that  the  city  was  liable  on 
the  theory  that  the  city  had  authoi^ 
ized  the  use  of  the  street  for  purposea 
which  were  dangerous  and  unjiafe. 
But  oo  second  appeal,  after  a  second 
trial  of  the  case,  these  views  were 
modified.  See  Little  v.  Mafiison,  49 
Wis.  605.  On  the  second  appeal  the 
court  held  that  a  city  is  not  liable  for 
mere  nonfeasance  or  omission  on  the 
part  of  its  officers  in  respect  of  their 
police  duties;  that  a  license  from  the 
dly  to  exhibit  wild  animals,  specify- 
ing no  place  for  such  exhibition^  is'a 
hcense  to  exhibit  in  some  suitable 
place  and  the  fact  that  the  licensee 
makes  the  exhibit  in  a  public  street, 
and  is  permitted  to  do  so  by  the  neg- 
ligence of  the  city  officers,  does  not 
rt^nder  the  city  liable  for  injuries 
resulting  therefrom.  Plaintiff,  pas^ng 
along  a  street,  was  injured  by  the 
firing  of  a  gun  from  the  inside  of  a 
shootijig  mllery.  which  was  near  the 
street  and  which  had  been  Uct^nsed  by 
the  city.  It  was  held  that  the  city 
was  not  Uable;  that  it  was  not  a  csJ^ 
of  defect,  want  of  repair  or  ini5ufficieney 
of  the  street  within  the  meaning  of  the 
Wisconsin  statute.  Hubbell  v.  Virt>- 
aua,  67  Wis,  343.  A  city  had  grante<l 
tae  privilege  of  making  an  exlubition 
in  the  city  streets.  A  part  of  the 
exhibit  consisted  in  what  was  known 
as  a  "slide  for  life,"  in  which  an  acro- 
bat slid  down  a  wire  suspended  from 
the  roof  of  the  court  house  to  a  tele- 
graph pole  at  or  near  the  ground. 
The  acrobat  fell  from  the  wire  and  the 
plaintiff,  a  pedestrian,  was  hurt.  It 
was  held  that  the  city  was  liable. 
^Tieeler  v.  Ft.  Dodge,  131  Iowa,  566. 

A    pja</ann.    sixty-four    feet    long. 
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the  charter  of  a  city  gives  it  the  power  to  cause  sidewalks  to  be 
kept  in  repair,  and  makes  adequate  provision  for  so  doing,  the  ex- 

20  Minn.  117;  Warren  v.  Wright,  3 
111.  App.  602;  Rockford  v.  Hilder- 
brand,  61  HI.  155:  Chicago  v,  Lan- 
glass,  66  m.  361;  Chicago  v,  Crocker, 
2  HI.  App.  279;  Atlanta  v.  Perdue,  53 
Ga.  607;  Chicago  v.  McCarthy,  75 
HI.  602;  Moore  v,  Minneapolis,  19 
Minn.  300;  Market  v,  St.  Louis,  56 
Mo.  189;  Barnes  v.  Newton,  46  Iowa, 
567;  Higert  v.  Greencastle,  43  Ind. 
574;  O'NeU  v.  New  Orleans,  30  La. 
An.  202;  Bacon  v,  Boston  (a  deep 
opening  made  by  adjoining  owner  for 
cellar  window).  3  Cuah.  (Mass.)  174; 
Lowell  t^.  Spaulding,  4  Cush.  275;  lb, 
277;  Kirby  v,  Boybton  Market 
Assoc.,  14  Gray  (Mass.),  249;  Man- 
chester V,  Hartford,  30  Conn.  118; 
Birmingham  v,  Tayloe,  105  Ala.  170; 
Columbus  V.  AngHn,  120  Ga.  785; 
Gri£Fen  v.  Lewiston,  6  Idaho,  231; 
McLean  v,  Lewiston,  8  Idaho,  472; 
Sciota  ».  Norton,  63  111.  App.  530: 
Boswell  V.  Wakley,  149  Ind.  64;  Earl 
V.  Cedar  Rapids,  126  Iowa,  361; 
Muncie  v.  Hey,  164  Ind.  570;  Cov- 
ington V,  Johnson  (Ky.),  69  S.  W. 
Rep.  703;  Hesselbach  v.  St.  Louis, 
79  Mo.  505;  Hill  v.  Sedalia,  64  Mo. 
App.  494;  linooln  ».  O'Brien. 
56  Neb.  761;  Lehn  v.  Brooklyn,  143 
N.  Y.  674;  Dougherty  v.  Horseheads, 
73  Hun  (N.  Y.),  443;  Kirk  ».  Homer, 
77  Hun  (N.  Y.),  459;  Rimby  r.  Phila- 
delphia,  208  Pa.  119;  Gillard  o. 
Chester.  212  Pa.  338;  Brown  if. 
Towanda,  24  Pa.  Super.  Ct.  378; 
Bryant  v,  Orangeburg,  70  S.  Car.  137; 
Sherman  v,  Williams,  77  Tex.  310; 
Alliance  v,  Campbell,  6  Ohio  Cir.  Dec. 
762.  See  also  Atchison  v,  Jansen,  21 
Kan.  560;  Hubbard  v,  ConcorcL  35 
N.  H.  52,  reviewing  Raymond  v,  Ijom- 
ell,  6  Cush.  (Mass.)  524;  Bouch^  v. 
New  Haven,  40  Conn.  456.  A  cover 
made  partly  of  ^lass  and  partly  of  iron, 
forming  a  portion  of  the  surface  of  a 
sidewalk  in  a  city,  and  so  changed  by 
wear  as  to  become  smooth  and  shppery, 
on  which  a  traveller  using  due  care 
sliiw  and  falls,  solely  by  reason  of  itB 
smoothness,  is  such  a  defect  in  a  high- 
way as  to  render  a  city  liable.  Ctch 
marty  v.  Boston,  127  Mass.  329; 
Morse  v,  Boston^  109  Mass.  446;  Kel- 
logg V.  Janesville,  34  Minn.  132; 
Noonan  v.  Stillwater,  33  Minn.  198; 
Nanticoke  Boro'  v.  Wame  (rotten 
sidewalk),  106  Pa.  St.  373;  Beazan  v. 


Mason  City,  58  Iowa,  233;  Thomas 
V.  Brooklyn,  58  Iowa,  438;  Smalley  v. 
Appleton,  70  Wis.  340;  Stack  v.  Porta- 
mouth,  52  N.  H.  221,  and  dining 
measure  of  duty,  as  respeds  sidewalks. 
Duty  as  respects  crossings,  foot-pas- 
sengers, where  to  cross.  Augusta  p. 
Tharpe,  113  Ga.  152;  McLeansboro 
0.  Trammel,  109  HI.  App.  524;  Olatbe 
V.  Mizee,  48  Kan.  435;  Baker  v.  Grand 
Rapids,  111  Mich.  447;  Dallas  v. 
Webb,  22  Tex.  Ov.  App.  48;  Dan- 
ville V,  Robinson,  99  Va.  448;  Olive  v. 
Westmount,  16  Kap.  Jud.  Que.,  C.  S., 
426;  Raymond  o.  Lowell,  6  Cush. 
(Mass.)  524;  Brady  v.  Lowell,  3  Ih. 
121.  Ahridqe  over  a  drain  at  a  street- 
crosang  which  had  been  habitually 
used  by  passengers  along  the  adewalk, 
was  considered  a  part  of  the  sideiralk, 
and  the  city  held  liable  for  injuries 
caused  by  defects  in  it.  Atlanta  v. 
Champe,  66  Gku  659.  AnU,  {  1700, 
and  note. 

Where  a  sidewalk  is  constructed  by 
a  private  person,  without  the  authority 
or  direction  of  the  city,  the  city  will  be 
liable  for  injuries  sustained  by  reason 
of  defects  in  it,  if  it  has  assumed  juris- 
diction over  it  —  as,  by  ordering  the 
owner  to  repair  it,  or  by  permitting  it 
to  be  used  as  a  part  of  the  continuous 
sidewalk  of  a  travelled  thoroughfare. 
Plattemouth  v.  Mitchell,  20  Neb.  228; 
Russell  V.  Canastota.  98  N.  Y.  496 
(giving  notice  to  an  abutting  owner  to 
repair  a  sidewalk  does  not  release  the 
municipal  corporation  from  liability). 
A  mumcipal  corporation  held  liable  for 
an  injury  sustained  by  reason  of  a  de- 
fective sidewalk  constructed  without 
its  authority,  the  defect  havmg  ex- 
isted a  sumcient  length  of  time  to 
charge  it  with  notice.  Saulsbury  v. 
Ithaca,  94  N.  Y.  27.  While  a  city 
having  a  power  to  construct  sidewalks 
may  adopt  one  already  constructed, 
it  must  do  so  by  a  corporate  act;  but 
where  the  plan  of  a  sidewalk  has  been 
changed  by  an  owner  of  adjoining 
propai;y  without  objection  by  the 
city,  its  omission  to  take  any  action  in 
reference  to  it.  after  notice,  cannot 
constitute  a  defence  in  its  favor  to  an 
action  brought  by  one  who  has  re- 
ceived injury  by  reason  of  defects  in 
the  walk.  Urquhart  v.  Ogdenaburgji, 
97  N.  Y.  238.  Right  of  fiot-tmeUer9 
to  travel  along  ana  across  streeL    lb.; 


Digitized  by  V:rOOQlC 


the  repairs,  and  which  was  not  defective  by  reason  of  any  obstruc- 
tion caused  or  other  act  done  by  him.^ 

§  1705  (1013).  Unsafo  Streets  and  PubUc  Places;  Awnings  and 
Falling  Substances.  —  In  connection  with  the  subject  of  streets 
and  sidewalks  may  be  considered  the  liability  of  a  municipal  cor- 
poration/or injuries  to  travellers  by  reason  cf  falling  substances^  such 
as  awnings,  cornices,  snow,  and  ice  from  roofs  and  the  like,  or  by 
reason  of  the  fall  of  rotten  poles  or  trees  in  the  streets  or  public 
places.  Municipal  corporations  have  sometimes  been  held  liable 
for  personal  injuries  suffered  by  travellers  on  the  street,  sidewalks, 
and  public  squares  from  the  fall  of  dangerous  substances.  The 
ground  of  the  liability  is  negligence.^  The  courts  have  in  some  cases 
based  the  liability  on  statute  provisions  respecting  keeping  streets 
in  repair  or  safe  and  convenient  for  travel,  and  in  other  cases  on 
the  duty  of  the  corporation  in  this  regard  based  upon  general 
principles.  On  the  one  ground  or  the  other,  it  is  generally  held 
to  be  a  corporate  duty  to  keep  the  streets  of  a  city  in  such  repair 
that  they  may  be  safely  travelled.  The  duty  is  not  limited  to  the 
road-bed.  A  permanent  wooden  awning  or  roofing,  covering  the 
sidewalk  of  a  street,  and  resting  for  support  upon  wooden  posts 
bedded  in  the  street,  if  insecurely  supported,  so  as  to  be  dangerous 
to  persons  using  street,  is  a  defect  in  the  street  which  the  city  is 
bound  to  repair.  Such  a  structure  made  for  private  purposes,  if 
unauthorized,  is  an  encroachment  upon  the  public  street,  and  a 
nuisance,  which  it  is  the  duty  of  the  city  officers,  after  notice, 
express  or  implied,  of  the  danger,  to  remove.  If  such  a  structure 
exists  by  authority  of  the  city,  the  city  is  liable  for  any  defect  aris- 
ing from  want  of  proper  supervision  or  from  negligence  in  its  con- 
struction, and  in  such  case  there  may  be  such  liability,  although 
there  be  no  external  indication  of  danger.^    The  power  of  a  dty 

^  Keokuk  v.  Keokuk  Indep.  Sch.  owner  held  primarily  liable  for  lack  of 
Dist.,  53  Iowa,  352;  s.  c.  5  N.  W.  Rep.  repair  of  the  street.  Devine  v.  Fond 
503:  Kirbv  V.  Boylston  Market  Assoc,  du  Lac,  113  Wis.  61.  Charter  pro- 
14  Gray  (Mass.),  249:  Flvnn  v.  Can-  visions  giving  the  city  an  action  over 
ton  County,  40  Ma.  312;  Heeney  against  the  owner  of  the  adjacent  lot. 
V.  Sprague,  11  R.  I.  456;  Eustace  v.  Rockford  v.  Hilderbrand,  61  lU.  155. 
Johns,  38  Cal.  3;  Jansen  v.  Atchison,  Post,  §§  1725,  1727;  Sheann.  &  Red. 
16  Kan.  358;  Moore  v.  Gadsden.  93  Nes.  (4th  ed.)  §§  301,  343,  384,  701, 
N.  Y.  12;  Russell  v.  Canastota,  98  N.  andf  cases. 

Y.  496;  Hartford  v.  Talcott,  48  Conn.  «  Infra,  §  1706.  Denver  v.  Sherret, 
525;  Betz  v.  limingi,  46  La.  An.  88  Fed.  Rep.  226;  Cincinnati  p.  Fraser, 
1113;  Campbell  v.  Boston,  189  Mass.  18  Ohio  Cir.  Ct.  R.  50.  As  to  the 
7;  Baustian  v.  Young,  152  Mo.  317;  right  of  abutting  owners  to  construct 
Blackwell  v.  Hill,  76  Mo.  App.  46;  and  maintain  awnings,  see  ante^  { 
Rochester  v.  Campbell,  123  N.  Y.  405;  1186. 
Lincohi  t;.  O'Brien,  56  Neb.  761.    Lot-       »  Hume  v.  New  York,  74  N.  Y. 


the  decisions,  which  are  fully  referred  to  in  the  notes,  some  of 
which  rest  upon  statute  provisions  and  others  on  general  principles 

takes  no  precaution  to  prevent  injury  Nor  is  a  city  liable  for  injury  sustained 
to  parties  using  the  sidewalk,  it  will  by  a  traveller  on  a  sidewalk  by  the 
be  liable  in  damages  to  a  person  in-  falling  on  him  of  a  sign  susT^ended  <wer 
jured  by  its  fall.  In  a  subsequent  case  the  sideuxslk  by  the  adioming  pro- 
m  Indiana^  EUioUf  C.  J.,  said  that  prietor,  and  insecurely  fastened,  al- 
the  case  of  Grove  v.  Ft.  Wayne,  supra,  though  the  city  had  notice  of  the  posi- 
'' carried  the  principle  on  w{^ch  it  tion  and  unsafe  condition  of  the  sign, 
proceeds  to  the  utmost  verge,  and  Jones  v.  Boston,  104  Mass.  75;  a.  p. 
only  decides  that  a  person  travelling  Salisbury  v.  Herchenroder,  106  Mass. 
on  a  public  street  may  recover  (of  the  458.  Compare  West  v.  Lynn,  110  Mass. 
city,  if  it  is  n^ligent)  for  an  injury  514  (where  city  was  held  liable,  the 
caused  by  the  mil  of  an  overhanging  sign  beinc  to  some  extent  supported 
cornice."  Anderson  v.  East,  117  Ind.  on  the  siaewalk).  Nor  by  the  falling 
126,  129,  distinguishing  Grove  v.  Ft.  of  an  iron  weight  attached  to  a  flag 
Wayne,  and  holding  that  a  city  is  not  which  was  suspended  across  the  street 
liable  for  the  fall  of  an  unsafe  wall  by  third  persons.  Hewison  v.  New 
causing  damages  to  another  building  Haven,  34  Conn.  136.  Some  of  the 
situate  upon  private  property;  there  later  cases  cited  follow  Hixon  v.  Lowell, 
being  no  statute  declanng  the  liar  13  Gray  (Mass.),  59,  in  preference  to 
bility,  and  the  city  not  being  charged  Drake]  v.  Lowell,  13  Met.  (Mass.) 
with  the  duty  of  protecting  private  292,  and  state  the  distinction  which, 
property,  its  default  was  not  m  respect  in  Hixon  v.  Lowell,  the  court  thought 
of  a  ministerial  or  corporate  duty,  but  it  easier  to  feel  than  to  express.  6  Am. 
only  in  respect  of  its  public  powers  Law  Rev.  566.  But  is  it  easy  either 
and  duties,  and  hence  such  default  to  feel  or  express  the  distinction?  And 
was  not  tne  ground  of  an  implied  does  not  the  difficulty  come  from  hold- 
liability  for  (Uimages.  Falling  tree,  ing  that  the  statute  embraced  a  case 
Chase  v.  Lowell,  151  Mass.  422.  like  Drake  v,  Lowell?  See  Jones  p. 
Liability  for  falling  substances  fur^  New  Haven  (falling  of  dead  limb  from 
iher  illustrated.  The  statute  of  AfcMso-  tree  in  public  sauare),  34  Conn.  1; 
chusetts^  before  cited  (ante,  i  1691,  Salisbury  v.  Hercnenroder,  106  Mass. 
note),  IS  held  to  extend  to  injuries  458.  Liability  for  injury  by  fall  of 
caused  by  defectioe  awnings  projected  derrick  on  highway.  Haitiy  v.  Keene, 
over  the  sidewalk^  and  where  the  defect  52  N.  H.  370;  distinguished,  Cain  v. 
or  want  of  repair  in  the  projection  is  Syracuse,  95  N.  Y.  83.  Rotten  pole  in 
of  a  nature  to  render  its  continuance  street.  Norristown  v.  Moyer,  67  Pa. 
dangerous  to  the  public  safety.  Drake  St.  355.  Tree  in  street.  Vosjper  v.  New 
V.  Lowell,  13  Met.  (Mass.)  292;  Day  York,  49  N.  Y.  Superior  Court.  296; 
V.  Milford,  5  Allen  (Mass.),  98.  The  Jones  v.  New  Haven,  infra.  Oumer, 
question  is  close,  and  is  admitted  to  and  not  tenant,  responsible  for  safety 
reach  the  utmost  limit  of  corporate  of  awning;  and  if  the  town  is  held 
liability,  and  the  liability  is  regarded  liable,  it  may  recover  over  from  the 
as  exceptional.  Per  Chapman,  J.,  in  owner.  Milford  v.  Holbrook,  9  Allen 
Keith  V.  Easton,  2  Allen  (Mass.).  552;  (Mass.),  17;  Lowell  v.  Short.  4  Cush. 
Barber  v.  Roxbury,  11  Allen  (Mass.),  (Mass.)  275;  76.  277;  Shipley  r. 
318.  See  opinion  of  Clifford,  J.,  in  Fifty  Associates,  106  Mass.  194; 
Merrill  v.  Portland,  4  CUff.  C.  C.  138,  infra,  Si  1726,  1727.  In  New  York: 
as  to  municipal  hability  for  falling  Hume  v.  New  York,  74  N.  Y.  264; 
awning;  Grove  v.  Ft.  Wayne,  45  Ind.  Taylor  v.  Peckham,  8  R.  I.  349.  See 
429.  And  it  was  held  in  Hixon  v.  Garland  v.  Towne,  55  N.  H.  55.  When 
Lowell,  13  Gray  (Mass.),  59,  that  a  owner  is  not  liable.  Leonard  v.  BUarer, 
city  was  not  liable  where  the  only  do-  115  Mass.  86;  Clancy  v.  Byrne,  56 
feet  in  the  street  is  the  projection  from  N.  Y.  129. 

the  roof  of  a  building  not  owned  by        Liability  for  injuries  received  on  a 

the  city  of  a  mass  of  ice  and  snow  which  street  by  the  fall  of  an  unsafe  waU.    In 

had  gradually  accumulated  there  until  Georaia,  a  city  corporation,  mth  the 

it   overhung  the   travelled  way   and  usual  power  to  keep  streets  in  repair 

rendered    the    passing   beneath    dan-  and  to  remove  buildings  and  obstnio- 

gerous.    Muncie  v.  Hey,  164  Ind.  570.  tions  thereon,  was  considered  to  have 
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to  provide  fof  everything  that  iruiy  happen  upon  them,  but  only  for 
sudi  things  as  ordinarily  exist  or  such  as  may  reasonably  be  ex- 
pected to  occur.^  They  are  not  bound  to  keep  the  streets  in  such 
condition  that  a  traveller  thereon  may  with  safety  nm  his  horses  at 
a  furious  rate  of  speed  or  drive  thereon  unmanageable  horses,  nor 
are  they  bound  to  keep  them  in  such  condition  that  damage  may 
not  be  caused  thereon  by  horses  which  have  escaped  from  the  control 
of  their  driver  and  are  running  away.^ 

§  1707  (1016).  Width  to  bo  kept  in  Repair.—  Nor,  as  already  ind* 
dentally  stated,'  is  a  municipal  corporation  bound  to  keep  all  of  its 
streets  and  ail  parts  of  the  street  in  good  repair.  When  it  opens  a 
street  and  invites  public  travel,  it  must  be  made  reasonably  safe 
for  such  use;^  but  this  does  not  necessarily  imply  as  a  matter  of 

negligent  defect  in  the  highway,  the 
fact  that  the  horse  was  at  the  time  iin- 
oontrollable,  or  running  away,  fur- 
nishes no  defence  to  an  action  for  the 
injury.  Baldwin  v.  Greenwoods  Tump. 
Co.,  40  Conn.  238;  Hull  v.  Kanaaa 
City,  54  Mo.  601:  Hunt  v.  Pownal, 
9  Yt.  418;  Winship  v.  Enfield,  42 
N.  H.  197;  Hey  v.  Philadelphia,  81  Pa. 
St.  44;  Sherwood  v.  Hamilton.  37 
Up.  Can.  Q.  B.  410;  Rin^  p.  Cohoes, 
77  N.  Y.  83;  anU,  §§  1698,  note,  1699. 

«  Ante,  i  1699. 

^  That  a  street  typened  for  travd  has 
noi  been  improved  and  graded  is  no 
defence  in  actions  caused  by  defects  in 
it.  Murphv  v,  Indianapolis,  83  Ind. 
76.  As  to  the  liability  anang  from  the 
jilan  of  a  street  creatmg  an  unsafe  con- 
dition, it  was  said  by  Valentinej  J.,  in 
Gould  0.  Topeka,  32  Kan.  485,  where 
part  of  a  street  consisted  of  a  hi^  and 
narrow  embankment  not  guarded  by 
railings  or  barriers,  and  not  lighted 
at  mght  (seea?ito,  §  1696):  "In  our 
opinion,  a  city  has  no  more  right  to 
plan  or  create  an  unsafe  and  dangerous 
condition  of  one  of  its  public  streets 
than  it  has  to  plan  or  create  a  public 
or  common  nmsance;  and  it  is  ad- 
mitted that  it  has  no  right  to  do  this." 
In  such  a  case,  if  the  court  can  say  as  a 
matter  of  law,  that  the  plan  was  dan- 

gerous  and  unsafe,  the  city  should  be 
eld  for  damages  resulting  to  indi- 
viduals; but  if  different  persons,  upon 
the  facts,  might  have  different  opimons 
as  to  the  condition  of  the  street  for 
safetv,  the  city  ought  to  have  the 
benefit  of  the  doubt.  The  presump- 
tion is  in  favor  of  the  city.  Gould  v. 
Topeka,  supra;  see  post,  §§  1739  et  seg.. 


*  Ante,  §  1705,  and  note.  Columbus 
V.  Ogletree,  96  Ga.  177:  Olney  v.  Riley, 
39  fll.  App.  401;  Willis  v.  Newbem, 
118  N.  Car.  132. 

«  Ring  V.  Cohoes,  77  N.  Y.  83, 
where  the  subject  is  clearly  presentea 
by  Earl,  J.;  Moulton  v.  Sandford,  51 
Me.  127;  Nichols  o.  Athens,  66  Me. 
402;  Perkins  t^.  Fayette,  68  Me.  152; 
Davis  V,  Dudley,  4  Allen  (Mass.),  557, 
558;  Titus  v.  Northbridge,  97  Mass. 
258;  Fogg  v.  Nahant,  98  Mass.  578; 
Murdock  v,  Warick,  4  Gray  (Mass.), 
178;  Dreher  v.  Fitchburg,  22  Wis.  675; 
Houfe  V.  Fulton,  29  Wis.  296;  Rock- 
ford  V.  Hildebrand,  61  111.  155;  Hun- 
girman  v.  Wheeling,  46  W.  Va.  761; 
unt  V.  New  York,  109  N.  Y.  134  (not 
liable  for  damages  caused  by  an  ea> 
vlosion  of  gas  in  manhole  of  a  steam- 
neating  company's  pipe);  Turner  v. 
Newburgh,  109  N.  Y.  301  Goose  stone 
on  cross-walk).  They  are  not  bound 
to  keep  streets  passable  for  horses 
which  have  escap^  from  their  owners. 
Mobs  v.  Burlington,  60  Iowa,  438. 
Infra,  §§  1708,  1712.  When  a  horse 
by  reason  of  fright,  disease,  or  vicious- 
ness  becomes  actually  uncontrollable, 
so  that  his  driver  cannot  stop  him  or 
direct  his  course,  or  regain  control 
ovGt  his  movements,  and  in  this  con- 
dition comes  upon  a  defect  in  the  high- 
way by  which  an  injury  is  occasioned, 
the  town  is  not  liable  for  the  injury, 
unless  it  appears  that  it  would  have 
occurred  if  the  horse  had  not  been  so 
uncontrollable.  Titus  v.  Northbridge, 
97  Mass.  258;  Stone  v.  Hubbardston, 
100  Mass.  49,  54;  ante,  §§  1696.  1698, 
note.  In  some  of  the  States  the  rule 
is  that  when  an  accident  occurs  from  a 
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bility  are  considered  to  exist,  without  a  statute  giving  an  action, 
when  the  following  conditions  concur:  — 

1.  The  place  in  question,  whether  bridge,  sidewalk,  or  street, 
must  be  one  which  it  is  the  duty  of  the  corporation  to  repair  or 
keep  in  a  reasonably  safe  condition;  and  this  duty  (to  keep  in  repair), 
if  not  specifically  enjoined,  must  arise  upon  a  just  construction  of 
the  charter  or  statutes  applicable  to  the  corporation. 

2.  This  duty  or  burden  must  appear,  upon  a  fair  view  of  the 
charter  or  statutes,  to  be  imposed  or  to  rest  upon  the  municipal  cor- 
poration,  as  suchj  and  not  upon  it  as  an  agenpy  of  the  State,  or  upon 
its  officers  as  independent  public  officers.^  (This,  however,  in  gen- 
eral, appears  sufficiently  where  the  municipality  sought  to  be  made 
liable  exists  under  a  special  charter  or  general  act  which  confers 
upon  it  peculiar  powers  and  privileges  as  respects  streets,  their  con- 
trol and  improvement,  not  possessed  throughout  the  State  at  large 
under  its  general  enactments  concerning  ways.) 

3.  The  power  to  perform  the  duty  of  maintaining  the  streets  in 
a  reasonably  safe  condition,  by  authority  to  levy  taxes  or  impose 
local  assessments  for  the  purpose,  must  be  (as  it  almost  always  is) 
conferred  upon  the  corporation.* 


text;  Wilson  v.  Wheeling,  19  W.  Va. 
323;  Denver  v,  Dunsmore,  7  Colo. 
328;  Denver  v.  Dean,  10  Colo.  375; 
Shearer  v.  Buckley,  31  Wash.  370. 

*  Text  approved,  Williams  v. 
Shelby  Countv  Tax.  Dist..  16  Lea 
(Tenn.),  531,  holding  that  ike  Taxing 
District  of  Shdby  County,  thouj^  a 
municipal  corporation,  was  not  liable, 
under  the  act  creating  it,  for  property 
injured  in  an  accident  caused  b^  its 
failure  to  keep  the  streets  in  repair. 

*  Weightman  v.  Washington,  1 
Black  (U.  S.),  39  (corporate  liability  for 
unsafe  briage);  distinguished  from 
Providence  v,  Clapp.  17  How.  (U.  S.) 
161 ;  and  from  Russell  v.  Devon  County, 

2  T.  R.  661,  667;  and  approvmg  Hen- 
ley V,  Lyme  Regis,  5  Bing.  91:  s.  c. 

3  Bam.  &  Ad.  77:  s.  c.  2  CI.  A  Rn. 
331 :  Barnes  p.  Dist.  of  Columbia,  91 
U.  S.  540;  aeveland  v.  King.  132  U.  S. 
295:  Omaha  v,  Olmsted  (hole  in  side- 
wfi^),  5  Neb.  446.  Text  cited  and 
appro v^  in  Jansen  v.  Atchison,  16 
Kan.  358;  Campbell,  Adm.  &.  Mont- 
gomery, 53  Ala.  527;  Oliver  v.  Kansas 
City,  69  Mo.  79;  Craig  v.  Sedalia,  63 
Mo.  417:  Itichmond  v.  Courtnev,  32 
Gratt.  (Va.)  792:  Centreville  v.  Woods, 
57  Ind.  192;  Albritton  v.  Huntsville, 
GO  Ala.  486;   Rankin  t;.  Buckman,  9 


Oreg.  253,  approving  text.  Wei^i- 
man  v.  Washington,  above  cited,  was 
followed  bv  Nebracuca  City  v.  Qsmp- 
bell,  2  Black,  590,  where  a  city  corpora- 
tion, with  control  over  streets,  and 
power  to  levy  taxes  to  keep  them  in 
repair,  which  left  a  bridge  on  a  street 
over  a  creek  defective  and  unsafe  for 
tDorU  of  side-Tailing,  was  held  liable  for 
damages  happening  in  consequence. 
See  also  Chicago  v.  Robbins,  2  Black 
(U.  S.),  418.  8.  c,  a|»in  4  Wafl.  (U.  S.) 
657;  New  York  v,  Sheffield  (stump  in 
sidewalk),  4  WaU.  (U.  S.)  189.  This 
case,  which  was  somewhat 


m 

its  circumstances,  was  tried  before  Mr. 
Justice  Nelson  at  the  circuit.  When 
the  evidence  was  in.  the  learned  judge 
charged  the  jury,  wnereupon  the  coun- 
sel for  the  city  handed  up  a  long  series 
of  requests  to  charge,  which  his  Honor, 
without  reading,  curected  to  be  g^ven 
to  the  clerk  ana  filed,  ffis  judgment 
was  affirmed.  See  also  Hutson  v.  New 
York,  9  N.  Y.  163,  s.  c.  5  Sandf.  289. 
Mason,  J.,  admits  existence  of  cases 
of  contrary  bearing  where  the  means  to 
keep  in  repair  are  limited,  but  regards 
them  as  not  applicable,  smoe  the  city 
of  New  York  '^is  possessed  of  the  most 
ample  powers  in  this  respect."  /b. 
170.   See  8.  c.  6  Sandf .  (N.  Y.  Saperifv 
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have  been  enacted  in  States  in  which  the  doctrine  of  the  implied 
liability  of  municipal  corporations  is  recognized,  declaring  that 
such  municipalities  shall  not  be  liable  for  a  defect  in  the  dty  streets 
unless  written  notice  of  the  defect  should  have  been  given  to  the  muni- 
cipality a  prescribed  time  prior  to  the  occurrence  of  the  damage  or 
injury.  In  these  cases  the  power  of  the  legislature  to  attach  this 
qualification  to  the  implied  liability  of  the  municipality  has  been 
disputed,  but  the  courts  have  sustained  the  legislative  authority 
to  so  enact,  and  have  elucidated  the  precise  ground  upon  which  the 
implied  liability  exists.  These  decisions  recognize  the  fact  that  a 
municipal  corporation  is  the  creature  of  the  legislature  and  its 
rights,  duties,  and  liabilities  are  to  be  measured  by  the  statutes 
under  which  it  exists.    The  liability  of  the  municipality  for  a  defect 


to  the  injury  was  held  not  unconstitu- 
tional. Infra,  §§  1709,  1717,  1718,  as 
to  notice  to  the  city.  The  rule  as  to 
implied  liability  of  municipal  cor|x>rar 
tions  for  damages  caused  by  their  failure 
to  keep  their  streets  and  sidewalks 
in  a  safe  condition,  was  vigorously 
assailed  by  counsel  in  Jansen  v.  Atchi- 
son, 16  Kan.  358;  but  the  court  ad- 
hered to  its  former  decisions,  remark- 
ing that  althou^  the  reasons  g^ven 
for  the  rule  mi^t  not  be  entirely 
satisfactory,  yet  it  had  been  so  gener- 
all^r  approved,  and  was  on  the  whole 
so  just,  that  it  ought  not  to  be  over- 
thrown. Ground  of  implied  liability 
in  Indiana,  ante,  §  1706,  note. 

The  principles  stated  in  the  text  find 
some  support  in  the  general  reasons  on 
which  the  judgments  in  several  im- 
portant recent  cases  in  Endand  rest. 
Foreman  v.  Canterbury,  L.  R.  6  Q.  B. 
214;  Mersey  Dock  Cases,  L.  R.  1  H. 
L.  93;  B.  c.  11  H.  of  L.  Cases,  687. 
Contra,  In  New  Jersey  the  view  is 
taken  that  the  duty  of  a  city  in  respect 
to  the  repair  of  its  streets  is  &  public 
duty  (not  a  corporate  one)^  ana  that 
the  neglect  to  perform  it  wiU  not  give 
a  private  remedy  without  an  express 
statute.  Pray  v.  Jersey  City.  32  N.  J. 
L.  394,  reaflirming  Sussex  County  v. 
Strader  (quasi  corporation),  18  N.  J. 
L.  108;  Condict  v.  Jersey  (jity,  46  N. 
J.  L.  157.  Compare  Durant  v.  Palmer, 
29  N.  J.  L.  544.  See  also  Detroit  t^. 
Blackeby,  21  Mich.  84;  s.  c.  9  Am. 
L.  Reg.  (n.  b.)  670,  with  note.  In 
Maryland,  the  other  extreme  is  held, 
and  counties  are  liable  without  an 
express  statute  to  a  private  action  in 
respect   of   defective   roads,    on   the 


ground  that  a  public  duty  is  enjoined 
with  the  means  of  performance,  and 
that  the  public  have  a  remedy  for 
neglect  b^r  indictment,  and  a  party 
specially  injured  by  action.  Anne 
Arundel  County  v.  Duckett.  20  Md. 
468;  Calvert  County  v.  Gibson,  36 
Md.  229;  Baltimore  v,  Pendleton,  15 
Md.  12;  ante,  §  1638,  note.  See  Brown 
t^.  Jefferson  County,  16  Iowa,  339, 
assuming  liability  of  counties  for 
defective  bridges.  But  see  Soper  p. 
Henry  County,  26  Iowa,  264,  and 
Rigony  t^.  Schuylkill,  103  Pa.  St.  382, 
for  discussion  of  question. 

In  Pennsylvania  the  duty  and  lia- 
bility as  to  maintaining  highways  and 
bridges  in  repair  is  statutory.  The 
statute  enacts  that  "all  roads  shaU  be 
kept  in  repair  at  the  expense  of  the 
township."  It  is  the  duty  of  the 
county  commissioners  b^  statute  to 
repair  all  bridges.  Liabuity  in  dam- 
ages for  neglect  of  such  duty  is  held  to 
follow  as  a  consequence.  Rigony  v. 
Schuylkill  County,  103  Pa.  St.  382: 
Rapho  V.  Moore^  68  Pa.  St.  404.  And 
an  action  will  he  to  recover  damages 
for  an  injury  sustained  by  reason  of 
the  negligence  of  its  officials  to  keep 
its  roads  and  streets  in  proper  repair. 
Pittsburgh  &  B.  Pass.  Ry.  C!o.  v.  Pitts- 
burgh, 80  Pa.  St.  72;  McLaughlin  v. 
Corry,  77  Pa.  St.  109;  Dean  v.  New 
Milford,  5  W.  <&  S.  545;  AUentown 
V.  Kramer,  73  Pa.  St.  406;  Newlin  p. 
Davis,  77  Pa.  St.  317;  Fritsch  v,  Alle- 
gheny. 91  Pa.  226.  In  Illinois  dvil 
townsnips  not  thus  liable.  Ruasell  r. 
Steuben,  57  HI.  35;  White  v.  Bond 
County,  58  lU.  297. 
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"  §  1710  (1018).    Author'8  Comments  on  the  Doctrine  of  ImpUed 
Liability.  —  Where  the  duty  to  keep  streets  in  repair  is,  in  terms,  enr 


expressly  made  so  by  statate.  But  the 
court  declared  that  its  decision  in 
Goddard  v.  lincohi,  supra,  did  not 
necessarily  lead  to  that  result,  and 
reaflBjmed  Omaha  v.  Olmstead^  5  Neb. 
446,  which  held  that  the  making,  im- 
proying,  and  repairing  of  streets  by  a 
municipal  corporation  relate  to  its  cor- 
porate interests  only,  and  that  the 
municipahty  is  liable  for  its  f ulure  to 
perform  its  duty,  when  it  has  the 
exclusiye  control  of  the  streets  and 
ample  means  to  do  so.  Citing  Platts- 
mouth  V.  Mitchell,  20  Neb.  228;  Ponca 
V.  Crawford,  23  Neb.  662;  Wahoo  v. 
Reeder,  27  Neb.  770;  Ord  v.  Nash, 
60  Neb.  335;  Brown  v.  Pierce,  78  Neb. 
623;  Burke  t^.  South  Omaha,  79  Neb. 
793.  See  also  Ruth  t^.  Omaha,  82 
Neb.  846. 

In  MacMullen  v.  Middletown,  187 
N.  Y.  37,  the  Appellate  Division  of 
the  Supreme  Court  held  that  the 
legislature  could  not  constitiUionaUy 
require  written  notice  of  the  existence  of 
a  defect  in  the  city  streets  as  a  con- 
dition precedent  to  the  liability  of 
the  mimicipality,  but  the  Court  of 
Appeals  held  to  the  contrary.  After 
referring  to  the  fact  that  municipal 
corporations  are  the  creatures  of  the 
legislature,  Gray,  J.,  said,  "The  charter 
of  the  defendant  made  the  common 
council  commissioners  of  highways  for 
the  city.  They  were  charged  with 
the  duty  of  keeping  the  streets  in 
proper  condition  and  were  empowered 
to  require  the  owners  and  occupants 
of  buildings,  or  lots,  to  clean  the  snow 
and  ice  from  the  sidewalks.  That 
these  provisions  of  the  charter  would 
make  the  municipality  responsible  for 
the  acts  of  its  officials,  as  corporate 
ajgents,  in  the  absence  of  any  restric- 
tiye  clause,  may  be  regarded  as  haying 
been  settled  by  the  decision  of  this 
court  in  the  case  of  Conrad  v.  Ithaca, 
16  N.  Y.  158,  the  authority  of  which 
has  been  repeatedly  recogmzed  since. 
Ehrgott  t;.  New  York,  96  N.  Y.  264, 
265;  Ryan  v.  New  York,  177  N.  Y. 
271,  288.  The  doctrine  of  municipal 
liability,  thus  settled,  rested  upon  the 
proposition  that  the  municipal  cor- 
poration, for  a  consideration  received 
from  the  sovereign  power,  has  agreed, 
expressly  or  impliedly,  to  do  certain 
things,  and  its  neglect  to  do  them 
exposes  it  to  pubhc  prosecution,  or 


to  a  private  action  by  any  peraoo 
injured  thereby.  But  this  doctrine, 
or  rule,  of  responmbility  furnishes  no 
satisfactory  reason  why  the  legislature, 
which  creates  this  public  corporation, 
may  not  validly,  m  the  exercise  of 
its  conceded  general  powers  of  control, 
deny  to  the  individual  the  rijght  to 
maintain  a  private  action  against  it, 
or  restrict  the  right  by  any  regula- 
tion, which  it  deems  proper.  .  .  . 
Where  the  charter  voices  the  will  of 
the  legislature,  upon  the  subject  of 
the  responsibility  of  the  political 
agency  of  the  State  to  answer  to  the  ' 
complaint  of  a  private  individuAl,  it 
announces  a  rule  of  conduct,  whidb  is 
to  ^vem  the  relations  of  the  munici- 
pahty with  its  citizens.  No  right  is 
thereby  taken  away;  but  refative 
rijghts  are  defined,  which  are  to  be 
binding  upon  those  who  choose  to 
remain  residents  of  the  municiiMUity. 
Legislative  restriction,  or  regulation, 
is  especially  justifiable  where  the 
provision  has  relation  to  the  perform- 
ance of  duties,  which,  as  in  this  case, 
though  for  the  corporate  benefit,  are, 
also,  of  public  interest.  The  power  <a 
control  over  streets  and  highways  was 
delegated  by  the  legislature  to  the 
common  coundl  of  the  city,  as  its 
representative,  in  the  interest  of  a 
better  governmental  policy.  It  might 
have  reserved  the  performance  of  a 
duty  so  important  to  the  general  public 
to  an  independent  body,  as  a  conven- 
ient way  of  exercising  the  ^vem- 
mental  functions.  If,  in  investing  the 
municipality  with  the  duty,  the  ^ps- 
lature  should  regard  its  performance  as 
partaking  of  a  governmental  nature 
and  should  relieve  it  of  responsibility 
for  breaches,  could  it  properly  be  said 
to  have  violated  any  constitutional 
rights  of  the  citizens?  I  think  not, 
and  if  the  view  of  the  learned  court 
below  is  right,  that  the  provision  in 
this  charter  was  equivalent  to  a  denial 
of  any  remedy  for  an  injury  sustained 
throu^  a  failure  of  the  defendant  to 
keep  its  streets  in  good  order,  then  I 
hola  that  its  enactment  was  a  valid 
exercise  of  legislative  power." 

A  provision  making  the  liability  of 
a  municipal  corporation  dependent 
upon  prior  toritten  notice  of  the  defect 
may  be  inserted  in  a  charter  prepared 
on  behalf  of  the  municipality  by  a 
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the  streets  and  sidewalks.  Nor  is  every  defect  therein^  though  it 
may  cause  the  injury  sued  for,  actionable.  It  is  sufficient,  we  think, 
if  the  streets  (which  include  sidewalks  and  bridges  thereon)  are  in  a 
reasonably  safe  candiHon  for  travel  in  the  ordinary  modes,  by  night 
as  well  as  by  day;  and  whether  they  are  so  or  not  is  a  practi- 
cal question  to  be  determined  in  each  case  by  its  particular 
circumstances.^ 

1  Blake  v.  St.  Louis,  40  Mo.  569,  (Del.)  443;  Columbus  v.  Anglm,  120 
571,  per  Wagner,  J.;  Smith  0.  St.  Ga.785;  Idlettv.  Atlanta,  123  Ga.  821; 
Joseph,  45  Mo.  449;  Basaett  v.  St.  Salerno.  Webster,  192111.369;  Chicago 
Joseph,  53  Mo.  290;  Craig  t^.  Sedalia,  v.  Kohlhof,  64  111.  App.  349;  Rock 
63  Mo.  417;  'Beaudean  v.  Cape  Girar-  Island  9.  Drost,  71  Dl.  App.  613;  Elm 
deau,  71  Mo.  392;  Tritz  v.  Kansas  9.Thomp8on.98Ill.  App.  358;  Beanb- 
City,  84  Mo.  632.  Supra,  §  1707.  town  v.  Clark,  104  Ilf.  App.  568;  Chi- 
Text  cited  and  approved,  Kichmond  cago  v.  Gillette,  108  Hi.  App.  455; 
V.  Courtney,  32  Gratt.  792;  Centre-  Nokomis  v,  Farley,  113  Dl.  App.  161; 
ville  t^.  Woods,  57  Ind.  192;  Seward  Muncie  v.  Hey,  164  Ind.  570;  Viik- 
V.  Milford,  21  Wis.  485;  Landolt  v,  cennes  0.  Spees,  35  Ind.  App.  389;  Pad- 
Norwich,  6  Am.  L.  Reg.  (n.  s.)  383;  elford  v.  Eagle  Grove,  117  Iowa,  616; 
Fumell  V.  St.  Paul,  20  Minn.  117;  Kansas  City  v.  Orr,  62  Kan.  61;  Hol- 
Atchison  t^.  Jansen,  21  Kan.  560;  litza  v.  Kansas  City,  68  Kan.  157; 
Vicksburg  v.  Hennessy.  54  Miss.  363,  Louisville  v.  Johnson  (Ky.),  69  S.  W. 
391;  Leicester  v,  Pittsford,  6  Vt.  245;  Rep.  803;  West  Kentuclgr  Tel.  Co. 
Rockford  v.  Hilderbrand,  61  111.  155;  v.  Pharis  (Ky.),  78  S.  W.  Rep.  917; 
Raymond  t^.  Lowell,  6  Cush.  (Mass.)  Clay  City  v.  Abner  (Ky.).  82  S.  W. 
524,  534;  Davenport  t^.  Ruckman,  37  Rep.  276;  Blume  v.  New  Orleans,  104 
N.  Y.  568;  Johnson  v.  Haverhill,  35  La.  345;  Pierce  v.  Wilmington,  2  Md. 
N.  H.  74;  Ghenn  v,  Provincetown,  105  306;  Magaha  v,  Hagerstown,  95  Md. 
Mass.  313;  Williams  v,  Clinton,  28  62;  Leslie  i^.  Grand  Rapids,  120  Midi. 
Conn.  264;  Bacon  v,  Boston,  3  Cush.  28;  Lee  v.  Port  Huron,  128  Mich.  533; 
(Mass.)  174;  Manderschid  v.  Dubuaue,  Bieber  v.  St.  Paul,  87  Minn.  35; 
29  Iowa,  73;  Warsaw  v.  Dimlap,  Sumner  v.  Northfield,  96  Minn.  107; 
112  Ind.  576;  Hunt  v.  New  York,  Hesselbach  v.  St.  Louis,  179  Mo.  505; 
109  N.  Y.  134;  Massey  t^.  Colum-  Haxton  v.  Kansas  City,  190  Mo.  53; 
bus,  75  Ga.  658;  Sehna  ».  Pei^  Young  ».  Webb  City,  150  Mo.  333; 
kins,  68  Ala.  145;  Gavin  v.  Chi-  St.  Louisa.  Kansas  City,  110  Mo.  App. 
cago.  97111.  66  (bridge  in  a  city);  653;  Wallis  v.  Westport,  82  Mo.  App. 
Wasfungton  t^.  Small.  86  Ind.  462;  522;  Bumes  v.  St.  Joseph,  91  Mo. 
Wilson  V,  Wheeling,  19  W.  Va.  323,  App.  489;  Miller  p.  Canton,  112  Mo. 
324  (quoting  §§  1708,  1710,  1711);  App.  322;  Anderson  v.  Albion.  64 
Emporia  v,  Schmidling,  33  Kan.  485;  Neb.  280;  Plainview  v.  Mmddscxi, 
Wellington  v.  Gregson,  31  Kan.  99  65  Neb.  85;  Weidman  v.  New  York, 
(quoting  the  text);  Lincoln  v.  Gillilan,  176  N.  Y.  536;  Morrison  v.  Syracuse, 
18  Neb.  114;  Ehrgott  ».  New  York.  45  N.  Y.  App.  Div.  421;  Vandeskie  v. 
96  N.  Y.  264;  Otto  Tp.  v.  Wolf,  106  New  York,  89  N.  Y.  App.  Div.  625; 
Pa.  St.  608;  Easton  v.  Neflf,  102  Pa.  Coolidge  v.  New  York,  99  N.  Y.  App. 
St.  474  (holding  also  that  the  question  Div.  175;  Morris  v.  Interurban  St. 
of  the  necessity  for  constructing  R.  Co.,  100  N.  Y.  App.  Div.  295; 
crossing,  rests  solely  in  the  discretion  Kopper  0.  Yonkers,  110  N.  Y.  App. 
of  the  municipal  authorities,  and  is  Div.  747;  Ibbeken  0.  New  York,  94 
not  to  be  submitted  to  the  jury  in  an  N.  Y.  Supp.  568:  Neal  v,  Marion, 
action  for  injuries  caused  by  a  defect  129  N.  Car.  345;  Gagnier  v.  Fargo.  11 
in  it);  Denver  v.  Dunsmore.  7  Colo.  N.  Dak.  73;  Norman  v.  Ted,  12  Okla. 
328;  Denver  t^.  Dean,  10  Colo.  375;  69;  Durbin  v.  Napoleon,  21  Ohio  CSr. 
Denver  v.  Moewes.  15  Colo.  App.  Ct.  R.  160;  Murphy  v,  Dayton,  7 
28;  Denver  v.  Stem,  25  Colo.  125;  Ohio  N.  P;  227;  Rick  v.  Wilkes-Barre, 
Denver  v.  Baldasari,  15  Colo.  App.  157;  9  Pa.  Super.  Ct.  399;  Dallas  v.  Moore 
Seward  t^.  Wilmington,  2  (Marv.)  Del.  (Tex.  Civ.  App.),  74  S.  W.  Rep. 
189;  Colboum  v,  Wihnington,  4  Pen.  95;    Waggener  v.  Point  Pleasant^  42 
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case  would  be  exceptional,  indeed,  when  the  plaintiff  could  properly 
recover  vindictive,  or  more  than  compensatory  damages.^ 


Wing,  76  Minn.  20;  Graney  t^.  St. 
Louis,  141  Mo.  180;  Wheats. St. Louis, 
179  Mo.  572;  Chilton  v,  St.  Joseph, 
143  Mo.  192;  Culverson  ».  Maryvule, 
67  Mo.  App.  343;  Waltemeyer  v.  Kan- 
sas City,  71  Mo.  App.  354;  Rusher  v. 
Aurora,  71  Mo.  App.  418;  Boulton 
V,  Columbia,  71  Mo.  App.  519;  Jon- 
nings  V.  Kansas  City,  105  Mo.  App. 
677:  South  Omaha  v.  Taylor  (Neb.), 
96  N.  W.  Rep.  209;  Kleng  v.  Buf- 
falo, 156  N.  Y.  700;  McPherson  v. 
Buffalo.  13  N.  Y.  App.  Div.  502; 
Richaroson  v.  Syracuse,  41  N.  Y. 
App.  Div.  118;  Beck  t^.  Buffalo,  50 
N.  Y.  App.  Div.  621;  Smith  v,  Ryan, 
8  N.  Y.  Supp.  853;  Neddo  v.  Ticonder- 
oga.  28  N.  Y.  Supp.  887;    Neal  v. 


larion,  126  N.  Car.  412;  Moon  v. 
Middletown,  14  Ohio  Cir.  Ct.  R.  498; 
Bond  Hill  v,  Atkinson,  16  Ohio  Cir.  Ct. 
R.  470;  Ohliger  v.  Toledo,  20  Ohio 
Cir.  Ct.  R.  142;  Leber  v.  Kelley  Transp. 
Co.,  21  Ohio  Cir.  Ct.  R.  773;  Pittman 
v.  El  Reno,  4  Okla.  638;  Manross  v. 
Oil  City,  178  Pa.  St.  276;  Steck  v. 
Allegheny,  213  Pa.  573;  Rick  p.  Wilkes- 
Barre,  9  Pa.  Super.  Ct.  399;  Knoxville 
v.  Cox,  103  Tenn.  368;  San  Antonio  v. 
Porter,  24  Tex.  Civ.  App.  444;  Brown 
t^.  Bachman  (Tex.  Civ.  App.),  72 
S.  W.  Rep.  622:  Dallas  v.  Moore 
(Tex.  Civ.  App.).  74  S.  W.  Rep. 
95;  Dwyer  v.  Salt  Lake  City,  19 
Utah.  521;  Charlottesville  v.  Stratton's 
Adm%  102  Va.  95;  Cowie  v.  Seattle, 
22  Wash.  659;  Koch  v.  Ashland,  88 
Wis.  603;  De  Pere  v.  Hibbard,  104 
Wis.  666;  Collins  v.  Janesville,  107 
Wis.  436;  Collins  v.  Janesville,  111  Wis. 
348;  Lyon  v.  Grand  Rapids,  121  Wis. 
609;  Gunlack  v.  Montreal,  17  Rap. 
Jud.  Que.,  C.  S.,  294;  post,  §  1719,  and 
note. 

Where  a  city  had  allowed  an  exca- 
vation to  be  made  in  a  street  which  had 
never  been  used  as  a  public  highway 
or  opened  for  travel,  and  the  plaintiff 
tritk  knowledge  of  the  excavation  turned 
his  horse  loose  m  the  vicinity,  which, 
while  running  at  large  contrary  to  law, 
fell  into  the  excavation  and  was  in- 
jured, it  was  held  that  he  could  not 
recover.  Gribble  t^.  Sioux  City,  38 
Iowa,  390.  Where  plaintiff  knew  of  a 
defect  in  a  sidewalk,  and  that  on  ac- 


count of  the  darkness  it  was  imprudent 
to  go  over  it,  and  that  there  was  an- 
other safe  walk  which  she  might  use, 
but  persisted  in  going  over  it,  these 
facts  were  held  to  establish  contribu- 
tory negligence.  Parkhill  v.  Brighton, 
61  Iowa,  103;  McGinty  v.  Keokuk, 
66  Iowa,  725;  Hollingsworth  v.  Ft. 
Dodge^  125  Iowa,  627.  Further  as 
to  plamtiff's  knowledge  of  the  defect, 
Shearm.  &  Red.  Neg.  (4th  ed.)  376. 

Ordinary  care  is  such  care  as  is 
usually  exercised  under  like  circum- 
stances by  persons  of  average  prudence. 
Whether  it  is  a  want  of  ordinary  care  for 
a  blind  man  to  travel  upon  the  hi^way 
on  foot,  unattended,  is  a  question  of 
fact  to  be  determined  by  the  jury,  in 
view  of  the  circumstances  of  the  indi- 
vidual case.  Where  a  blind  man  in 
the  daytime  walked  off  the  side  of  an 
unobstructed  bridge  sixteen  feet  in 
width,  which  was  defective  for  want  of 
a  rail,  and  suffered  an  injury,  which 
would  not  have  happened  but  for  his 
blindness,  the  court  cannot  say,  as 
matter  of  law,  that  his  fault  contributed 
to  the  accident;  but  it  is  for  the  jury, 
after  considering  his  familiarity  with 
the  road,  his  ability,  arising  from  the 
increased  acuteness,  ndelity,  and  power 
of  his  other  senses,  or  otherwise,  and 
all  the  circumstances  of  the  case,  to 
say  whether  he  was  guilty  of  careless- 
ness in  attempting  to  pass  the  bridge 
without  a  guide.  Loclcport  v,  Lidit, 
113  m.  App.  613;  Ham  v.  Lewiston, 
94  Me.  265;    Lewis  v.  Independence, 

54  Mo.  App.  183;   Carter  v.  Nunda, 

55  N.  Y.  App.  Div.  501 ;  Reed  i^.  Schuvl- 
kill  Haven,  22  Pa.  Super.  Ct.  27.  A. 
Hind  T^son  is  not  bound  to  exercise 
an}r  higher  degree  of  care  to  avoid 
accident  from  a  defective  conditioD 
of  the  street  than  a  person  having  the 
full  sense  of  sight.  Hill  v.  Glenwood, 
124  Iowa,  475.  Adidt  ptaffing  with  a 
dog  on  the  street  is  not  using  ordinary 
care.  Jackson  o.  Greenville,  72  Mias. 
220;  Sleeper  v.  Sandown,  52  N.  H. 
244;  Salem  v.  Goller,  76  Ind.  291.  The 
fact  that  with  knowledge  of  the  drfect 
the  plaintiff  voluntarily  attempted  to 
pass  it,  is  not  conclusive  evidence  of 
the  want  of  due  care,  but  b  for  the  jury. 
Lyman  v.  Amherst,   107  Mass.  399. 


»  Measure   of 'damages;    What  Taylor  (Neb.),  96   N.  W.  Rep.  209; 
JURT  MAT  CONSIDER.    South  Omaha  v.  Chicago    v.    lianglass,    52    lU.    256; 
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(§§  1708-1712)  that  there  is,  on  the  conditUms  therein  etated,  an  implied 
civil  liability  on  the  part  of  municipal  corporatume  in  respect  of  defective 


100;  RuBch  V.  Davenport,  6  Iowa,  443; 
Merrill  v.  North  Yarmouth,  78  Me. 
200;  Lockport  v.  Licht,  113  HI.  App. 
613;  Peat  v.  Norwalk,  26  Ohio  Cir. 
Ct.  R.  161;  Peverly  t^.  Boston.  136 
Mass.  366,  where  Devens,  J.,  said,  "It 
is  not  necessary  for  the  plaintiff  to 
prove  due  care  on  his  part  dv  directly 
affirmative  evidence;  the  inferenoe  of 
such  care  may  be  drawn  from  the  ab- 
sence of  all  appearance  of  fault,  either 
positive  or  negative,  on  his  part,  in 
the  circumstances  under  which  the 
injury  was  received."  Contray  Beatty 
V.  Gilmore,  16  Pa.  St.  463.  where  the 
subject  is  carefully  consiaered;  Erie 
t^.  Schwingle,  22  Pa.  St.  384.  In  Mary- 
land the  onu8  of  proving  oontributoiy 
negligence  on  the  part  of  the  plaintiff 
rests  on  the  defendant.  Prince  George's 
Coimty  V.  Burgess,  61  Md.  29;  Wash- 
ington &  G.  K.  Co.  t^.  Gladmon,  15 
WaU.  (U.  S.)  401.  The  United  States 
Supreme  Court  in  this  case  decided 
that  where  the  question  is  not  con- 
trolled by  statute,  "contributory  neg- 
ligence" on  the  part  of  the  plaintiff, 
unless  it  appears  on  the  plaintiff's  own 
evidence,  is  a  defence  to  be  proved  by 
the  defendant.  ArUe,  §  1608.  Post, 
§  1719,  where  the  subject  is  discussed. 
Shearm.  &  Red.  Neg.  (4th  ed.)  §§  107, 
108,  and  cases;  2  Thomps.  Neg.  1175, 
1232,  1235. 

Effect  of  plaintiff's  violation 
of  ordinances  and  sundat  law  on 

HIS    RIGHT    OF    RECOVERY.       Pueblo    0. 

Smith,  3  Colo.  App.  386;    Atohison 


V.  Acheson,  9  Kan.  App.  33:  Cazswell 
V.  Wihnington,  2  Marv.  (Del.)  360; 
Mullen  V.  Owosso,  100  Mich.  103; 
Davidson  v.  Portland,  69  Me.  116; 
Norris  0.  Litchfield.  35  N.  H.  271,  918; 
Baker  v.  Portlan<^  58  Me.  199;  10 
Am.  L.  Reg.  (n.  s.)  559,  and  note  of 
Judge  Bedfiddj  denying  Heland  v. 
Lowell.  3  Allen  (Mass.),  407;  Steele 
V.  Burkhardt,  104  Mass.  59;  Sutton 
V.  Wauwatosa,  29  Wis.  21;  Smith  p. 
Boston  &  M.  R.  Co.,  120  Mass.  490, 
and  cases  cited  in  note;  Commonwealth 
V.  Adams,  114  Mass.  323;  Johnson  v. 
Irasburgh,  47  Vt.  28;  Lyons  v,  Doso- 
lette,  124  Mass.  387;  Shearm.  A  Red. 
Neg.  (4th  ed.)  §  104,  and  cases;  Plats 
V.  Cohoes,  89  N.  Y.  219;  Wentworth 
V.  Jefferson,  60  N.  H.  168,  where  the 
rule  is  stated  to  be  that  recovery  may 
be  had  if  the  violation  of  the  Sunday 
law  does  not  contribute  to  the  accident. 
The  mere  fact  that  plaintiff  was  return^ 
ing  from  a  hawdu-houie  when  he  waa 
injured,  he  not  being  ^ilty  of  con- 
tributory negligence,  wiU  not  affect 
his  right  to  recover.  McVoy  v,  Knox- 
ville.  85  Tenn.  19. 

Effed  of  INTOXICATION  of  pUnnUff. 
Alger  V.  Lowell,  3  Allen  (Mass.),  402; 
Hubbard  v.  Mason,  60  Iowa,  400; 
Monk  V.  New  Utrecht.  104  N.  Y.  652; 
Seymer  v.  Lake,  66  Wis.  651;  Cassedy 
V.  Stockbridge,  21  Vt.  391;  Fitzgerald 
V.  Weston,  52  Wis.  354;  Sheaim.  A 
Red.  Neg.  (4th  ed.)  §§  93,  94,  110; 
Thomps.  Neg.  388,  430,  1174,  1203; 
Ott ».  Buffalo,  131  N.  Y.  694. 


9  Kan.  550;  Raymond  v.  Lowell, 
6  CTush.  (Mass.)  524,  537;  Beechero. 
Derby  Br.  &  F.  Co.,  24  Conn.  491; 
Masters  v.  Warren,  27  Conn.  293; 
Shartle  v.  Minneapolis,  17  Minn.  308, 
where  a  verdict  for  $4,000  was  sus- 
tained; Farrelly  v.  Cincinnati,  2  Disney 
(Ohio),  516;  Peru  v.  French  (married 
woman),  55  El.  317, 318;  Penns^vania 
&  O.  Canal  Co.  v.  Graham,  63  Pa.  St. 
290;  Sheel  v.  Appleton.  49  Wis.  125 
(bodily  and  mental  suffering  may  be 
considered);  Wylie  v.  Wausau,  48  Wis. 
506  (decrease  of  physician's  practice); 
Scott  ».  Montgomery,  95  Pa.  St.  444; 
Wilson  v.  Wheeling,  19  W.  Va.  323, 
324;  Reed  v.  Belfast,  20  Me.  246: 
Nebraska  City  v.  Campbell,  2  Black 
(U.  S.),  590;  Collins  v.  Council  Bluffs, 
32  Iowa,   324   (where  a  verdict  for 


$15,000  was  sustained;  Cole,  J.,  dis- 
sented, but  dissent  does  not  appear); 
Fleming  v,  Shenandoah,  71  Iowa.  466 
(pain  and  suffering  oonsiderea  an 
element);  Galveston  v,  Barbour,  62 
Tex.  172  (mental  suffering  of  parents 
upon  death  of  child  not  an  element  of 
dama^);    Crete  v.  Childs,  11  Neb. 

nee 

aid 

Clinton- 

ville,  62  Wis.  207;  Page  v.  Sumpter,  63 
Wis.  652;  Luck  v.  Ripon,  52  Wis.  196; 
IUponv.Bittel,30Wi8.614;  2Thompe. 
Neg.  1266-1271. 

As  to  liability  to  kzbmplabt  dam- 
ages.  Chicago  o.  Landass^  52  111.  256: 
Decatur  v,  Fisher  (aenying  right  ot 
lury  to  ^ve  exemplary  damages),  63 
"^  407.   It  is  difficult  to  concave  of  a 


& 
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fireeU  and  aidewalka  —  has  been  learnedly  and  vigorously  combated 
in  a  judgment  of  the  Supreme  Judicial  Court  of  Massadiusetts,  de- 


case  whicb  would  justify  exemplary 
damages  against  a  municipal  corpora- 
ation.  Chicago  v.  Martin,  49  lU.  241; 
Chicago  V.  Kdly,  69  111.  475;  Ehrgott 
V.  New  York,  96  N.  Y.  264;  Hunt  v. 
Booneville,  65  Mo.  620;  2  Thomps. 
Neg.  1265.:  Text  dted  and  approved 
Richmond  v,  Courtney,  32  Gratt.  (Va.) 
792;  Centreville  v.  Woods,  57  Ind.  192. 
See  also  Elizabethtown,  L.  &  B.  S.  R. 
Co.  V.  Combs.  10  Bush,  382;  Parsons 
V.  Lindsay,  26  Kan.  426;  Barbour 
County  V,  Horn.  48  Ala.  566;  Ottawa 
V,  Sweely,  65  HI.  434;  Prosser  v.  Ot- 
tumwa.  47  Iowa,  609.  Annuity  tables 
held  aqmissible  to  prove  the  probable 
length  of  life  of  deceased.  McKeijgue 
t;.  Janesville,  68  Wis.  50;  Mulcaims 
V,  Janesville,  67  Wis.  24.  The  question 
of  the  measure  of  damages  is  one  tnat  has 
produced  more  difficulty  than  perhaps 
any  other  topic  in  the  law.  Per  Wilder 
B.,  in  Gee  t^.  Lancashire  &,  Y.  R.  Co., 
6  H.  &  N.  211.  See  also  Rowley  v. 
London  &  N.  W.  R.  Co.,  L.  R.  8  Ex. 
221.  ''We  have  no  means  of  ascer- 
taining by  a  fixed  rule  what  shall  be 
the  limit  of  damages  in  such  a  case 
(action  for  negligence).  There  are  no 
principles  which  will  apply  equally  to 
animals,  goods,  and  passengers.  Dam- 
ages in  such  a  case  must  be  left  to  the 
common  sense  of  the  jury,  assisted  by 
the  presiding  judge."  Per  MeUor,  J., 
m  Fair  v.  London  &  N.  W.  R.  Co.,  21 
L.  T.  R.  N.  8.  326.  See  also  Collins  v. 
Council  Bluffs,  32  Iowa,  324;  Chicago 
V.  Martin,  49  HI.  241.  ''It  would  be 
most  unjust  if,  whenever  an  accident 
occurs,  juries  were  to  visit  the  imfortu- 
nate  cause  of  it  with  the  utmost  amount 
that  they  think  an  equivalent  for  the 
mischief  done.  .  .  .  Scarcely  any  sum 
would  compensate  a  laboring  man  for 
the  loss  of  a  limb^  yet  you  do  not  in 
such  a  case  give  hun  enough  to  main- 
tain him  for  life."  Per  Parke,  B.,  in 
Armsworth  t^.  Southeastern  U.  Co., 
11  Jur.  758,  dted  in  18  Q.  B.  104.  "It 
is  very  true  that  cases  sometimes  occur 
in  which  a  jury,  bdng  over-anxious  to 
fully  compensate  a  party,  ^ve  damages 
BO  great  as  to  induce  the  court  to  inter- 
fere. In  the  great  majority  of  cases, 
however,  I  am  satisfied  with  the  com- 
mon-sense views  upon  which  they  act." 
Per  Cockbum,  C.  J.,  in  Fair  v.  London 
&  N.  W.  R.  Co.,  21  L.  T.  N.  8. 326, 327. 
The  rule  is  that  the  damages  should  be 


such  as  to  furnish  a  reasonable  compen- 
sation for  the  injury  sustained.  Chi- 
cago t^.  Landass,  52  111.  256.  See  also 
Decatur  v.  Fisher.  53  111.  407;  Joliet 
V,  Conway,  119  lU.  489.  In  assessing 
the  compensation  to  a  person  injured 
through  the  negligence  of  a  mumcipal 
corporation,  the  jury  should  take  into 
consideration  two  tnin|p9,  —  first,  the 
pecuniary  loss  he  sustams  by  the  acci- 
dent; second,  the  injury  he  sustains  in 
his  person,  or  his  physical  capacity  for 
enjoying  life.  When  they  come  to  the 
consideration  of  pecimiary  loss,  they 
have  to  take  into  accoimt  not  only  his 
present  loss,  but  his  incapacityto  earn 
a  future  improved  income.  Then,  as 
to  the  second  ground:  undoubtedly 
health  is  the  greatest  of  all  physical 
blessings;  and  to  say  that  when  it  is 
utterly  snattered  no  compensation  is 
to  be  made  for  it,  is  reaUy  perfectly 
extravagant.  Per  Cockbum,  C.  J.,  in 
Fair  v,  London  &  N.  W.  R.  Co.,  21  L. 
T.  N.  8.  326,  327.  In  Maine  a  person 
can  recover  only  for  "bodily  injury" 
or  "damage  to  property."  Weeks  v. 
Shirley,  33  Me.  271;  Verrill  ».  Minot, 
31  Me.  299;  Mason  v,  Ellsworth,  32 
Me.  271;  Brown  t^.  Watson,  47  Me. 
161;  State  v.  Hewett,  31  Me.  396,  400: 
Reed  v.  Belfast,  20  Me.  246;  Sanford 
V,  Augusta,  32  Me.  536;  Stover  t^. 
Blue  Hill,  51  Me.  439.  So,  in  Con- 
necticut and  MassachusettSf  the  recovery 
can  be  only  for  damages  "to  the  person 
or  property."  Chidsey  v.  Canton,  17 
Conn.  475;  Beecher  v.  Derby  Br.  & 
F.  Co.,  24  Conn.  491;  Canning  v. 
Williamstown,  1  Cush.  (Mass.)  451; 
Harwood  t;.  Lowell,  4  Cush.  310.  In 
Vermont,  however,  any  special  damage 
sustained  is  recoverable.  Bailey  v, 
Fairfield,  Brayt.  (Vt.)  126.  So,  in 
Wisconsin:  Weisenberg  v.  Appleton, 
26  Wis.  56.  If  the  action  be  by  the 
personal  representative,  the  jury,  in 
estimating  tne  damages,  are  restricted 
to  compensation  for  piecuniary  loss 
only,  and  cannot  take  into  consider^ 
ation  mental  or  bodily  suffering.  Arms- 
worth  V,  Southeastern  R.  Co.,  11  Jur. 
758;  Blake  v.  Midland  R.  Co.,  18  Q. 
B.  93;  Franklin  t;.  Southeastern  R. 
Co.,  3  H.  &  N.  211;  Ducksworth  v. 
Johnson,  4  H«  &  N.  653;  Dalton  v. 
Southeastern  R.  Co.,  4  C.  B.  n.  s.  296; 
Pym  V.  Great  Northern  R.  Co.,  2  B.  &  S. 
759;   s.  c.  4  B.  &  S.  396;   Secord  v. 
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than  by  the  Supreme  Court  of  the  United  States.*  But,  however, 
it  may  be  where  the  duty  in  question  is  imposed  by  the  charter  it- 
self, the  examination  of  the  authorities  confirms  us  in  the  conclusion 
that  a  duty,  which  is  imposed  upon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuniarily 
or  otherwise,  but  upon  the  city  as  the  representative  and  agent  of 
the  public,  and  for  the  public  benefit,  and  by  a  general  law  applicable 
to  all  cities  and  towns  in  the  commonwealth,  and  a  breach  of  which 
in  the  case  of  a  town  would  give  no  right  of  private  action,  is  a  duty 
owing  to  the  public  alone;  and  a  breach  thereof  by  a  dty,  as  by  a 
town,  is  to  be  redressed  by  prosecution  in  behalf  of  the  public,  and 
will  not  support  an  action  by  an  individual,  even  if  he  sustains 
special  damage  thereby/' 

§  1714  (1023).  Samo  Subject;  Author's  Comment.  —  In  refer- 
ence to  this  subject,  it  may  be  remarked  that  there  is  undoubtedly 
some  difficulty  in  defining  the  logical  ground  on  which  to  base  the 
doctrine  of  the  implied  liability  of  municipal  corporations  proper 
for  defective  streets,  when  such  liability  is  denied  as  respects  coun- 
ties, and  towns  without  special  charters.  There  is  also  some  appar- 
ent, if  not  real,  difficulty  in  holding  that  such  a  liability  exists  on 
the  part  of  municipal  corporations  in  reference  to  streets,  without 
^  extending  it  to  other  duties  which  are  everywhere  conceded  not  to 
give  a  private  action  for  their  neglect.  The  courts  which  hold  the 
doctrine  in  question  also  differ  as  to  the  reasons  on  which  it  rests. 
Notwithstanding  this,  it  will  be  found,  we  think,  upon  a  careful 
examination  of  the  cases  referred  to  in  the  preceding  sections,  that 
they  do  establish  the  rule  therein  laid  down  as  respects  municipal  cor- 
porattons  proper;  and  that  Mr.  Justice  Hunt  is  quite  right  in  saying 
that,  whatever  may  be  the  true  reason  for  the  rule,  "the  law  in  this 
country  must  be  deemed  to  be  settled  in  accordance  with  them."  * 
It  will  also  be  found,  we  are  quite  sure,  that  the  doctrine  of  such  a 
liability  on  the  part  of  municipal  corporations,  organized  under 
special  charters  or  under  general  incorporation  acts,  exists  in  the 
States  very  generally,  and  is  not  confined  to  the  States  of  New  York 
and  Illinois. 
The  doctrine  works  well  and  is  just,  since  no  stimulus  to  the  per- 

*  United  States  t^.  Baltimore  &  O.  note;  ante^  §  1646;  18  Am.  Law  Rev. 
R.  R.  Co.,  17  WaD.  (U.  8.)  322,  329,  1008.  The  remark  of  the  learned 
per  Hunt,  J.;  Laramie  t;.  Albany,  92  Justice  quoted  in  the  text  is  as  true 
U.  S.  307,  308,  per  Clifford.  J.  at  the  present  time,  1911,  as  it  was 

*  Barnes  v.  District  ot  Columbia,  in  1875  when  it  was  made. 
91  U.  S.  540,  551;  noted  anU,  §  1655, 
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f ormance  of  duty  is  more  effectual  than  the  wholesome  fear  of  the 
verdict  of  a  jury  for  damages.  Munidpal  corporations  as  well  as 
private  corporations  and  persons  are  often  most  effectually  stimu- 
lated to  the  performance  of  duty  through  the  nerve  that  reaches 
the  pocket.  While  it  must  be  admitted  to  be  exceptional,  the  doc- 
trine may,  we  think,  be  vindicated  as  resting  upon  liie  special  nature 
of  the  duty  itself,  relating  to  streets  in  cities  (which  have  peculiar 
and  local  uses  distinct  from  State  highways)  which  are  under  the 
direct  and  exclusive  control  of  the  municipal  authorities,  whose 
duty  in  respect  of  repairs  is  intrinsicaUy  ministerial,  and  upon  the 
ample  means  which  are  supplied  for  its  performance,  rather  than 
upon  the  ideal  notion  of  a  contract  between  the  State  and  the  munid- 
pality,  or  upon  the  other  notion  of  a  special  consideration  received 
for  llie  supposed  implied  promise  faithfully  to  discharge  the  duty 
imposed  by  the  charter  or  constituent  act  of  the  corporation. 

§  1715  (1023  a).  Same  Subject;  Author's  Comment.  —  It  may 
be  that  the  doctrine  is  anomalous.  Seemingly  it  is.  But  a  careful 
consideration  of  the  subject,  particularly  of  the  nature  of  streets  in 
dties  (which  have  local  and  spedal  uses  not  conmion  to  State  high- 
ways in  general);  of  the  great  and  exclusive  powers  over  and  con- 
cerning streets  conferred  upon  chartered  dties,  which  indude  the 
power  and  duty  (sometimes  specificaUy  enjoined,  and  sometimes 
embraced  in  more  general  authority),  of  keeping  them  in  repair  fit 
for  use  (which  duty  is  not  legislative  or  judidal,  but  rather  in  its 
nature  ministerial) ;  of  the  adequate  provision  for  raising  the  revenue 
or  means  to  discharge  the  duty,  —  may,  perhaps,  show  that  the 
anomaly  imputed  to  the  doctrine  imder  review  is  more  apparent 
than  real.  It  may  be,  and  probably  is  true,  that  this  doctrine  is  the 
unconsdous  product  of  judicial  legislation  necessarily  evolved  in 
the  very  work  of  interpreting  the  various  parts  and  clauses  of  char- 
ters or  legislative  acts  relating  to  the  powers  of  municipalities,  and 
the  purposes  for  which  such  powers  were  granted.  Be  it  so.  Such 
a  function  is  inherent  in  every  jural  system.  It  constitutes  the  chief 
work  of  the  judge,  and  it  is  among  the  most  important  duties  of  the 
judidal  office.  It  has  been  well  observed  that  in  the  infinite  diver- 
sity of  subjects  which  arise  for  judidal  determination,  "judgment 
in  most  cases  consists  less  in  the  application  of  a  precise  text,  than 
in  a  combination  of  several  texts,  which  lead  to  a  dedsion  rather 
than  contain  it."  ^    Such  dedsion  and  judgment  are  the  result  of  the 

^  M.  Portalis,  Preliminary  Di»-  Napoleon.  Amos,  Science  of  Law,  p. 
ooxu^   on  the   prc^'et    of    the   Code  63, 
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interpretation  of  various  clauses  and  texts,  with  the  definite  purpose 
of  ascertaining  the  intention  and  will  of  the  legislature,  in  respect  of 
a  matter  where  it  is  not  in  terms  expressed  one  way  or  the  other,  but 
is  necessarily  left  to  be  collected  from  a  consideration  of  all  of  the 
enactments  bearing  upon  it.  It  is,  therefore,  no  solid  objection  to 
the  doctrine  in  question  that  it  is  the  unperceived  or  unconscious 
product  of  judicial  interpretation,  or  if  one  pleases  to  say  so,  of 
judicial  legislation,  since  much  of  the  best  portions  of  our  jurispru- 
dence and  of  the  jurisprudence  of  every  country  has  thus  originated*, 
and  will  unavoidably  continue  thus  to  originate,  as  long  as  the  ju- 
dicial office  exists  and  justice  is  administered  among  men.  The 
doctrine  itself,  under  the  conditions  stated  in  a  previous  section,^ 
has  seemed  so  reasonable,  that  it  is  believed  never  to  have  been 
legislatively  repudiated,  and  it  is  certain  that  it  has  been  almost 
universally  adopted.  It  has  in  fact  become,  as  above  shown,  part 
of  the  settled  jurisprudence  of  the  country. 

§  1716  (1023  b).  Same  Subject;  Comments  on  Doctrine  of  Implied 
Liability  as  respects  Different  Glasses  of  Corporations.  —  Whether 
the  implied  liability  in  respect  of  defective  highways  and  streets 
rests  upon  the  nature  of  the  duty  imposed,  upon  the  means  supplied 
for  its  performance,  or  upon  a  sense  of  public  utility,  or  upon  all  of 
these  grounds,  it  is  not  easy,  as  above  stated,  to  see  why,  when  the 
same  conditions  otherwise  exbt,  the  nature  of  the  incorporated 
instrumentality  should  make  a  difference  in  the  result.  Whether 
the  instrumentality  be  a  quasi  corporation  such  as  a  road  district 
but  with  a  corporate  purse  for  its  purposes,  or  a  county  charged 
with  the  like  duty  in  respect  of  highways  and  having  for  the  effec- 
tual discharge  thereof  the  power  to  raise  taxes,  or  a  chartered  muni- 
cipality having  like  duties  and  powers  over  streets  within  its  limits, 
why,  under  conditions  otherwise  the  same  (there  being  no  statute 
giving  or  denying  the  action),  should  the  two  former  classes  of 
corporations  be  not  liable  while  the  latter  class  is  liable,  for  neglect 
of  duty,  to  an  action  for  damages?  It  may  be  after  all  that  there 
is  a  substantial  difference  not  readily  perceived  in  the  greater  effi- 
ciency with  which  the  latter  class  of  corporations  as  actually  con- 
stituted is  able  to  perform  the  duty  in  question.  And  it  may  be 
that  this  is  only  another  of  the  many  examples  with  which  our 
jurisprudence  abounds,  —  which  abhors  generalizations,  disregards 
mere  symmetry,  and  unconsciously  and  alently  embodies  the  under- 
lying notions  of  the  local  communities,  —  this  may  be,  we  suggest, 

1  Ante,  i  1708. 
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after  all  only  another  example  of  the  fact  that  logic  and  law  are 
not  always  precisely  coincident  or  coterminous;  that  law  is  fre- 
qently  logic  limited  and  circumscribed  by  a  sense  of  expediency; 
and  that  accordingly  legislators  and  coiuts  declare  and  apply  dis- 
tinctions that  are  oftentimes  easier  to  feel  than  to  unfold  and  define, 
and  which  do  not  obviously  consist  with  an  indefinite  extension 
and  inexorable  application  of  those  principles  of  logic  that  are  ap- 
parently applicable  to  and  seemingly  control  the  subject.  The 
foregoing  considerations  are  applicable  to  all  kinds  of  quasi  corpo- 
rations. These  are  primarily  and  distinctively  State  instrumentali- 
ties, and  the  prerogative  of  partaking  of  the  State's  exemption  from 
liability  in  respect  of  the  exercise  of  all  of  their  public  functions 
and  duties  without  exception,  is  one  which  naturaUy  grows  out  of 
the  manner  and  objects  of  their  creation. 

§  1717  (1024).'  Whore  City  is  directly  in  Fault.  — Where  streets 
have  been  rendered  unsafe  by  the  direct  act,  order,  or  avthority  cf 
the  municipal  corporation  (not  acting  through  independent  con- 
tractors, the  effect  of  which  will  be  considered  presently),  no  ques- 
tion has  been  made,  or  can  reasonably  exbt,  as  to  the  liability  of 
the  corporation  for  injuries  thus  produced,  where  the  person  suffer- 
ing them  is  without  contributory  fajilt,  or  was  using  due  care.^   Even 

1  Detroit  t;.  Corey  (sewer  excawi'  for  death  of  plaintiff's  chUd  by  drown- 
tion)f  9  Mich.  165.  Compare  Detroit  ing  in  a  deep  unffuarded  ditch  in  the 
V.  Beckman,  34  Mich.  125,  referred  to  etreet,  Chicago  t;.  Hesing,  83  IIL  204; 
in  note,  infra;  Lloyd  v.  New  York  Savannah  t;.  Donnelly,  71  Ga.  2^ 
{dangerous  excavation)^  5  N.  Y.  369;  {exoaooHon  made  by  citizen  by  pemM" 
Weet  V.  Brockport.  16  N.  Y.  161,  note;  sion  of  the  city):  Glantz  v.  South  Bend. 
Chicago  V.  Major  (uncovered  city  cistern  106  Ind.  305  (street  crossing  eompo^ei 
in  street),  18  111.  349.  Approved,  but  of  vlanks  raised  two  inches  above  tils 
distinguished,  Chica^  v.  Starr.  42  level  of  the  sidewalk).  Where  a  borougjr 
111.  174  (where  the  city  was  held  not  authorised  a  railroad  company  to 
liable  for  an  injury  caused  by  the  fall  of  carry  its  track  over  a  street  by  a  bridge 
a  counter,  leaning  against  a  fence  on  a  at  a  certain  hei^t  and  aifterwards 
sideu)alk) ;  Dayton  v.  Pease,  4  Ohio  St.  permitted  the  level  of  the  street  to  be 
80  (in  which  the  city  was  held  liable  so  raised  as  to  reader  the  height  of  the 
for  damaj^  caused  by  the  fail  of  a  bridpe  insuficient,  the  borou^^  was 
on,  fur- 


bruise  buut  upon  a  defective  plan,  fur-  helcl  liable  for  damages  caused  by  the 

nished   by  the   city   engineer);    Cin-  bridge  being  too  low,  and  it  was  also 

cinnati  v.  Stone,  5  Ohio  St.  38;  Conrad  held  that  no  liability  attached  to  the 

V.  Ithaca,  16  N.  Y.  158;    Wendell  v.  raihx>ad.     Gray  v.  Danbuiy  Bar.,  54 

Troy,  39  Barb.  (N.  Y.)  329;    Monje  Conn.  574. 

V.    Grand    Rapids,    122    Mich.    645;        In  Detroit  v.  Beckman,  34  Midi. 

McDonald  v.  Duluth.  93  Minn.  206;  125,  an  injury  was  caused  at  ni^t  to 

New  York  v.  Sheffiela,  4  Wall.  (U.  S.)  a  traveller  as  he  was  driving  along  one 

189;   Grant  v.  Brooklyn  (act  of  a  city  of  the  streets  of  the  city.     An  open 

water  commissioner  in  opening  a  sewer),  sewer  had,  some  time  before,  been  ooq- 

41  Barb.  381;  Baltimore  t;.  Pendleton,  structed  in  the  street  by  the  city» 

15  Md.  12;   Pfau  t^.  Reynolds,  53  111.  which  was  covered  only  part  of  u» 

212;  infra,  §  1720;  Brooks  t;.  Somer-  way,  leaving  the  sewer  at  the  end  of 

ville,   106  Mass.  271;    Covington  t;.  the  covered  portion  and  within  tlie 

Bryant,  7  Bush,  248.    City  held  liable  limits  of  the  travelled  portion  of  the 


the  duty  to  keep  its  streets  in  safe  condition  rests  upon  the  corpora- 
tion, it  is  liable  for  injuries  caused  by  its  neglect  or  omission  to  keep 
the  streets  in  repair,^  as  well  as  for  those  caused  by  defects  occa- 
sioned by  the  wrongfvl  acts  of  others,*  but,  as  the  basis  of  the  action 

456;  Tallahassee  v.  Fortune,  3  Fla. 
19;  Hisert  v.  Greencastle,  43  Ind.  574, 
587;  Ghuibaldi  v.  O'Connor,  210  HL 
284;  Harper  v.  Kopp  (Ky.),  73 
S.  W.  Rep.  1127;  Foy  v,  Winston, 
126  N.  Car.  381;  Koch  v.  Williams- 
port,  195  Pa.  St.  488;  Kessler  v. 
Berger,  205  Pa.  289;  Shippers'  Com- 
press &  Warehouse  Co.  t;.  Davidson, 
35  Tex.  Civ.  App.  558;  O'Hanlin  v. 
Carter  Oil  Co.,  54  W.  Va.  510;  Aurora 
V.  Bitner,  100  Ind.  396  (gutter  cross- 
ing constructed  b]r  private  persons); 
Brennan  v,  St.  Louis,  92  Mo.  482,  city 
held  liable  where  a  child  three  years 
old  was  accidentally  thrown^  by  an- 
other child,  from  the  sidewalk  into  a 
ditch  negligently  left  in  the  gutt^  for 
several  months  by  the  city.  Scranton 
V.  Catterson,  94  Pa.  St.  202  (water 
plug  in  street).  Where  the  municipal 
authorities  in  the  repair  of  streets 
obstruct  them,  it  is  their  duty  to  give 

C roper  warning  of  the  same,  and  if 
y  the  neglect  of  such  duty  a  traveller 
is  injured,  the  municipality  is  hable. 
Carlisle  v.  Brisbane,  113  Pa.  St.  544. 
In  Ohio  it  is  made  by  statute  the  duty 
of  municipal  corporations  to  keep  the 
streets  in  order.    The  statute  neitho* 

gives  nor  denies  an  action  for  the 
reach  of  this  duty;  but  it  is  held 
that  a  person  receiving  injuries  in 
consequence  of  its  neglect  in  this  re- 
spect, nas  a  right  of  action  as  at  com- 
mon law  for  the  damages  caused 
thereby.  A  building  permit  by  muni- 
cipal authorities  authorizing  the  occu- 
pation of  part  of  a  pid>lic  street  as  a 
depository  for  building  materials,  and 
reouiring  proper  li^ts  at  night  to 
indicate  their  locality,  does  not  re- 
lieve the  municipality  from  the  duty 
of  exercising  a  reasonable  diligence  to 
prevent  the  holders  of  the  permit 
from  occupying  the  streets  in  such  a 
way  as  to  endanger  passers-by  in 
their  proper  use  of  it.  Cleveland  v. 
Kmg,  132  U*  S.  295;  a.  c.  28  Fed. 
Rep.  835;  Stephens  v.  Macon  (notice 
IQ  such  case),  8^  Mo.  345;  post,  §§  1720- 
1728;  Abilene  p.  Cowperthwait.  52 
Kan.  324;  Rommeney  v.  New  York,  49 
N.  Y.  App.  Div.  64;  Sproul  v,  Seattle^ 
17  Wash.  256. 
Dangerous  holes  or  excaoaticns  m 


ways,  but  that  they  were  not,  merely 
because  they  were  surveyors,  ex- 
empted from  the  liability  whicn  any 
person  or  corporation  would  incur  for 
placing  an  obstruction  in  the  highway. 
And  in  like  cases  since,  the  liability 
has  been  held  to  depend,  not  upon 
the  defendant's  relation  to  the  hi^- 
way  by  reason  of  being  charged  with 
the  duty  of  repairing  it.  but  upon  the 
question  whether  the  obstruction  was 
placed  in  the  highway  by  the  defend- 
ant, or  the  defendanrs  servants." 
Taylor  v,  Greenhalgh,  L.  R.  9  Q.  B. 
487;  Pendlebury  v.  Greenhalgh,  1  Q. 
B.  D.  36;  Pahner  v,  St.  Albans,  56 
Vt.  522. 

"»  Hutson  V,  New  York,  9  N.  Y. 
163;  ffickok  v.  Plattsburg,  16  N.  Y. 
161;  Davenport  v.  Ruckman,  37  N.  Y. 
568;  Diveny  v.  Ehnira,  51  N.  Y.  506; 
Bloommgton  v.  Bay,  42  111.  503; 
Atchison  v.  King,  9  Kan.  550;  Higert  v, 
Greencastle,  43  Ind.  574;  supra,  §  1708. 
Contra:  Detroit  v,  Blackeby.  21 
Mich.  84;  b.  c.  with  note  of  Judge 
Redfidd,  9  Am.  L.  Reg.  n.  s.  670; 
Oliver  ».  Kansas  City,  69  Mo.  79, 
approving  text;  Ironton  v.  Kelley, 
38  Ohio  St.  50;  Dbtrict  of  Columbia 
V.  Dempsey,  13  App.  D.  C.  533;  Day- 
ton w.  TayWs  Adm'r,  62  Ohio  St.  11; 
Hutchinson  r.  Clarke,  26  R.  I.  307; 
Kennedy  v.  Portage  la  Prairie,  12 
Manitoba  R.  634;  supra,  §  1666,  and 
note.  In  Turner  v.  Incuanapolis.  96 
Ind.  51,  it  was  held  that  the  "fellow- 
servant  doctrine"  or  the  defence  of 
"common  employment"  was  not  ap- 
plicable, and  therefore  not  avsulable 
to  prevent  a  fireman  injured  in  the 
discharge  of  the  duties  of  his  place 
from  recovering  against  the  city  for 
negligence  on  tne  part  of  its  officers, 
in  respect  of  keeping  streets  in  a  safe 
condition  for  use. 

*  Ante.  §§  1708-1712,  notes  and 
cases:  Hickok  v.  Plattsburg,  16  N.  Y. 
161,  note  {negligent  omission  to  fill 
up  ditch  which  a  wrong-doer  had  ex- 
cavated in  the  street);  Hewitt  v, 
Cleveland,  21  Ohio  Cir.  Ct.  R.  505; 
Wendell  p.  Troy,  39  Barb.  (N.  Y.)  329; 
Requa  v.  Rochester,  45  N.  Y.  129; 
Serrot  v.  Omaha  City,  1  Dillon  C.  C. 
R.  312;  Griflan  v.  New  York,  9  N.  Y. 


neglect  to  take  care  except  through  its  officers  or  servants.  If  such 
a  body,  by  its  officers  or  servants,  has  the  means  of  knowing  that  a 

660;  Rapho  v.  Moore,  68  Pa.  St.  404;  Snyder  v.  Albion,  113  Midi.  275; 
Centraliav.  Krouse,  64  111.  19;  Dooley  Urtel  v.  Flint,  122  Mich.  65;  Hunter 
V.  Sullivan,  112  Ind.  451;  Ironton  v.  v,  Durand,  137  Mich.  53;  Thompson 
Kellev,  38  Ohio  St.  50;  Birch  v,  v.  West  Bay  City,  137  Mich.  94; 
Charleston  L.  H.  &,  Power  Co.,  113  L'Herault  v,  Minneapolis,  69  Minn. 
111.  App.  229;  Holitza  t;.  Kansas  City,  261;  Buckley  v,  Kansas  City,  156  Mo. 
68  Kan.  157;  Baltimore  v.  Walker,  16;  Young  0.  Webb  City,  150  Mo. 
98  Md.  637;  Isham  v.  Broderick,  89  333;  Drake  9.  Kansas  City,  190  Mo. 
Minn.  397;  Corey  v.  Ann  Arbor,  134  370;  Caton  v,  Sedalia,  62  Mo.  App. 
Mich.  376;  Ball  v.  Neosho,  109  Mo.  227;  Richardson  v.  Maroeline,  73  Mo. 
App.  683;  Small  v.  Kansas  Ci^,  110  App.  360;  Milledge  9.  Kansas  City, 
Mo.  App.  721;  McManus  v.  Water-  100  Mo.  App.  490;  Gerber  v.  Kansas 
town,  88  N.  Y.  App.  Div.  361;  Snader  City,  105  Mo.  App.  191;  Donnelly  v. 
V.  Murphy,  19  Pa.  Super.  Ct.  35:  San  Rochester,  166  N.  Y.  315;  Cahifl  v. 
Antonio  v.  Talerico  (Tex.  Civ.  App.),   Rochester,   183  N.  Y.  581;    Lane  v. 

78  S.  W.  Rep.  28.  ^IPf^^^f  12  N.  Y.  App.  Div.   118; 
As  TO  NBCESsiPT  OP  NOTicK  TO  crFT,   Williams  V,  Brooklyn,  33  N.  Y.  App. 

or  the  lapse  of  sufficient  time  to  acquire  Div.  539;  Tarfoa  v.  Rochester,  41 
knowledge  of  the  unsafe  condition  of  the  N.  Y.  App.  Div.  188;  Archer  0.  Mt. 
street,  see,  also,  Domer  v.  District  of  Vemon.57N.  Y.  App.Div.32;  Blakes- 
Columbia,  21  App.  D.  C.  284;  Heath  lee  v,  Geneva,  61  N.  Y.  App.  Div.  42; 
V,  Manson,  147  Cal.  694;  Cunningham  Cahill  v.  Rochester,  96  N.  Y.  App.  Div. 
t;.  Denver,  23  Colo.  18;  Denver  v,  557;  Foy  r.  Wmston.  126  N.  CJm".  381; 
Hhratt,  28  Colo.  129;  Boulder  v.  Newark  v.  McDowell,  16  Ohio  Cir.  Ct. 
Weger,  17  Colo.  App.  69;  Denver  ».  R.  556;  Cindnnati  ».  Frazer,  18  Ohio 
Murray,  18  Colo.  App.  142;  McAllister  Cir.  Ct.  R.  50;  Rocers  0.  li^hamsport, 
V.  Bridgeport,  72  Conn.  733;  Seward  199  Pa.  450;  Rowland  9.  Philadelphia, 
V,  Wihnington,  2  Marv.  (Del.)  189;  202  Pa.  50;  Aiken  9.  Philadelphia,  9 
Downs  V.  Smyrna,  2  Pen.  (Del.)  132;  Pa.  Super.  Ct.  502;  Allen  9.  Cook,  21 
Joliet  9.  Johnson,  177  111.  178;  Chicago  R.  I.  525;  45  Atl.  Rep.  148;  Dallas  9. 
9.  Baker,  195  111.  54;  Ryan  9.  Chicago,  Jones,  93  Tex.  38:  Houston  9.  Owen 

79  111.  App.  28;  Lockport  9.  Richards,  (Tex.  Civ.  App.),  67  S.  W.  Rep. 
81  111.  App.  533;  Streator  9.  Chrisman,  788;  Dallas  9.  Moore  (Tex.  dv. 
«^  ^,    .        «.     «  .J       ^.     _     ««    .X   ^..  «   «r  «       ^..    Houston  9. 

,    74  S.  W. 

9.    Wallace, 

111.  App."  453;  Chicago  9.  McCabe,  93  95  Va.  640;  Cowie  9.  Seattle,  22  Wash. 
111.  App.  288;  Sherman  9.  Chicago,  659;  Bom  9.  Spokane,  27  Wash.  719; 
101  111.  App.  312;  Streator  9.  O'Brien,  Piper  9.  Spokane.  22  Wash.  147; 
103  111.  App.  85;  Chicago  9.  Davies,  Cooper  9.  MilwaukeeL96  Wis.  458; 
110  ni.  App.  427;  Michigan  Qty  9.  Hallum  9.  Omro.  122  Wis.  337:  Gun- 
Phillips  (Ind.  App.),  69  N.  E.  Rep.  lack  9.  Montreal,  17  Rap.  Jud.  Que., 
700;  Michigan  City  9.  Phillips,  163  C.  S.,  294;  Ward  9.  Jefferson,  24  Wis. 
Ind.  449;  Frankfort  9.  Coleman,  19  342;  Hubbard  9.  Concwd,  35  N.  H. 
Ind.  App.  368;  Evansville  9.  Frazer,  52;  Reed 9.  Northfield,  13  Pick.  (MasR.) 
24  Ind.  App.  628;  Lewisville  9.  Bat-  94;  Worster  9.  Canal  Br.  Prcm.,  16 
son,  29  Ind.  App.  21;  Baxter  9.  Cedar  Pick.  541;  Hart  9.  Brooklyn,  36  Barb. 
Rapids,  103  Iowa,  599;  Smith  9.  226.  Approved,  Dantseiser  9.  Cook, 
Sioux  City,  119  Iowa,  50;  Gamett  9.  40  Ind.  65;  Weightman  9.  Wadiing- 
Hamilton,  69  Kan.  866;  Pleasanton  ton,  1  Black,  39,  62,  per  Clifford,  f.; 
9.  Rhine,  8  Kan.  App.  452;  Louisville  Manchester  9.  Hartford,  30  Conn.  118; 
9.  Brewer's  Adm'r  (Ky.).  72  S.  W.  Howe  9.  Lowell,  101  Mass.  99;  Bkxun- 
Rep.  9;  Madisonville  9.  Pemberton's  ington  9.  Bay,  42  111.  503,  509:  Penn- 
Adm'r  (Ky.),  75  S.  W.  Rep.  229;  sylvania  &  O.  Canal  Co.  9.  Graham, 
Louisville  9.  Keher,  117  Ky.  841;  63  Pa.  St.  290;  Decatur  9.  Fisho',  53 
Haines  9.  Lewiston,  84  Me.  18;  Hoey  HI.  407;  Springfield  9.  Doyle,  76  HI 
9.  Natick,  153  Mass.  528;  Miller  202;  Fahey  9.  Harvard,  62  HI.  28; 
9.  North  Adams,  182  Mass.  569;  Rockford  9.  Hildebrand,  61  m.  155; 
Burleson  9.  Reading,  110  Mich.  512;  Chicago  9.  Fowler,  60  111.  322;   Ster- 
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§  1719  (1026).    Doctrine  as  to  Notlee  and  Contributory  Negligence 
summarised;  When  Questions  for  the  Jury;  Burden  of  Proof.  —  In 


servera  and  not  known  to  the  inhabi- 
tants generally);  Olsen  v.  Worcester, 
142  Mass.  536;  Waldron  v.  St.  Paul, 
33  Minn.  87;  Squires  t;.  ChiUioothe, 
89  Mo.  226;  Plattsmouth  v.  Mitchell, 
20  Neb.  228;  Kunz  v.  Troy,  104  N.  Y. 
344;  Twogood  v.  New  York,  102  N.  Y. 
216  (j)oliceman*8  report  to  superior 
officer  not  sufficient  notice);  Good- 
fellow  t;.  New  York,  100  N.  Y.  15; 
Saulsbury  v.  Ithaca,  94  N.  Y.  27; 
Chase  t;.  Cleveland,  44  Ohio  St.  505; 
Fortin  v.  East  Hampton,  145  Mass. 
196;  Hinckley  v.  Somerset,  145  Mass. 
326  (the  fact  that  a  loaU  was  rebuUt 
by  the  town  atUhorUies  held  to  be  notice 
of  its  being  of  insufficient  height) ;  Stan- 
ton V.  Salem,  145  Mass.  476  (the 
burden  o/  showing  that  the  defect  was 
one  which  the  proper  officers  had 
knowledge  of,  or  might  have  had  by 
exercising  reasonable  care  and  dih- 
gence,  is  upon  the  plidntiff ;  s.  p.  Hans- 
com  t;.  Boston,  141  Mass.  242);  Pom- 
frey  v.  Saratoga,  104  N.  Y.  459.  where 
J^arZ,  J.,  said:  "  Municipal  autnorities 
.  .  .  do  not  fill  the  measure  of  their 
responsibility,  however,  by  acting 
simplv  when  they  have  actual  notice; 
but  they  owe  to  the  public  the  duty 
of  active  vigilance.**  Drake  v,  Kansas 
City,  190  Mo.  370  ;  Kopper  v.  Yonkers, 
110  N.  Y.  App.  Div.  747;  Alliance  v. 
Campbell,  17  Ohio  Cir.  Ct.  R.  696. 
Infra,  }  1727.  The  House  of  Lords, 
upon  great  consideration,  have  held 
that  Imving  the  means  of  knowHedge, 
and  negligently  remaining  ifnorant,  is 
equivalent,  in  creating  a  liabiliW,  to 
actual  knowledge.  Mersey  Docks  Cases, 
11  H.  L.  Cas.  687,  701;  s.  c.  L.  R.  1 
H.  L.  93;  Weisenberg  v,  Appleton,  26 
Wis.   56. 

Notice  not  necessary  when  cUy  is 
in  fauU.  Denver  v.  Aaron,  6  Colo. 
App.  232;  Indianapolis  v,  Marold, 
25  Ind.  App.  428;  Buck  v.  Biddeford, 
82  Me.  433;  Haniford  v.  City  of  Kan- 
sas, 103  Mo.  172;  Smith  v.  St.  Joseph, 
42  Mo.  App.  392;  Golden  r.  Clinton, 
54  Mo.  App.  100;  Omaha  v.  Jensen, 
35  Neb.  68;  Wilson  v.  Troy,  135  N.  Y. 
96;  Twist  v.  Rochester,  165  N.  Y.  619; 
Bauer  v,  Rochester,  12  N.  Y.  Supp. 
418;  8.  c.  59  Hun,  616;  Riddle  v. 
Westfield,  65  Hun  (N.  Y.),  432; 
Hoyer  v.  North  Tonawanda,  79  Hun 
(N.  Y.),  39;  Stedman  v.  Rome,  88 
Hun  (N.  Y.),  279;  Akers  v.  New  York, 


14  N.  Y.  Misc.  524;  Ludlow  v.  Faigo, 
3  N.  D.  485;  Alliance  v.  CampbeU,  17 
Ohio  Cir.  Ct.  R.  595;  Circleville  v. 
Sohn,  20  Ohio  Cir.  Ct.  R.  368;  Dallas 
V.  Jones,  93  Tex.  38;  Evans  v.  Hunt- 
ington, 37  W.  Va.  601;  Springfield  v. 
Le  Claire,  49  111.  476;  Barton  v. 
Syracuse,  36  N.  Y.  54,  58;  per  Bocke*, 
J.;  Chicago  v,  Johnson,  53  111.  91; 
Fumell  V.  St.  Paul,  20  Minn.  117; 
Moore  v.  Minneapolis.  19  Minn.  300; 
Fort  Wayne  v.  Coombs,  107  Ind.  75; 
Holmes  v.  Paris.  75  Me.  559;  Houston 
v.  Isaaks,  68  Tex.  116;  holding  also, 
that  the  rule  is  the  same  where  the 
charter  requires  notice  to  be  given  be- 
fore suit.  Houston  v,  Vatter,  32  Tex. 
Civ.  App.  298.  In  Missouri  notice 
is  not  necessary  where  the  city  has 
given  permission  to  an  individual  to 
make  an  excavation  in  a  street  for 
building  purposes.  Stephens  v.  Maoon, 
83  Mo.  345.  See  Cleveland  v.  King, 
132  U.  S.  295;  s.  c.  below,  28  Fed. 
Rep.  835.  Notice  of  d^ect  occasioned 
by  act  of  third  persons  essential  to 
liability,  Hume  v.  New  Yo^  47  N. 
Y.  639.  Same  point,  Fort  Wayne  v. 
De  Witt,  47  Ind.  391,  396,  397,  where 
Buskirkf  C.  J.,  quoting  the  text  (§§ 
1717,  1718)  says,  "It  states  the  law 
upon  the  subject  with  great  accuracy." 
Huntington  v,  Breen,  77  Ind.  29. 
Under  the  statute  of  West  Virginia^ 
notice  to  the  city  is  not  necessary. 
Sheff  V,  Himtini^ton,  16  W.  Va.  307; 
Domer  v.  Distnct  of  Coluimbia,  21 
App.  D.  C.  284;  Linton  v.  Smith,  31 
Ind.  App.  546. 

Where  a  person  was  injured  from  a 
drfective  sid^vaVc,  caused  by  the  stringers 
upon  which  the  boards  rested  being  de' 
cayed  so  as  not  to  hold  nails,  in  con- 
sequence of  which  a  loose  board  tipped 
when  stepped  upon  by  a  oompamon 
walking  with  the  injured  person,  and 
it  was  shown  that  the  stringers  had 
been  in  that  condition  for  a  lon|;  time 
before  the  accident,  althouj^  it  was 
not  shown  affirmatively  that  the  city 
knew  of  the  particular  board  being 
loose  at  the  time,  the  dty  was  held 
char^able  with  notice  of  the  unsafe 
condition  of  the  sidewalk,  and  to  have 
been  guilty  of  negligence  in  not  hav- 
ing it  repaired.  Aurora  v.  Hillman,  90 
111.  61;  Bloomington  v.  Chamberlain, 
104  ni.  268;  Burrows  v.  Lake  Crystal, 
61  Minn.  357;  Hall  v.  Austin,  73  Minn. 
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doctrines  of  n^ligence,  however,  in  its  more  detailed  application, 
the  reader  must  consult  the  works  devoted  to  that  subject.  What 
constitutes  notice  or  facts  from  which  it  may  be  inferred,  and  kin- 
dred points,  will  be  found  further  illustrated  in  the  notes.^ 


1  Haskell  v.  New  Glouoester,  70  Me. 
305;  Hume  v.  New  York,  47  N.  Y.  639; 
Hayes  t;.  New  York,  74  N.  Y.  264:  Mer- 
rill  V.  Portland,  4  Cliff.  C.  C.  138; 
Augusta  t'.  Harper,  59  Qa.  151;  John- 
son t;.  Milwaukee,  46  Wis.  568;  Bene- 
dict t;.  Fond  du  Lac,  44  Wis.  495 ;  Draper 
V.  Ironton,  42  Wis.  696:  supra,  i  1712, 
note;  Chicago  v,  Gillette,  108  111. 
App.  455;  (Htawa  v.  Hayne,  114  lU. 
App.  21,  afif'd  214  111.  45;  Brown  v, 
Cmllioothe,  122  Iowa,  640;  Lorenz  v. 
New  Orleans,  114  La.  802;  Torphy 
V,  Fall  River,  188  Mass.  310;  Carver 
V,  Jackson,  82  Miss.  583;  Miller  v. 
Canton,  112  Mo.  App.  322;  Ibbe- 
ken  V.  New  York,  94  N.  Y.  Supp. 
568. 

The  fact  that  the  traoeUer  knew  the 
danijer,  or  loas  familiar  with  the  road,  is 
a  circumstance  to  be  considered  in 
determining  the  question  whether  the 
plaintiff  contributed  by  his  own  want 
of  care  to  the  accident.  Harris.  Munic. 
Man.  (5th  ed.)  493,  citing  Clayards  v. 
Dethick,  12  Q.  B.  439;  Reed  v.  North- 
field,  13  Pick.  (Mass.)  94;  Humphreys 
V.  Armstrong  Coimty,  56  Pa.  St.  204; 
Smith  V.  liowell,  6  Allen  (Mass.),  39; 
Snow  0.  Housatonic  R.  Co.,  8  Allen 
(Mass.),  441:  Frost  v.  Waltham,  12 
Allen  (Mass.),  85;  Clark  v,  Lockport, 
49  Barb.  (N.  Y.)  580:  Whittaker  v. 
West  Boylston,  97  Mass.  273;  Fox 
V,  Sackett,  10  Allen  (Mass.),  535; 
Hutton  V,  Windsor,  34  Up.  Can.  Q.  B. 
487.  Such  knowledge  in  some  cases 
has  been  held  sufficient  to  raise  a  pre- 
sumption of  negligence  on  plaintiff's 
part,  so  as  to  require  evidence  to  nega- 
tive the  presumption.  See  on  this 
subject  Fox  v,  Glastenbury,  29  Conn. 
204;  Folsom  r.  Underbill,  36  Vt.  580; 
Jacobs  V,  Bangor,  16  Me.  187;  Han- 
Ion  V,  Keokuk,  7  Iowa,  477;  Brown 
V.  Jefferson,  16  Iowa,  339;  Smith  t;. 
Lowell,  6  Allen  (Mass.).  39;  Wilson 
t;.  Charlestown,  8  Ailen  (Mass.), 
137;  Horton  v,  Ipswich,  12  Cush. 
(Mass.)  488;  James  v,  San  Francisco, 
6  Cal.  528;  Winckler  v,  Gt.  Western 
Ry.  Co.,  18  Up.  Can.  C.  P.  250,  262; 
NichoUs  V,  Great  Western  Ry.  Co.,  27 
Up.  Can.  Q.  B.  382;  Rastrick  v.  Great 
Western  Ry.  Co.,  lb.  396;  see  also 
Bridges  t'.  North  London  Ry.  Co.,  L. 


R.  6  Q.  B.  377;  Bellfontaine  R.  Co.  v. 
Hunter,  33  Ind.  335;  Adams  v.  Lan- 
cashire &  Y.  R.  Co.,  L.  R.  4  C.  P.  739; 
Gee  t^.  Metropolitan  R.  Co.,  L.  R.  8  Q. 
B.  177:  Cornish  v.  Toronto  Street  Ry. 
Co.,  23  Up.  Can.  C.  P.  355;  Blackwdl 
V,  Toronto  Street  R.  Co.,  38  Up.  Can. 
Q.  B.  172.  It  is  not  such  negligence  as 
to  prevent  a  recovery  that  tike  traveller 
did  not  know  the  roadjand  yet  proceeded 
on  a  dark  night.  Williams  t;.  Clinton, 
28  Conn.  264;  anU,  §  1018.  note.  So 
driving  in  a  violent  storm  through  the 
streets  of  a  city  with  which  the  driver 
was  unacquainted  was  held  not  of 
itself  to  be  such  negligence  as  to  pre- 
vent recovery  by  him  for  iniuries  sus- 
tained through  defect  in  the  street. 
Milwaukee  v,  Davis,  6  Wis.  377.  Nor 
driving  on  the  wrong  side  of  the  road. 
Damon  v.  Scituate,  119  Mass.  66.  Be- 
ing blind,  halt,  or  deaf  ie  not,  per  «e, 
to  be  taken  as  evidence  of  contributory 
negligence.  All  persons,  however 
blind,  halt,  or  dea^  have  a  right  to 
act  on  the  assumption  that  the  high- 
way is  reasonably  safe.  Davenport  «• 
Ruckman,  37  N.  Y.  568;  Renwick  v. 
New  York  Central  R.  Co.,  36  N.  Y. 
133.  See  also  Coates  v,  Canaan,  51 
Vt.  131;  arUe,  §§  1698,  1711. 

There  are  extreme  cases,  in  which 
the  dangerous  character  of  a  hi^way 
is  so  great  and  so  manifest  that  courts 
are  warranted  in  holding  it  unsafe,  as 
a  matter  of  law,  Prideaux  t;.  Mineral 
Point,  43  Wis.  513.  So  of  its  sufficiency, 
also.  McMaugh  t;.  Milwaukee,  32 
Wis.  200.  But  abnoet  always  the 
sufficiency  of  a  highway  is  a  Question 
of  fact,  to  be  determined  by  the  jury 
upon  evidence  of  its  actual  condition. 
Draper  v.  Iionton,  42  Wis.  696.  The 
opinion  of  vritnesses  of  its  suffidency 
or  insufficiency  is  inadmissible.  Mont- 
gomery V.  Scott,  34  Wis.  338;  Oleson 
r.  Tolford,  37  Wis.  327:  Griffinr.  Wil- 
low, 43  Wis.  509.  Possibly  there  might 
be  cases  in  which  the  opinions  of 
experts  might  be  admissible  upon 
matters  going  to  the  sufficiency  of  a 
highway.  Generally,  however,  it  is  a 
pure  question  of  fact,  not  of  science 
or  skill.  Benedict  t;.  Fond  du  Lac,  44 
Wis.  495;  s.  p.  Chicago  v,  McGiven^ 
78  III.  347.    Evidence  to  show  that  the 


ditlon  for  public  travel  and  use  is  specially  imposed  on  the  corpora- 
tion, or  is  deduced  in  the  manner  before  stated,  it  rests  primarily, 

Lincoln  v.  Pimer,  59  Neb.  634;  North-  Kerr,  7  Kan.  App.  223;  Atchiaon  r. 
druft  V.  Lincoln,  66  Neb.  430;  Jones  Acheson,  9  Kan.  App.  33;  Newport 
V.  Greensboro,  124  N.  Car.  310;  Brown  v.  Miller,  93  Ky.  22;  Frankfort  r. 
V,  Bachman  (Tex.  Civ.  App.),  72  Chinn  (Ky.),  89  S.  W.  Rep.  188; 
S.  W.  Rep.  622;  Dallas  v,  Moore  Rodda  v.  Detroit,  117  Mich.  412: 
(Tex.  Civ.  App.),  74  S.  W.  Rep.  95;  Urtel  v.  Flint,  122  Mich.  65:  Scheel 
Harr.  Munic.  Man.  (5th  ed.)  494;  v.  Detroit,  130  Mich.  51;  Corey  v. 
Castor  V.  Uxbridge,  39  Up.  Can.  Q.  B.  Ann  Arbor,  124  Mich.  134:  Butler  r. 
113;  New  York  v,  Sheffield,  4  Wall.  Oxford,  69  Miss.  618;  Badgley  v.  St- 
189;  Griffin  p.  New  York.  9  N.  Y.  Louis,  149  Mo.  122;  Straub  p.  St.  Louis, 
456;  McGinity  v.  New  Yoik,  5  Duer,  175  Mo.  413;  Young  p.  Webb  City, 
674;  Hart  p.  Brooklyn,  36  Barb.  (N.  Y.)  150  Mo.  333:  Carvin  p.  St.  Louis,  151 
226;  Dewey  v.  Detroit,  15  Mich.  307;  Mo.  334;  Lmoohi  p.  Smith,  28  N^. 
Prindle  p.  Fletcher,  39  Vt.  255,  267;  762;  Lincohi  p.  Pimer,  59  Neb.  634; 
Yale  p.  Hampden  &  B.  Tump.  Co.,  Parsons  p.  Manchester,  67  N.  H.  163; 
18  Pick.  (Mass.*)  357;  Davis  p.  Lamoille  Bieling  p.  Brooklyn,  120  N.  Y.  98; 
PI.  R.  Co.,  27  Vt.  602;  Goodnoi^  p.  Breil  p.  Buffalo,  144  N.  Y.  163;  Smith 
Oshkosh,  24  Wis.  549;  Cooley  p.  Wwt-  p.  New  York,  17  N.  Y.  App.  Div.  438; 
brook,  75  Me.  181;  Weisenbers  p.  Warner  p.  Randolph,  18  N.  Y.  App. 
Appleton,  26  Wis.  56;  Curry  p.  Man-  Div.  458;  Laverdure  p.  New  York,  28 
nington,  23  W.  Va.  14.  N.  Y.  App.  Div.  65;  O'Hara  p.  Buffalo, 

Notice  may  be  inferred  from  the  39  N.  Y.  App.  Div.  443;  Fisher  p.  Mt. 
notoriety  of  the  defect,  and  from  its  Vernon,  41  N.  Y.  App.  Div.  ^3; 
continuance  for  such  a  len^h  of  time  Hawkins  p.  New  York,  54  N.  Y.  App. 
as  to  lead  to  the  presumption  that  the  Div.  258;  Bmsh  p.  New  York,  59  N. 
proper  officers  of  the  municipality  did  Y.  App.  Div.  12;  Blakeslee  v.  Geneva, 
m  fact  know,  or  with  proper  vigilance  61  N.  Y.  App.  Div.  42;  Schall  p.  New 
and  care  mi^t  have  known,  the  fact.  York,  88  N.  Y.  App.  Div.  64;  Tiers 
This  latter  is*  sufficient,  because  this  p.  New  York,  74  Hun  (N.  Y.),  452; 
degree  of  care  and  vigilance  they  are  Foels  p.  Tonawanda,  75  Hun  (N.  Y.), 
bound  to  exercise;  and  therefore  if,  in  363;  Barrp.  Bainbridge,42  N.  Y.  App. 
point  of  fact,  they  do  not  know  of  Div.  628;  Leipsic  p.  Gerdeman,  68 
such  defect,  when  by  ordinary  and  due  Ohio  St.  1 ;  Norman  p.  Teel,  12  Okla. 
vigilance  and  care  they  would  have  69;  Dixon  p.  San  Antonio  (Tex. 
known  it,  they  must  be  responsible,  Civ.  App.),  30  S.  W.  Rep.  359; 
as  if  they  had  actual  notice.  Per  Shaw,  Dallas  p.  McAllister  (Tex.  Civ.  App.), 
C.  J.,  in  Reed  p.  Northfield,  13  Pick.  39  S.  W.  Rep.  173;  Palestine  p.  Haa- 
(Mass.)  94.  Chicago  p.  Gillett,  91  111.  sell,  15  Tex.  Civ.  App.  521;  Navlor 
App.  287;  Padelford  p.  Eagle  Grove,  p.  Salt  Lake  City,  9  Utah,  491 ;  Lorence 
lit  Iowa,  616;  Huff  p.  Marshall,  97  p.  Ellensburgh,  13  Wash.  341;  Coure 
Mo.  App.  542;  Anderson  p.  Albion,  p.  Seattle,  22  Wash.  659;  Sproul  p. 
64  Neb.  280;  Matthews  p.  Toledo,  21  Seattle,  17  Wash.  256;  Devenish  p. 
Ohio  Cir.  Ct.  R.  69;  Dallas  p.  Moore  Spokane,  21  Wash.  77;  West  p.  Eau 
(Tex.  Civ.  App.),  74  S.  W.  Rep.  96.  Cflaire,89Wis.31;  Rhynerp.  Menasha, 
*See  furtheTf  as  to  length  of  time  the  107  Wis.  201 :  Byington  p.  Merrill, 
defect  miLst  have  existed,  McAllister  112Wis.  2ll;  Crit^p.  NewRichmon<L 
p.  Bridgeport,  72  Conn.  733;  Denver  98  Wis.  55;  Gunlack  p.  Montreal,  17 
p.  Hyatt,  28  Colo.  129;  Downs  p.  Rap.  Jud.  Que.,  C.  S.,  294;  Ince  p. 
Smyrna,  2  Pen.  (Del.)  132;  Decatur  Toronto,  27  Ont.  App.  (Can.)  410;  Al- 
p.  Besten,  169  111.  340;  Brownlee  p.  britton  p.  Huntsville,  60  Ala.  486; 
Alexis,  39  111.  App.  135;  Annap.  Boren,  Johnson  p.  Milwaukee,  46  Wis,  568; 
77  111.  App.  408;  Belvidere  p.  Crich-  Studley  p.  Oshkosh,  45  Wis.  380;  I 
ton,  81  III.  App.  595 :  Powell  p.  Bowen,  Cusick  p.    Norwich.   40   Conn.   376; 

92  111.  App.  453;  Ciiicago  p.  McCabe,  Rosenberg  p.   Des  Moines,  41   Iowa, 

93  111.  App.  288;  Williams  p.  Carter-  415;  Boucher  p.  New  Haven,  40  Conn, 
ville,  97  111.  App.  160;  Michigan  City  456;  Littlefield  p.  Norwich,  40  Conn, 
p.  Boeckling,  122  Ind.  39:  Ft.  Wayne  406;  Chicago  p.  Langlaas,  66  HI.  361; 
p.  Duryee,  9  Ind.  App.  620;  Theissen  Chicago  p.  McCarthy,  75  111.  602; 
p.  Belle  Plaine,  81  Iowa,  118;  Salina  v,  Atlanta  p.  Perdue,  53  Ga.  607;  Moore 
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as  respects  the  public^  upon  the  corporation,  and  the  obligation  to 
discharge  this  duty  cannot  be  evaded^  suspended,  or  cast  upon 


V.  Minneapolis,  19  Minn.  300:  Market 
V.  St.  Louis,  56  Mo.  189;  Townsend 
V.  Des  MoineS;  42  Iowa,  657;  Case  t;. 
Waverly,  36  Iowa,  545;  Bice  v,  Des 
Moines,  40  Iowa,  638;  Castor  v.  Ux- 
bridge,  39  Up.  Can.  Q.  B.  113;  Dewey 
».  Detroit,  15  Mich.  307:  New  York 
V.  Sheffield,  4  Wall.  189;  Serrot  v, 
Omaha,  1  Dillon  C.  C.  R.  312;  Howe 
V.  Plainfield,  41  N.  H.  135. 

If  the  defect  be  palpable,  danserous, 
and  has  existed  for  a  lon^j^  time,  tne  jury 
may  very  properly  infer  either  negligent 
supervision  and  ignorance  consequent 
upon  and  chargeable  to  such  neglect, 
or  notice  of  the  defect  and  a  disregard 
of  the  duty  to  repair  it.  Manchester 
r.  Hartford,  30  Conn.  118.  See  further 
Bloomington  v.  Bay,  42  Hi.  503;  Howe 
V.  Lowell,  101  Mass.  99;  Donaldson 
V,  Boston,  16  Gray,  508;  CoUey  v, 
Westbrook,  57  Me.  181;  East  Dubuque 
V.  Burhyte,  74  111.  App.  99;  McEvoy  v. 
Sault  Ste.  Marie,  136  Mich.  172; 
Norman  t;.  TeeL  12  Okla.  69;  Still  p, 
Houston,  27  Tex.  Civ.  App.  447; 
Mauch  V,  Hartford,  112  Wis.  40. 
Where  an  injury  was  product  by 
some  sudden  and  unexpected  cause,  it 
was  held  that  the  corporation  were 
not  liable  till  they  haa  a  reasonable 
opportunity  to  repair  before  the  acci- 
dent. Hubbard  v.  Concord,  35  N.  H. 
52;  Barton  t;.  Syracuse,  36  N.  Y.  54; 
Springfield  t;.  Le  Claire,  49  HI.  476. 
Notice  to  a  citizen  is  not  to  the  cor- 

S>ration  (Donaldson  v,  Boston,  16 
raj,  508),  although  held  otherwise  in 
Mame.  Springer  v.  Bowdoinham,  7 
Me.  442;  Mason  v.  Ellsworth,  32  Me. 
271.  Speaking  of  a  sewer,  Morrison^ 
J.,  said:  "It  did  not  appear,  however, 
when  the  mud  accumulated  in  the 
culvert,  or  when  the  stone  fell  at  its 
mouth,  and  the  mere  existence  of 
these  obstructions  was  not,  in  my 
opinion,  enough  to  establish  negh- 
gence.  There  was  no  evidence  that  the 
defendants  or  their  officers  had  any 
notice  of  these  obstructions,  nor  did 
it  appear  that  they  were  of  so  notorious 
a  character,  or  had  continued  so  long,  as 
to  charge  the  defendants  with  con- 
structive notice  of  them."  Bateman 
V.  Hamilton,  33  Up.  Can.  Q.  B.  251. 
But  as  to  sewers,  see  Barton  v.  Syracuse, 
36  N.  Y.  54;  Sprin^eld  v.  Le  Claire, 
49  111.  476.  There  is  no  presumption 
of  law  as  to  notice.    Boucher  v.  New 


Haven,  40  Conn.  456.  It  is  ordinarily 
for  a  jury  to  decide  whether,  from  the 
circumstances,  there  was  notice.  Col- 
ley  ».  Westbrook,  57  Me.  181;  Hall 
V.  Lowell,  10  Cush.  (Mass.)  260; 
Stanton  v,  Springfield,  12  Allen,  566; 
Mosey  t;.  Troy,  61  Barb.  580;  Al- 
lenton  v.  Chichester,  L.  R.  10  C. 
P.  319.  In  some  States  existence  of 
the  defect  for  twenty-four  hours 
(Brady  v.  Lowell,  3  Cush.  (Mass.)  121; 
Monies  v.  Lyim,  124  Mass.  165;  com- 
pare Hutchins  V.  Littleton,  124  Mass. 
289),  reasonable  notice  (Whitehead 
t;.  LoweU.  124  Mass.  281),  or  express 
notice  (Tripp  v,  Lyman,  37  Me.  250; 
Bartlett  v.  Kittery,  68  Me.  358),  is 
necessary  by  statute  before  there  can  be 
aoLy  right  of  action  against  the  corpo- 
ration. 

What  %8  evidence  of  notice,  Erd  t;.  St. 
Paul,  22  Minn.  443:  Grimes  v,  Keene, 
52  N.  H.  330.  Where  the  encroach- 
ment of  the  sea  destroyed  the  road, 
so  that  the  subject  of  repair  was  not 
in  existence,  it  was  held  that  there 
was  no  oblif^tion  at  an  enormous  cost 
to  rebuild  the  road.  Regina  v,  Bamber, 
5  Q.  B.  279;  Queen  v.  Hornsea,  Dear&ly 
C.  C.  291;  but  see  Queen  v.  Greenhow. 
L.  R.  1  Q.  B.  Div.  703.  If  the  cost  of 
rebuilding  the  road  or  making  the 
necessary  repair  would  exceed  the 
statutable  limit  of  taxation,  it  may 
be  that  there  would  be  no  obligation 
to  repair.  See  Grant  v,  Sligo  Harbor 
Com^,  L.  R.  11  Ir.  C.  L.  R.  190; 
Butler  V,  Bray  Commissioners.  76. 
181.  But  in  such  a  case  it  would,  it 
is  believed,  be  the  duty  of  the  cor- 
poration so  to  close  up  the  road  that 
there  could  be  no  danger  in  using  or 
attempting  to  use  it.  See  Harrold  v. 
Simcoe  &  O.  R.  Co.,  16  Up.  Can.  C. 
P.  43;  8.  c.  18  Up.  Can.  C.  P.  9; 
Harris.  Munic.  Manual  for  Canada 
(5th  ed.),  494. 

In  the  preparation  of  this  chapter, 
and  occasionally  elsewhere,  the  author 
has  derived  valuable  material  from 
Harrison's  Municipal  Manual  for 
Canada.  This  work  consists  of  the 
statutes  of  that  country  applicable  to 
its  municipal  corporations,  with  an- 
notations Dy  the  late  Cmef  Justice 
Harrison,  based  upon  the  English  and 
American  as  well  as  the  local  aecisions. 
With  the  author's  permission  he 
freely  used  the  present  work,  for  which 
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others,  by  any  act  of  its  own.  Therefore,  according  to  the  better 
view,  where  a  dangerous  ezcavaHon  is  made  and  negligently  left 
open  (without  proper  lights,  guards,  or  covering),  in  a  travelled  street 
or  sidewalk,  by  a  contractor  under  the  corporation  for  building  a 
sewer  or  other  improvement,  the  corporation  is  liable  to  a  person 
injured  thereby,  although  it  may  have  had  no  immediate  control 
over  the  workmen,  and  had  even  stipulated  in  the  contract  that 
proper  precautions  should  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  making  him  liable  for  accidents  occasioned 
by  his  neglect.*    It  is  immaterial,  as  respects  the  primary  liability 


he  sratefully  expressed  hb  obligations, 
and  extended  a  reciprocal  permission. 
He  was  a  learned  lawyer,  a  careful 
writer,  and  an  able  judge.  Hia  death, 
which  occurred  after  the  second  edi- 
tion of  this  woric,  was  deeply  lamented 
in  his  own  country,  and  as  he  was  a 
co-laborer  in  the  same  field  it  was 
felt  by  the  author  as  a  personal  loss. 
It  is  a  melancholy  pleasure  to  record 
this  humble  tribute  to  his  memory 
and  his  labors.  A  fifth  edition,  care- 
fully edited  by  Mr.  F.  J.  Joseph,  ap- 
peared m  1889.  In  1900  Mr.  R.  W. 
Biggar,  Q.  C,  published  his  Municipal 
Manual  founded  upon  ''The  Muni- 
cipal Act''  of  Ontano,  and  the  amend- 
ments thereto.  This  valuable  work 
is  the  continuation  of  and  successor  to 
Harrison's  Municipal  Manual. 

^  Storrs  V,  Utica  (sewer  excava- 
tion), 17  N.  Y.  104,  per  Comstock,  J.: 
Vogel  V.  New  York,  92  N.  Y.  10; 
Brusso  V.  Buffalo,  90  N.  Y.  679; 
Wilson  V,  Wheeling,  19  W.  Va.  S23; 
Birmingham  v.  McCary,  84  Ala.  469, 
quoting  text;  Chicago  v.  Murdoch, 
212  m,  9,  aff'jK  113  111.  Add.  656; 
Sterling  t;.  Schinmacher,  47  lU.  App. 


141;  East  St.  Louis  v.  Murphy,  89 
111.  App.  22;  Indianapolis  v.  Marold, 
25  Ind.  App.  428;    Bennett  t;.  Mt. 


Vernon,  124  Iowa,  537;  Glasgow  v. 
Gillenwaters,  113  Ky.  140;  Frank- 
fort p.  AUen  (Ky.),  82  S.  W.  Rep. 
279;  Cabot  v.  Einkman,  166  Mass. 
403;  Donahoe  v,  Kansas  City,  136 
Mo.  657;  Omaha  v,  Jensen,  35 
Neb.  68:  Beatrice  v.  Reid,  41  Neb. 
214;  Schumacher  v.  New  York,  40 
N.  Y.  App.  Div.  320;  Dunstan  v. 
New  York,  91  App.  Div.  355;  Gomey 
V,  New  York,  102  N.  Y.  App.  Div.  259; 
Godfrey  v.  New  York,  104  N.  Y.  App. 
Div.  357;  McAllister  v.  Albany,  18 
Oreg.  426;  Trego  v.  Honeybrook,  160 
Pa.  76;  Stork  v,  Philadelphia,  199  Pa. 


462;  Marsh  9.  Philadelphia,  8  Pa. 
Dist.  |R.  340;  Patterson  v.  Austin 
(Tex.  Civ.  App.),  29  S.  W.  Rep. 
1139;  Detroit  v,  Corey  (sewer  excava- 
tion), 9  Mich.  165,  where  the  same 
principle  was  apphed,  and  the  result 
of  Storrs  v.  Utica  concurred  in,  al- 
though the  city  was  hound  to  la  the 
contract  to  the  loweat  bidder;  CampbdL, 
J.,  dissenting,  on  the  groimd,  mainly, 
that  the  city,  being  required  to  let  to 
the  lowest  bidder,  ooidd  not  itself 
have  built  the  sewer,  and  the  relation 
of  principal  and  agent  did  not  exist 
between  the  city  and  the  contractor,  — 
the  maiority  holding  that  such  rela- 
tion dia  exist,  and  that  the  contractor 
had,  and  could  have,  no  right  to  make 
the  excavation,  except  as  the  asfsnt  of 
the  city.  In  an  early  case  in  CaUfomia 
(James  v.  San  Francisco,  6  Cal.  528), 
it  was  held  that  there  was  no  corporate 
liability  where  the  city  was  obUged  to 
let  the  contract  to  the  lowest  bidder  ;  and 
the  rule  in  California  is  now  settled 
that  a  contractor  exigaged  in  construct^ 
ing  sewers  for  a  city  under  contract 
let  by  the  city,  in  performing  the 
work  is  not  the  agent  or  servant  of 
the  city,  and  any  negligence  in  per- 
forming the  work  is  his  ne^i^jence, 
and  the  city  is  not  liable  for  injuries 
sustained  thereby.  O'Hale  v.  Sacra- 
mento, 48  Cal.  212.  In  this  case  the 
contractor  left  an  excavation  in  the 
street  without  lights  or  a  barrier,  into 
Tdiich  the  pliuntiff  was  precipitated. 
The  court  adhered  to  the  rule  m  Bos- 
well  t;.  Laird,  8  Cal.  469;  Du  Pratt  v. 
lick,  38  Cal.  691;  a.  p.  Krause  p. 
Sacramento,  48  Cal.  221.  The  courts 
in  California  do  not,  however,  seem  to 
regard  the  duty  of  keeping  streets  in 
repair  as  a  corporate  duty,  carrjdng 
with  it  an  implied  liabihty  for  non- 
repair. Winbigler  v,  Los  Angeles,  45 
Cal.  36;  ante,  §1717,  note.   SeeSpring- 
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has  taken  the  precaution  to  obtain  from  the  contractor  an  express 
stipulation  of  this  character,  this  will  give  it,  on  being  held  liable 
(however  it  might  otherwise  be),  a  remedy  over  against  him.*  And 
so,  on  the  same  principle,  namely,  that  the  duty  to  keep  the  streets 
and  sidewalks  in  a  safe  condition  rests  upon  the  corporation  and 
cannot  be  surrendered  or  abdicated,  it  is  liable,  for  injuries  caused 
by  open  excawiions  made  therein,  with  its  knowledge  or  consent, 
express  or  implied,  by  the  adjoining  lotrovmer  for  the  purpose  of  an 
area  or  to  obtain  light  and  air  for  the  basement  or  cellar;  but  in 
such  cases  the  corporation  has,  without  any  express  contract,  if  as 
respects  the  defendant  it  is  not  itself  in  fault,  a  remedy  over  against 
the  owner  of  the  lot  or  building  for  whose  benefit  the  excavation 
was  made.* 

Lans.  R.  Co.,  49  N.  Y.  657;  Pearson  aff'g  s.  c.   14  Baib.   (N.  Y.)    101; 

V.   Zable,   78  Ky.   170;  jmt,  §  1730.  Staldter  v,  Huntington,  153  Ind.  354; 

Nor  by  a  pennit  to  lot-owner  to  de-  Marsh  r.  Philadelphia,  8  Pa.  DLst.  R. 

posit  building  material  in  the  street.  340.    It  is  here  held  that,  cu  h^toeen 

Cleveland  v.   King,    132   U.   S.   295,  the  corporation  and  contractoTf  there  is 

noted  suproj  §  1717.     Additional  in-  no  implied  agreement  to  protect  the 

teresting  illustration  of  the  primary  public;   but  is  this  right?    See  Storxs 

liabUUy  of  the  city.     See  Fink  r.  St.  v.  Utica,  17  N.  Y.  104;  Blake  w.  Ferris, 

Louis,    which    will  be  foimd   briefly  5  N.  Y.  48;  Myers  v.  Snvder,  Bright, 

stated  infra,  §  1730,  note;  Shearm.  &  (Pa.)  489;    Beatty  v.  Gilinore,  16  Pa. 

Red.  Neg.  (4th  ed.)  §§  176,  297,  298;  St.  463;  Brooklyn  v,  Brooklyn  R.  Co., 

Jacksonville   v.    Drew.    19    Fla.    106  47  N.  Y.  475;    Brussa  r.  Buffalo,  90 

(liability  of  city  for  detect  in  bridge  in  N.  Y.  679;    Herrington  v,  Lansng- 

care  of  contractor);   2  Thomps.  Neg.  burg,   110  N.  Y.   145.     Liability  of 

737-742.  city  for  negligence  of  contractor  in 

The  charter  of  Milwaukee  pro«  the  repair  of  street.  Logansport  9. 
vided  that  when  an  injury  happens  in  Dick,  70  Ind.  65. 
the  city  by  reason  of  any  defect  or  en-  «  Chicago  v.  Robbins,  2  Black  (U. 
cumbrance  of  any  street,  sidewalk,  S.),  418;  s.  c.  4  Wall.  (U.  S.)  657;  2 
&c.,  or  other  cause  for  which  the  city  Am.  L.  Reg.  n.  s.  529,  distinguish- 
would  otherwise  be  liable,  if  such  de-  ing  Hilliardf  v,  Richardson,  3  Gray 
feet,  &c.,  is  caused  by  the  defatdt  of  (Mass.),  349,  and  overruling  Seam- 
any  person,  sitch  person  shall  be  prv'  mon  v.  ChicaRO,  25  111.  424,  on  this 
marily  liable.  This  provision  was  held  ix>int :  Roweu  v.  Williams  (excava- 
valid,  but  not  applicable  where  the  tion  tor  cellar),  29  Iowa,  210.  follow- 
defect  is  caused  by  the  negligence  of  ing  and  approving  Chicago  v.  Robbins; 
persons  making  public  improvements  Powers  v,  Coimcil  Bluffs,  50  Iowa, 
under  contract  with  the  city;  and  that  197;  Oliver  v,  Kansas  City,  69  Mo. 
the  exemption  of  the  city  from  lia-  79,  approving  text;  Wendell  v.  Troy, 
bility  for  such  injuries  is  invalid  under  39  Barb.  (N.  Y.)  329;  4  Abb.  CSL 
thelConstitution  of  the  State,  as  grant-  App.  663;  Fahey  v.  Harvard  (requi- 
ing  to  the  city  a  special  immunitv  sites  of  declaration),  62  111.  28;  Gales- 
against  a  general  rule  of  law  to  which  burg  v.  Higley^l  111.  287;  Wilson  v, 
other  mimicipal  corporations  are  sub-  Wheeling,  19  W.  Va.  323;  Curry  p. 
ject.  Hincks  v,  Milwaukee,  46  Wis.  Mannii^ton,  23  W.  Va.  14;  past,  { 
559;  Durkee  v.  Janesville,  28  Wis.  1728.  Under  peculiar  circumstances 
464;  Amos  v.  Fond  du  Lac,  46  Wis.  the  adjoining  owner  held  not  liable 
695;  State  v.  Bartlett,  35  Wis.  387;  for  accident  caused  by  defective  side- 
Rooney  v,  Milwaukee  County,  40  walks  over  area.  Jansen  v.  Atchison, 
Wis.  23;  Kimball  v.  Rosendale,  42  16  Kan.  358,  but  qucere;  post,  §  1729. 
Wis.  407.  D^^ree  of  care  reauired  of  munid- 

1  Buffalo  V.  Holloway,  7  N.  Y.  493,  pahty  where  cellar  door  forms  part  of 
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gerous,  however  skilfully  performed.  In  such  a  case,  the  party 
authorizing  the  work  is  justly  regarded  as  the  author  of  the  mis- 
chief resulting  from  it,  whether  he  does  the  work  himself  or  lets  it 
out  by  contract.^  But  employers  not  personally  giving  directions, 
and  not  entitled  to  give  directions,  respecting  the  manner  of  the 
work,  but  contracting  with  a  third  person  to  do  it,  are  not  liable 
for  a  wrongful  or  negligent  act  in  the  performance  of  the  contract, 
if  what  was  agreed  to  be  done  was  lawful,  and  does  not  constitute 
a  nuisance  or  is  not  intrinsically  dangerous.^  And  it  has  been  held 
that  the  mere  fact  that  the  contractor  is  paid  by  the  day  does  not 
necessarily  destroy  the  independent  character  of  his  employment.* 
If  one  renders  service  in  the  course  of  an  occupation  representing 
the  will  of  his  employer  only  as  to  the  result  of  his  work,  and  not 
as  to  the  means  by  which  it  is  accomplished,  it  is  independent 
employment.* 

§  1723  (1030).  Same  Subject.— Accordingly,  the  later  and  better 
considered  cases  in  this  country  respecting  streets  have  firmly  and, 
in  our  judgment,  reasonably,  established  the  doctrine  that,  where 

*  Storre  V.  Utica,  17  N.  Y.  104;  Ferris,  6  N.  Y.  48;  Pidnter  v.  Rtts- 
Lockwood  V.  New  York,  2  Hilton  (N.  burrfi,  46  Pa.  St.  213;  Birmingham  v. 
Y.),  66;  Springfield  v.  Le  Claire,  49  McCary,  84  Ala.  469,  quoting  text; 
111.  476;  Chicago  v.  Murdoch,  212  Koontz  v.  District  of  Columbia,  24 
111.  9,  aff'g  113  111.  App.  656;  Bennett  App.  D.  C.  59;  Cary  ».  Chicago,  60 
V.  Mt.  Vemon,  124  Iowa,  537;  Win-  III.  App.  341;  Bloommgton  r.  WJson, 
field  V.  Peeden.  8  Kan.  Anp.  671;  14  Ind.  App.  476;  Schnurr  v.  Hunt- 
Louisville  V,  shanahan  (Ky.),  56  ington  County,  22  Ind.  App.  188; 
S.  W.  Rep.  808;  Hill  v,  Tottenham,  Harding  v,  Boston,  163  Mass.  14; 
79  Law  T.  n.  s.  495;  su-pra,  \  1717;  Harvey  v,  Hillsdale,  86  Mich.  330; 
infra,  §  1724.  and  cases  cited.  The  Fuller  v.  Grand  Rapids,  105  Mich, 
doctrine  of  the  text  approved.  Sa-  529;  Charlock  i;.  Fred,  125  N.  Y. 
vannah  ».  Waldner,  49  Ga.  316,  323.  357;  Uppington  v.  New  York,  165  N. 
The  subject  is  discussed  in  Wright  ».  Y.  222;  Carroll  v.  New  York,  29  N. 
Holbrook,  52  N.  H.  120;  Blake  v.  St.  Y.  App.  Div.  420;  Uppington  v.  New 
Louis,  40  Mo.  569;  Murphy  v.  Lowell,  York,  41  N.  Y.  App.  Div.  370;  Wood 
124  Mass.  564.  See  also  mmrisburg  v.  v.  Watertown,  58  Him  (N.  Y.),  298; 
Saylor,  87  Pa.  St.  216;  Whitney  ».  Kelly  p.  New  York,  106  N.  Y.  App. 
Clifford,  46  Wis.  138;  Carman  v.  Div.  576;  Heidenwag  v.  Philadelplua, 
Steubenville  &  Ind.  R.,  4  Ohio  St.  168  Pa.  72;  Hookey  r.  Oakdale,  5 
399;  Joliet  v.  Harwood,  86  111.  110,  Pa.  Super.  Ct.  404;  Kuehntr.  Milwau- 
approving  text;  Circle^ille  v,  Neud-  kee,  92  Wis.  263. 
ing,  41  Ohio  St.  465;  Houston  v,  »  Forsythe  v.  Hooper,  11  ADen 
Isaaks,  68  Tex.  116;  Dooley  v,  SuUi-  (Mass.),  419;  Coibin  v.  America  Mills, 
van.    112   Ind.    451:     Logansport   ».  27  Conn.  274. 

Dick,  70  Ind.  65;  Wilson  v.  Wheeling,  «  Pack  v.  New  Yoric,  8  N.  Y.  222; 
19  W.  Va.  323.  As  to  liability  in  case  East  St.  Louis  v,  Klug,  3  HI.  App.  90; 
of  blasting  done  in  a  street  by  a  citizen  Barry  v,  St.  Louis,  17  Mo.  121 ;  Mercer 
in  violation  of  the  directions  of  the  County  v,  Jackson,  54  HI.  397;  East 
city  authorities,  see  Joliet  v,  Seward,  St.  Louis  v.  Giblin,  3  HI.  App.  219; 
86  111.  402.  Wood  v,  MitcheUIndep.  Scfa.  Diat. 

s  Gray  v,  Pullen.  32  L.  J.  Rep.  44  Iowa,  27;   Hairiscm  v.  CoUiiib,  86 
N.  s.  Q.  B.  169;  Hilliard  v,  Richard-  Pa.  St.  153. 
son,  3  Gray  (Maas.),  349;    Blake  v. 
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§  1724  (1031).  Same  Subject.  —  Conformably  to  the  distinctUm 
abate  dratvn,  a  corporation  is  liable  for  the  wrongful  act  of  the  con- 
tractor^ under  circumstances  which  show  that  it^  as  deaiiy  as  the 
contractor,  was  the  author  and  promoter  of  the  injury;  for  instance, 
where  the  prosecution  of  the  work  as  authorized  by  the  corporation 
necessarily  produces  the  injury,  the  corporation,  as  well  as  the 
contractor,  is  responsible  for  the  damage.^ 


§  1725  (1032).  Negligent  or  Wrongful  Acts  by  abutting  Ownsn 
and  others.  —  No  person,  not  even  the  adjoining  owner,  whether  the 
fee  of  the  street  be  in  himself  or  in  the  public,  has  the  right  to  do 
any  ad  which  renders  the  use  of  the  street  hazardous  or  less  secure 
than  it  was  left  by  the  municipal  authorities.  Whoever  does  so, 
whether  by  excavations  made  in  the  sidewalk  by  the  abutter,*  or  by 
unsafe  haickways  left  therein,'  or  by  opening,  or  leaving  open,  an 
areorway  in  the  pavement,*  or  by  undermining  the  street  or  side- 
walk, or  by  placing  unauthorized  obstructions  thereon,  which  make 
the  use  of  the  street  unsafe  or  less  secure,^  is  guilty  of  a  nuisance. 


^  See  cases  cited  in  the  preceding 
note,  and  also  Tiffin  v.  McConnick, 
34  Ohio  St.  638:  Carman  v.  Steuben- 
ville  &  Ind.  R.  K.  Co.,  4  Ohio  St.  399; 
Fay  V,  Davidson,  13  Minn.  523;  Stone 
».  Cheshire  R.  Corp.,  19  N.  H.  427; 
Lowell  f^.  Boston  &  L.  R.  Co.,  23  Pick. 
(Mass.)  24;  Shearm.  &  Red.  Neg. 
(4th  ed.)  §  298. 

>  Bush  V.  Johnston,  23  Pa.  St.  209; 
Chicago  V,  Robbins,  2  Black  (U.  S.), 
418;  8.  c.  4  WaU.  (U.  S.)  657:  Rowell 
V.  Williams,  29  Iowa,  210,  following 
Chicago  V.  Robbins,  supra;  Pfau  v. 
Reynolds,  53  lU.  212;  Ottumwa  v. 
Parks,  43  Iowa,  119;  District  of 
Columbia  v.  Baltimore  &  P.  R.  Co., 
1  Mackey,  314;  ante,  §  1131,  and  note; 
Covington  8,  M.&  Mfg.  Co.  v.  Drexi* 
lius,  120  Ky.  493;  Boston  v.  Coon, 
175  Mass.  283;  Robmson  v.  Mills,  25 
Mont.  391;  Wilder  v.  Concord,  72 
N.  H.  259;  Rupp  v.  Burgess,  70  N.  J. 
L.  7;  Smith  v.  Ryan,  130  ^f.  Y.  653; 
Blakeslee  v.  Geneva,  61  N.  Y.  App. 
Div.  42;  Brown  v.  Louisburg,  126 
N.  Car.  701;  Sullivan  v.  Dallas  City 
Nat'l  Bank,  27  Tex.  av.  App.  359; 
Brown  v,  Bachman  (Tex.  Civ.  App.), 
72  S.  W.  Rep.  622;  Bowen  v.  Hunting- 
ton, 35  W.  Va.  682. 

»  Severin  v.  Eddy,  52  HI.  189; 
Benjamin  v.  Metropolitan  S.  Ry.  Co., 
133  Mo.  274;  O'Malley  v,  Gerth,  67 
N.  J.  L.  610;  Queck-Bemer  v.  Atlantic 


Tr.  Co.,  80  N.  Y.  App.  Div.  460; 
Hart  V,  McKenna,  106  App.  Div. 
219;  Berger  v.  Content,  47  N.  Y. 
Misc.  390;  Whitty  v.  Oshkosh,  106 
Wis.  87;  Minns  v.  Omemee,  2  Ont. 
Law  Rep.  (Can.)  579.  Where  it  is 
dually  the  duty  of  the  city  and  of  the 
oioner  to  keep  ^e  sidewalk  in  front  of 
the  premises  in  repair,  both  will  be 
liable  jointly  or  severally  to  one  who 
is  injured  in  consequence  of  their 
neglect  to  do  so.  Peoria  v.  Simpson, 
110  m.  294.  Infra,  §§  1727-1729; 
Dallas  t;.  Meyers  (Tex.  Civ.  App.), 
55  S.  W.  Rep.  742.  But  see  Un- 
coin  V.  Pimer,  59  Neb.  634:  Lincoln 
V,  Janesch,  63  Neb.  707;  Devine  v. 
Fond  du  Lac,  113  Wis.  61. 

«  Beatty  v,  Gihnore,  16  Pa.  St. 
463;  Durant  v,  Pahner.  29  N.  J.  L. 
544;  Temperance  Hall  Assoc,  r.  Giles, 
33  N.  J.  L.  260;  Irvine  ».  Wood  (coal- 
hole in  sidewalk),  51  N.  Y.  224;  ante^ 


Garst,  25  R.  I.  83.  But  see  Kuechen- 
meister  v.  Brown,  1  N.  Y.  App.  Div. 
56. 

»  Congreve  v.  Smith,  18  N.  Y.  79; 
Same  v,  Morgan,  lb.  84;  Harlow  v. 
Humiston,  6  Cow.  (N.  Y.)  189: 
Wood  V.  Mears,  12  Ind.  515;  BbOI 
V,  Armstrong  (building  material  in 
gutter),  10  Ind.  181;  llowe  v.  New 


the  work,  including  the  defective  covering,  was  done  for  the  owner 
at  a  fixed  price  by  contractors,  who  agreed  to  do  it  properly.  The 
doctrine  of  respondeat  superior  has  no  application  to  such  a  case. 
And  because  the  owner  is  bound,  at  his  peril,  to  keep  the  excava- 
tion covered  so  as  to  be  as  safe  as  if  it  had  not  been  made,  he  is  not 
discharged  from  liability  by  the  fact  that,  having  provided  a  suffi- 
cient covering,  it  was,  without  his  knowledge,  fractured  or  ren- 
dered unsafe  by  the  wrongful  acts  of  others.^ 

There  may  be  the  additional  liability 
of  the  tenant  and  of  the  municipali^ 
in  proper  cases. 

Where  a  city  permits  a  ceUar-way  to 
be  constructed  in  the  sidewalk  of  one  of 
its  principal  streets,  which  oeUar-way 
is  not  guarded  in  an^  manner  except 
by  a  trap-door^  and  is  dangerous  for 
persons  travellmg  on  said  sidewalk 
when  said  trap-door  is  not  closed,  and 
when  the  city  permits  the  person  oo- 
cui)ying  the  aajoining  lot  and  those 
actins  under  him  to  oi>en  or  close  said 
trap-door  at  their  option,  the  city  is 
hable  for  any  injury  that  may  occur 
by  reason  of  any  person  falling,  with- 
out fault  on  his  part,  into  saia  cellar- 
way,  when  said  trap-door  is  left  open. 
Smith  V,  Leavenworth,  15  Kan.  81. 
Whether  it  is  negligence  for  which  a 
city  b  liable,  for  me  city  council  to 
allow  cellars  under  its  sidewalks,  in 
front  of  shops,  is  a  question  for  the 
jury,  in  an  action  asainst  the  city  by 
one  injured  by  falling  into  such  a 
cellar.   Augusta  v.  Harper,  59  Ga.  151. 

The  owner  of  a  building  is  not 
liable  for  defects  in  sidewalk  occa- 
sioned by  natural  causes,  as  by  accu- 
mulations of  ice  and  snow  thereon. 
Kirby  v.  Boylston  Market  Assoc.,  14 
Gray  (Mass.),  249.  Respective  lia- 
bility of  oumer  and  tenant.  Shearm.  & 
Red.  Neg.  (4th  ed.)  iQ&9etseq,  AnU. 
§§  1697,  1704,  and  notes.  Infra,  i 
1727,  note.  Hartford  v.  Talcott,  48 
Ck>nn.  525,  holding  also  that  the  fact 
that  a  city  ordinance  required  prop- 
erty owners  to  clear  sidewalks  of  ice 
and  snow,  under  penalty,  did  not 
create  a  liability  upon  them  for  in- 
juries caused  thereby.  Rupp  v.  Bur* 
r»,  70  N.  J.  L.  7.  Compare  ante. 
573.  Supra,  §§  1697,  1704.  and 
notes.  In  Irvine  v.  Wood,  51  N.  Y. 
224,  it  was  held  that  lessor  and  lessee 
might  be  joined  as  defendants  under 
the  circumstances  there  appearing. 

Defects  in  ways  caused  by  railroad 
companies.    Infra,  §  1790. 


silently  allow  the  owner  of  property 
abutting  on  a  street  properly  to  con/- 
struct  a  coal-vault  imder  the  sidewalk. 
Lafayette  v.  Blood,  40  Ind.  62.  See 
anU,  §!  1178-1180. 

1  Congreve  t;.  Morgan,  18  N.  Y.  84. 
The  owner  and  tenant  may  be  both 
liable  and  suable  jointly.  Irvine  v. 
Wood,  61  N.  Y.  224;  5  Rob.  (N.  Y.) 
482;  s.  c.  4  Rob.  138;  Eakin  v.  Brown, 
1  E.  D.  Smith  (N.  Y.),  44;  Moore  v. 
Townsend,  76  Minn.  64;  Ray  u. 
Jones  &  Adams  Co.,  92  Minn.  101; 
Rommeney  v.  New  York,  49  N.  Y. 
App.  Div.  64;  Mullins  v,  Siegel- 
Cooper  Co.,  96  N.  Y.  App.  Div.  234. 
The  cases  in  New  York  upon  which 
the  doctrine  of  the  text  rests,  are  de- 
nied to  be  sound  by  the  Supreme 
Court  of  Michigan,  m  the  case  of 
Fisher  v,  Thirkell,  21  Mich.  1.  In 
that  case  the  owner  of  a  building,  who 
for  his  own  advantage  and  convenience 
had  made,  without  any  express  muni- 
cipal assent  (ante,  §  1178),  a  scuttle  or 
hole  in  the  sidewalk,  opening  into  a 
vault  connecting  witn  the  cefiar,  was 
held  not  to  be  liable  for  an  accident 
to  a  traveller,  caused  by  its  being  out 
of  repair,  it  appearing  that  it  was 
safely  constructed  originally,  and  that 
it  was  allowed  to  become  out  of  re- 
pair by  the  tenant  under  a  lease  which 
did  not  contain  any  covenant  on  the 
part  of  the  lessor  to  keep  the  premises 
m  repair.  The  court  regarded  such  ex- 
cavations properly  maofe  and  guarded 
as  lawful,  unless  made  in  contraven- 
tion of  some  law  or  authorized  muni- 
cipal regulation,  and  to  draw  after 
them  no  such  conseouence  as  that  the 
party  making  them  shall  be  responsible 
for  all  injuries  resulting  from  tne  want 
of  entire  safety.  Since  these  are  made 
for  the  exclusive  benefit  of  the  owner 
of  the  building,  the  author  sees  noth- 
ii^  unreasonable  in  the  doctrine  that 
he  is  bound  to  see  that  they  are  kept 
in  repair,  and  do  not  become  nuisances 
by  becoming  dangerous.    Ante,  §  1179. 


i 
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UNSAFE  streets:  ABUTTING  O^  i 


§  1727  (1034).  Ultimate  LiabUity.  —  The 
such  cases  is  upon  the  avihor  or  coTvtinver  of  \ 
the  party  injured  elects  to  proceed  against  th : 
tion  for  failing  in  its  duty  to  keep  the  street; 
safe  condition  for  public  travel,  and  there  is  i 
with  notice  as  a  condition  of  liability,  he  mus  I 
corporation  of  the  obstruction  or  defect,  or  at  1 1 
in  not  ascertaining  it.^    If  the  person  injiu'ci 

>  Supra,  §  1717;  onto,  (1240:  Mo-  over  to  the  cit}) 

Ginity  ».  New  York,  6  Duer  (N.  Y.),  damages  for  i, 

674;  Griffin  v.  New  York,  9  N.  Y.  456;  defect  in  a  8id< 

Portland  v,  Richardson,  54  Me.  46;  to  repair,  coulc . 

Veazie  v.  Penobscot  R.  Co.,  49  Me.  against  the  cit; 

119;    Chicago  v,   Robbins.   2   Black  self  by  such 

(U.  S.),  418;  B.  c.  4  Wall.  (U.  S.)  667;  cannot  be  extci 

Durant    v.   Palmer,     29    N.    J.     L.  was  lessee  of  1 

544;   Sterling  v.  Thomas,  60  111.  264:  and  had  no  ii| 

Johnston    v.    Charleston    (degree    of  the  coal-cellar, 

municipal  diligence  and  care),  3  S.  Car.  of  which  causes 

2S2;    Haskell  v,  Penn  Yan,  5  Lans.  was  not  under 

(N.   Y.)   43;    Alliance  t;.   Campbell,  to  repair  the  i 

17  Ohio  Cir.  Ct.  R.  595.    No  liability  any  one  for  i. 

byowner  of  land  if  in  the  use  of  his  land  defect  in  it.    Bi 

he   places  logs  outside  of   the  legal  223,  citing  Kii 

highway,    but    within    the    road    as  Assoc.,  14  Gra;i 

fenced.    Harlow  v,  Humiston,  6  Cow.  v.  Fifty  Assoc i 

(N.  Y.)  189.  Manchester  v,  Quimby,  Leonard    v.    Si 

60  N.  H.  10,  holding  that  the  fact  that  Larue  v.  Farre:: 

a  city  has  granted  permission  to  an  67;  Bartlett  v, 

individual  to  obstruct  a  street  is  not  Mass.    533,    di. 

a  waiver  of  his  liability  to  the  city  for  1697,  note, 
dama^ses  it  has  been  compelled  to  pay        To  the  gene: 

for  injuries  caused  by  such  obstruct  liability  of  laii 

tion.    In  an  action  against  a  town  for  says  the  Supn 

injuries,  the  question  whether  the  town  recognize  these 

can  recover  from  the  owner  of  the  the  landlord  hii 

adjoining   premises   is   not   material,  ment  between  i 

Piuple  V,  Greenfield,  138  Mass.  1.  agreed  to  keep 

LlABnJTT    FOR    ACT    OF    AGENT    OR    SO  that  iu  Cas<! 

SERVANT.    Harlow    V.    Humiston,    6  the  tenant,  he 
Cow.   (N.  Y.)    189;    Samyn  v.   Mo-  over,  then,  to  i\ 
Closkey,  2  Ohio  St.  536.  the  party  inju 

LiABiUTT  AS  BETWEEN  OWNER  AND  waut  of  rei)air 
TENANT.  Durant  v.  Palmer.  29  N.  J.  in  the  first  insl 
L.  544;  Shipley  v.  Fifty  Associates,  lord;  but  such  i 
106  Mass.  194;  Milford  v.  Holbrook,  be  distinctly  p 
9  Allen  (Mass.).  17;  Lowell  v.  Spauld-  Spaulding,  4 
ing,  4  Cush.  (Mass.)  275,  277:  Lowell  Plsher  v.  Thirk 
t;.  Short,  lb.  275;  Kirby  v,  Boylston  ham  &.  Hampsi 
Market  Assoc,  14  Gray  (Mass.),  249;  2.  Where  the  ] 
Stephani  v.  Brown,  40  111.  428;  Chi-  nuisance  upNon 
cago  V.  O'Brennan,  65  111.  160;  Cheet-  which  the  inji 
ham  V,  Hampson,  4  T.  R.  318;  Fisher  received.  See 
V.  Thirkell,  21  Mich.  1 :  Irvine  t^.  mpraf  and  Gric 
Wood  (coal-hole  in  sidewaUc).  51  N.  Y.  111.  47.  Owner 
224;  Jennings  v.  Van  Schaick,  108  N.  "awning"  whic 
Y.  530  (coal-nole  in  sidewalk).  While  the  tenant  to  p 
it  is  clear  that  one  who  woula  be  liable  gert,  66  Cal.  18 
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against  the  municipality^  this  is  no  bar  to  an  action  by  him  against 
the  author  of  the  nuisance.^ 


§  1728  (1035).  Action  over.  —  If  a  municipal  corporation  be  held 
liable  for  damages  sustained  in  consequence  of  the  unsafe  condition 
of  the  sidewalks  or  streets,  it  has  a  remedy  over  against  the  person  by 
whose  wrongful  act  or  conduct  the  sidewalk  or  street  was  rendered  un- 
safe, unless  the  corporation  was  itself  a  wrong-doer,  as  between 
itself  and  the  author  of  the  nuisance;  ^  and  if  the  latter  had  rwiice 
of  the  pendency  of  the  action  against  the  municipality,  and  could  have 
defended  it,  he  has  been  held  to  be  concluded  as  to  the  existence  of 
the  defect  or  nuisance  in  the  street,  and  as  to  the  liability  of  the 


Liability  for  a  dangerous  and  un~ 
guarded  excavation  near  a  Jrequenied 
sidewalk  or  street.  Ante,  §§  1717,  note, 
1726,  note.  Norwich  v.  Breed,  30 
Conn.  535.  Compare  Howland  v. 
Vincent,  10  Met.  (Mass.)  371:  Hard- 
castle  i;.  South  Yorkshire  R.  K.  Co., 
4  H.  &  N.  67;  Hounsel  v.  Smyth,  7 
Com.  B.  (n.  8.)  729;  Victory  v.  Baker, 
67  N.  Y.  366:  Beck  v.  Carter,  68  N. 
Y.  283;  Bunch  v,  Edenton.  90  N.  Car. 
431;  Halpin  v.  Kansas  City,  76  Mo. 
335;  Hawes  ».  Fox  Lake,  33  Wis.  438; 
Drew  V.  Sutton.  55  Vt.  686;  Kelly  v. 
Columbus,  41  Ohio,  263;  Scranton  o. 
Hill,  102  Pa.  378.  Shearm.  &  Red. 
Neg.  (4th  ed.)  §  715,  and  cases.  Man- 
derschid  v,  Dubuque,  29  Iowa,  73; 
Ottumwa  V,  Parks,  43  Iowa,  119; 
ante,  §  1673;  Haughey  v.  Hart,  62 
Iowa,  96;  Parker  v,  Macon  (unsafe 
wall),  39  Ga.  725:  Howe  v.  New 
Orleans  (unsafe  wall),  12  La.  An.  481; 
Rowell  V,  Williams,  29  Iowa.  210; 
Shearm.  &  Red.  Neg.  (4th  ed.)  §§  285, 
347.  No  liability  against  the  owner 
for  maintaining  an  area-cover  in  a 
highway  where  this  existed  at  the  time 
of  the  dedication  of  the  highway  to  the 
puUic,  Fisher  v.  Prowse,  2  fi.  &  S. 
770,  and  cases  reviewed  bv  Blackburn, 
J.  See  Beach  v,  Frankenberger,  4  W. 
Va.  712;  ante,  §§  1694  et  seq.,  and 
notes. 

Municipal  liability  for  personal  in- 
juries caused  by  falling  into  trench  near 
public  building.  Larrabee  v.  Peabody, 
128  Mass.  561 ;  Daily  v.  Worcester,  131 
Mass.  452;  Barnes  v.  Chicopee.  138 
Mass.  67.  Municipal  liability  for  de/«rf« 
in  public  places.  Clark  v.  Waltham,  128 
Mass.  567;  Lincoln  v.  Boston,  148  Mass. 
578.  No  municipal   liability  for  the 


unsafe  condition  of  a  private  way  used 
by  the  public.  Goodin  v.  Des  Moines* 
55  Iowa,  67,  distinguished  from  Bum- 
ham  V.  Boston,  10  Allen  (Mass.),  290; 
Covington  o.  Bryant,  7  Bush,  248; 
Ohver  v.  Worcester,  102  Mass.  489, 
and  Younp  v.  Harvey,  16  Ind.  314.  A 
provision  m  a  charter  exempting  a  city 
from  liability  for  injuries  caused  by 
defective  streets,  until  all  legal  reme- 
dies have  been  exhausted  against  the 
person  causing  the  defect,  is  strictly 
construed.  B^ymond  v.  Sheboygan, 
70  WiB.  318:  Hmer  t^.  Fond  du  Lac,  71 
Wis.  74;  Henker  v.  Fond  du  Lac.  71 
Wis.  616;  McFarlane  v.  Milwaukee, 
51  Wis.  691.  It  does  not,  however, 
apply  to  cases  where  the  city  itself 
is  at  fault.  Papworth  v.  Milwaukee, 
64  Wis.  389. 

1  Severin  v.  Eddy,  52  111.  189.  See 
Luke  V.  El  Paso  (Tex.  Civ.  App.), 
60  S.  W.  Rep.  363. 

*  Chicago  V.  Robbins,  4  WaU.  (U. 
S.)  657;    B.  c.  2  Black  (U.  S.),  418; 
Portland  v.  Richardson.  54  Me.  46, 
and  cases  cited;  Milfora  v.  Holbrook, 
9    Allen    (Mass.),    17;    Brooklyn   v. 
Brooklyn  R.  Co.,  47  N.  Y.  475;  Biook- 
ville  V.  Arthurs,  130  Pa.  501;  Chester 
r.  First  Nat.  Bank,  9  Pa.  Super.  Ct, 
517;    Rochester  v.   Montgomerv,  72 
N.  Y.  65:  Gridley  v.  Bloomington,  68 
111.  47;   District  of  Columbia  t^.  Balti- 
more &  P.  R.  Co..  1  Mackey,  314 
Catterlin  v.  Frankfort,  79  Ind.  547 
Elkhart    v.    Wickwh«,    87    Ind.    77 
McNaughton  v.  Elkhart,  85  Ind.  384 
Taylor  v.   Lake  Shore  &  M.  S.  R.' 
Co.,  45  Mich.  74  (special  provision  in 
city  charter).    Action  over.    Shearm. 
&  Red.  Neg.  (4th  ed.)  §  301;  2  Thomps. 
Neg.  789;  infra,  §  1730. 
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corporation  to  the  plaintiff  in  consequence  ti 
amount  of  damage  or  injury  it  occasioned.^ 
notified,  he  is  not,  says  the  Supreme  Court  < 
/'estopped  from  showing  that  he  was  under  ] 
the  street  in  a  safe  condition,  and  that  it  was 
that  the  accident  happened/'  ^ 

§  1729  (1036).  Same  Subject.  —  It  has  beei 
injury  has  resulted  from  a  defect  in  the  sidev 
mitted  by  the  city  to  continue,  and  for  which 
to  pay,  there  is  no  recourse  over  infa/oor  of  the 
of  the  lot  in  front  of  which  the  defect  existed 

*  Boston  V.  Worihmgton,  10  Gray  Ajsphalte  Co., 
(Mass.))  496:  Milford  v,  Holbrook,  9  distingiiished. 
Alien  (Mass.),  17;  Portland  v.  Richard-  &  L.  K.  Con 
son,  54  Me.  46;  Veazie  v,  Penobscot  holding  that 
R.  Co„  49  Me.  119;  Troy  v.  Troy  &  tion  is  noting 
L.  R.  R.  Co.,  49  N.  Y.  667:  Brooklyn  by  whose  dh^ 
V.  Brooklyn  R.  Co..  47  N.  Y.  476,  and  s.  p.  Brookvi 
cases  cited.    Ih.  4BL  501.    If  the 

The  city  may  recover  against  the  recover   from 
author  of  the  defect,  who,  being  noti-  causing  the  i 
fied,  neglected  to  defend,  not  only  the  action  and  dc 
amoimt   of   the   judgment   recovered  damages  in  a 
against  it,  but  also  reasonable  expenses  the  city  is  t] 
in   defending   that   action,   including  ment,    intere 
counsel  fees.    Westfield  v.  Mayo,  122  Unless  an  ap ; 
Mass.  100,  where  the  subject  is  in-  shall  have  be ! 
structively  considered  by  Lord,  J,    A  his  instance,   i 
notice  from  the  town  to  the  defendant,   costs  thereof, 
stating  that  an  action  had  been  begun  Iowa,  119. 
against  it  by  ttie  party  injured,  the        *  Chicago 
site  of  the  injury,  the  court  in  which  HJ.  S.),  418,  j.  \ 
the  action  was  brought,  and  calling   (U.  S.)  657,  u 
upon   the   defendant   to   defend   the  that  it  ia  not 
action,  is  sufficiently  full  and  precise.  8kouid   have    ! 
Westfield  v.   Mayo,   122  Mass;   100;  Catterlin  v,     ' 
Milford  V,  Holbrook,  9  Allen  (Mass.),  Keokuk  t;.  Ke 
17:   Boston  v,  Worthington,  10  Gray  53   Iowa,    3£  ! 
(Mass.),  496.    As  a  general  rule,  when  former  actum 
a  party  is  called  upon  to  defend  a  suit  H.    1;    Littl  I 
foimded  upon  a  wrong  for  which  he  is  N.  H.  179,  1^  ' 
held  responsible  in  law  without  mal-  the  subject  is  ' 
feasance  on  his  part,  but  because  of  v,  Wortningtc  i 
the  wrongful  act  of  another^  against  Brooklvn  v.  £ 
whom  he  has  a  remedy  over,  if  he  has  475;  Westch<  i 
notified    the    other    to    appear    and  284;   Portlan 
defend  the  suit,  counsel  fees  are  the  46;    Troy    v 
natural  and  necessary  consequence  of  supra.    If  dc  : 
the  wrongful  act  of  the  other,  and  may  by  the  recor 
be  recovered  as  part  of  the  damages,  must  be  shoi  ; 
Westfield  v.  Mayo,  9upra;  Reggio  v,  was  legally  '.  \ 
Braggiotti,    7    Cuish.     (Mass.)     166;  which  a  reco  i 
Baxendale  v,  London,  C.  &  D.  R.  Co.,  Cases  supra 
10  Ex.  35;   ilflher  v.  Val  de  Travers   (4th  ed.)  §  3i 
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the  part  of  such  owner  to  the  party  injured,  arismg  from  the  mere 
fact  of  ownership.  Before  the  lot-holder  can  be  held  responsible, 
there  must  appear  some  neglect  of  a  legal  duty  on  his  part,  or  he 
must  have  trespassed  upon  the  sidewalk  by  obstruction  upon  the 
surface,  made  excavation  beneath,  or  done  some  act  rendering  the 
same  unsafe,  and  such  negligence,  obstruction,  excavation,  or  act 
must  have  caused  the  injury.^ 

§  1730  (1037).  Where  Street  is  rendered  defectiTe  by  the  Act  of  a 
Railroad  Company;  Action  over.  —  Towns  and  cities  in  the  New 
England  States  are  obliged,  as  we  have  seen,  by  statute,  to  keep 
their  highways  and  streets  in  repair;  *  and  railroad  companies  in 
the  same  States  have  frequently  been  authorized  by  law  to  conn 
struct  their  roads  over  public  highways  and  streets,  the  effect  of  which 
may  be  to  cause  the  latter  to  be  out  of  repair.  Under  these  cir- 
cumstances the  question  arises.  If  a  person  suffers  damage  by 
reason  of  a  defective  highway  or  street,  thus  occasioned,  who  is 
responsible,  —  the  railroad  company  which  caused  the  defect,  or 
the  town  or  city  which  is  charged  with  the  general  duty  of  main- 
taining and  keeping  in  repair  the  public  ways?  The  course  of 
decision  is  to  hold  the  town  or  city  primarily  responsible  to  the 
person  sustaining  the  injury,  thus  compelling  it,  when  held  liable, 
to  seek  indenmity  from  the  railroad  company.'    In  such  a  case  the 

1  Jansen  v.  Atchison,  16  Kan.  358.  64  Mo.  App.  283;  Bates  o.  Holbrook, 

The  text  states  with  slight  alterations  67  N.  Y.  App.  Div.  25;   Binninger  v. 

the  point  decided  in  the  language  of  New  York,  80  N.  Y.  App.  Div.  438; 

the  head-note  prepared  by  the  jud^.  177  N.  Y.  Id9;  Sherman  v.  Oneonta,  21 

Ante,  §§  1720,  note,  1726.  note.    See  N.  Y.  Supp.  137;  s.  c.  66  Hun  (N.  Y.), 

also  Martinovitch  v,  Wooley  128  Cal.  629;    Byrne  v,   Syracuse,     79    Hun 

141.  (N.  Y.),  555;  ZanesviUe  v.  Fannan,  53 

«  AnU,  §§  1691,  1708.  Ohio  St.  605;    Toledo  Con.  St.    Ry. 

»  Phillips  V,   Veazie.   40  Me.   96;  Co.  p.  Sweeney,  8  Ohio  Cir.  Ct.  R.  298; 

Wellcome  v.  Leeds,  51  Me.  313;  Cur-  Nelson  v,  Narragansett  E.  L.  Co.,  26 

rier  v.  LoweU,  16  Pick.  (Mass.)  170,  R.    I.    258;  White   v.    San   Antonio 

cited  infra;  Elliot  v.  Concord,  27  N.  (Tex.    av.    App.).  25    S.   W.    Rep. 

H.  204;  Winship  v.  Enfield,  42  N.  H.  1132;  Galveston,  &c.  R.  Co.  v.  White 

197:   Batty  v,  Duxbury,  24  Vt.  155;  (Tex.  av.   App.).    32   S.   W.    Rep. 

Willard    v.    Newbunr,    22    Vt.    458;  187;  Laager  v.   San   Antonio    (Tex. 

Barber  v,  Essex,  27  Vt.  62;  Roxbury  dv.    App.),    57   S.    W.    Rep.    61; 

V.    Boston   &   P.    R.    Co.,    6   Cush.  Brown  v,  Bachman  (Tex.  Civ.  App.), 

(Mass.)  424, 430;  Redfield  on  Railways,  72  S.  W.  Rep.  622.    But  see  MicM- 

391;    People  v.  Brooklvn,  65  N.  Y.  gan  City  v,  Boeckling,  122  Ind.  39; 

349;    Sides  v.  Portsmouth,  59  N.  H.  Long  v,   Philadelphia,   212  Pa.    125. 

24;   District  of  Colimibia  v,  Sullivan,  The  rule  holds  good  in  some  other 

11  App.  D.  C.  533;  Bentley  o.  Atlanta,  States.    Campbell   v.    Stillwater,    32 

92  (ia.  623;    Union  St.  Ry.  Co.  v.  Minn.  308;    Steubenville  v,   McGill, 

Stone,  54  Kan.  83;    Kansas  City  v.  41  Ohio  St.  235;   Aston  v.  McClure, 

Orr,  62  Kan.  61;  Endicott  v.  Triple-  102  Pa.  St.  322.    State  ».  Qoriiam, 

State  N.  G.  A  Oil  Co.  (Ky.),  76  S.  W.  37  Me.  451,  holds  the  same  doctrine 

Rep.   516;    Cutcher  v.   Detroit,   139  as  to  bridges.    See,  further,  on  this 

Mich.  186;  McCarroll  v,  Kansas  City,  subject,  ante,  (§  1233,  1244,  and  note; 
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railroad  company  is  liable  to  the  town  or  city  f 
of  its  workmen,  and  for  the  neglect  of  the  woti 
who  had  agreed  to  construct  the  railroad  U 
But  the  town  or  city  can  only  recover  of  tl 
single  damages,  although  it  had  to  pay  double 
recover  from  the  railroad  company  the  costs 
action  brought  by  the  traveller  against  it,  ui 
defended  at  the  request  of  the  railroad  compan, 

also,  §  1681,  note;    Kitredge  v.  Mil-  which  it  may 
waukee,  20  Wia.  46.    As  to  liability  ferred,  and  wi 
for  defects  at  the  crossing.    Davis  v,  tory    authorit; 
Leominster,    1    Allen    (Mass.)*    182;  pursued.    See 
supra,  i  1687.  note.  In   Maasa^ 

The  traveller  may,  of  course^  elect  responsible  for 
to  proceed  at  once  against  the  railroad  traveller  on  a  1 
company   if   he    chooses.    Lowell   v.  of  the  cars  o! 
Boston  &  L.  R.  Co.,  23  Pick.  (Mass.)  o/cross    the    ^ 
24,  31;   Elliot  v.  Concord,  27  N.  H.  Chester,   7  Gn 
204.    construing     statute.     See    also  Currier  v.  Loi 
WilJard  v.  Newbury,  22  Vt.  458;  Batty  170,  carries  the 
V.  Duxbury,  24  Vt.  155.    The  primary  extreme  limits, 
duty  is  in  the  city,  although  as  between  Nor  by   reaso 
it  and  a  street  railway  company  the  erected  by  aut) 
latter  is  bound  to  repair.    Watson  v.  the  limits  of  t 
Tripp,  11  R.  I.  98;    following  cases  Yarmouth,    9 
above  cited,  and  distinguishing  upon  arUe,  §  1220. 
the    statutes    applicable.    Sawyer  v.        ^  Lowell  v, 
Northfield,    7    Cush.     (Mass.)    490;  Pick.  24,  gro^ 
White  V,  Quincy,  97  Mass.  430.    See  Lowell,  16  Pic  i 
tupra,  §  1720.   Mandamus  held  to  lie  Short,  4  Cush 
to  compel  railroad  company  to  level  Spaulding,  Jb. 
and  grade  the  street  so  as  to  render  Newbury,   22 
the  use  thereof  at  the  railroad  crossing  Benton  Harfoo  ' 
safe  and  convenient  for  the  pubhc.  on  this  subject 
Indianapolis  &  C.  R.  Co.  v.  State,  3  Campb.  222  ; 
37  Ind.  489.    Ante,  \  1493.    In  the  East,  86;   Liti 
same  State  a  railroad  company  was  N.    H.    179. 
held    Uable    in    damages    for   mjury  author  of  nui  ; 
occasioned  by  reason  of  the  eolwtruction  1729. 
oj  a  raised  railroad  track  along  a  street       In  a  case    . 
of  a  city,  thereby  causing  the  water  from  Louis  it  appes  ' 
rains  and  freshets  to  flow  wpon  adjacerd  the  city  had   < 
real  estate,  and  also  for  mjury  occa-  its  own  sewers 
sioned  by  reason  of  the  construction  of  ised  to  allow  o 
an  embankment  on  a  street  approach-  companies  to 
ing  a  streetHorossing  of  said  track,  in  along  the  stn  i 
front  of  a  lot  in  a  city  occupied  by  a  assent  to  the  c  • 
dwelling-house,  thereby  rendering  the  groimd  railrof  I 
approach  to  the  lot  in  front  on  such  reserving  the   i 
street  impossible  for  carria^,  wagons,  removal   and    i 
and  vehicles,  and  inconvement  for  foot-  sewer  that  n  i 
passengers.    Indianapolis,    B.    &   W.  It  became  nc  i 
R.  Co.  t^.  Smith,  52  Ind.  428.    See  of  the  work  tc  i 
chapter  on  Streets,  ante,  as  to  the  rights  a  sewer.    By    i 
and  liabilities  of  railway  companies  in  of  the  railwa 
such  cases.    These  depend  upon  the  in  rebuilding  1 
esEtent  of  legislative  authority  conferred  of  the  plaint! 
upon  the  companies,   the  extent  to  street  gave  ^  ; 
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CivU  Liabilth/  m  reaped  of  Surfac^Water^  Drains^  and  Sewers. 

§  1731  (1038).  OYorflow  of  Water  on  Private  Property;  Distino- 
tion  between  Natural  Streams  and  Surface-Water.  —  In- this  connec- 
tion may  be  considered  the  liability  of  municipal  corporations  for 
injuries  to  private  property  in  consequence  of  being  Ofwrfhwed  with 
water  caused  by  improvements  made  or  work  done  upon  the  streets, 
under  their  authority.  And  here  it  is  important  to  distinguish  be- 
tween natural  streams  flowing  in  channels  between  defined  and 
actual  banks,  and  surface-water,  caused  by  rain  or  melting  snow; 
for  the  law  relating  to  them  is  essentially  different,  and  the  powers 
of  the  municipality  much  greater  with  respect  to  the  latter  than 
the  former.^    Assuming  the  stream  to  be  of  the  former  character, 

liable  for  the  injury,  and  it  was  no  also  Stack  v.  East  St.  LomSj  85  111. 
defence  that  its  officers  had  failed  to  377,  and  Cumberland  t;.  Willison,  50 
exercise  supervision  and  control  over  Md.  138.  Ante,  §  1677  ei  seq. 
the  work.  It  was  neglect  of  duty  not  ^  3  Kent  Com.  439,  440;  2  Waahb. 
to  have  done  so.  Fink  v,  St.  Louis,  71  Real  Prop.  64.  pi.  40;  1  West.  Jur.  12, 
Mo.  452.  General  doctrine  as  to  the  Article  on  '^Surface  Waters.^'  See 
primary  liability  of  the  city  as  respects  Rose  v.  St.  Charles,  49  Mo.  509,  as  to 
the  public.  Supra,  §  1720.  "living"  and  "permanent"  stream. 
Where  a  city  council  gave  a  rail-  Imler  v.  Sprin^eld,  55  Mo.  119,  127; 
road  company  the  ripht  to  construct  Bams  v.  Hannibal,  71  Mo.  449;  Flags 
its  track  along  a  public  street,  and  the  r.  Worcester,  13  Gray,  601,  607,  am 
company,  imaer  tne  right  so  conferred,  cases  there  cited  hy  Merrick,  J  •  Good- 
made  excavations  along  such  street,  so  ale  v,  Tuttle,  29  N.  Y.  459;  Gould  p. 
that  the  plaintiffs  were  deprived  of  Booth,  66  N.  Y.  62,  noted  in^ra,  S  1734, 
convenient  access  to  and  from  the  note;  Kellog|[  v,  Thompson,  66  N.  Y. 
street  and  their  lots,  and  the  lots  and  88;  Vanderwiele  v.  Taylor,  65  N.  Y. 
tenements  thereon  were  subject  to  341.  Text  approved,  Helena  o.  Thomp- 
injury  by  the  caving  and  faliine  of  the  son,  29  Ark.  569,  574,  by  English, 
street  and  lots,  it  was  held  by  the  C.  J.  "The  rule  is  different  as  to  sur- 
Supreme  Court  of  Illinois  (as  to  the  face-water."  Little  Rock  v,  Willis,  27 
line  of  decision  therein  in  such  cases,  Ark.  572;  Macomber  t;.  Godfrey  (water- 
see  infra,  §  1734,  note)  that  the  city  course  wnat?),  108  Mass.  219;  Briscoe 
was  liable  to  the  plaintiffs,  in  an  v.  Drought,  11  Ir.  C.  L.  R.  250;  Wood 
action  on  the  case,  for  the  injury  v.  Ward,  3  Exch.  (W.  H.  A  G.)^748; 
caused  by  such  excavations.  Breese,  Hoyt  v.  Hudson,  27  Wis.  666;  "Van 
J.,  says:  "The  case  of  Moses  v,  Pitts-  Pelt  v,  Davenport,  42  Iowa,  308,  ap- 
burgh,  Ft.  W.  &  C.  R.  Co.,  21  111.  516,  pears,  although  the  facts  are  not  very 
and  that  of  Murphy  v.  Chicago,  29  fully  reported,  to  have  been  a  case 
111.  279,  were  decided  long  anterior  to  where  surface-water  was  sei  back  on 
the  adoption  of  the  present  Constitu-  the  plaintiff's  premises  (below  the 
tion,  and  are  essentially  modified  by  level  of  the  street)  in  consequence  of 
Nevins  v.  Peoria,  41  111.  502,  and  also  the  insufficient  size  of  the  culvert 
by  Indianapolis,  B.  &  W.  R.  Co.  t^.  constructed  across  a  ravine  by  the  dty 
Hartley,  67  111.  439.  We  are,  as  time  in  the  course  of  extending  its  strec^ 
advances,  the  more  convinced  of  the  and  constructed  for  the  puiiMee  of 
justice  of  the  views  announced  by  conducting  away  the  surface-water, 
this  court,  —  that,  in  the  exercise  of  Before  the  culvert  was  made  the  sur- 
power  conferred  upon  a  municipal  face-water  flowed  along  the  ravine 
authoritv,  private  right-s  must  be  without  injury  to  the  plaintiff.  In 
regardea;  that  individual  property  is  heavv  showers  the  culvert  was  too 
not  at  the  mercy  of  municipal  power."  small  to  carry  off  all  the  water  rapidly 
Pekin  v,  Brereton,  67  111.  477.     See  enough  to  prevent  its  flowing  ba<^  on 
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§  1732  (1039).    LiabiUty  in  rapeet  of  Surface-water.  —  As  to 

surface-^ater,  quite  different  principles  apply.  This  the  law  very 
largely  regards  (as  Lord  Tenterden  in  an  analogous  case  phrased  it) 
as  a  common  enemy,  which  every  proprietor  may  fight  or  get  rid 
of  as  best  he  may.  The  reports  contain  many  instances  in  which 
it  has  been  sought  to  make  municipal  corporations  liable  for  dam- 
ages caused,  in  various  ways,  by  smf ace-water  to  private  property. 
Reference  will  first  be  made  to  cases  in  which  the  toork  of  grading 
or  improving  the  streets  has  been  the  cause  of  the  injury.  Where  the 
damage  has  resulted  solely  as  a  consequence  of  the  proper  execu- 
tion of  a  legal  power  by  ike  corporation,  it  falls  within  the  princi- 
ples already  discussed,^  and  there  is  no  implied  liability  therefor. 


in  Seifert  v,  Brooklyn,  101  N.  Y.  136: 
vosLl  1745,  note;  Gould  v.  Booth,  66 
N.  Y.  62;  Smith  v.  New  Yorit  (obstruo- 
tion  in  sewer),  66  N.  Y.  296;  Kobe  v, 
Minneapolis,  22  Minn.  159,  164; 
Byrne  v,  Farmington,  64  Conn.  367; 
Maoon  V,  Dannenberg,  113  Ga.  1111 
(obstructed  culvert);  Tatman  v,  Ben- 
ton Harbor,  115  Mich.  695;  Powers  v. 
Council  Bluffs,  50  Iowa,  197;  Ross  v, 
Madison  (insimcient  culvert),  1  Ind. 
281;  8.  c.  3  Ind.  236;  Kelly  v.  Pitta- 
burg,  C,  C.  &  St.  L.  R.  Co.,  28  Ind. 
App.  457;  Dallas  v,  Schultz  (Tex. 
Civ.  App.),  27  S.  W.  Rep.  292  (ob- 
structed culvert);  Dayton  v.  Pease, 
4  Ohio  St.  80;  Philadelphia  v.  Ran- 
dolph, 4  Watts  &  S.  (Pa.)  514;  Col- 
lins v.  Philadelphia,  93  Pa.  St.  272; 
Rose  V.  St.  Charles,  49  Mo.  509 
(back-water),  supra,  (jood  faith  and 
honest  exercise  of  judgment  are  no 
defence  in  an  action  caused  by  in- 
adequate artificial  water-wa^.  Ferry 
V,  Worcester,  supra,  liabilitv  does 
not  extend  to  extraordinary  freshets 
(Spra^e  v,  Worcester,  supra),  except 
such  as,  looking  at  the  history  of  the 
stream  in  this  respect,  may  be  "rea- 
sonably expected  occasionally  to  oc- 
cur." Per  Chancellor  Walworlh,  New 
York  V,  Bailey.  2  Denio  (N  .Y),  433, 
followed  by  Madison  v,  Ross,  3  Ind. 
236.  See  also  Eeithsburg  v.  Simpson, 
70  HI.  App.  467;  Richards  v,  Ann 
Aibor.  152  Midi.  15;  Schumacher  v. 
New  York,  166  N.  Y.  103;  Punsky  t;. 
New  York,  129  N.  Y.  App.  Div.  658; 
Costich  f^.  Rochester,  68  N.  Y.  App. 
Div.  623;  Smith  v.  New  York,  66  N. 
Y.  295;  Lynch  v.  New  York,  76  N.  Y. 
60;  Cumberland  ».  Willison,  50  Ind. 
138;  Johnston  v,  Dist.  of  Columbia, 
118  U,  S.  19. 


Where  land  is  wrongfuUy  overflowed 
the  true  measure  of  damages  is  the  fair 
rental  value  of  the  ground  which  was 
overflowed,  and  not  the  possible,  or 
even  prob8ul>le,  profits  that  might  have 
been  made  had  the  land  not  b^n  over- 
flowed. Chicago  V,  Huenerbdn,  85 
111.  594;  Loughran  v.  Des  Moines 
(overflow  from  sewers),  72  Iowa,  382. 
See  also  Macon  v,  Dannenberg,  113 
Ga.  1111;  Keithsburg  v.  Simpson,  70 
HI.  App.  467;  Podhaisky  v.  Cedar 
Rapids,  106  Iowa,  543;  Eshleman  v. 
Martic  Township,  152  Pa.  68;  Mc- 
Henry  'v.  Parkersburg,  66  W.  Va.  533 
(temporary  damages).  Where  a  city 
is  liable  for  damages  resulting  from  its 
haying  adopted  a  defective  plan  for  a 
drain,  the  damages  accrue  to  him  who 
owned  the  property  at  the  time  of 
the  injurv,  and  nis  right  thereto  is  not 
affected  by  his  having  sold  the  prop- 
erty, after  having  instituted  a  suit  for 
damages.  Seymour  v,  Cummins,  119 
Ind.  148. 

1  Ante,  §§  988-990;  post,  §(  1733, 
1741  et  seq.  Text  quoted  as  ''the  rule'* 
in  Lampe  v,  San  Francisco.  124  Cal.  546. 
Text  cited  in  Los  Angeles  C^netery 
Assoc.  V,  Los  Anjgeles,  103  Cal.  461; 
Corcoran  v.  Benicia,  96  Cal.  1;  Flnley 
V.  KendaUviUe  (Ind.  App.),  90  N.  E. 
Rep.  1036;  Hume  v,  Des  Moinea 
(Iowa),  125  N.  W.  Rep.  846;  Joi^ 
dan  V,  Benwood,  42  W.  Va.  312; 
Wakefield  v.  Pawtucket,  12  R.  I.  75: 
Inman  v,  Tripp,  11  R.  I.  520,  noticed 
ivfra,  i  1734,  note:  Smith  v,  Tripp, 
13  R.  I.  152;  Gilfeather  t^.  Council 
Bluffs,  69  Iowa,  310;  Bloomii^^n  9. 
Brokaw,  77  III.  194;  Bennett  v.  Mt. 
Vernon,  124  Iowa,  537;  100  N.  W.  Rep. 
349;  Taylor  v,  Houston  A  T.  C.  R. 
Co.  (Tex  av.  App.),  80  S.  W.  Rep. 
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§  1734  (1041).  Same  Subject;  Omisiion  to  provide  Drains.  —  It 
is  dear  that  there  is  no  liability  on  the  part  of  a  municipal  corpora- 
tion for  not  exercising  the  dUcretUmary  or  legislative  powers  U  mcny 
possess  to  improve  streets,  and,  as  part  of  such  improvement,  to 
construct  gvtters  or  provide  other  means  of  draining  for  surface-waters, 
so  as  to  prevent  them  from  flowing  upon  the  adjoining  lots.^   And 


Co.  V.  Stevens,  73  Ind.  278:  ^^Ison  v. 
New  York,  1  Denio  (N.  Y.),  695,  598; 
Lynch  v.  New  York,  76  N.  Y.  60; 
Field  V,  West  Orange,  36  N.  J.  Eg. 
118;  Foster  v,  St.  Louis,  71  Mo.  157; 
Stanchfield  v.  Newton,  142  Mass. 
110;  Thibodaux  v.  Thibodaux,  46 
La.  An.  1528;  Harp  v.  Baraboo,  101 
Wis.  368;  Avondale  v.  McFarland, 
101  Ala.  381;  Myers  r.  Nelson  (Cal.), 
44  Pac.  801;  Daley  ».  Watertown, 
192  Mass.  116;  Oftelie  v.  Hammond, 
78  Minn.  275:  Beatrice  v.  Leary,  45 
Neb.  149;  Churchill  v,  Beethe,  48 
Neb.  87;  Jung  v.  New  Yorit,  132  N. 
Y.  App.  Div.  18:  Sweetwater  ».  Pate 
(Tenn.  Ch.  App.),  59  S.  W.  Rep.  480; 
Cooper  V.  Dallas,  83  Tex.  239.  The 
owner  of  a  lot  may  bring  it  to  grade 
and  he  will  not  be  liable  if  sunace- 
water  is  thereby  diverted  to  lots 
owned  by  other  persons.  Cedar  Falls 
t;.  Hansen,  104  Iowa,  189.  An  abutting 
owner  may  drain  the  surface-water 
from  his  land  into  the  highway  pro- 
vided he  does  not  interfere  with  the 
use  or  safety  of  the  highway.  Davis 
i;.  Com'ra  of  Hi^ways,  143  Dl.  9; 
Nelson  v.  Fehd.  104  HI.  App.  114. 
Text  cited  in  Aicher  ».  Denver,  10 
Colo.  App.  413;  Powell  v,  Vfyih^ 
ville,  95  Va.  73.  In  Davis  ».  Craw- 
fordsville,  119  Ind.  1,  EUioU,  C.  J., 
citing  the  prior  cases,  states  the  rule 
in  Indiana  to  be  that  while  a  city  is 
liable  in  daznages  if  it  collects  water 
in  an  artificial  channel  and  pours  it 
upon  the  land  of  another,  it  is  not 
liable  for  consequential  damages  by 
surface-water  caused  by  grading  and 
improvmg  streets,  althou^  increased 
quantities  of  surface-water  may  be 
collected  thereon.  There  is  no  lia- 
bility in  such  case  unless  the  work  is 
neghgently  performed.  Weis  r.  Madi- 
son, 75  Ind.  241.  If  a  city  adopts  a 
proper  plan  for  constructing  a  orain, 
and  allows  the  contractor  to  use  his 
own  methods  and  means  for  its  con- 
struction, it  is  not  liable  for  damages 
resulting  from  his  neglijgence;  but 
where  the  plan  is  a  defective  one,  and 
the  contractor  constructs  the  drain 


according  to  the  plan,  the  dty  is 
liable  for  an  injury  resulting  from  its 
negligence  in  devising  the  plan.  Sey- 
mour V.  Cummins,  119  Ind.  148.  Seie, 
generall^r,  O'Brien  v,  St.  Paul^  25  Minn. 
331,  diBtinguishing  Lee  o.  Mmneapolis, 
22  Minn.  13;  Aiden  v.  Minneapolis, 
24  Minn.  254,  and  Radcliff's  Ex.  v. 
Brooklyn,  4  N.  Y.  195;  Amdt  v,  Cull- 
man, 132  Ala.  540. 

1  Ljrnch  V.  New  York,  76  N.  Y.  60, 
approving  text.  Text  quoted  as  "the 
rule,"  Campbell  r.  Vanceburg  (Ky.), 
101  S.  W.  Rep.  343;  Wilson  ».  New 
York,  1  Denio  (N.  Y.),  595,  cited in/ra, 
§§  1735, 1737.  1738;  Mills  v.  Brooklyn, 
32  N.  Y.  489;  the  above  cases  ex- 
plained and  distinguished,  Sdfert  v. 
Brooklyn,  101  N.  Y.  136.  Text  cited, 
Finley  v.  Kendallville  (Ind.  App.), 
90  N.  E.  Rep.  1036;  Joidan  p.  Bien- 
wood,  42  W.  Va.  312;  post,  §  1745, 
note:  Chicago  v.  Rustm,  99  Dl.  App. 
47:  Peoria  v,  Adams,  72  111.  App.  662; 
Schumacher  v.  New  York,  40  N.  Y. 
App.  Div.  320;  Prime  ».  Yonkers,  192 
N.  Y.  105;  Schweriner  v.  Philadel- 
phia, 35  Pa.  Super.  Ct.  128;  Flagg  p. 
Worcester,  13  Gray,  601;  Roll  p. 
Augusta,  34  Ga.  326:  Carr  p.  Northern 
Liberties,  35  Pa.  St.  324:  Grant  p. 
Erie,  69  Pa.  St.  420;  Allentown  r. 
Kramer,  73  Pa.  St.  406:  Smith  p.  New 
York,  66  N.  Y.  295;  Fair  p.  Phihidel. 

ghia,  88  Pa.  St.  309;  Montgomery  p. 
^ihner,  33  Ala.  116;  b.  c.  26  Ala.  665; 
Atchison  p.  Challiss,  9  Kan.  603,  over- 
ruling Leavenworth  p.  Casey,  McCahon 
(Kan.  Ter.),  124;  Bennett  p.  New  Or- 
leans (omission  to  repair  draining 
machine),  14  La.  An.  120;  Brunswick 
p.  Tucker,  103  Ga.  233;  9upra,  §  1442; 
Aurora  p.  Pulfer,  56  111.  270;  Schattner 
p.  Kansas  City,  53  Mo.  162;  Spring- 
field p.  Spence,  40  Ohio  St.  665.  Hen- 
derson p.  Minneapolis,  32  Minn.  319. 
where  a  chimge  of  grade  had  rendered 
the  old  dndns  and  sewers  useless  to 
cany  ofif  the  water  from  pladntiffs 
land.  It  was  held  that  the  city  was 
not  liable  for  not  providing  a  means  of 
carrying  off  the  water.  Glossop  p. 
Heston  ^  I.  Local  Board,  L.  R.  12 
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§  1735  (1041).  Same  Subject;  Sewen.  —  In  a  well-considered 
case  in  Michigan,  while  it  is  admitted  that  a  municipal  corporation 
is  not  impliedly  liable  for  incidental  injuries  to  private  property, 
resulting  from  the  exercise  of  its  legislative  powers,  such  as  grading 
streets,  where  the  corpus  of  the  property  is  in  no  way  invaded,  yet 
such  a  corporation  is  responsible  for  direct  injuries  to  private  property 
caused  by  a  corporate  act  in  the  nature  of  a  trespass  or  nuisance.  And 
therefore  a  city  is  liable  for  an  injury  to  the  premises  of  the  plain- 
tiff by  flooding  it  with  water,  not  only  where  such  injury  is  caused 
by  neglect  to  keep  a  sewer  in  repair,  but  as  well  where  it  is  the 
negligent  or  necessary  result  of  the  constructing  of  the  sewer.^ 


296;  Seifert  v.  Brooklyn,  101  N.  Y. 
136;  Smith  v,  Tripp,  13  R.  I.  152.  See 
also  Murray  o.  Allen,  20  R.  I.  263.  If 
the  necessity  for  the  drainage  is  caused 
bv  the  city,  the  doctrine  of  the  text 
(i  1734)  that  it  is  not  bound  to  supply 
drainage  does  not  apply.  Ashl^  v. 
Port  Huron,  supra,  per  Cocleyj  C  J. 
Note  quoted  and  approved  in  Stan- 
ford V,  San  Francisco,  111  Cal.  198; 
Shearm.  &  Red.  Neg.  (4th  ed.)  §  274; 
infra,  §§  1735,  1745,  note.  See  also 
Shawneetown  v.  Mason,  82  lU.  337; 
Effingham  v,  Surrells,  77  111.  App.  460; 
New  Albany  v.  Lines,  21  Ind.  App. 
380;  Cromer  v,  Logansport,  30  Ind. 
App.  661;  Flanders  ».  Franklin,  70 
N.  H.  168;  Houston  v.  Richardson, 
42  Tex.  Civ.  App.  147;  supra,  §  1731, 
note. 

1  Ashley  v.  Port  Huron,  35  Mich. 
296,  where  the  cases  are  classified  and 
distinguished  by  Cooiey,  C.  J.,  citing 
inter  alia,  Pumpelly  v.  Green  Bay  & 
Miss.  Canal  Co.,  13  WaU.  (U.  S.)  166; 
Arimond  v.  Same,  31  Wis.  316;  Eaton 
V,  Boston.  C.  &  M.  R.  Co.,  51  N.  H. 
604;  DiUon  Munic.  Corp.  §S  1732- 
1734,  notes;  Rowe  v.  Portsmouth,  56 
N.^H.  291;  Vale  Mills  p.  Nassau,  63 
N.  H.  136  (a  city  held  liable  for  dis- 
a  public  sewer  upon  private 


luidandintoamillpond).  Same  princi- 
ple. Seifert  v,  Brooklyn,  101  N.  Y.  136; 
infra,  §§  1739,  note,  1745,  note.  Kra- 
mer V,  Los  Angeles,  147  Cal.  668; 
Hession  v.  Wilmington,  1  Marv.  (Del.) 
122;  Langley  v,  Augusta,  118  Ga. 
590;  Jacksonville  v.  Doan,  145  111. 
23;  Bloomington  v,  Mumin,  36  111. 
App.  647;  Peck  v.  Michigan  City, 
149  Ind.  670;  Fitzgerald  v,  Sharon, 
143  Iowa,  730;  Westcotti;.  Boston,  186 
Mass.  540:  Snuth  v.  Sedaha,  152  Mo. 
283;  Woods  v.  Kansas  City,  58  Mo. 


App.  272 :  Stoddard  v.  Saratoga  Sprinm, 
127  N.  Y.  261;  New  York  Cent,  AH. 
R.  R.  Co.  V.  Rochester,  127  N.  Y.  591; 
Moody  V.  Saratoga  Springs,  163  N.  Y. 
581;  Schumacher  v.  New  York,  40 
N.  Y .  App.  Div.  320;  Smith  v.  Auburn, 
88  N.  Y.  App.  Div.  396;  Ahrens  r. 
Rochester,  97  N.  Y.  App.  Div.  480; 
Beach  v,  Ehnira,  11  N.  Y.  Supp.  913; 
8.  c.  58  Hun  (N.  Y.),  606;  Evera  v. 
Long  Island  Qty,  78  Hun  (N.  Y.), 
242;  Gillett  v,  lunderhook,  77  Hun 
(N.  Y.).  604;  McBride  v.  Akron,  12 
Ohio  Cu".  Ct.  R.  610;  Cummings  v. 
Toledo,  12  Ohio  Cir.  Ct.  650;  Dallas 
V,  Cooper  (Tex.  Civ.  App.),  34  S.  W. 
Rep.  322;  Chalkley  v,  Klchmond,  88 
Va.  402;  Miller  v,  Newport  News, 
101  Va.  432. 

In  delivering  judgment  in  Ashley 
V.  Port  Huron,  Mr.  Chief  Justice 
Cooley  says:  "It  is  very  manifest  from 
this  reference  to  authorities,  that  they 
recognize  in  municipal  corporations  no 
exemption  from  responsibility  where 
the  iniury  an  individual  has  received 
is  a  aired  injury  accomplished  by  a 
corporate  act,  whim  is  in  the  nature  of  a 
trespass  upon  kitn.  The  right  of  an 
individual  to  the  occupation  and  en- 
jo3rment  of  his  premises  is  exclusive, 
and  the  public  authorities  have  no 
more  liberty  to  trespass  upon  it  than 
has  a  private  individual.  If  the  cor- 
poration send  people  with  picks  and 
spades  to  cut  a  street  through  it,  with- 
out first  acquiring  the  ri^ht  of  way,  it 
is  liable  for  a  tort;  but  it  is  no  more 
liable  under  such  circumstances  than 
it  is  when  it  pours  upon  his  land  a 
flood  of  water  by  a  public  aewer  so 
constructed  that  the  nood  must  be  a 
necessary  result.  The  one  is  no  more 
uniustifiable,  and  no  more  an  action- 
able wrong,  than  the  other.    Each  is 
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§  1736  (1042).    UabOity  for  PoeitiTe  Acts.  —  We 
trine  that  the  municipality  is  not  bound  to  protect . 
those  who  may  be  so  unfortunate  as  to  own  pi 
level  of  the  street;  nor  is  the  duty  a  perfect  one, 
or  mode  of  drainage  which  will  have  this  effec 
adopted,  there  is  in  general^  as  hereafter  shown,  i 
as  to  ministerial  duties  in  connection  therewiti 
there  may  be  no  middle  ground;   but  we  are  un 
the  doctrine  that  by  reason  of  their  control  ovei 
power  to  grade  and  improve  them,  the  corporate 
the  absolute  and  unconditional  legal  right  intent 
the  water  therefrom,  as  a  mode  of  protecting  th 
discharge  it,  by  artificial  means,  in  increased  qus 
collected  force  and  destructiveness,  upon  the  p 
improved  and  occupied,  of  the  adjoining  owner.^ 


a  trespass,  and  in  each  instance  the 
city  exceeds  its  lawful  jurisdiction. 
A  municipal  charter  never  gives  and 
never  could  give  authority  to  appro- 
priate the  freehold  of  a  citizen  without 
compensation,  whether  it  be  done 
through  an  actual  taking  of  it  for 
streets  or  buildings,  or  by  flooding  it 
so  as  to  interfere  with  the  owner's 
possession.  Hb  property  right  is 
appropriated  in  the  one  case  as  much 
as  in  the  other.  Pumpelly  v.  Green 
Bay  &  Miss.  Canal  Co.,  13  Wall.  (IT. 
S.)  166;  Arimond  ».  Same.  31  Wis. 
316:  Eaton  v,  Boston,  C.  &  M.  R.  Co., 
51  N.  H.  504.  A  like  excess  of  juris- 
diction appears  when  in  the  exercise 
of  its  powers  a  municipal  corporation 
creates  a  nuisance  to  the  inj4iiy  of  an 
individual.  The  doctrine  of  fiabihty 
in  such  cases  is  familiar,  and  was  acted 
upon  in  Pennoyer  v,  Saginaw,  8  Mich. 
534.  The  recent  case  of  Rowe  v,  Ports- 
mduth,  decided  by  the  Supreme  Court 
of  New  Hampshire  (56  N.  H.  291),  is 
in  accord  witn  the  views  we  have  ex- 
pressed. See  Am.  L.  T.  and  Rep., 
vol.  iii.  p.  482."  Cooley  on  Torts, 
chap.  xix.  on  Nuisances,  contains  a 
classification  of  the  cases  and  an  in- 
structive discussion  of  them.  The 
decisions  denying  liability  where  the 
injury  is  caused  by  a  defective  lolUm  of 
sewerage  are  referred  to,  infra,  §§  1739- 
1746. 

^  See  and  compare  on  this  point,  in 
addition  to  the  cases  last  referred  to, 
Flagg  V.  Worcester,  13  Gray  (Mass.), 
601,  and  Livingston  v.  MclJonald,  21 


Iowa,  160;  Albany   . 
quoting  and  appro   i 
tXLlony  J.,  in  Livin   i 
Bentz  V.  Armstrong  i 
40,  remarks  of  Ke  i 
Great  Western  R.    : 
infra,  §§  1737-1731 
4  Lansing  (N.  Y.),  I 
man,  132  Ala.  540:   1 
73  Conn.  33:   Hob 
Ga.  961;  Effinghai 
App.   460;    Patokj 
Ind.   142;    Hirth  i 
Ind.  App.  673;  Th 
21  Lid.  App.  537;     i 
tine,   113  Iowa,  3:  ! 
Moines  (Iowa),  \2i 
Kansas  City  v,   F  ( 
App.   120;    Mt.  S  . 
(Ky.),  53  S.  W.  R  I 
Church  Hill,  90  ^  • 
Baltunore,    93    M( 
Brookline,    174   Mi  \ 
Buchanan.  124  Mi 
i;.  Hancock  Tp.,  12 ; 
mann   v,    Mankato 
Robbins  v,  Willmai 
Vicksbiurg  v.  Richa 
Rychlicki  v.  St.  Lo  i 
Cannon  t;.  St.  Josc] 
367;    Flanders  v.  Fi 
168:  Soulet^.  Passaii 
Miller  v,  Morristo^i 
62;    Hamilton  v,  Vi 
J.  Eq.  419;   Eehoe 
N.  J.  L.  659:  McCii 
away,  3  N.  Y.  App. 
Northport,  11  N.  \ 
Bedell  v.  Siea  Cliff,  l! 
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§  1737  (1043).  Same  Subject.  —  If ,  in  consequence  of  filling  streets 
and  cros^streets  to  the  established  grade  line,  water  is  collected  in 

261;    Martin  v.  Brooklyn,  32  N.  Y. 


App.  Div.  411;   Snuth  ».  Aubiirn,  88 
Brewing  Co.  v.  tX)bbs  FerryJ  84  Hun 


1: 


App.  Div.  396;  Miles  v.  Brook- 
N.  Y.  App.  Div.  195;  Anchor 


g 


.  Y.),  274;  Weir  v.  Plymouth,  148 
Ja.  666;  Bohan  v,  Avoca,  154  Pa. 
404;  Frederick  v.  Lansdale,  156  Pa. 
613;  Rohrer  v.  Harrisbuig,  20  Pa. 
Super.  Ct.  543;  Whipple  v,  Fairhaven, 
63  Vt.  221;  McCray  v,  Fairmount,  46 
W.  Va.  442;  Scanlon  v.  Montreal,  17 
Rap.  Jud.  Que.,  C.  S.,  363. 

The  author  allows  the  last  sentence 
in  the  text  to  stand  as  originally 
written.  The  many  cases  since  de- 
cided, cited  in  the  notes,  have  found 
and  defined  the  "middle  sround" 
therein  referred  to.  and  adjudged  the 
law  to  be  as  stated  in  the  text.  Text 
quoted  as  "the  rule,"  Lampe  v.  San 
Francisco.  124  Cal.  546.  Text  and 
note  quoted  and  approved,  Stanford 
V.  San  Franciscojlll  Cal.  198;  Jordan 
V.  Benwood,  42  W.  Va.  312,  citing  text 
and  note;  Aicher  t».  Denver,  10  Colo. 
App.  443,  approving  text;  Lynch  v. 
New  York,  76  N.  Y.  60,  approving 
text.  If  a  municipal  corporation  "in 
constructing  streets,  sewers,  drains 
and  gutters  causes  the  surface-water 
of  a  large'  territory,  which  did  not 
naturaUy  flow  in  that  direction,  to 
be  gathered  into  a  body  and  precipi- 
tate on  to  the  premises  of  an  indi- 
vidual, occasioning  damage  thereto," 
it  has  been  held  liable.  Citing  Byrnes 
V,  Cohoes,  67  N.  Y.  204;  Bastable  v. 
Syracuse,  8  Hun  (N.  Y.),  587;  s.  c. 
72  N.  Y.  64;  Noonan  i;.  Albany,  79 
N.  Y.  470, 475;  Field  ».  West  Orange,  36 
N.  J.Eq.  120;  Seifert  v,  Brooklyn,  101 
N.  Y.  136,  143,  per  Ruaer,  C.  J:  Herr- 
ing V,  District  of  Columbia,  3  Mackey, 
572;  Blakely  v.  Devine,  36  Minn.  53; 
I^e  V,  Mankato,  36  Minn.  373;  Peters 
V.  Fergus  Falls,  35  Minn.  549;  Ruth- 
erford V.  HoUy,  105  N.  Y.  632;  Noble 
V.  St.  Albans,  56  Vt.  522;  McClure  v. 
Red  Wing,  28  Minn.  186;  Hitchins  v, 
Frostburg,  68  Md.  100,  approving 
text.  Breen  v,  Hyde,  130  Mich.  1; 
Schuett  V.  Stillwater,  80  Minn.  287; 
Sandy  t;.  St.  Joseph.  142  Mo.  App.  330; 
Lewis  V,  Springfield,  142  Mo.  App.  84: 
Dallas  V.  Young  (Tex.  Civ.  AppT),  28 
S.  W.  Rep.  1036;  Sweet  i;.  Conley,  20 
R.  I.  381. 

It  was  held  on  general  principles, 


and  not  as  we  understand  it  in  virtue 
of  any  constitutional  provision,  to  be 
the  doctrine  in  Missouri,  which  was 
regarded  as  consistent  with  previous 
decisions,  that  a  municipal  corpora- 
tion cannot,  in  the  construction  of  its 
streets,  collect  surface-water,  and  then 
bv  means  of  drains  and  conduits  dis- 
charge it  in  a  body  upon  the  lands  of 
an  adjoining  proprietor,  without  bdng 
Uable  in  dainages.  Bay,  C.  J.,  dis- 
sented, in  an  elaborate  opinion  re- 
viewing the  prior  cases  and  the  general 
subject.  Rychlicki  v.  St.  Louis,  98 
Mo.  497;  Davis  v.  CrawfordsviUe, 
119  Ind.  1,  and  cases  cited;  Cooley  on 
Torts,  580;  arUe,  §§  1684-1686.  In 
Wisconsin  it  is  well  settled  that  a  lot- 
owner  will  not  be  permitted  to  resbrain 
a  munidpaliiy  from  constructing  drains 
along  streets  or  culverts  across  them, 
or  from  grading  or  otherwise  improv- 
ing the  streets,  merely  because  such 
acts  when  completed  would  increase 
the  flow  of  surface-water  upon  his 
land.  Heth  v.  Fond  du  LaCj63  Wis. 
228;  Waters  v.  Bay  View,  61  Wis.  542; 
Allen  V.  Chippewa  Falls,  52  Wis.  430. 
See  also  Jewett  v.  Sweet,  178  111.  96; 
Graham  v,  Keene,  143  111.  425:  Bau^ 
man  v.  Heinselman,  180  lU.  251; 
Collins  V,  Keokuk,  91  Iowa,  293. 

Under  the  Municipal  Act  of  Upper 
Canada,  which  provides  for  "com- 
pensation to  the  owners  of  real  prop- 
erty taken  or  used  by  the  corporation 
in  the  exercise  of  its  powers  in  respect 
to  streets,  drains,  &c.,  for  damages 
necessarily  resulting  from  the  exer- 
cise of  such  powers^"  it  is  not  in  the 
power  of  the  municipal  corporation  to 
orain  a  highway  upon  the  adjoining 
proprietor,  without  making  compensa- 
tion. Brown  v,  Samia,  11  Up.  Can. 
Q.  B.  87;  lb.  125;  Perdue  r.  Chin- 
guacousy  Corp.,  25  Up.  Can.  Q.  B. 
61;  Harr.  Munic.  Man.  (5th  ed.)  359, 
522;  Biggar,  Munic.  Man.  (Csjiada, 
1900)  650.  But  there  is  no  tiability 
for  injuries  from  natural  causes,  such 
as  violent  and  unusual  storms.  Snook 
V.  Brantford,  14  Up.  Can.  Q.  B.  255. 
The  power  to  repair  hi^ways  must  be 
reasonably  exercised.  Reed  r.  City  of 
Hamilton,  5  Up.  Can.  C.  P.  269;  (Soft 
V.  Peterborough,  Ih.  35.  A  municipal 
council  has  no  right  to  bring  down 
water  in  any  quantity  upon  the  land 
of  an  individual,  and  leave  the  water 
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fonda  or  spools  upon  the  adjoining  lots,  which  are  i  \ 
the  level  of  the  streets,  the  corporation  is  not  1  i 
thereby  occasioned/  —  not  even,  it  has  been  hel 


to  stagnate  there,  without  showing 
that  it  could  not  otherwise  have  been 
pot  rid  of,  and  without  showing  that 
it  was  not  in  the  power  of  the  council 
to  lead  the  water  away  from  the  plain- 
tiff's land  after  the  council  had  con- 
ducted it  there.  See  Brown  v.  Samia, 
11  Up.  Can.  Q.  B.  87:  Perdue  v.  Chin- 
guacousy  Corp.,  25  Up.  Can.  Q.  B.  61; 
Rowe  V,  Rochester,  29  Up.  Can.  Q.  B. 
590;  Attorney-General  v.  Hackney 
Local  Board,  L.  R.  20  Eq.  626. 

A  corporation  has  no  greater  right 
than  an  individual  to  collect  the  sur- 
face-water from  its  lands  and  streets, 
and  discharge  it  upon  the  land  of  an- 
other. Byrnes  ».  Cohoes,  67  N.  Y. 
204;  Seifert  v.  Brooklyn,  101  N.  Y. 
136,  143,  per  Ruger^  C.  J.;  Attorney- 
General  V,  Leeds,  L.  R.  5  Ch.  App. 
583;  Noonan  v.  Albany,  79  N.  Y.  470; 
approved,  Hitchins  v.  Frostburg,  68 
Md.  100.  The  principle  of  Noonan  v, 
Albany  has  been  adopted  elsewhere. 
West  Orange  v.  Field,  37  N.  J.  Eq. 
600;  Huddleston  v.  West  Bellevue,  111 
Pa.  St.  110;  Burton  ».  Chattanooga,  7 
Lea,  739;  Manning  v,  Lowell,  130 
Mass.  21;  Gillison  o.  Charleston,  16 
W.  Va.  282;  Am  v,  Kansas  City,  15 
Fed.  Rep.  236;  Addy  v.  Janesville,  70 
Wis.  401;  posty  §  1741,  and  cases  in 
note.  A  city  may  be  enjoined  from 
discharging  water  from  gutters,  Ac, 
on  pnvate  lands.  Field  v.  West 
Orange,  36  N.  J.  Eq.  118;  Valparaiso 
V.  Spaeth  (Ind.),  74  N.  E.  Rep.  518; 
Galbraith  v.  Yates,  79  Minn.  436.  A 
city  is  liable  for  negligent  discharge  of 
sewage  on  private  property.  Seifert  v. 
Brooklyn,  101  N.  Y.  136;  post,  §  1745, 
note.  A  town  in  Massachusetts  is  not 
liable  for  damages  caused  by  surface^ 
water  which  percolates  from  catch- 
basins  or  gutters,  constructed  by  its 
agents,  through  the  soil  into  an  ad- 
joining cellar.  Kennison  v.  Beverly, 
146  Mass.  467;  Salzman  v.  New 
Haven,  81  Conn.  389;  Comanche  v, 
Zettlemoyer  (Tex.  Civ.  App),  40  S. 
W.  Rep.  641.  See  also  O^nnell  v. 
White,  23  R.  I.  318. 

Rights  and  liabilities  as  respects' sur^ 
face-water  of  the  owners  of  higher  and 
lower  city  lots,  as  between  themselves, 
Vanderwiele  v.  Taylor,  65  N.  Y.  341; 
Bentz  V.  Armstrong,  8  Watts  &  S.  40. 
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have  been  practicable,  in  the  judicial  judgment,  to  have  prevented 
it  by  the  construction  of  tunnels,  openings,  or  drains;  but  upon 
the  last  point  the  cases  are  conflicting.^ 


§1738(1044).    Same  Subject.  — In  Missouri  the  question  dis- 
tinctly arose,  whether  a  municipal  corporation  in  grading  a  street 


County  (Neb.)j93  N.  W.  Rep.  721; 
O'Donnell  v.  White,  23  R.  I.  318; 
Cooper  V.  Dallas.  83  Tex.  239;  Mo- 
Henry  V,  Parkereburg,  ee  W.  Va.  533. 
The  case  of  Hoyt  v,  Hudson,  27  Wis. 
666,  holds,  in  a  carefully  prepared 
opinion  by  Dixon,  C.  J.,  reviewing  and 
classifying  the  cases,  that  where  the 
passage  of  surface-water  through  a 
ravine  or  otherwise  is  obstructed  by 
the  corporation  in  the  exercise  of  its 
power  to  grade  and  improve  streets, 
the  adjacent  landowner,  injured  in 
consequence,  has  no  action  against 
the  municipality.  And  such  is  un- 
doubtedly the  correct  general  rule, 
though  it  is  suggested  that  there  may 
be  an  exception  in  the  case  of  a  hiUy 
region  drained  through  a  narrow  gorge. 
Bowlsby  V.  Spear,  31N.  J.  L.  351;  Hoyt 
v.  Hudson,  9upra.  But  this  could  at 
most,  it  is  beheved,  make  it  the  duty 
of  the  corporation  to  provide,  if  prac- 
ticable, a  culvert. 

»  Wilson  V,  New  York,  1  Denio 
(N.  Y.),  595,  is  the  leading  case  hold- 
ing this  doctrine.  It  is  expressly 
approved  by  Denio,  C.  J.,  in  Mills  v. 
Brooklyn,  32  N.  Y.  489,  who  says  that 
it  has  alwa3rs  been  referred  to  (m  that 
State)  as  an  accurate  exposition  of 
the  law;  distinguished,  Seifert  v, 
Brooklyn,  101  N.  Y.  136;  Gould  v. 
Booth,  66  N.  Y.  62,  65;  s.  p.  Clark 
V.  Wilmington,  5  Harring.  (Del.)  243; 
Baxter  i;.  Providence,  12  R.  1.  310, 
approving  text;  Avondale  v.  McFar- 
land,  101  Ala.  381;  supra,  §  1677. 
Contra,  Cotes  v.  Davenport,  9  Iowa, 
227.  Af»proved,  Templin  v,  Iowa  City, 
14  Iowa,  59;  Weeks  v.  Milwaukee, 
10  Wis.  242,  cited  in  preceding  note: 
Nevins  v,  Peoria,  41  111.  502  (noted 
ante,  §§  1677,  note,  1730,  note),  where 
Lawrence,  J.,  disapproves  of  Wilson 
V.  New  York,  supra,  but  admits  that 
the  rule  there  declared  has  been  quite 
generally  adopted.  Meares  v,  Wil- 
mington, 9  Ired.  L.  73,  82,  also  dis- 
approves of  Wilson  V.  New  York,  on 
the  (pround  that  it  overlooks  the  implied 
condition  that  the  work  should  be 


done  properly.  But  who  is  to  judge 
whether  it  would  have  been  practi- 
cable to  have  provided  for  the  drainage 
of  the  lots  in  making  the  improvement. 
—  the  city  authorities,  as  maintained 
in  the  New  York  cases,  or  the  judicial 
tribunals?  Nevins  v.  Peoria,  approved 
in  Bloomington  v.  Brokaw,  77  111.  194; 
Jacksonville  v,  Lambert,  62  111.  519; 
Dixon  V,  Baker,  65  111.  518.  See  Brine 
V.  Great  Western  Ry.  Co.,  2  B.  &  S. 
402;  supra,  §§  1675,  note,  1734;  Brown 
9.  Samia,  11  Up.  Can.  Q.  B.  87;  supra, 
§  1675,  note;  Perdue  v.  Chinguacousy 
Corp.,  25  Up.  Can.  O.  B.  61;  Harper 
V.  Milwaukee,  30  Wis.  365;  Hoyt  p. 
Hudson,  27  Wis.  656;  infra,  §  1739. 

The  doctrine  of  the  courts  contrary 
to  that  stated  in  the  text  is  that  wbere 
by  raising  the  grade  of  a  street  (see 
anU,  i§  1676  et  seq.,  1733)  the  existing 
drainaj^  is  destroyed,  and  property 
adjoining  is  damaged  by  the  collec- 
tion of  surface-water  caused  thereby, 
the  city,  being  bound  to  provide  a 
temporary  escape  for  the  water,  is  not 
relieved  by  tne  construction  of  a 
culvert  y^hich  at  once  became  stopped 
up.  Wilber  v.  Ft.  Dodge,  120  Iowa, 
555;  Ross  v.  Clinton,  46  Iowa,  606, 
approving  Cotes  v.  Davenport,  9  Iowa, 
227:  Damour  v,  L^ons,  44  Iowa,  276; 
Wallace  v,  Muscatine,  49  G.  Greene, 
373;  Aurora  v.  Gillett,  56  111.  132; 
Aurora  v.  Reed,  57  111.  29,  30;  Elgin 
V.  Kimball,  90  111.  356;  Pekin  9. 
Brereton,  67  111.  477;  Pumpdly  9. 
Green  Bay  &  Miss.  Canal  Co.,  13 
Wall.  (U.  8.)  166;  Radcliff's  Ex.  9. 
Brooklyn,  4  N.  Y.  195;  Hay  9.  Cohoes 
County,  2  N.  Y.  159:  Pettigrew  9. 
Evansville,  25  Wis.  223;  Pddn  9. 
Winkle,  77  111.  56;  Shawneetown  9. 
Mason,  82  Dl.  337;  Maoon  9.  Dannen- 
bei«,  113  Ga.  1111;  gnle,  §S  1676  et 
seq.  The  confusion  arising  from  the 
inaccurate  use  of  the  term  "judicial," 
as  applied  to  the  le^slative  or  dis- 
cretionary duties  of  corporate  bodies, 
is  pointed  out  by  CamplM,  J.,  in 
People  9.  Bennett,  29  Mich.  451. 
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which  was  higher  than  the  adjoining  property  was  bound  to  keep  a 
drain  or  ditch  open  while  the  work  was  in  progress,  so  as  to  preoent 
the  surface-^aier  on  the  street  from  flowing  upon  the  adjoining  imn 
proved  property,  if  this  could  be  done  by  ordinary  care  on  the  part 
of  the  city  and  at  a  reasonable  expense;  and  it  was  decided  that  the 
corporation  owed  no  such  duty  to  the  abutting  proprietor;  that  it 
was  the  duty  of  such  proprietor  to  protect  himself.^ 

§  1739  (1046) .  Non-action.  Defective  Drains  and  Sewen.  —  Since 
the  duty  on  the  part  of  a  municipality  of  providing  drainage  for 
surface-waier  or  constructing  sewers  is  in  its  nature  judicicd  or  quasi^ 
judicial,  or,  more  accurately  speaking,  legislative,  requiring  the  exer- 
cise of  judgment  as  to  the  time  when  and  the  mode  in  which  it 
shall  be  undertaken,  the  claims  of  respective  localities  as  to  order 
of  conunencement  when  it  cannot  all  be  effected  at  once,  and  the 
best  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
ders it  practicable  to  adopt,  it  follows,  upon  legal  principles,  that 
the  corporation  is  not  liable  to  a  civil  action  for  wholly  failing  to 
provide  drainage  or  sewerage,^  nor,  probably,  for  any  d^ed  or  ward 


1  Imler  v.  Springfield,  55  Mo.  119. 
The  court  in  this  case  reafiBrm  St. 
Louis  &.  Gumo,  12  Mo.  414,  approve 
of  Wilson  V,  New  York,  1  Denio,  595, 
and  of  the  statement  of  the  law  in 
the  text  (§§  1734,  1736),  and  dis- 
approve New  York  v.  Furze,  3  Hill 
(St.  Y.),  612;  Stewart  t».  Clinton, 
79  Mo.  603.  The  prior  cases  in  Afia- 
9ovri,  are  reviewed  in  Rychlicki  v.  St. 
Louis,  98  Mo.  497,  noted  supra.  §  1736, 
note.  Shearm.  &  Red.  Neg.  (4th  ed.; 
§  283,  and  note. 

I*  Text  quoted  as  "the  best  state- 
ment of  the  rule,"  Knostman  &  P. 
Fumitiire  Co.  v.  Davenport,  99  Iowa, 
589.  Text  cited  in  Fint^  v.  Kendall- 
viUe  (Ind.  App.),  90  N.  E.  Rep.  1036; 
Buckley  v.  New  Bedford,  155  Mass. 
64;  Rx)binson  v.  Danville,  101  Va. 
213;  Jordan  v,  Benwood,  42  W.  Va. 
312;  MUls  V.  Brooklyn,  32  N.  Y.  489; 
B.  c.  5  Am.  Law  Reg.  (n.  b.)  33,  with 
note  of  Mr.  (now  Chief  Justice) 
MitcheU;  Wilson  ».  New  Yoric,  1 
Denio  (N.  Y.),  595;  supra^  §S  1626, 
1630,  note;  these  cases  distinguished, 
Seifert  v,  Brooklvn,  101  N.  Y.  136, 
noted  ante,  §  lo25,  note.  Child  v. 
Boston,  4  Alien  (Mass.),  41,  52;  Carr 
V.  Northern  Liberties,  35  Pa.  St.  324: 
Montgomery  Council  v,  Gilmer,  33 
Ala.  116;  b.  c.  26  Ala.  665;  Atchison 


V,  Challiss,  9  Kan.  603,  overruling 
Leavenworth  v,  Casey,  McCahon  (Kan. 
Ter.),  124;  Hession  v.  Wilmington, 
1  Marv.  (Del.)  122;  Chicago  v.  Rustin, 
99  111.  App.  47;  Monticello  v.  Fox,  3  Ind. 
App.  481;  Bulger  v.  Eden,  82  Me.  352: 
Attwood  V,  Bangor,  83  Me.  582;  Atwooa 
V.  Biddeford,  99  Me.  78;  St.  Paul  &  D. 
R.  Co.  V,  Duluth,  56  Minn.  494; 
Woods  V,  Kansas,  58  Mo.  App.  272; 
White  t».  Buffalo,  131  N.  Y.  App.  Div. 
631;  Ebbetts  v.  New  York,  111  N.Y. 
App.  Div.  364;  Chattanooga  v.  Reid, 
103  Tenn.  616;  McCarthy  v.  Syracuse, 
46  N.  Y.  194;  St.  Albans  v.  Noble,  56 
Vt.  525;  Henderson  v,  Minneapolis, 
32  Minn.  319. 

For  failure  of  a  local  board  to  per- 
form  the  mandatory  duty  under  an  Act 
of  Parliament  to  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effectu- 
ally draining  their  district,  and  to 
cause  all  sewers  to  be  kept  so  as  not 
to  be  a  nuisance  injurious  to  health, 
etc.,  the  remedy  for  nonroction  was  held 
to  be  &2/  mandamus  and  not  injunction, 
mandatory,  or  otherwise.  It  was  ad- 
mitted, however,  that  if  the  board  by 
any  act  caused  a  nuisance  which,  inde- 
pendently of  statute,  would  give  a 
cause  of  action  to  any  person,  they 
would  be  liable  in  damages,  or  might 
be   restrained   by   injunction,   uhl^ 
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of  efficiency  in  the  plan  or  sewerage  or  drainage  adopted;  *   nor, 
according  to  the  prevailing  view,  for  the  inguffUnent  size  or  ward  of 


the  board  could  justify  the  act  under 
the  powers  given  to  it  bv  the  statute. 
Glossop  v»  Heston  &  I.  Local  Bd., 
L.  R.  12  Ch.  Div.  102:  s.  p.  Attorney- 
General  v.  Dorking  Union,  L.  R.  20 
Ch.  Div.  595,  distinguished:  Charles 
V.  Finchley  Local  Bd.,  L.  R.  23  Ch. 
Div.  767:  Attorney-General  v,  Acton 
Local  Bd.,  L.  R.  22  Ch.  Div.  221. 
Bill  in  equity  by  property  owner 
against  municipality  sustained.  Morse 
V.  Worcester,  139  Mass.  389.  "Sewer" 
and  "drains,''  distinguished  by  Act  of 
Parliament,  construed  in  Bateman 
V.  Poplar  Dist.  Bd.  of  W.,  L.  R.  33 
Ch.  Div.  360.  "Sewage  works"  de- 
fined. Wimbledon  Local  Bd.  v,  Croy- 
don R.  S.  A.,  L.  R.  32  Ch.  Div.  421. 

Executive  officers  of  a  city  have  no 
authority  to  convert  a  private  dnun 
into  a  public  sewer,  or  to  bind  the  city 
bv  promises  in  relation  thereto;  and 
although  the  city  acquires  property  on 
which  a  private  drain  exists,  this, 
without  more,  does  not  make  the 
drain  a  public  sewer  so  as  to  impose 
upon  the  city  the  duty  to  remove 
obstructions  therein  for  the  benefit  of 
a  licensee.  Kosmak  v.  New  York, 
117  N.  Y.  361.  Where  an  ordinance 
called  for  the  construction  of  a  dry 
retaining  wall  along  a  street  the  grade 
of  which  had  been  raised,  but  granted 
to  the  owners  of  abutting  property 
the  privilege  of  having  the  wall  in 
front  of  their  property  built  of  masonry 
at  their  expense,  an  owner  who  refused 
to  avail  herself  of  the  privilege  was 
held  to  have  no  action  against  the  city 
for  damages  caused  by  the  escape  of 
water  through  the  dry  wall  upon  her 
land.  Watson  v.  Kingston,  114  N.  Y. 
88.     Ante,  §§  1482,  1493. 

*  Same  cases;  Johnston  v.  District 
of  Columbia.  118  U.  S.  19;  Child  r. 
Boston,  4  Allen  (Mass.),  41,  cited 
injray  §§  1741  et  seq.,  which  was  three 
times  argued.  District  of  Columbia 
V,  Cropley,  23  App.  D.  C.  232;  De 
Baker  v.  Southern  Cal.  R.  Co.,  106 
Cal.  257;  Aicher  v,  Denver,  10  Colo. 
413;  Wilson  v,  Waterbury,  73  Conn. 
416;  Chicago  v.  Norton  Milling  Co., 
196  111.  580;  Knostman  &  P.  F.  Co. 
t>.  Davenport,  99  Iowa,  589;  Hume  t^. 
Des  Moines  (Iowa),  125  N.  W.  Rep. 
846;  King  v.  Kansas  City,  68  Kan. 
334;  Keeley  v.  Portland,  100  Me.  260; 
Manning  v.  Springfield,  184  Mass.  245; 


Robinson  v,  Everett,  191  Mass.  587; 
Whitten  v,  HaverhiU,  204  Mass.  95; 
Harrington  v.  Woodbridge,  70  N.  J. 
L.  28;  Hughes  p.  Auburn,  161  N.  Y. 
96;  Uppington  v.  New  York,  41  N.  Y. 
App.  Div.  370;  Garratt  v.  Canandai- 
gua,  16  N.  Y.  Supp.  717:  s.  c.  61  Hun, 
623;  Schreiber  v,  NewYoric,  11  N.  Y. 
Misc.  551;  Siegfried  v.  South  Beth- 
lehem, 27  Pa.  Super.  Ct.  456;  Sullivan 
V,  Pittsburg,  5  Pa.  Super.  Ct.  357; 
WiUett  V,  St.  Albans,  69  Vt.  330; 
Hart  V.  Neilsville,  125  Wis.  546;  Peck 
p.  Baraboo,  141  Wis.  48: 122  N.  W.  Rep. 
740.  But  see  New  Albany  v.  Ray,  3 
Ind.  App.  321;  Louisville  v.  Norris,  111 
Ky.  903.  The  admirable  opinion  of 
Mr.  Justice  Hocar  in  Child  v.  Boston, 
4  Allen  (Mass.),  41,  51,  illustrates 
several  phases  of  the  question  of  cor- 
porate liability.  "Upon  mature  delib- 
eration we  are  all  of^  opinion  that  the 
defendants  (the  city  of  Boston)  are 
not  responsible  for  any  defect  or  want 
of  efficiency  in  the  iUm  of  drainage 
adopted."  Shearm.  k  Red.  Neg.  (4th 
ed.)  §  274.  In  Child  v,  Boston,  just 
cited,  the  plaintiff's  propertv  was 
repeatedly  flooded  by  the  failure  of 
the  city  of  Boston  to  extend  the  waste 
weir,  part  of  its  sewer  S3rstem  (which 
weir  originally  emptied  into  the  basin 
of  the  Back  Bav),  through  new-made 
land,  so  as  to  kc 


an  open  place  of 
discharge  into  the  basin  (the  city  hav- 
ing the  power  to  extend  it,  and  notice 
of  the  injury).  It  was  held  the  plain- 
tiff was  entitled  to  recover,  on  the 
gpx>und,  as  the  court  placed  i^  that 
the  fault  was  not  in  the  plan^  but  in 
the  negligent  failure  of  the  dty  to 
construct  the  sewer  according  to  the 
plan,  which  contemplated  that  the  weir 
should  be  extended  and  kept  open  to 
the  edge  of  the  upland  as  changes  on 
the  shore  mi^t,  from  time  to  time, 
reouire.  In  Johnston  v.  District  ot 
Columbia,  above  cited,  the  plaintifi^s 
lot  was  overflowed  with  sewer  water. 
The  ground  of  complaint  was  that  the 
city  had  "knowingly  constructed  and 
continued  upon  an  unreasonable  and 
defective  plan  a  sewer  of  inadeauate 
capacity  for  its  purpose.''  Eviaoioe 
t6  show  that  the  sewer  was  insufficient 
in  case  of  a  freshet  or  great  fall  of 
rain,  when  it  was  avowedly  offered  to 
show  that  'Hhe  flan  on  which  sewer 
had  been  constructed  by  the  defend- 


1739 


uabiutt:  drains  and  sei;^ 


capacity  cf  gutters  or  drains,  for  the  purpose  i 
carrying  off  surface-water,  particularly  if  the  i 
not  in  any  worse  position  than  if  no  gutters  or 
been  constructed.^    So  the  text  substantially  { 

ant  had  not  been  judiciously  selected/'  infra,  §  1745. 
was  held  to  be  incompetent  and  im-  xix.  Where  m 
material.  This  was  the  only  point  adopted  a  p\i 
in  ludgment.  The  opinion  refers  to  faith  and  witl 
Child  V,  Boston,  4  Allen  (Mass.))  41,  courts  will  n< 
and  Mills  v.  Brooklyn,  32  N.  Y.  489,  injunction^  if  i 
and  approves,  arguendOf  the  principles  fm,  eventual, 
there  laid  down.  Critically  consid-  v.  Binghampto 
ered,  the  case  is  not,  as  we  view  it,  an  In  Indiana  i 
authority  for  or  a^dnst  the  proposi-  is  responsible  f 
tion  that  a  city  may  be  liable  for  the  plan  of  a  8( 
negligence  in  continuing  a  sewer  which  i^nce  in  canyi 
creates  a  nuisance  upon  the  adjacent  tion,  but  it  is  : 
or  connected  property,  because  its  size  errors  of  judgD 
is  inadequate  tor  its  regular  and  in  the  sisie  of 
normal  requirements.  Merrifield  v.  omission  to  exi 
Worcester,  110  Mass.  216;  Daniels  v,  care  in  planni 
Denver,  2  Colo.  669:  Horton  v.  Nash-  work,  the  mi 
ville,  4  liea  (Tenn.),  47:  Herring  v.  liable;  but  if 
District  of  Columbia,  2  Mackey,  87;  sewer  is  attrib 
Bannagan  v.  District  of  Columbia,  of  judgment, 
Ih.  28«5;  Johnston  v.  District  of  Colum-  EUioU,  J.,  in 
bia,  1  Mackey,  427;  Savannah  v.  Ind.  7;  citing  I 
Spears,  66  Ga.  304;  ^icks  v.  DeWitt,  103  Ind.  314; 
64  Iowa,  130:  Brewster  v,  Davenport,  96  Ind.  236;  I 
61  Iowa,  427;  Smith  v.  Gould,  61  Ind.  325;  Cu 
Wis.  31.  The  corporation  is  not  Ind.  491:  We 
responsible  for  any  error  or  want  of  241;  Inoianap 
judgment  upon  which  its  system  of  236.  The  sam 
dnunage  was  devised.  Per  Denio,  where  he  leamc 
C.  J.,  in  Mills  p.  Brooklyn,  32  N.  Y.  ties,  said:  "Whi 
489,  who  distinguishes  such  a  case  held  that  mur 
from  one  where  there  la  a  want  of  liable  for  neglig 
SHU  in  constructing  the  work  when  they  have  froi 
entered  upon.  McCarthy  v,  S3rracuse,  that  there  is  i 
46  N.  Y.  194.  These  cases  and  others  is  negligence." 
in  New  York  are  reviewed,  explained,  nut,  112  Ind. 
and  distinguished  by  Ruger,  C.  J.,  in  seen  how  far 
Seifert  t^.  Brooklyn,  101  N.  Y.  136.  actionable  neg 
See  supra,  §  1676,  note:  infra,  §§  1741  cated  in  respec 
et  seq.  Text  approved  by  Wagner^  J.,  sewers,  irrespe 
Thurston  v.  St.  Joseph,  61  Mo.  610,  maintaining;  a 
619;  Saxton  v,  St.  Joseph;  60  Mo.  163;  be  insufficient, 
Foster  v.  St.  Louis,  71  Mo.  167.  where.    See   ai 

A  sewer  which  is  so  constructed  that,    1746,    infra;    5 
during  rains,  it  Uirows  filth  upon  private   (4th  ed.)  §§  2( 
property,  is  a  nuisance  for  maintaining  hility  for  sewe 
which  a  city  is  liable  in  damages  to  City  held  not 
the  lot-owner.    Reid  v,  Atlanta,   73  to   defective   s 
Ga.  623;  Smith  v,  Atlanta,  76  Ga.  110;  conducted  by 
Toledo  V.  Lewis,  17  Ohio  Cir.  Ct.  688.  under  contract 
Damage  mcludes  injury  to  the  health  son  v.  Winona 
of  the  owner's  family  as  well  as  the  129. 
diminution  of    the  market  value  of        ^  Same     au 
the  land.     Kellogg  v,  Kirksville,  132   Mills  v.  Brookl} 
Mo.  App.  619.    SSipra,  g  1736,  note;  is  the  leading  a 


Digitized  by  V:rOOQlC 


3050 


MX7MICIPAL  CORPORATIONS 


§1739 


editions.    We  now  add  that  the  later  cases  tend  strongly  to  estab- 
lish, and  may,  we  think,  be  said  to  establish,  and  in  our  judgment 


the  plaintifiTs  lot  was  below  the  level 
of  the  streets;  the  city  built  tempo- 
rary drains  and  sewers;  but  these 
proved  to  be  insufficient  in  size  "to 
carry  off  the  surface-water  from  the 
plaintiff's  lot  and  house,  which  came 
down  in  rain-storms,"  and  they  were 
several  times  inundated  with  Burf  ace- 
water.  The  sewer  as  laid  operated  to 
relieve  the  plaintiff's  lot;  but  it  was 
not  adequate,  and  it  was  "in  no  worse 
condition  than  it  would  have  been  if 
no  sewer  at  all  had  been  constructed." 
The  court  held  that  the  citv  was  not 
liable:  and  the  reason  was  "that  city 
woula  not  have  been  liable  if  it  had 
done  nothing,  and  is  of  course  not 
liable  for  the  insufficient  character  of 
the  work,  which  was  constructed  .  .  . 
to  discharge  all  the  water  which  it  was 
intended  to  carry  off ."  New  York  caaea 
reviewed,  10  Alb.  L.  J.  401,  and  by 
Ruger,  C.  J.,  in  Seifert  v,  Brooklyn,  101 
N.  Y.  136.  See  also  Barry  v.  Lowell. 
8  AUen,  127,  distinguished  from  Clula 
V,  Boston,  4  Allen  (Mass.),  41,  supra; 
Hession  v.  Wilmington  (Del.),  27 
Atl.  Rep.  830;  Louisville  v.  Knighton 
(Ky.),  100  S.  W.  Rep.  228;  Coch- 
rane  v.  Maiden,  152  Mass.  365:  Fewell 
V.  Meridian,  90  Miss.  380:  Gulath  v. 
St.  Louis,  179  Mo.  38;  Bealafeld  v. 
Verona,  188  Pa.  St.  627;  Pressman  v. 
Dickson  City,  13  Pa.  Super.  Ct.  236. 
But  see  Chic^ro  v,  Rustin,  99  111.  App. 
47;  Flam  v,  Worcester,  13  Gray,  601; 
note  to  Mills  v.  Brooklyn,  32  N.  Y. 
489;  8.  c.  5  Am.  Law  Reg.  (n.  b.)  33, 
44;  Watson  v.  Kingston,  114  N.  Y. 
88  (establishing  grade  and  adopting 
plans  for  improving  a  street),  follow- 
ing Urquhart  v,  Ogdensburg,  91  N.  Y. 
67,  and  holdiii|  city  not  to  be  liable; 
Atchison  t;.  ChaUuss;  9  Kan.  603; 
Dermont  v,  Detroit,  4  Mich.  435; 
Judge  V,  Meriden,  38  Conn.  90  (note 
dissent  of  the  Chief  Justice) ;  McCarthy 
i;.  Syracuse,  46  N.  Y.  194;  s.  p.  Van 
Pelt  V,  Davenport,  42  Iowa,  308;  ante, 
I  1731,  note,  where  this  case  is  re- 
ferred to;  Rozell  v.  Anderson.  91  Ind. 
591;  German  Theol.  School  v.  Du- 
buque, 64  Iowa,  736;  Wright  v.  Wil- 
mington, 92  N.  Car.  156;  Collins  v. 
Philadelphia.  93  Pa.  272.  In  Carr  v. 
Northern  lioerties,  35  Pa.  324^  it  was 
held  that  a  municipal  corporation  was 
not  liable  for  neglecting  to  provide  a 
sufficient  number  of  inlets  to  its  sewers 


(constructed  for  drainage  purposes), 
which  were  sufficient  when  constructed, 
but  which  have  ceased  to  be  so  in 
consequence  of  the  greater  extent  of 
territory  since  graded  and  built  upon. 
Same  principle.  Grant  v.  Erie,  69  Pa. 
420;  Fair  v.  Philadelphia,  88  Pa.  309. 
Text  cited  and  followed,  Daniels  v, 
Denver,  2  Colo.  669;  Denver  v. 
Capelli,  4  Colo.  25;  Bannagan  v.  Dis- 
trict of  Columbia,  2  Mackev,  285. 
See  also  Ranlett  v.  Lowell,  126  Mass. 
431;  Steinmeyer  v,  St.  Louis,  3  Mo. 
App.  256.  But  see  and  compare  on 
this  Doint,  Seifert  9.  Brooklyn,  101 
N.  Y.  136;  Fleming  v.  Manchester, 
44  L.  T.  (n.  8.)  517;  Garrett  v.  Win- 
terich  (Ind.  App.),  89  N.  E.  Rep. 
161;  Tliompson  v.  Winona  (Miss.), 
51  So.  Rep.  129.  In  Amencus  r. 
Eldridge,  64  Ga.  524,  the  court  de- 
cided that  an  adjacent  property 
owner  was  not  entitled  to  an  injunction 
to  prevent  the  construction  of  a  sewer 
bv  the  city,  on  the  ground  that  as 
planned  it  was  too  small,  and  threat- 
ened, when  completed,  to  flood  his 
lot.  A  person  cannot  recover  damages 
from  a  city  for  a  nuisance  causedby 
a  sewer  which  was  built  by  himself, 
or  jointly  by  himself  and  others,  on 
the  ground  that  the  city  had  acqui- 
escedf  in  its  construction.  Richards  v. 
Waupun,  59  Wis.  45.  See  also  Le- 
vasseur  ».  Berlin  (N.  H.),  71  Atl.  Rep. 
628. 

A  municipal  corporation,  it  has 
been  observed,  would  act  judiciously 
in  insisting  on  having  drsuns  made 
under  the  direction  of  their  officers 
and  by  their  own  workmen  and  con- 
tractors, instead  of  the  private  pro- 
prietors; for  it  would  not  do  to  allow 
all  persons  to  break  into  a  main  sewer 
and  make  drains  at  their  discretion. 
Besides  the  inconvenience,  the  h^th 
of  the  community  would  suffer  from 
such  a  course,  for  the  nuisance  occa- 
sioned by  defective  drainage  may 
often  give  rise  to  a  widespread  evil, 
injuring  many  more  than  the  persons 
on  whose  premises  the  cause  of  the 
nuisance  exists.  It  seems  a  necessary 
policy,  therefore,  for  such  a  corpora- 
tion to  keep  the  matter  in  its  own 
hands.  But  then,  if  the  corporation 
does  for  such  good  purposes  prevent 
proprietors  from  making  the  drains 
they  require,  and  oblige  them  to  have 
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rightly  to  establish,  that  a  dty  may  be  liabl 
negligence  in  respect  of  public  sewers,  solely  c 
trolled  by  it,  where  by  reason  of  their  insu 
demonstrated  by  experience,  they  result  under 
in  overflowing  the  private  property  of  adjo 
owners  with  sewage,  and  that  the  principle 
liability  for  defect  or  want  of  eflBciency  of  pla 
fully  stated  below  (§§  1745, 1746),  extend  to  sw 


§  1740  (1047).  Same  Subject.  —  It  is,  per] 
reconcile  all  of  the  cases  on  this  subject,  and  ( 
respectability  have  held  that  if  the  sewer,  wh(Ue\ 
structed  by  the  municipal  authorities  as  to  • 
direct  invasion  of  the  plaintiff's  private  propei 
and  throwing  upon  it,  to  his  damage,  water  or 
not  otherwise  have  flowed  or  found  its  way  th 
is  liable.^    This  exception  to  the  general  doct 


them  done  by  the  corporation  engi- 
neer and  contractors,  it  is  manifest!}'' 
just  and  necessary  that  the  corpora- 
tion should  see  that  the  work  is  done 
as  it  ought  to  be.  Reeves  v.  Toronto, 
21  Up.  Can.  Q.  B.  157,  160;  Harris. 
Mun.  Man.  (5th  ed.)  439;  Biggar, 
Mimic.  Man.  (Canada,  1900)  645. 
See  00^  the  general  subject,  Stainton  v. 
Metropolitan  Bd.  of  Works,  23  Beav. 
225;  3  Jur.  n.  b.  257;  Cator  v,  Lewis- 
ham,  5  B.  &  S.  115;  Darby  v.  Crow- 
land,  38  Up.  Can.  Q.  B.  338;  Coghlan 
V.  Ottawa,  1  App.  (Can.)  R.  54.  Where 
a  drain  was  so  unskilfully  constructed 
by  the  corporation  contractors  as  not 
to  carry  off  water,  but  to  carry  filth 
from  the  main  sewer  into  plamtiff's 
cellar,  which  for  months  he  had  en- 
dured, it  was  held  that  he  was  entitled 
to  sue  the  corporation  for  the  recovery 
of  substantial  damages^  though  no  by- 
law for  the  making  ot  the  drain  was 
proved.  Reeves  v.  Toronto,  21  Up. 
Can.  Q.  B.  160.  So  if,  in  the  con- 
struction of  a  drain  by  corporation 
contractors.  Quantities  of  earth  be 
thrown  up  ana  permitted  to  continue, 
so  that,  m  times  of  rain,  mud  and 
water  were  driven  on  plaintiff's  mes- 
suage, he  was  held  entitled  to  sue  Uie 
corporation  for  damages.  Farrell  v, 
London,  12  Up.  Can.  Q.  B.  343,  347. 
See  also  Perdue  v.  Chinguaoousy  Corp., 
26  Up.  Can.  Q.  B.  61:  vost,  i  1741. 
As  to  power  to  compel  drainage  and 


cost  tl 
Municipal  Act 
Up.  Can.  Q.  B. 
lb.  107. 

^  See  cases 
section;  also  § 
Shearm.  &  Rec 
275,287.  Am 
540. 

«  Ashley  v. 
296;  8.  c.  24  i! 
where  the  case 
subject  instn 
Cooley,  C.  J. 
fully  stated,  b 
be  one  where  I: 
by  the  city,  ws 
ties  was  colli 
upon  private  p 
the  municipal 
to  be  much  n 
bility  for  8uri 
private  propei 
the  street  solel 
or  drains  built 
adopted  by  tj 
proved  to  be  < 
CooUy^  C.  J.,  g 
judgment  is  in 
Wew  York,  1 
(«upra,  S  1735 
facts  are  r^a 
not  necessarily 
Seifert  v,  Bnx 
holds  the  city 
within  the  pnc 
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limited  and  applied,  seems  to  be  founded  on  somid  principles,  and 
will  have  a  salutary  eflFect  in  inducing  care  on  the  part  of  the  munici- 
pality to  prevent  such  injuries  to  private  property,  and  will  operate 
justly  in  giving  redress  to  the  sufferer  if  such  injuries  are  inflicted. 
Accordingly,  although  a  municipality  having  the  power  to  con- 
struct drains  and  sewers  may  lawfully  cause  them  to  be  built  so 
as  to  discharge  their  refuse  matter  into  the  sea,  or  natiu^l  stream 
of  water,  yet  this  right  must  be  so  exercised  as  not  to  create  a  nui- 
sance public  or  private.  If  a  public  nuisance  is  created,  the  public 
has  a  remedy  by  a  public  prosecution;  and  any  individual  who 
suffers  special  injury  therefrom  may  recover  therefor  in  a  civil  ac- 
tion. If,  therefore,  deposits  from  sewers  constructed  by  a  city 
cause  a  peculiar  injury  to  the  owner  of  a  wharf  or  dock,  by  pre- 
venting or  materially  interfering  with  the  approach  of  vesseb  and 
the  accustomed  and  lawful  use  of  the  wharf  or  dock,  the  dty  is 
liable  to  the  latter  in  damages.^ 

Postf  §  1745,  note.    Text  quoted  and  48.    Cooley  on  Torts,  chap,  six.;  anle. 

approved,  Little  v.  Lenoir,  151  N.  Car.  §§  1737,  note,  1735,  note,  1739,  ana 

415;    Chalkley  v.  Richmond,  88  Va.  note.   1741,  note.     That  the  defects 

402.    Text  cited  and  applied,  Tate  v.  which  cause  damage  are  a  part  of  a 

St.  Paul,  56  Minn.  527;    Buckley  v.  general  plan  of  construction  of  sewers 

New  Bedford,  155  Mass.  64;    May-  as  adopted  by  a  city,  constitutes  no 

rant  v.  Columbia,  77  S.  Car.  281.    See  defence   to   an   action   for   damages 

sJso  Pumpelly  v.  Green  Bay  &  Miss,  caused  by  an  overflow.    See  Lehn  t^. 

Canal  Co.,  13  Wall.  (U.  S.)  166,  168,  San  Francisco,  66  Cal.  76;   Taylor  ». 

181;  anUy  §  1679,  note:  Amdt  v.  Cull-  Austin,  32  Mum.  247.    City  hdd  not 

man,  132  Ala.  540;    Wilson  v.  Boise  liable   for   backing   up   of   sewer   or 

City,  6  Idaho,  391;   Nevins  v,  Peoria,  flooding  of  private  property  during 

41  ni.  502;    Keithsburg  v.  Simpson,  extraordinary   or   excessive  rainfalls. 

70  III.  App.  467;  Effingham  v,  Surrells,  Holzhausen  t».  New  York,  116  N.  Y. 

77  HI.  App.  460;  Weis  v,  Madison,  75  App.  Div.  812. 

Ind.  241;    EvansviUe  t;.  Decker,  84        Flooding  lands  by  neglect  to  keep 

Ind.  325,  and  cases;   North  Vernon  v,  sewer  in  repair  clearly  imposes  a  lia- 

Voegler,  89  Ind.  77;    Patoka  v.  Hop-  bility  on  the  corporation.    See  Barton 

kins,    131    Ind.    142;     Valparaiso    v.  v.  Syracuse,  36  N.  Y.  54,  and  cases 

Kyes,  30  Ind.  App.  447:    Garrett  v.  cited  infra^   §   1741,   note;    Nims  v, 

Winterich  (Ind.  App.),  84  N.  E.  Rep.  Troy,  59  N.  Y.  500;  Gihnan  ».  Laconia, 

1006;    Louisville  v,  Norris,   111   Ky.  55   N.    H.   130,  where  the  previous 

903;    Bumside  v.  Everett,  186  Mass.  cases  in  the  State  are  reviewed,  and 

4;    Whitten  v.  Haverhill,  204  Mass.  Ball  v.  Winchester,  32  N.  H.  435,  ex- 

95;    Thurston  v.  St.  Joseph,  51  Mo.  plained  and  limited.    Rowe  v,  Ports- 

510;  Gulath  v.  St.  Louis,  179  Mo.  38;  mouth,  56  N.  H.  291;    Valparaiso  v. 

Carson  t;.   Springfield,   53   Mo.   App.  Cartwright,  8  Ind.  App.  429;   Parker 

289:    Andrews  v.  Steele  City  (Neb.),  v.  Laredo,  9  Tex.  Civ.  App.  221. 
89  N.  W.  Rep.  739;    Rowe  v.  Ports-        »  Franklin  Wharf  Co.  v.  Portland, 

mouth,  56  N.  H.  291  (obstruction  of  67   Me.   46;   Davis  v.   Bangor.    101 

sewer):    Parker  v,  Nashua,  59  N.  H.  Me.    311.     Text    quoted    ana    ap- 

402;  Weidman  v.  New  York,  176  N.  Y.  proved.  State  v.  Concordia,  78  Kan. 

586;    Prime  v.  Yonkers,   131  N.  Y.  250;  Emery  v.  Lowell,  104  Mass.  13; 

App.  Div.  110;   Anchor  Brewing  Co.  Hadcell   v.  New  Bedford,  108  Mass. 

V.  Dobbs  Ferry,  84  Hun  (N.  Y.),  274;  208;  Brayton  v.  Fall  Riv»,  113  Mass. 

Betterly  t;.   Scranton.   208  Pa.   370;  218;   Morse  t^.  Worcester,  139  Mass. 

Pettigrew  v.  Evansville,  25  Wis.  223,  389;   Smith  v,  Sedalia,  182   Mo.    1; 

and  cases;  Peck  v.  Baraboo,  141  Wis.  Gilluly   v.    Madison,    63    Wis.    518; 


§  1742  (1049).    Same  Subject;  Liable  for  Neglect  to  repair.  —  In 

accordance  with  the  above  disHnction  between  legislative  or  judicial 

V,  Boyle,  34  Iowa,  268.  Compare  Der-  terUd  duties  discriminated.  Ministerial 
mont  V.  Detroit,  4  Mich.  435:  Mont-  duHeSf  as  distinguished  from  those 
gomery  Council  v.  Gilmer,  33  Ala.  116;  which  are  discretionary  or  quasirjvdir 
8.  c.  26  Ala.  665;  Jones  v.  New  Haven,  ctaZ,  are  such  as  are  "absolute,  cer- 
34  Conn.  1:  Logansport  v.  Wright,  25  tain,  and  imperative."  Per  Demo,  C. 
Ind.  512;  Hanulton  v.  Colmnbus,  52  J.,  in  Mills  v,  Brooklyn,  32  N.  Y.  489; 
Ga.  435;  Harper  v,  Milwaukee,  30  Lewenthal  v.  New  York,  5  Lans. 
Wis.  365;  Waters  v.  Bay  View,  61  (N.  Y.)  532.  •  See  Donohue  v.  New 
Wis.  642;  Dixon  v.  Baker,  65  lU.  518;  York,  3  Daly  (N.  Y.),  165;  McCarthy 
Kibele  v.  Philadelphia,  105  Pa.  St.  v.  Syracuse,  46  N.  Y.  194;  Clemence 
41;  Vanderslice  v.  Philadelphia,  103  v.  Auburn,  66  N.  Y.  334.  All  acts  in- 
Pa.  St.  102;  Savannah  v.  Qeary,  67  volved  in  the  necessary  performance 
€ra.  153;  Savannah  v.  Spears,  6o  Ga.  of  a  dutv  prescribed  by  ordinance  are 
304;  Fink  v.  St.  Louis^  71  Mo.  452;  ministerial.  Danbury  &  N.  R.  R.  Co. 
Hardy  v,  Brooklyn,  90  N.  Y.  435;  ».  Norwalk,  37  Conn.  109;  Amy&.  Des 
Winn  V.  Rutland,  52  Vt.  481;  Smith  Moines  County,  11  Wall.  (U.  S.)  136. 
V.  Alexandria,  33  Gratt.  208;  Piatt  v.  AnU,  §§  433-444,  note,  as  to  personal 
Waterbury,  72  Conn.  531;  Augusta  v.  UaJbuUy  of  officers  for  torts.  A  oor- 
Mackey,  113  Ga.  64;  Chicago  v,  poration  may  be  said  to  s^t  judicially 
Norton  Milling  Co..  196  111.  580;  in  selecting  and  adovUna  a  vlan  on 
Murphy  V.  Indianapous,  158  Ind.  238;  which  a  public  worb  shall  oe  con- 
LouisviUe  v.  Norris,  111  Ky.  903;  structed;  yet  as  soon  as  it  begins  to 
Hamlin  v,  Biddeford,  95  M^.  308;  carry  out  that  plan,  it  acts  ministerially^ 
Davis  V,  Bangor,  101  Me.  311;  Har-  and  is  bound  to  see  that  the  work  is 
rington  v,  Worcester,  186  Mass.  594;  done  in  a  reasonably  safe  and  skilful 
O'Brien  v,  Worcester,  172  Mass.  348;  manner.  Rochester  W.  Lead  Co.  v. 
Ely  ».  St.  Louis,  181  Mo.  723;  Clair ».  Rochester,  3  N.  Y.  463;  Barton  r. 
Manchester,  72  N.  H.  231;  Lockwood  Syracuse,  36  N.  Y.  54;  Lacour  p. 
V.'  Dover,  73  N.  H.  209;  Wessman  v.  New  York,  3  Duer  (N.  Y.),  406;  Lloyd 
Brooklyn,  133  N.  Y.  677;  O'DonneU  ».  New  York,  5  N.  Y.  369;  Jones  v. 
V,  Syracuse,  102  N.  Y.  App.  Div.  80;  New  Haven,  34  Conn.  1;  Parker  r. 
King  V,  Granger,  21  R.  I.  93.  In  Lowell,  11  Gray,  353:  Wilson  p.  New 
Harper  v.  Milwaukee,  30  Wia,  365,  York.  1  Denio  (N.  Y.),  595;  Seifert  v. 
supra,  the  court  say:  "In  general  a  Brooklyn,  101  N.  Y.  136,  reviewing 
municipal  corporation  has  no  more  and  distingmshing  previous  New  York 
right  tnan  a  natural  person  to  create  cases.  Infra,  §  1745:  Logansport  r. 
and  maintain  a  nuisance,  and  is  liable  Wright,  25  Ind.  512;  Martin  v.  Brook- 
for  injuries  occasioned  thereby  in  any  lyn,  1  Hill  (N.  Y.),  541,  545;  Mellen 
case  where  a  private  person  would  be  v.  Western  R.  R.  Co.,  4  Gray,  301; 
liable  under  like  circumstances."  Note  Mills  v,  Brooklyn,  32  N.  Y.  489; 
cited,  Chalkley  v.  Richmond,  88  Va.  Child  v,  Boston,  4  Allen  (Mass.),  41 ; 
402.  See  also  South  Bend  v,  Paxon,  Wheelerv.  Worcester,  10  Allen  (Mass.). 
65  Ind.  228;  North  Vernon  v.  Voegler,  591;  Eastman  v.  Meredith,  36  N.  H. 
89  Ind.  77;  Crawfordsville  t;.  Bond,  284:  Meares  v,  Wilmington,  9  lied. 
96  Ind.  236;  Quinoy  v,  Jones,  76  111.  L.  73;  Dehnonico  v.  New  York,  1 
231;  Imler  v.  Sprin^eld,  55  Mo.  119;  Sandf.  (N.  Y.)  222;  Munn  v,  Pitts- 
Farrell  t;.  London,  12  Up.  Can.  Q.  B.  burgh,  40  Pa.  St.  364;  Memphis  v. 
343;  Jones  v.  Bird,  5  B.  &  Al.  837;  Lasser,  9  Hmnph.  (Tenn.)  757;  De- 
Drew  V,  New  River  Co.,  6  C.  &  P.  754;  troit  t^.  Corey,  9  Mich.  165;  Grant  ». 
Grocers'  Co^  t^.  Donne,  3  Bing.  N.  C.  Brooklyn,  41  Barb.  381.  See  also 
34;  Coe  v.  Wise,  7  B.  &  S.  831;  but  HoUiday  ».  St.  Leonard's  Par.,  11  C. 
see  Ward  9.  Lee,  7  E.&B.  426;  Clothier  B.  (n.  b.)  192:  Parsons  v.  Bethnal 
».  Webster,  12  C.  B.  (n.  B.)  790;  Perdue  Green,  17  L.  T.  (n.  s.)  211;  Hair. 
V.  Chinguacousy  Coip.,  25  Up.  Can.  Q.  Munic.  Man.  (5th  ed.)  522.  In  /n- 
B.  61.  65,  66;  Meek  v,  Whitechapel  dianait  is  held  that ''in  actions  agunst 
Bd.  01  Works,  2  F.  &  F.  144;  Scroggie  municipal  corporations  for  injuries  re- 
c;.  Guelph,  36  Up.  Can.  Q.  B.  534;  suiting  from  the  n^gent  construo- 
supra,  §§  1626,  1740.  tion  or  maintenance  of  sewers,   the 

Judicial  or  quasi^udicial  and  minis-  plaintiff  must  show  that  he  was  free 
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duties  on  the  one  hand,  and  ministerial  duties  on  the  other  (a  distinction 
plain  in  theory,  but  oftentimes  difficult  of  application  to  particular 
cases),  a  municipal  corporation  is  liable  for  negligence  in  the  minis- 
teriai  dviy  to  keep  its  sewers  (which  it  alone  has  the  power  to  con- 
trol and  keep  in  order)  in  repair,  as  respects  persons  whose  estates 
are  connectexi  therewith  by  private  drains  in  consequence  of  which 
such  persons  sustain  injuries  which  would  have  been  avoided  had 
the  sewers  been  kept  in  a  proper  condition.^  If  the  sewer  is  negli- 
genUy  permitted  to  become  obstructed  or  filled  up,  so  that  it  causes 
the  water  to  back-flow  into  cellars  connected  with  it,  there  is  a 
liability  therefor  on  the  part  of  the  municipal  corporation  having 
the  control  of  it,  and  which  is  bound  "to  preserve  and  keep  in  repair 
erections  it  has  constructed,  so  that  they  shall  not  become  a  source 
of  nuisance  "  to  others.^  The  y)ork  of  constructing  gutters,  drains,  and 

166  N.  Y.  103;  Gravey  v.  New  York, 
117  N.  Y.  App.  Div.  773;  Burnett  v. 
New  York,  36  N.  Y.  App.  Div.  458; 
Munn  V.  Hudson,  61  N.  Y.  App.  Div. 


from  contributory  negU^^enee"  Ft. 
Wa3me  v.  Coombs,  107  Ind.  75,  and 
cases  cited,  disapproving  Roll  v.  In- 
dianapolis, 52  Ind.  547.  on  this  point. 
See  also  Garrett  v,  Winterich  (Ind. 
App.),  87  N.  E.  Rep.  161;  Levasseur 
».  Berlin,  (N.  H.),  71  Atl.  Rep. 
628;  Karfiol  v.  New  York,  119  N.  Y. 
App.  Div.  70:  Mayrant  v,  Columbia. 
82  S.  Car.  273;  Parker  v,  Laredo,  9 
Tex.  Civ.  App.  221. 

1  Child  V.  Boston,  4  Allen  (Mass.), 
41;  supra,  §§  1665.  1735,  1739,  1740. 
There  is  considered  to  be  no  Lability 
in  MassackuaeUs  on  the  part  of  a  city 
for  failing  to  kieep  a  public  cesspool 
and  sewer  in  repair,  in  consequence  of 
which  waste  water  accumulates  and 
flows  into  neighboring  cellars  not  con- 
nected  with  the  sewer,  Banrjr  v,  Lowell. 
8  Allen  (Mass.),  127,  distinguished 
from  Child  v,  Boston,  4  Allen  (Mass.), 
41,  sujmi.  But  where  the  reason  on 
which  this  distinction  rests  does  not 
apply,  and  where  the  work  would  be 
regarded  as  a  corporate  one,  the  duty 
to  prevent  it  becoming  a  nuisance 
mi^nt  be  such,  we  think,  as  to  impose 
a  liabilitv  on  the  corporation  for  in- 
juries which  would  not  have  been 
suffered  had  it  been  kept  in  order. 
Supra,  §  1673.  Brunswick  v.  Tucker, 
103  Ga.  233 :  Cooper  v.  Cedar  Rapids. 
112  Iowa,  367;  Ix)uisville  v.  Gimpel 
(Ky.),  59  S.  W.  Rep.  1096;  Hamlin  t;. 
Biddeford,  95  Me.  308;  Kidson  v. 
Bangor,  99  Me.  139;  Keeley  v.  Port- 
land, 100  Me.  260;  McCook  v, 
McAdams,  76  Neb.  1:  114  N.  W. 
Rep.  596;  Weidman  v.  New  York,  176 
N.  Y.  586;  Schumacher  v.  New  York, 


343;  Dunstan  v.  New  York,  91  App. 
Div.  355;  McHale  v,  Throop,  13  Pa. 
Super.  Ct.  394;  Glasgow  v.  Altoona, 
27  Pa.  Super.  Ct.  55;  Siegfried  v. 
South  Bethlehem,  27  Pa.  Super.  Ct. 
456:  Murray  v.  Alien,  20  R.  L  263; 
Dallas  V,  Webb,  22  Tex.  Civ.  App. 
48;  Lindsay  v,  Sherman  (Tex.  Civ. 
App.),  36  S.  W.  Rep.  1019;  Richmond 
V.  Gallego  Mills  Co.,  102  Va.  165; 
Clay  V.  St.  Albans,  43  W.  Va.  539; 
Hart  V.  NeilsvUle,  125  Wis.  546.  See 
Searins  v.  Saratoga,  39  Hun  (N.  Y.), 
307.  Municipal  liability  in  respect  ojf 
sewers  is  very  fully  discussed  by  Middle, 
J.,  in  Roll  V,  Indianapolis^  52  Ind.  547. 
But  see  this  case  criticized  in  Ft. 
Wayne  v.  Coombs,  107  Ind.  75.  Text 
approved  by  Wagner,  J.,  in  Thurston 
V.  St.  Joseph,  51  Mo.  510,  519,  and 
in  Kranz  v,  Baltimore,  64  Md.  491; 
Hitchins  v.  Frostburg  (approving  text), 
68  Md.  100;  Semple  v.  Vicksburg,  62 
Miss.  63. 

*  Barton  v,  Syracuse.  36  N.  Y.  54; 
Smith  V.  New  York  (sewer  of  ade- 
quate size  obstructed  by  mud  and 
sand  of  which  city  had  notice;  held 
liable),  66  N.  Y.  295;  McCarthy  v. 
Syracuse,  46  N.  Y.  194;  Hines  v. 
Lockport,  50  N.  Y.  236;  Nims  v. 
Troy,  59  N.  Y.  500;  New  York  t^. 
Furze,  3  Hill  (N.  Y.),  612,  explamed  in 
Wilson  V.  New  York,  1  Denio  (N.  Y.), 
595,  and  in  Mills  v.  Brooklyn,  32 
N.  Y.  489,  and  the  ground  of  the  de- 
cision stated  as  in  the  text.    Kramer 
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sewers  is  ministerial,  and  when^  as  is  usuaUy  the  case^  the  under- 
taking is  a  corporate  one,  the  corporation  is  responsible  in  a  dvil 
action  for  damages  caused  by  the  careless  or  unskilful  manner  of 
performing  the  work.^ 


V,  Ix>8  Angeles,  147  Cal.  668;  Judd  v, 
Hartford,  72  Conn.  350;  Katzenstein 
t^.  Hartford,  80  Conn.  663;  Hession 
V,  Wilnungton,  1  Marv.  (Del.)  122; 
Holmes  v.  Atlanta,  113  Ga.  961;  Way- 
cross  V,  Houk,  113  Ga.  963;  Valpa- 
raiso V,  Cartwright,  8  Ind.  App.  429; 
Cannelton  v.  Bush  (Ind.  App.),  91  N. 
E.  Rep.  359;  Monarch  Mfg.  Co.  v. 
Omaha,  C.  B.  &  S.  R.  Co.,  127  Iowa, 
511:  Louisville  v.  O'MaUey  (Ky.),  53 
S.  W.  Rep.  287;  Louisville  v.  Gimpel 
(Ky.),  59  S.  W.  Rep.  1096;  Seaman  v. 
Marshall,  116  Mich.  327;  Tate  v,  St. 
Paul,  56  Minn.  527;  Woods  v.  Kansas 
City,  58  Mo.  App.  272;  Martin  v.  St. 
Joseph,  136  Mo.  App.  316;  Talcott  v. 
New  York,  58  N.  Y.  App.  Div.  514; 
Munn  V,  Hudson,  61  N.  Y.  App.  Div. 
343;  O'Donnell  v,  Syracuse,  102  N. 
Y.  App.  Div.  80;  Downs  v.  High 
Point,  115  N.  Car.  182;  Williams  v. 
Greenville,  130  N.  Car.  93;  Siegfried 
V.  South  Bethlehem,  27  Pa.  Super.  Ct. 
456;  Knoxville  v.  Klasing,  111  Tenn. 
134;  Kolb  v.  Knoxville.  Ill  Tenn. 
311;  Kiesel  v.  Ogden  City,  8  Utah, 
237:  Bragg  v.  Rutland,  70  Vt.  606; 
Richmond  v.  Wood,  109  Va.  75. 
Seifert  v,  Brooklyn,  101  N.  Y.  136, 
reviewing  and  distinguJBhing  previous 
New  York  cases;  infray  §  1745,  note; 
8.  p.  Thurston  v,  St.  Joseph,  51  Mo. 
510;  Imler  v.  Springfield,  55  Mo.  119, 
128;  Denver  v.  Capelli,  4  Colo.  25. 
City  cannot  dischaige  drainage  into 
a  mill-race  owned  by  others  (Columbus 
V,  HydrauUc  Woolen  Mills  Co.,  33  Ind. 
435),  but  may  connect  its  sewerage 
with  any  natural  flow  of  water,  and  is 
not  liable  for  the  falling  in  of  a  sewer 
(with  which  it  has  connected  its  own) 
which  it  did  not  build,  and  which, 
being  on  private  property,  it  has  no 
ri^t  to  enter  to  repair,  and  where  the 
injury  is  not  shown  to  have  resulted 
from  the  connection  of  the  city's  sewer 
with  the  old  sewer,  the  fall  of  which 
caused  the  injury.  Munn  v.  Pitts- 
burgh, 40  Pa.  St.  364.  But  see  George- 
town V.  Kelly  (Ky.),  123  S.  W.  Rep. 
251;  Little  v,  Lenoir,  151  N.  Car.  416. 
Supra,  S  1740.  To  establish  a  lia- 
bihty  for  d^ect  in  sewer,  the  plaintiff 
must  show  fault  in  construction  or 
negligence  in  removing  obstructions. 


Smith  V.  New  York,  66  N.  Y.  295; 
Seifert  v.  Brookl3m,  supra, 

A  municipal  corporation  cannot 
discharge  its  sewers  upon  private  prop- 
erty; and  where  a  city  caused  its 
sewers  to  empty  into  a  small  water- 
course running  through  the  pluntifif's 
property,  thereby  conducting  to  and 
emptying  upon  such  property  a  greater 
body  of  water  than  the  naturS  flow 
through  the  water-course,  to  the  inr 
jury  of  the  property-owner,  it  is  prima 
facie  liable  therefor.  O'Brien  v.  St. 
Paul,  18  Minn.  176;  s.  p.  Kobs  v. 
Minneapolis,  22  Minn.  159,  in  which 
the  city  was  held  liable  for  cutting  a 
ditch  across  a  street,  thereby  causmg 
an  unusual  quantity  of  water  to  be 
turned  with  destructive  force  upon 
the  premises  of  the  plaintiff.  Pre- 
sumption of  authority  in  street  com- 
missioners to  cut  the  ditch.  lb.  In 
Waffle  V.  New  York  Cent.  R.  Co., 
58  Baib.  (N.  Y.)  413,  it  was  decided 
that  a  person  may  drain  his  own  land 
into  a  running  stream  without  lia- 
bility, althou^  such  drsdnage  may 
cause  at  times  an  increase  of  water  in 
the  stream  to  the  damage  of  the 
owners  below.  This  case  distinguished 
in  Gould  v.  Booth,  66  N.  Y.  62,  65; 
supraf  §  1741.  Liability  of  city  for 
drain  at  end  of  wharf.  Richardson  v. 
Boston,  19  How.  CO,  S.)  270;  ante, 
§  271,  note;  supra,  §  1741,  and  note. 

»  Supra,  §5  1626,  1668,  1733,  1739, 
1741.  Keithsburg  v,  Simpson,  70  IlL 
App.  467;  King  v.  Kansas  City,  58 
Kan.  334;  Go(^n  v,  Lewiston,  103 
Me.  119;  Woods  v.  Kansas  Cil^,  58 
Mo.  App.  272;  McAdams  v.  McCook, 
71  Neb.  789;  Schroeder  v,  Baraboo, 
93  Wis.  95.  In  Child  v.  Boston,  4 
Allen,  41,  it  is  held  that  the  ma^r 
and  aldermen  of  Boston,  in  building 
sewers,  act  as  public  statutory  officers, 
and  not  as  agents  of  the  city;  but 
generally  the  power  to  construct  sewers 
IS  private  or  corporate,  and  it  was  ad- 
mitted and  held  to  be  such  in  Child  v. 
Boston,  by  Hoar,  J.j  Ih.  p.  62.  This 
is  very  clearly  explamed  by  Manning, 
J.,  in  Detroit  v.  Corey,  9  Mich.  165, 
184;  Mills  v,  Brooklyn,  32  N.  Y.  489; 
Dermont  v,  Detroit,  4  Mich.  435 {  Ross 
V.  Madison,  1  Ind.  281;    Kensmgton 
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§  1743  (1050).  Same  Subject.  —  The  principle^  indeed,  is  a  gen- 
eral one,  that  while  there  is,  in  the  alienee  of  constitutional  or 
statutory  provision,  no  implied  liability  for  damages  necessarily 
occasioned  by  the  construction  of  any  municipal  improvement 
authorized  by  law,  yet  if  the  work  ikus  aiUhorized  be  not  executed  in 
a  proper  or  akilfvl  manner,  there  will  arise  a  common-law  liability 
for  all  damages  not  necessarily  incident  to  the  work,  and  which  are 
chargeable  to  the  unskilful  or  improper  manner  of  executing  it.^ 

§  1744.  Sewen;  Liability  for  Sickneis  and  Disease.  —  In  a  number 
of  cases  the  liabiUty  of  a  municipal  corporation  for  sickness  or  dis- 
ease resulting  to  the  owner  of  premises  connected  with  a  sewer  from 
the  negligence  of  the  city  in  not  keeping  the  sewer  so  connected  in 
good  order  and  repair,  in  consequence  whereof  the  premises  were 
flowed  with  sewage,  has  been  sustained.'  It  is  to  be  observed  of 
these  decisions  that  the  negligence  or  tortious  conduct  of  the  city 
appears  to  have  resulted  in  a  trespass  upon  the  plaintiff's  premises. 


Com'ra  V,  Wood,  10  Pa.  St.  93,  95; 
Bronaon  v,  Wallingford,  54  Conn.  513: 
ante.  §  97.  The  neceesitjr  for  covered 
pubuc  sewers  in  streets  m  cities  with 
compact  populations,  and  their  special 
uses,  seem  to  the  author  to  make  the 
ordinary  and  usual  duties  of  cities  in 
reepect  thereof  corporate  rather  than 
puoliCf  as  that  distinction  has  been 
pointed  out  in  other  portions  of  the 

? resent  work.  ArUe,  §§  1645,  1646, 
655  etseq.    /n/r«,  5§  1745,  1746. 

A  city  with  express  power  to  con- 
struct sewers  and  to  provide  drainaffe, 
in  order  to  find  an  outlet  for  sewage  oe^ 
yond  the  c%,  was  held,  in  the  absence 
of  any  restriction,  express  or  implied, 
to  have  the  incidental  right  to  make 
a  contract  with  a  land-owner,  in  order 
to  secure  such  an  outlet.  Coldwater 
r.  Tucker,  36  Mich.  474. 

1  Same  authorities  cited  in  last 
note.  Supra,  §§  1668,  1675,  1677  et 
sea.;  Brine  v.  Great  Western  R.  Co., 
2  B.  &  S.  402,  411,  per  Crompton,  J., 
cited  11  H.  L.  Cases,  714;  Sprague  v. 
Worcester,  13  Gray  (Mass.),  193,  per 
ShaWy  C.  J.;  Perry  v.  Worcester,  6 
Gray  (Mass.).  544,  and  cases  cited; 
Hamlin  v.  Biddeford,  95  Me.  308; 
Proprietors  of  Locks,  Ac.  v,  Lowell,  7 
Gray  (Mass.),  223;  Flagg  v.  Wor- 
cester, 13  Gray  (Mass.),  601,  605: 
followed  in  Kennison  v.  Beverly,  14o 
Mass.  467;  McGreeor  v.  Boyle,  34 
Iowa,  268;  Emery  9.  Lowell,  104  Mass. 
13;    Murphy  v.  Lowell,   128  Mass. 


396;  Montgomery  v.  Gilmer,  33  Ala. 
116;  s.  c.  26  Ala.  665;  Barton  v,  Syra- 
cuse, 36  N.  Y.  54;  Conrad  v.  Ithaca, 
16  N.  Y.  158;  Cowley  ».  Sunderland, 
6  H.  &  N.  565;  Carr  v.  Northern 
Liberties,  35  Pa.  324;  Atchison  v. 
Challiss,  9  Kan.  603;  Judge  v.  Meriden, 
38  Conn.  90;  Denver  v,  Rhodes,  9 
Colo.  554;  Thillman  v.  Baltimore,  111 
Md.  131;  Fewell  v.  Meridian,  90  Miss. 
380;  dSncinnati  v.  Johnson,  28  Ohio 
Cir.  Ct.  377,  aff'd  76  Ohio  St.  567; 
Herr  v.  Altoona.  31  Pa.  Super.  Ct. 
375;  Garland  Chain  Co.  v.  Rsmkin, 
226  Pa.  389.  Further  as  to  the  right 
to  maintain  actions  against  bodies  ex- 
ecuting public  works  under  legblative 
authozitv,  for  the  improper  mode  in 
which  their  powers  have  been  exer- 
cised, see  opinion  of  Blackburn^  J.,  in 
Mersey  Docks  Cases,  11  H.  L.  Cases, 
687  et  sea.;  Morse  t;.  Worcester,  139 
Mass.  389;  Broom  Comm.  on  Com. 
Law  (4th  ed.),  660,  where  the  recent 
English  cases  are  cited;  Shearm.  A 
Red.  Neg.  (4th  ed.)  chap,  xiv.,  "In- 
corporated Public  Trustees."  As  to 
special  constitutional  provisions  giv- 
ing a  remedy  for  property  "d^unaged" 
for  public  use,  see  ante,  §§  1684,  1685. 
%  Loughran  v.  Dee  Moines,  72 
Iowa,  382:  Allen  v.  Boston,  159  Mass. 
324;  Lockwood  v.  Dover,  73  N.  H. 
209;  Paris  v.  AUred,  17  Tex.  Qv.  App. 
125.  See  also  Randolf  v.  Bloomfield, 
77  Iowa,  50, 
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But  under  conditions  in  which,  in  the  view  of  the  court,  there  was 
no  such  trespass,  it  has  been  held  that  a  dty  is  not  liable  for  sick- 
ness or  death  resulting  from  the  negligent  or  careless  manner  in 
which  it  maintains  its  sewer  system,  as  the  construction  and  main- 
tenance of  such  system,  so  far  at  least  as  concerns  the  general 
conmiunity  at  large,  is  a  governmental  function,  and  in  the  absence 
of  an  invasion  or  violation  of  a  property  or  contract  right  of  the 
plaintiff,  no  recovery  can  be  had  against  the  dty.* 


1  In  Hughes  v.  Auburn,  161  N.  Y. 
96,  rev'g  21  N.  Y.  App.  Div.  311,  the 
plamtiff  brought  an  action  as  ad- 
ministratrix 01  her  daughter  to  re- 
cover from  the  city  damages  for  the 
daughter's  wrongful  deatn  through 
dise^  alleged  to  have  been  con- 
tracted by  the  ne^gent  manner  in 
which  the  city  mamtained  its  sewer. 
The  daughter  resided  with  the  plain- 
tiff, her  mother,  in  a  house  whicn  was 
the  property  of  the  mother.  The  dty 
had  constructed  a  sewer  through  the 
lot  prior  to  the  time  when  the  plain- 
tiff purchased  the  house  and  had  sub- 
sequently caused  additional  sewers  to 
be  dischar^  into  the  sewer  so  con- 
structed with  the  result  that  sewage 
leaked  into  the  cellar  of  the  plaintiff's 
premises  and  a  deposit  of  sewage  was 
left  emitting  offensive  odors,  permeat- 
ing all  the  rooms  of  the  nouse  and 
rendering  them  damp  and  unwhole- 
some. The  action,  as  stated  above, 
was  brought  in  the  right  of  the  plain- 
tiff's dau^ter  who  had  died,  and  who 
had  no  l^al  or  equitable  estate  in 
the  premises,  but  merely  resided 
there  with  her  mother  in  the  family 
home.  Tlie  court  considered  that  the 
daughter  was  merely  one  of  the  com- 
munity at  large  and  that  as  to  her 
the  city  was  performing  a  govern- 
mental duty  m  constructing  and 
maintaining  the  sewer,  and  that  no 
recovery  could  be  had  by  her  ad- 
ministratrix for  her  death.  0*Brien.  J., 
said:  "The  right  of  the  plaintiff  to 
maintain  this  action  depends  ujpon 
the  right  of  the  deceased  herself  to 
muntain  it  had  she  survived  the  sick- 
ness resulting  in  her  death,  and  this 
su^ests  the  inquiry  whether  an  in- 
dividual who  had  suffered  from  disease, 
superinduced  by  the  negligence  of  the 
authorities  of  a  city  or  village  to  ob- 
serve sanitary  laws  in  the  constnio- 
tion  or  maintenance  of  a  system  of 
sewerage,  can  recover  dama^  for 
the  injuries  from   the   municipality. 


If  one  member  of  a  family  can.  so  can 
every  member,  and  if  one  family  may, 
so  may  every  family,  and  every  per- 
son who  can  give  proof  enough  to  carry 
the  case  to  the  jury.  It  matters  not 
what  the  disease  may  be  or  the  cause, 
so  long  as  it  may  be  traced  by  proof 
to  some  act  or  neglect  on  the  part  of 
the  municipal  authorities.  There  are 
few  communities  where  places  or  con- 
ditions may  not  be  found  that  generate 
disease,  and  if  the  municipahty  may 
be  charged  with  the  results,  traceable 
to  these  conditions,  it  is  indeed  sub- 
ject to  a  liability  more  serious  and 
far-reaching  than  has  heretofore  been 
recognized.  .  .  .  There  is  no  statute 
that  I  am  aware  of  that  would  au- 
thorize an  action  against  the  defend- 
ant by  the  deceased  on  the  facts 
disclosed  by  this  record  had  she  lived. 
If  an  individual  injured  by  disease 
produced  by  the  acts  or  neglect  of  a 
city,  such  as  are  stated  in  the  com- 
plaint, can  recover  damages  at  all,  it 
must  be  upon  some  principle  of  the 
common  law;  and  had  it  oeen  sug- 
gested half  a  century  ago  that  such  a 
principle  existed^  the  assertion  would 
have  Deen  rec^ved  with  some  sur- 
prise. ...  It  is  doubtless  true  that 
a  city  may  not  conduct  sewage  into 
the  house  or  upon  the  premises  of  an 
individual,  and,  if  it  does,  is  responsi- 
ble to  him  in  damages  for  the  trespass 
or  the  nuisance.  But  that  is  an  iniuiy 
to  property  for  which  the  owner  alone 
may  demand  redress,  and,  since  in 
this  case  the  deceased  was  not  the 
owner  or  in  possession  of  the  bouse, 
but  merely  a  member  of  her  mother's 
family,  she  had  no  right  of  action  for 
the  trespass.  Kavanagh  v,  Bari)er. 
131  N.  Y.  211.  For  the  personal 
sufferins  incident  to  sickness  caused 
by  the  defendant's  neglect  of  sanitary 
precautions  to  guard  against  disease, 
she  would  have  no  remedy  ezc^t 
such  as  was  common  to  every  other 
member  of  the  community  wiio  was 
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in  laying  down  the  following  general  propositions,  leaving  cases  not 
covered  by  them  to  be  determined  upon  their' special  circumstances: 

1.  Where  the  municipality  keeps  within  the  limits  of  its 
streets  and  within  the  limits  of  its  jurisdiction,  and  the  injury 
caused  by  surface-water  is  wholly  incidental  to  and  consequen- 
tial upon  the  exercise  of  its  lawful  powers,  there  is  no  implied 
or  conmion-law  liability.    Thb  is  everywhere  admitted. 

2.  Where  the  injury  is  occasioned  by  the  plan  of  the  im- 
provement, as  distinguished  from  the  mode  of  carrying  the 
plan  into  execution,  there  is  not  ordinarily  any  liability.  This 
also  is  everywhere  admitted  to  be  generally  true,^  but  it  is 
subject,  however,  in  the  judgment  of  many  courts,  to  the  quali- 
fications stated  in  the  subsequent  paragraphs  of  this  section. 

3.  In  the  case  last  supposed,  there  will  be  a  liability  if  the 
direct  effect  of  the  work,  particularly  if  it  be  a  sewer  or  drain, 
is  to  collect  an  increased  body  of  water,  and  to  precipitate 
it  or  sewage  on  private  property,  to  its  injury.*  But  since 
surface-water  is  a  conmion  enemy,  which  the  lot-owner  may 


^  Gilluly  9.  Madison,  63  Wis.  518. 
In  Weis  v.  Madison,  75  Ind.  241,  the 
leading  case  in  Indiana  upon  the  sub- 
ject of  this  section,  Earl,  J.,  after 
quoting  paragraph  2,  said:  ''If  we 
are  to  understand  that  it  refers  to  the 
mere  plan  of  the  improvement,  with- 
out reference  to  the  performance  of 
the  work  under  it,  there  can  be  no 
question  as  to  the  correctness  of  the 
rule  as  stated.  There  is,  however,  a 
broad  and  plain  distinction  between 
judicial  or  legislative  acts  and  minis- 
terial ones.  The  construction  of  a 
plan  may  be  a  judicial  act;  the  per- 
formance of  the  work  is  certainly  a 
ministerial  act.  This  court  has  re- 
peatedly recognized  and  enforced  the 
doctrine,  that  a  municipal  coiporation 
is  not  liable  for  the  exercise  of  a  legis- 
lative power,  but  that  it  is  liable  for 
the  negligent  performance  of  minis- 
terial acts."  Text  quoted  and  ap- 
proved, Chalkley  v.  Richmond.  88 
Va.  402.  Text  cited,  Buckley  ».  New 
Bedford,  155  Mass.  64;  Mayrant  t^. 
Columbia,  77  S.  Car.  281;  Norfolk  & 
W.  R.  Co.  V,  Carter,  91  Va.  587; 
Jordan  v.  Benwood,  42  W.  Va.  312; 
Dudley  ».  Buffalo,  73  Minn.  347. 

*  llxis  sentence  of  the  text  is  quoted 
in  Seifert  v.  Brooklyn,  101  N.  Y.  136, 
and  upon  the  principle  therein  ex- 
pressed, as  applied  to  sewers  in  cities, 
the  judgment  m  that  case  rests.    Here 


the  city  built  a  main  sewer  in  1868. 
Experience  showed,  soon  after  it  was 
completed,  that  its  capacity  was  not 
sufficient,  and  it  resulted  in  overflow- 
ing private  property.  Notwithstand- 
ing tnis  the  city  continued  to  build  and 
attach  new  lateral  sewers  until  the 
inundations  of  private  property  oc- 
curred eight  or  ten  times  a  year,  —  a 
fact  well  known  to  the  corporation. 
The  city  corporation  was,  under  these 
circumstances,  held  liable  for  inunda- 
tions of  the  plaintiff^s  property  in 
1884  by  sewage.  The  court  rightly 
held,  we  think,  that  the  case  was  not 
within  the  principle  of  exemption  from 
liability  for  the  mistaken  exercise  of 
functions  of  a  judicial  or  legislative 
character,  asserted  in  Mills  t;.  Brook- 
lyn, 32  N.  Y.  489,  495;  Wilson  v.  New 
York,  1  Denio.  595,  598;  Lynch  v. 
New  York,  76  N.  Y.  60.  The  review 
by  Ruger,  C.  J.,  of  these  and  the  other 
principal  cases  in  New  York  bearing 
upon  the  question  clears  the  subject 
in  the  State  of  New  York  of  some  ob- 
scurity, and  places  it  in  a  more  certain 
light.  Text  quoted  and  ^proved, 
Kiiostman  &  P.  Furniture  Co.  v. 
Davenport,  99  Iowa,  589;  Chalkley  v. 
Richmond,  88  Va.  402;  Houston  v. 
Bryan,  2  Tex.  Civ.  App.  553.  Text 
cited  and  applied,  Tate  v.  St.  Paul, 
56  Minn.  527.    Ante,  §§  1735,  1739. 
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their  vital  relation  to  the  public  health,  the  exclusive  nature 
(as  the  power  is  usually  conferred)  of  the  municipal  author- 
ity to  construct  and  to  control  them,  the  power  and  means 
(where  these  exist  in  the  municipality)  to  provide  a  remedy, 
and  the  utter  helplessness  of  the  property  owner,  if  no  remedy 
is  provided,  liability  to  a  private  action  for  negligence  in  cases 
of  the  character  in  this  paragraph  mentioned,  is  doubtless  a 
salutary  rule,  and  one  which  in  the  author's  judgment  is  in 
the  cases  and  under  the  conditions  above  stated,  and  where 
no  contrary  legislative  intent  appears,  entirely  consistent  with 
legal  principles.^ 

§  1746  (1051  a).  Same  Subject.  —  In  such  cases  the  injury  to  the 
property  owner  is  manifest.  It  is  caused  by  the  sole  act  or  neglect  of 
the  municipal  authorities.  They  alone  have  the  power  to  remove 
the  cause.  The  property  owner  is  substantially  remediless  unless 
he  can  quicken  and  secure  corporate  action  by  means  of  a  dvil  suit 
for  damages.  The  city  as  the  corporate  representative  of  the  fas- 
ciculus of  local  interests  which  make  sewers  a  necessity  for  the 
benefit  of  all  the  inhabitants  of  the  municipality,  is  the  author  of 
the  injury  which  the  plaintiff  in  the  cases  supposed  sustains  in  the 
attempt  to  benefit  all.  The  dictate  of  justice  is  that  no  person 
should  suffer  unequally,  and,  if  he  does,  tiiat  all  should  make  com- 
pensation. If  the  city  has  the  power  and  the  means  by  taxation  or 
otherwise  to  remedy  the  defective  sewer,  and  yet,  under  the  condi- 
tions above  defined  and  limited,  negligently  and  without  necessity 
or  lawful  reasons  continues  such  sewer,  it  must  on  legal  principles 
be  liable,  unless  it  can  justify  its  act  or  omission  by  its  legislative 
powers  and  duties  relating  thereto.  Certain  it  is  that  these  powers 
were  not  given  with  any  such  intent.  Under  the  usual  constitutional 
limitations  on  legislative  action  it  is  at  least  doubtful  whether  powers 
so  injurious  to,  and  so  destructive  of,  private  rights  could  be  directly 
conferred,  and  if  not,  how  can  they  be  held  to  be  obliquely  granted, 
or  to  be  embraced  in  large  and  general  grants  of  authority?  Such 
delegations  of  authority  are  to  be  construed  favorably  to  i^e  rights 
of  the  citizen,  and  may,  we  think,  reasonably  be  considered  as  im- 
plying a  condition  that  the  authority  shall  not  be  exercised  so  as  to 
inflict  unnecessary  or  at  all  events  negligent  injuries  upon  private 
property.* 

§  1747  (1052).    Conclusion.  —  And  here,  according  to  its  plan,  this 

work  is  brought  to  a  dose.    Mr.  Willcock,  in  concluding  a  similar 

*  Infra,  §  1746.  '  Text  cited,  Lob  Ajogeles  Cemeteiy 

Assoc.  V.  Los  Angeles,  103  Cal.  461. 
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treatise  upon  the  Municipal  .Corporations  of  England,  before  the 
Reform  Act,  disgusted  with  their  petty  disputes,  intrigues,  and  cor- 
ruptions, declared  that  they  had  long  since  ceased  to  have  any  bene- 
ficial operation,  and  added:  "I  have  travelled  through  this  work  as 
a  merchant  from  Medina  to  Damascus,  —  a  weary  waste  of  way; 
there  is  as  little  to  gratify  the  mind  in  the  investigation  as  to  please 
the  eye  in  the  desert."  Such  has  not  been  the  author's  experience 
in  the  present  work:  on  the  contrary,  the  extensive  field  over  which 
we  have  passed  has  presented  at  every  turn  and  in  each  successive 
revision  new  and  interesting  subjects  for  contemplation.  Our  muni- 
cipalities, in  their  creation  and  operations,  stand  closely  related  both 
to  the  States  and  to  administrative  law.  They  offer  to  the  states- 
man, the  legislator,  and  the  jurist  questions  of  perplexing  intricacy 
and  deepest  moment.  How  thoroughly  our  municipal  institutions 
are  wrought  into  the  framework  of  our  government  and  adminis- 
tration, how  important  the  functions  they  are  made  habitually  to 
perform,  how  closely,  in  the  exercise  of  their  diversified  powers,  and 
in  the  discharge  of  their  varied  duties,  they  touch  the  daily  life  and 
affect  the  most  important  interests  of  the  citizen  and  of  the  property 
owner,  cannot  fail  to  impress  the  most  inattentive  observer.  They 
are  quickened  by  the  spirit  of  modem  times,  and  in  all  their  multi- 
form purposes,  both  public  and  corporate,  they  illustrate  its  activity, 
enterprise,  and  progress.  Walled  towns  belong  to  a  past  age.  The 
xdolence  and  insecurity  of  that  age  have  passed  away,  but,  in  their 
place,  our  chartered  corporations,  particularly  our  large  cities,  are 
encountering  the  perils,  not  less  alarming,  of  corruption,  and  fraud 
on  a  gigantic  scale,  engendered  by  the  large  revenues  and  official 
patronage  at  their  disposal,  aided  by  the  disinclination,  often  the 
steady  refusal,  of  the  substantial  citizens  to  take  an  active  part  in 
the  management  of  municipal  affairs.  How  best  to  govern  our  cities 
is  a  controverted  and  complex  problem  in  statesmanship  not  yet 
fully  solved,  as  witness  the  innovations  in  forms  of  mimicipal  ad- 
ministration since  the  last  edition  of  this  work,  such  as  Free- 
holders' Charters,  the  Commission  form  of  government,  the 
Recall,  the  Initiative  and  the  Referendum,  the  value  of  which  is 
still  on  probation  and  can  be  solved  only  by  time  and  experience. 
These  innovations  would  seem  to  indicate  or  threaten  a  weaken- 
ing of  our  representative  system  as  applied  to  our  municipal 
institutions  by  placing  legislative  rule  duiectly  in  the  hands  of  the 
people  instead  of  their  selected  representatives.  But  whatever 
may  be  the  outcome  of  these  inventions  it  is  clear  that  for  many 
of  the  excesses  and  negligences  to  which  municipal  bodies  are  prone 
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the  courts  afford,  in  the  usual  state  of  legislation,  the  best,  and  fre- 
quently the  only,  remedy.  The  author  finds  it  impossible  to  rise 
from  the  survey  of  the  authority  of  the  judicial  tribunals  over 
our  municipalities  to  keep  them  within  their  chartered  limits,  to 
enforce  their  rights  on  the  one  hand,  and  to  enforce  rights  against 
them  on  the  other,  without  profound  admiration  for  the  learning 
and  conservative  wisdom  of  the  judges,  as  displayed  in  their  re- 
ported judgments,  the  principles  whereof  with  appropriate  illus- 
trations he  has  sought  to  extract,  arrange  and  embody  in  these 
pages. 
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